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Landed Estates Abolition Act (2007), Pre. 25 
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y“ de ( “^rent-powers _ Refund of Court-fees- 
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S i 7 m ! n Sv P "f ce ? ure l Cod6 (S of ms), Ss. 156, 

Investigation by inferior officer Defect 

cjmbte „„a e[ s, 537 - T „| not vitSL 3 1 

-Amo.nt.7,, •” l, L “' I re B° rt to Magistrate 

iimounts to serious breach of dutv on mrt nf 

Seiud.Ae ' to ' ~ D ° eS “ 0fc v / tiate *“81 if there is no 

s. 537) accusecl — (Criminal P. C. (1898), 

— s. 161 Retracted confession -Evidentiary 

-iSf. 1 a, 


103 

itself 


36^£K enCe Acfc < 1872 ). S. 114: 3 d 
7 ~See Evidence Act (1872), Ss. 101 to 

S. 488 ( 2 ) — "Pla n ,, 41a 

l Ohild unable to maintain 

16 


and Restoration Tct ' (l^ 01 ^ f erSOns ’ Recovery 

s , 49X 4i tii ii * 1 12 

“-(Public Srietv T„ y ° r improperly detained” 

Riles (1996 S) R~24 m U Defence 

t-on of India (1950) 2 Art 99R1 2 } ~ (CoQ3tit i- 
S. 537 '' Art> 226 ) 1 1 q 
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<2) ibid, S. 157 
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WAZIR C. J. AND KILAM J. 

Samad Malik, Appellant, v. State. 

-tpA 11111 ? 1 «F irst Ap P eal No. 8 of 2009 D/- 
oth Assuj, 2009. 

Criminal P. C. (1898), S. 164 — Retracted 
confession — Evidentiary value. 

? 0t d i egal to base con viction on a 
ri e acted confession but the rules of pru- 

riust hpTn lre K that f 5 retracted confession 
?“ s ‘ be corroborated by independent evi- 

connecting the accused with the 
Anno:' Cr. P. C„ S. 164 N. 18 Pt. l Para 14) . 

i"" D r tv M „r' r - 

cution — Evidence Act (1872), S. 103 y ° f pr0se ' 
The burden of establishing ’ guilt of the 

murdered it found to have been 

that his cl S, 1 inferred Positive^ 

murder of thL j ^ responsible for the 

™her circumstanced tn 6d UnleSS there 
ence. No d?ubt the to - su PP°rt that infer- 

deceased was last seen r< ;' Um tl tanCe that the 

the accused raises a stro™ c . c ? m P an y of 
the accused S suspicion against 

picion without * morf CIrel ™ st . an ces of sus- 

are not sufficient to in«tiS. US1Ve . eviden ce 
the accused f justify conviction of 

Anno: I. P.c.,s 30n N 40 - (p ara 15) 

to 103 N. 3. U0 N - 43} 45 > Ev - Act, Ss. 101 

A waH 0 ?! “St gS*""”"* 

^wara and under S 302 K- Pl ^ ra ’ Tehsil Han ' 

been sentenced to death u r P< L nal Code ’ has 

against his conviction and^c^ ? e bas a PP e aled 

a J S0 before the Court fn en ^ ei \ ce and the case 
sentence. ie ^ ourt f °r confirmation of the 

(2) The f „ j* a w 


(0) rpil . ^ 

detail in ffie^ud gLlnf ofth given in great 

here 6 and neea only be brieflv™^ S fAons 

(1) , bnefly recaptulated 


/qx 'w V tv • *^apiuiaiea 

la ecu se d d eC l a a S ^ d was ? on of Jabbar 
1953 JiK/i mad Mallk is the son-in- 


"[? bbar M ir. He was made Khana Da- 
mad and was residing in the house of his 

father-in-law Jabbar Mir who had executed a 
document m his favour by which he had given 
him half share m his immoveable property 

Samad* Mnfii/^ durlng . winter of S. 2008*. 
S 3 ™ d f M ,f llk was away in the Punjab at the 
time of the death of his father-in-law. On 
hearing the news of his death he returned home. 
He asked for his half share in the immoveable 

faw P M, y t 1 p t by Jabbar Mir but. his mother-in- 
law Mst. i?arzam, refused to give him share in 

the land and wanted to retain the whole of land 
for her son, Wali Mir deceased. The matter 
was reierred to the Panchayat and the mem- 
b ^ 1S u * be P an chayat decided that Samad Malik 
sb ° u M get hsit share in the house, the Kothar 
and the vegetable garden and should not de- 

™ a £ d l n y sba re in the land left by Jabbar Mir 
as he had. already got some land from his own 
father. It is alleged that Samad Malik accepted 
he award given by the Panchayat and agreed 

o have a share in the house and the Kothar 
only. It is further alleged that for some time 

tn S i?- ot > /1 iu ng t0 cultivate the land belong! 

ie te ask°ed 6 h s'” 6 0 S t a h m ad ^alik came°back aW 
Mir was ™° th 1 ® r ^ ln '^ w as to where Wali 

moth r a h WaH Mi ^ bad with h hi M m d k The 

^^gbSS^to^r £? b S o h y e 

Fakir* - Thl an *n he might ha ve gone with that 
hnv hnt T !l vi Hagers began to search for the 

could not trace him. On the 5th of 

bef ore h A h!!? U r^ d 1? adeged to hav e confessed 
betore Ahad Gansi, the Deh president and 

the aJ bov aSU \ ^mberdar that he hadmurder 

On th thp b «t»f nd had drowned him in the river 

Handwara h " r6P ° rt W3S lodged . in Thana 


m 


(4) Nazir Ahmed Head Coristrb! v)h n was on 
some other duty repaired to the V ene of £ 
currence and started investigation. )V conduct' 
ed the search for the body of Wan fc.V-u 

c ° u ' d not be found. During, j/ i '- c a reh Vh # u h 

chaddar which the deceas<irB a ? ch the 

v . ueceas x re v- a ring was 
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recovered from underneath a heap of sand The 
search went on and after some days the dead 

body was recovered from the junction o. thc 
river called Nubal. It was sent or post 
tem examination and on the 11th .le . • 

Dwarka Nath Medical Officer Handwaia, pci- 

?o'rmed J th N e a imtopfy. The Head Constable came 

to the village and arrested the He 

was called on some other business by the In 
spector General of Police and another Officer 
Mr. Sri Kanth Sub-Inspector ot Police arrived 
in the village on the Kith and took chaige of 
the investigation. He seized the clothes 
accused as he found some blood stains on 

them. ,. 

(5) The dead body was identified by Qadir 
Mir the uncle ot the deceased. Di. Dwaika 
Nath found the iollowing injuries on the per- 
son of the deceased: 

•• 1 . A circular wound nearly 2J” in diameter 
over the left side of chest above the 
nipple. The skin and the muscle below 
were absent in this area down to the 

r i b ^ 

2 A :U” in area oval gap in the abdominal 
wall" on the right side corresponding to 
the 8th, 9th or 10th rib. Tne intestines 
were protruding from this gaih t „ 

3. An incised wound 1” long - a c \? e£> :JL 
wide near the external and ot right 

clavicle 

4 Ecchymosis of the right side of the fore- 
head above the eye and also ot the right 
upper and lower eye-lids.” 

In his opinion the death of the deceased was 
caused by shock and haemorrhage due to the 
injuries which he had already received He 
further stated that the deceased had some 
signs of life when he was drowned. According 
to the doctor all the injuries were ante-mor- 
tem and were caused by some sharp weapon. 

(6) The accused is alleged to have made a 
confession before the police and he was pro- 
duced before the Tehsildar Magistrate First 
Class Kandwara for recording his confession 
The Magistrate ordered that the accused 
should be kept in the judicial lock-up before 
his confession is recorded. The accused wa* 
kept in the judicial lock-up in Baramulla and 
was produced before the Magistrate on the 
20th of Jeth for recording the confession. Inc 
Magistrate, after complying with the neces- 
sary formalities required by law, recorded the 
confession of the accused. The accused was 
committed to Sessions on a charge of murder. 

(7) There is no direct evidence in this case. 
The evidence consists of this fact that the 
accused was last seen in the company of the 
deceased, that the deceased and the accused 
went together towards the river and he 
accused came home all alone. Theic is the 
evidence of Mst. Farzani that the accused ask- 
ed her to permit her son to go with him. They 
both went together. There is the evidence of 
Mahad Mir and Wahab Mir who stated that 

hev saw the accused and the deceased going 
o wards the river. They enquired from them 
tnd were told that they were going to catch 
imal) fish in the river. Mst. Mukhti, the wife 
if the accused, staled that her husband had re- 
marked that he would not allow Wali Mir to 
get any share of the land left by .Jabbar Mir, 
his father but she did not attach much impor- 
tance to remark as her husband, Samad 
Malik, w*. trying to make arrangements for 


statement it appears that Samad Malik accus- 
ed was reluctant to cultivate the land as he 
was not given his share in the land which was 
„iven to him bv his father-in-law but the Pan- 
?hayat had decided that he should get share in 
the Kothar and the House and give up his 
share in the land in favour of his brother-in- 
law Wali Mir. Another witness has been pro- 
duced by the prosecution, Sultan Mir, who 
stated that he saw with his own eyes the 
accused pushing away the dead body into the 
river with a stick. There are two other prose- 
cution witnesses Ahad Ganai Deh, President 
and Khawaja Rasul Numberdar, who have de- 


jvidim, w** trying to maKe ana; .. 

the marriage 0 f v/ali Mir. Qadir Mir has ap- - ... ~ — - - - 

peared as ^ prosecution witness and from his trate at Handwara confessing hi 


ana ivnawuju uuou! r t ,. ■ , 

posed that the accused made extra-judicial 

contession before him admitting his guilt. 

(8) The learned Sessions .Judge has discuss- 
ed all the evidence which has been produced 
in this case and has not believed the testi- 
mony of Ahad Ganai and Khawaja Rasul who- 
are witnesses of extra-judicial concession. 

(9) We have carefully gone through the 
testimony of Ahad Ganai and Khawaja Rasul 
and we find that their evidence cannot be ie- 
lied upon. According to these witnesses the 
accused made extra-judicial confession before 
them on the 5th of Jeth, two days after the 
occurrence The first information report was 
lodged on ‘the 6th of Jeth and there is no men- 
tion of the fact that the accused had confessed 
having murdered the deceased. If the accuser 
had actually confessed his guilt before these 
two witnesses it was expected that tnis con- 
fession would have found place in the Urst in- 
formation report. In view of the lact that the i^ 
is no mention of this fact in the first l lo - 
mation report the evidence of these witnesses 
is false and, therefore, cannot be relied upon. 

(10) The evidence of Sultan Mir also ?s by 
no means convincing. According to him he 
saw the accused pushing o(T the dead body into 
the river. It is strange that he did not mention 
this fact to any one till he was called by the 
police long after the occurrence when he came 
out with this important information. His evi- 
dence is unreliable and has been rightly brush- 
ed aside by the Sessions Judge. 

(11) The learned Sessions Judge has relied 
upon the confession of the accused which was 
subsequently retracted by him before the com- 
mitting Magistrate and before the Sessions 
Judge and also on the fact that the accused 
was last seen with the deceased on the fateful 
day of occurrence. He has further been im- 
pressed by the fact that a Chaddar was 1 1 ■ 
covered from a heap of sand at the instance of 
the accused which was worn by the deceased 
on the day he was done to death. 

(12) It is necessary to give in detail the so- 
on lied confession made by the accused before 
the Magistrate at Handwara. In the confession 
the accused has stated that he threw* Wali Mu 
in the river and placed his leg on his neck till 
he breathed his last. 

( 13 ) The accused does not mention that he 
inflicted injuries on his person with a sharp- 
edged weapon and then threw him in the 
river till he died. We have it from the medical 
evidence that the accused had a number of in- 
juries on his body which were caused by a 
sharp weapon and all these injuries were ante- 
mortem. The accused has not admitted any- 
where in the confession that he inflicted in- 
juries on the body of the deceased. Moreover 
the accused has stated that under police pres- 
sure he made the statement before the Magis- 

- i* • .. 1. .vitGf T-I 
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completely denied having committed the 
offence. 

(14) There is, therefore, retracted confession 
of the accused before us and we have to see 
(whether or not his confession is voluntary. It 
is not illegal to base conviction on a retracted 
confession but the rules of prudence require 
that a retracted confession must be corroborat- 
ed by independent evidence connecting the 
accused with the crime. We have to see whether 
the confession receives any corroboration by 
any independent evidence adduced in this case. 

(15) There is no doubt evidence to show that 
the accused and the deceased went together 
towards the field on the fateful day. There is 
further evidence of Mahda and Wahab who 
stated that they saw the accused and the de- 
ceased going towards the river. But this evi- 
dence is not sufficient to connect the accused 
with the commission of the crime. Great stress 
has been laid by the counsel appearing for the 
state that as the accused was last seen in 
the company of the deceased that fact alone 
should justify the inference that the accused 
was responsible for the murder of the deceas- 
ed. The burden of establishing guilt of the 
accused is throughout on the prosecution and 
the . prosecution must prove every link in the 
chain of evidence against the accused from 
the beginning to the end. When two persons 
are seen together and shortly afterwards one 
of them is found to have been murdered it 
cannot .be inferred positively that his com- 
panion is responsible for the murder of the de- 
ceased unless, there are other circumstances to 
support that inference. No doubt the circum- 
stance that the deceased was last seen in the 
company of the accused raises a strong suspi- 
cion against the accused but mere circum- 
stances of suspicion without more conclusive 
evidence are not sufficient to justify conviction 
I of the accused. 



< 16 ) J n this case we have to see what a 
the other circumstances which connect t 

+h£ U t ed W1 jj h the crime. As pointed out abo 

refracted^? th 3S fi™ * de 3 confession which i 
n?it ^ d + \ th T? fl , rst opportunity when he w 

tion that r thp He f haS given a co g e nt explan 
„°l h p l-be confession was extorted from hi 

stan nnt Pres " ure : The retracted confe 
sion is not corroborated by any other ind 

as1a n ken V mlo Ce - ] ? a ™ ed Sessions Jud 
rhaHHan ♦ 1 co ? sld eration the recovery of 

have exam?nM U ?h erneath a heap ° f sand V 
na\e examined the recovery list and we fh 

darwas n °r^ nti0 ^ ***** that thTcaS 

accused Twf V - ered a V tbe instan ce of tl 

that the Cha£w n ° rellable evidence to she 
ai 3 e fl ^ hadd ar was recovered at the noir 

accused T with tteT y d ° eS ^'"coniecT t 
fan to see how th^ m <S 1S ? 10n ° T f the offence - 

buted thf recovery of rh 10 aa S J I ld ®* has att 
tion supplied °bv the*^ d< ^ ar A° the lnform 

Pears that the Phadrio accused ' Moreover it a 

fore the accused was a Was * racovered long t 
sion of the accuse^wa^ Ete ^ ? nd the conf « 
Jeth long after the ™ recorded °n the 20th 

The recovery of rh a JS? Very of the Chadd; 

at the instance n? the dar even i£ * had be 

a corroborative a f ccus< r d could not foi 

traeted confession^ 1606 evlden ce of the i 

which induced Stl th S e laid . on the moti 

■crime. It i s stated tw C H Sed to commit tl 

tated that the accused wanted 


avenge upon Mst. Farzani for not having given 
to him the share which he got by virtue of 
the gift deed executed in his favour by his 
father-in-law. There is no doubt some evidence 
to show that Mst. Farzani did not agree to part 
with half portion of the share in the land to 
the accused but after the decision of the Pan- 
chayat which was accepted by the accused it 
does not appear that the accused had any ill 
feelings towards his mother-in-law. Even if he 
felt a little aggrieved we do not think it would 
be such a strong motive as would induce him 
to commit such a heinous crime especially 
when he was so well disposed towards Wali 
Mir deceased that he was making arrange- 
ments for his marriage. 

(18) Taking all the circumstances into con- 
sideration we do not think that the prosecu- 
tion has made out a charge of murder against 
the accused. We, therefore, accept the appeal, 
set aside his conviction and sentence* and 
direct the release of Samad Malik forthwith, 
unless required in connection with some other 
charge. 

B/V.S.B. Conviction quashed. 
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Ghulam Nabi and others, Accused-Appli- 
cants v. State. 


Criminal Revn. No. 28 of 2006, D/- 9 Maghar 
2006. 


(a) (Jammu and Kashmir) Constitution Act 
(14 of 1996) Ss. 5, 38 — Ordinances passed un- 
der — Distinction — J. and K. Ordinance No. 
8 of 2005 passed under S. 5 does not expire 
after six months — ( (Jammu and Kashmir) 
Enemy Agents Ordinance (8 of 2005), S. 1). 

A time limit of six months is prescribed 
for an Ordinance that may be passed by 
His Highness under S. 38 of the (J. & K.) 
Constitution Act, 1996, on the recommen- 
dation of the Council, but as regards the 
laws and ordinances that are oassed by 
His Highness by virtue of the powers re- 
served in him under S. 5 of the Constitu- 
tion Act no time limit has been prescrib- • 
ed in the Act. The result is that any such 
ordinance passed under S. 5 by His High- 
ness would continue to exist as long as it 
is on the Statute Book and has not been 
repealed by the authority promulgating the 
same. (Para 7) 

the Enemy Agents Ordinance, 

(8 of 2005) having been passed under S. 

5 of the Constitution Act was still in force 
and would continue to be in force till it 
was repealed. (Para 7) 

(b) Criminal P. C. (1898) Ss. 156, 537 — . 
Investigation by inferior officer — Defect 
curable under S. 537 Trial not vitiated. 




uiducr oi iact a conviction 


acquittal does^ not depend upon the ques- 
tion as to which particular officer actually 
conducted the investigation which resulted 
in the trial. That is to be , determined 
mainly on the basis of the evidence that 
is tendered at the trial.. Therefore, an irre- 

_ a * i. . , a ^5ul3 Inspector in- 

vestigating into an offence instead of an 
inspector, is curable by S. 537 Tfcv p A 

and does not by itself vitiate Ce trioT 
AIR 1928 Bom. 162 and AIR’$r931 Pat’ 
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150 Rel. on. AIR 1944 PC 73 Ref. 

(Para 8) 

Anno: Cr. P. C., S. 156 N. 4; S. 537 N. 14. 

(c) Criminal P. C. (1898) S. 157 — Failure 
to send report to Magistrate — Amounts to 
serious breach of duty on part of police 
officer — Does not vitiate trial if there is no 
prejudice to accused — (Criminal P. C. (1898), 
S. 537). AIR 1931 Pat. 150 Ref. (Para 9) 

Anno: Cr. P. C., S. 157 N. 6; S. 537 N. 14. 

(d) Evidence Act (1872), Ss. 114 and 133 — 
Approver — Evidence by — Corroboration — 
Necessity — (Criminal P. C. (1898), S. 337). 

A conviction based upon the uncorro- 
borated testimony of an accomplice is not 
illegal, though it is highly dangerous to 
base a conviction upon his uncorroborat- 
ed evidence. It is a wholesome rule of 
practice that an approver must be corro- 
borated before he is treated as worthy of 
credit. The question of corroboration, how- 
ever, is not an easy one, and in every case 
the Court has got to see that the corrobo- 
ration forthcoming is not only in general 
terms but must specifically connect each 
accused with the actual commission of 
the offence. AIR 1932 Lah. 204 Foil. Case 
law Ref. (Paras 11, 12) 

Anno: Ev. Act, S. 114 N. 3, 4, S. 133 N. 4, 6; 
Cr. P. C., S. 337 N. 17. 

(e) Evidence Act (1872) Ss. 133 and 114 — Ac- 
complice — Who is — Evidence by, must be 
corroborated by independent witness. 

The word accomplice has not been de- 
fined in the Evidence Act and must be 
taken in its ordinary sense. Ordinarily an 
accomplice means a guilty associate or a 
partner in a crime or who in some way or 
the other is connected with the offence in 
question. The test that can be laid down, 
m order to see as to whether a particular 
witness is an accomplice or not is as to 
whether he can be jointly indicted with 
the other accused in a particular case. 

The evidence of one accomplice cannot 
be corroborated by that of another ac- 
complice and in order to connect each ac- 
cused with the offence, corroboration must 
• be by independent evidence. (Para 14) 
Anno: Ev. Act, S. 114 N. 2; S. 133 N. 2, 4, 8. 

M. A. Hafiz and M. A. Latif, for Applicants; 
Assistant Advocate General, for the State. 

REFERENCES: Courtwar/Chronological/ Para* 
(’44) AIR 1944 PC 73: (46 Cri LJ 119) 8 

(’28) AIR 1928 Bom 162: (29 Cri LJ 551) 8 

(74) R. v. Sadhu Mandal: 

(21 WR Cr 69) n 

(’24) AIR 1924 Cal 701: (25 Cri LJ 1000) i; 

(’30) AIR 1930 Lah 731: (11 Lah 694) 14 

(’32) AIR 1932 Lah 204: (33 Cri LJ 242) l‘> 

(’31) AIR 1931 Pat 150: (32 Cri LJ 638) 8, 9 

( 37) 1937 Rang LR 110: (AIR 1937 Rang 209: 

38 Cri LJ 785) 21 

(1861) 9 Cox CC 32: (30 LJOB 301) 11 

(1916) 2 KB 658: (86 LJKB 28) 11 

ORDER: Eighteen persons by name Ghua- 
lam Nabi Bazaz, Rashid Mir, Iqbal Bhat, Mohy 
Din Pandit, Gulam Mohd Kar, Ali Mohd Vakii 
Sh. Iftikhar Ahmad, Dost Mohd. Khan. Gani 
Magre, Sadiq Bat, Aziz Bat, Ghulam Ahmad 

Gulam Hassan, Ahmad Bhat Tan- 
and r Din - Sultan Bat - Rasul Khan 

learned q?§L I ? aqi have been convicted bv the 
der S Judge ’ Sr »nagar tor offence un- 

J of th e Enemy Agents Ordinance, and 


Ss. 4, 5 and 6 of the Explosive Substances Act 
and also undev S. 120-B, Ranbir Penal Code. 
They have been sentenced to various terms of 
imprisonment. There were about 37 accused in 
this case out of whom 13 accused are abscond- 
ing. Two have turned approvers. The remain- 
ing 22 were sent up for trial, out of whom four 
namely Inayat Ullah Khan. Raja Habib Ullah 
Khan. Mohy Din Pukhta and Dr. Abdul Majid 
have been acquitted. 

(2) The case for the prosecution has arisen 
out of Ihe following facts: it is alleged that 
one Maraj Din Pandit, who is accused No. 25 
in the Challan, was league minded and wanted 
some how or other to bring about the failure 
of Indian troops operating in Kashmir. This 
he hoped to achieve by creating as much of in- 
ternal turmoil as was humanly possible for him 
to do and thereby he hoped to create what has 
been termed as an internal front so as to faci- 
litate the coming in and contribute to the suc- 
cess of the Pakistan invaders. With this object 
in view he is said to have acted as the master 
mind in the organisation of a conspiracy which 
it is alleged by the prosecution was given a 
practical shape in the month of Baisakh 2005, 
when accused Nos. 1, 2, 3, 4, 5, 6, 7, 23, 26, 27,28, 
29, 30, 31 and 32 assembled at his house for 
formulating a programme and giving a practical 
shape of the ideas harboured by Maraj Din. It 
is alleged that in this meeting it was resolved 
that a centre be opened where Muslims of the 
League persuasion would be given training in 
the use of daggers and dangs. Besides that, not 
being content with these homely weapons, it 
was further decided that steps be taken for the 
importation of arms and ammunition from the 
Pakistan side. Narpur Gali from the Badgam 
side & Tutmar Gali from the Handwara side 
were chosen as routes for importation of arms Sc 
ammunition. Two batches, one consisting of 
accused Jahangir (No. 26), Mohd. Maqbool 
Sheikh (No. 27), Rashid Mir (No. 2) and Iobal 
Bhat (No. 3) and the othe * of accused Ali Mohd. 
Vakil (No. 6), Ehsan Ullah (No. 31), Atta Ullah 
(No. 30). Ghulam Mohd. ICur (No. 5) and Mohu- 
ud-Din Pandit (No. 4) were selected for operat- 
ing on the Badgam and Handwara sides res- 
pectively. 

(3) Over and above the persons who joined 
the first conspiratorial meeting, there were 
others who were taken into confidence bv these 
Persons and their cases will also be dealt with 
at the proper time. In the month of Jeth 2005. 
the importation business was taken up in right 
eai-est It is alleged by the prosecution that 
Jehangir who was deputed along with some 
other accused towards the Badgam side, came 
one day to Meraj Din Pandit and informed him 
that they had succeeded in persuading the 
Pakistani Leaders to supply them with the 
much needed arms and ammunition. Accom- 
panied by one Capt. Manna who remained as 
a guest with Maraj Din Pandit for some time 
Jehangir came to Srinagar. Sidiq Bat and Aziz 
Bat (accused No. 10 and 11) — two servants oi. 
Mcra.i Din Pandit — were detained with Jehangir 
for the purpose of carrying information from 
him to the head-quarters of the party. After 
all the ammunition did arrive i{ had to be 
carried and for this purpose some Faliari peo- 
Pie were engaged. They had to conceal their 

•uTaL r U for . tl V® purpose Ln>( l> Sadiq Bat 
and A/.iz Bat earned from Srinagar some clothes 

to be worn by them so as to make them appear 
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as Kashmiris. When these articles of ammuni- 
tion arrived within the State, Ghulam Nabi Lala 
(approver), Gani Magree, Sadiq Bat and Aziz 
Bat (accused Nos. 23, 9, 10 and 11) went to a 
jungle situate at a short distance from Dudha- 
pathari, but at a fairly good distance from 
Badgam, and brought two boxes with them- 
selves containing hand grenades. After some 
time these articles were carried to a garden 
at Hakahal by Jehangir and Gulam Nabi Lala 
approver and some other persons from Pakis- 
tan. This garden once belonged to one Col. 
Rehmat Ullah Khan but was later seized by 
the Government and was placed in charge of 
Dost Mohd. Khan accused. Why these articles 
of ammunition were taken to the garden can 
be explained by the fact that Jehangir accused 
was the purchaser of the fruit of this garden & 
he, had sold this fruit to Ghulam Nabi Lala 
approver and as such they had the whole 
garden at their disposal. The latter procured 
some wooden boxes generally used for carrying 
fruit. These boxes were used as a cover to 
hide the hand-grenades which were placed in 
them. The boxes were concealed in the garden 
at Hakakhal. For the time being all, it seems, 
went well with the conspirators, but some how 
or other the news leaked out and the Badgam 
police put itself on the track. The police 
arrived on spot and apprehended Dost Mohd 
who it appears was made of a weaker clay 
and at once pointed out to the police the place 
where hand grenades were stored. This place 
was dug out and the hand grenades found. The 
result was that the activities of the conspirators 
on that side proved abortive. 


(4) While disaster overtook the conspiratO] 
on Badgam side, the Handawara party was we 
on its mission. The Handawara party w« 
headed by Ali Mohd. Vakil accused No. 6. H 
took into his confidence one Ghulam Ahma 
Ganai who later on turned as approver Bot 
of them went to the house of Rajas of Zacha 

^ Inayatullah, Habibullal 

Ehsanullah, & Attaullah (accused Nos. 14 1‘ 

Dartv'dy.Sj ■ W f ith the Ra -i as Ali Mohd and hi 

d afree and frank discussion abou 
riiL.d a ^ d . ob i ects of the conspiracy. Th 

on the 'L 3 T g laSted for the whole nigh- 
A«a h TIllah I edln |u mornin g Ali Mohd, Raj 

faccus™ ah Nof Z1 6 Z S 3 h o eik 3 h 3 and 

three days Al l °A the Pakistan Army. Afte 

himself a S box contain ba f k ’ brin , ging wit! 

letter for one Abdul rLff and f re A na< ies and 

in which the later was t u Am , ira Kada 

wireless set to Ali Mohr^vyfit-i u 3 ? d over tb 
Ganayi approver ^7- Y akl1 - Ghula m Ahma< 

’ should be sent over to M ^ ed tbat the bo - 
t Din Pandit. For ^5- ei P m tdrou Sh Moh; 
with Aziz Sheikh (a»„ tU ^ e box remainec 
Khan (accused No \l, d N °- 33 > and Moh< 
brought by them to ' r al wherefr °m it wa; 
with Q. Ghulam Ha^ pu L a and kept the- 
Finally this box reached A lccased No. 1 

am Ahmad Kamavi V„ he , bou ?e of 01 


G Wm Ahmad' IcaS^ the , bou - 
To avoid unnecessarv i No ‘- 12) at Doabga 
Vakil, Merah Din and y nth USpicaon ’ Ali Mol 
box should not be Carried 8 ? ecided that th 
*' s .°PO« and, therefore Tt f. d to the town 

- Wu t° Sangrama road L'a 35 sent acros s tl 
^ Shaban Tantrl! a servant ^carried the 
Karnayi. From there Aif Pi 11113 " 1 Ahm; 
V and two Other men got f tn . d ’ Mera i D] 

got it to Srinagar. The c; 



in which Mehraj Din had gone to Sopore was 
out of order and it was through one Mistri Ali 
Mohd, who was carried from Srinagar to the 
house of one Ali Mohd Hajam, that the car was 
repaired. At Srinagar Meraj Din opened the 
boxes and found 12 hand grenades in it, out of 
which one was kept by him with himself and 
the remaining 11 were kept with Sultan Bhat 
accused. 

(5) Again in the month of Bhadon 2005 Ali 
Mohd renewed his activities and this time ac- 
companied by Ehsanullah, Aziz Sheikh and 
some others went to Muzaffarabad and from 
there he went to Rawalpindi, wherefrom he 
brought arms and ammunition in fairly large 
quantities. This quantity of ammunition was 
dumped in the house of one Sultan Gojar. 
There it remained for some time when Ali 
Mohd. Vakil, Raja Ehsanullah, Dr. Nazir-ul-Is- 
lam, _ and Ghulam Ahmad Ganai started dis- 
cussing as to what would be a safe place for 
keeping these explosives. Later on it was car- 
ried out of the house of Sultan Gojar and kept 
on a walnut tree covered by grass. By this 
means they hoped to ward off suspicion. Besides 
the importation of arms and ammunition, a 
number of scurrilous posters and cartoons were 
brought which were sent to the house of Dr. 
Nazir-ul-Islam. The police who was on the track 
reached Handawara side also. The houses of 
the Rajas were searched and arms and ammu- 
nition recovered. The ammunition dumped on 
the walnut tree, after it was removed from 
Sultan Gojar’s house was also found out and 
searches were started at Srinagar and from the 
house of Dr. Nazir-ul-Islam a number of posters 
and pamphlets etc. were recovered. Meanwhile 
a great deal of disturbance was caused in the 
ranks of the conspirators some of whom went 
underground and some were arrested The 
accused were then challaned under S. 3 of the 
Enemy Agents Ordinance, Ss. 4, 5 and 6 of the 
Explosive Substances Act and S. 120-B Ranbir 
Penal Code. This in brief is a synopsis of the 
case for the prosecution. 

(6) The prosecution has produced 51 witnes- 
ses to prove its case. These witnesses narrate 
the proceedings of the meetings of the consoi- 
rators, recoveries and other activities of the 
accused. On behalf of the accused statements 
of about 144 witnesses have been recorded 
This evidence will be dealt with when the cases 
of the individual accused are gone into by me. 
The case mainly hinges upon the evidence of 
two approvers Ghulam Nabi Lala and Ghulam 

Almiad Ganai and also on that of Mohd. Hus- 
sain. 


(7) The learned Special Judge has written a 
We i,.t aSOned judgment, though rather lengthy 
? n<a , case has been argued at very great 
length by both the Learned counsel for the 
accused and also by the Learned Assistant. 
Advocate General. A number of preliminary 
objections were raised by the Learned counsel 
questioning not only the jurisdiction of the 
Court trying the accused but also the compet- 
ence of the investigating officer to hold investi- 
gation in the case. His argument is that it was: 
under the provisions of Ordinance No 8 of* 
2005 that the Court of the Special *Judge wav 
brought into existence. He further argued that 
this ordinance had ceased ' to have i a/Ty force 
on the date when the judgment was. Sronounc 
ed, the judgment having been pronounced e,v 
months after .the passing of this ordinance £ 
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other words the Learned counsel argues that 
this ordinance could remain in force only for 
eix months. In support of his argument he has 
diawn my attention to S. 38 of the Constitution 
Act of 1996 which lays down that in case of 
emergency or where immediate legislation is 
.required in any rnannei a Hue ting peace or good 
government of the State, the Council may 
ubmit to His Highness an ordinance and such 
ordinance on being assented to by His Highness 
hall have the force of law for a period not 
exceeding six months from the date of its 
promulgation. But this argument of t lie Learned 
Counsel docs not hold water. The ordinance 
question has not been passed under S. 83 of 
._j Constitution Act of 1996. On the contrary 
f 'ne preamide to Ordinance No. 3 of 2003 would 
make it clear that this ordinance was passed 
by His Highness in exercise of powers reserve 1 
in him under S. 5 of die Constitution Act. 
under S. 5 of the Constitution “nothing con- 
tained in this Act would affect the right and 
prerogative of His rlighness to make laws or 
issue proclamations, orders and ordinances by 
irtue of his inherent authority.” True, that a 
time limit of six months is prescribed for an 
ordinance that may be passed by His Highness 
>n the recommendation of the Council, but as 
regards the laws and ordinances that are pas- 
sed by His Highness by virtue of the powers 
reserved in him under S. 3 of the Constitution 
Act no time limit has been prescribed in the 
\ct. The result is that any such ordinance that 
has been passed under S. 5 by His Highness 
would continue to exist as long as it is on the 
Statute Book and has not been repealed bv the 
authority promulgating the same. Under these 
'•iron instances this argument of the Learned 
Counsel cannot hold water and it is. therefore, 
held that the ordinance is still in force and 
i will continue 1o remain in force till it is 
repealed and that the Court that has been 
constituted under the provisions of this ordi- 
nance is a competent Court to deal with anv 
case coming within the purview of the said 
ordinance. 

W There is vet another objection raised by 
die Learned Counsel. He argues that Sheikii 
Qadir was not a competent person to start, an 
investigation in the case. Reference has been 
made by him to S. 156. Criminal P. C\. in which 
it has been laid down that any officer in charge 
of a police station may investigate anv cog- 
nizable offence. The argument of the Learned 
Counsel is that as S. Ghulam Qadir was not 
an officer in charge of a police station, as such 
he could not have investigated the present 
offence. But sub-s. (2) of S. 156 Criminal p. C. 
'Jays down that 

“no proceedings of a police officer in any such 
case shall at any stage be called in question 
on the ground that the case was one which 
such officer was not empowered under this 
section to investigate.” 

As a matter of Tract a conviction or an acquittal 
does not depend upon the question as to which 
'Particular officer actually conducted the investi- 
iiu-iiun which resulted in the trial That is to 
Te determined mainly on the basis of the 
fevid-mee that is tendered at the trial A case 
may v^se in which an investigation mav appear 

which f0 H d “ cted under circumstances 

rertainlvwC be . caIled . as suspicious. This shall 

into consul L C ' rC T Stan ^ e which wi]1 >«-' taken 

nsidAiaUon by a Court trying the ease. 


but this by itself would not vitiate the trial. 
In — ‘Haiiz Mohamcd v. Emperor’, AIR 1931 

Pat 150 it has been held that “ failure 

properly to conduct an investigation into an 
offence cannot vitiate a trial which was started 
on tiic final report after the investigation.” In 
— ‘ Shiv b hat Manjunathbhat v. Emperor’, AIR 
1928 Bom 162 it has been held that 

“ the question whether that evidence 

has, in Ine first place, been elicited by an 
inspector or by a Sub-Inspector is of 'very 
minor importance and does not really affect 
the result of a trial, except to this' extent 
that the theory is that the higher the rank 
of the police officer investigating, the more 
careful and unimpeachable his inquiry is 
likely to be. Therefore, an irregularity occa- 
sioned by a Sub-Inspector investigating into 
an offence, which investigation should have 
been made by an inspector, is curaole bv 
S. 537 Cr. P. C.” 

In a Privy Council case reported as — ■ ‘Parbhu 
v. Emperor’, AIR 1944 P.C. 73. the contention 
of the accused was that his arrest having been 
effected in the Jind territory by a British 
Indian Officer was illegal and that the illega- 
lity of his arrest vitiated the whole of the 
subsequent proceedings. It was held by their 

Lordships of the Privy Council that “ the 

proceedings before that Court were regular and 
in order, and the validity of the trial and 
conviction of the accused could not bo affected 
by any irregularity in his arrest.” I am in 
respectful agreement with the view enunciated 
in the above rulings and hold that even it there 
was any irregularity in the investigation pro- 
ceedings taken by the Sub-Inspector Sh. Ghu- 
lam Qadir, that irregularity by itself is of very 
minor importance for the decision of the pre- 
sent case and that the trial cannot be impugned 
on the ground of such an irregularity. 

(9) The learned Counsel has further argued 
that the investigating Sub-Inspector (S. Ghu- 
lam Qadir) has tailed to comply with the man- 
datory provisions of S. 157, since he has omit- 
ted to send a report to the magistrate which 
is necessary under S. 153. He has also referred 
me to ‘AIR 1931 Pat 150’ (referred to 
already) in which it has been held that “a 
police officer will be deemed to June failed to 
comply with the provisions of S. 157 if he has 
omitted to send a report to the magistrate. But 
m the same judgment on p. 152 it has been 
laid down by their Lordships that “There can 
be no doubt that the Sub-Inspector in his pro- 
cedure disobeyed certain provisions of the law, 
and lor that he could be punished, if the 
authorities deemed it lit, but I cannot find that 
his failure was to the prejudice of the peti- 
tioners. Nor can I see how failure properly to 
conduct an investigation into an o hence can 
vitiate a trial which was started on the final 
report after the investigation”. All this would 
make it amply clear that if there was some 
tiling irregular in the investigation started by 
S. Ghulam Qadir, that would not in any wav 
vitiate the trial of the accused that was con- 
ducted by a duly constituted Tribunal. 

(10) The Learned Assistant Advocate General 
has met this argument in a very ingenious, and 
1 should think, in an original manner too His 
contention is that under S. J57 of the Criminal 
P. L., from information received, an officer of 
the police station shall forward a report of the 
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same to a magistrate empowered to take cog- 
nizance of such ofTence upon a police report. 
But he argues that the present case was not 
cognizable by any magistrate and as such no 
report could be sent or needed being sent to a 
magistrate. It is true that the present case 
was within the cognizance of the Special Judge 
specially constituted under Ordinance No. 8 of 
2005. Since no magistrate was empowered to 
take cognizance of this case, therefore, the 
necessity of sending a report to a magistrate 
did not arise at all. 

(II) The preliminary objections of the Learn- 
ed Counsel having been thus disposed of, let us 
see what is the evidence in this case As 
already stated this case hinges mainly upon the 
evidence of two approvers and one other wit- 
ness by name Mohd. Hussain. The question 
nas frequently arisen before Criminal courts as 
to whether an approver is a competent witness 

r?ipH to r ase a C0 f 1ViCti0n upon his uncorrobo- 
rated testimony. According to S. 133 of the 

Evidence Act “An accomplice shall be a com- 

petent witness against an accused person, and 

a conviction is not illegal merely because £ 

pi oceeds upon the uncorroborated testimony of 
an accomplice” But illustration (b) of S 114 
Evidence Act lays down “that a Court mav 
piesume that an accomplice is unworthy of 
ci edit unless he is corroborated in material 

evidenced’ In Engl ? nd the uncorroborated 1 
evidence of an accomplice is admissible in law 

but it has long been a rule of practice at 
common law for the Judge to warn tht jury of 

e conv icting a person on the un- 

i° rr t ?p 0r f ted testimony of an accomplice, and 
discretion of the Judge he may recom 

EngTand'T is^withV 4 * 
^ $ aftT SopS^aufr ^ 

ror v. Jamaldi Fakir’, AIR 1924 Cal 
dictum of Reading- r t • 1 ? 0l the 

ville’, (1916)2 KR «- J V ln 7~ R - v. Basker- 

approval by the learned u®® 1 ? quoted with 
effect that ned bench which is to the 

evidence 0° al^accomnl- the - unc0rr °borated 
law. But it has fnn^v? 1 e ls adm issible in 
at common law fo/ the 6 * 1 ' ? rUle of P ra ctice 
jury of the danger L J ’- g 5 to warn the 

on the uncorroborated L=?- 1V1Ctmg a P ris0n er 

plice or accomplices an d S of an accom- 

the judge, to advisl them dlscreti °n of 

. such evidence, but the 1° c , 0nvict upon 

to the jury that it j s s b°uld point out 

vmce to convict Ln u heir le S a l pro- 

evidence”. upon such unconfirmed 
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an accomplicifshoifl dlr^h^ , the testimony of 

fsss sj? - ’sars 
I “s&'sss ssss 

piesum Pti°n against thp started with 
[count ry^s' <£* “«d„ed ? n *“SS 


roborated evidence. In England the law has 
summed U P * n ttie following words : 

‘ 1 here is no absolute rule of law that accom- 
plice evidence must be corroborated. But ay 
Martin B said in — ‘R. v. Boyes’, (1881) !J- 

u ‘ 22 there is a rule of practice 

which has become so hallowed as to be 

deserving of respect It deserves to have 

all the reverence of law.” 

rL ! 1 f , °/ guidance is to be found in ilius. 
(o) b. 114. (of the Indian Evidence Act) Both 
the sections (S. 133 and S. 114 Illus. (b)> are 
parts ot one subject and should always be 
considered together. In — ‘Nga Aung Pe v. 
Emperor 19 3 7 Rang LR 110, Roberts C. J. said: 
lhe mle of law says that he (accomplice) 
is competent to give evidence, and the rule 
of practice says that it is almost always 
unsafe to convict upon his testimony alone ” 

c al n? has Phear J . remarked in — ‘R v 
Sadhu Mundul’, 2l W R Cr 69 that the com- 

1 4 4 6 II 1 n« S p) ° f the l WO t sections ( S - 133 and 
hit H > appears t0 be ^at the Legislature, 
has laid it down as a maxim or rule of evi- 
dence resting on human experience that an 
accomplice is unworthy 0 f credit against an 
accused person, unless he is corroborated in 
materiai particulars in respect to that person 

Sf-rvl eaS0r \ f0r requirin g corroboration of the 
testimony of an accomplice is that an approver 

on his own admission is a Criminal, a nc i t 
man of the lowest character who has thrown 
to the wolves his own erstwhile associates and 
friends m order to save his own skin It hay 
been held therein that his evidence must be 
xeceived with very great caution. L 

. There is no use referring to all thp mi_ 
mgs on the subject. Suffice it to say that thp' 

in ISL'lrSS'ct TS% ; ; ™ 

T,b *“ 1 

predecessors in a number of°cas^ s m ButThen^t) 

SU°or b a1io b n°^„S ^ 

as = 

e e d rn w S ith U th mUSt f SP ? CifiCally conn « d each ^accus- 

It been" hl?d U fn -TinC SiL^ °f nCe I 

ror’, AIR 1932 Lah 204 that S gh V ’ Emps_i 

“Corroboration falls under two heads- m 
general corroboration and (2) special corrohn 

hroV„°c"e nl!C S fS? / ^ 

show "?£?- J h SkS, “nTZl '1 

sett?e(^^v ry fh^T lth ^ regard to the se cond it is 

recruit J r. that addit ional corroboration if 
with fhL c ° nn fctmg accused individually 
Pmdenpf aCtUal ^mission of the S e 

re ™ that the connexion of ‘each 

nnd V l Ual K Witd the crime should be proved 

thp d rfai rr ° b *° 1 ? t i? d by inde Pendent evidence- 
tf 1 P. 01n t bemg that precaution mm h* 

taken against the possibility of suh--1 
A story may be meticulously true 1 ' 
detail with the all important exrer 
the name of A has been inserts ■ \ & that 

the name of B. The correctness a of 

.0 „». 1- this 
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This dictum has been passed by Harrison J. 
who delivered the judgment on behalf of the 
Bench in a case in which an attempt was made 
on the life of the Governor of the Punjab and 
one Sub-Inspector who w'as in attendance was 
killed. A number of accused were tried and 
sentenced to death for conspiracy along with 
one Hari Krishen who was captured on spot. 
The law' on the subject has been very lucidly 
detailed in this judgment and I propose to 
follow the lead given by it. 

(13) This proposition of law has been con- 
ceded very frankly by the learned Assistant 
Advocate General who appeared on behalf of 
the State. Now we have got to see whether 
there is general corroboration for the conspi- 
racy. Both the approvers have described the 
various courses through which the conspiracy 
ran and have given a very detailed description 
of the whole affair. That there was a conspi- 
racy is proved not only by the statements of 
the approvers but by the ample corroboration 
which it has received from a Khal. Nila Dugar 
and other places. Hundreds of hand grenades 
and other weapons and posters, pamphlets and 
cartoons were literally unearthed at the in- 
stance of some accused. From many individual 
accused hand grenades and sten guns etc. 
were also recovered. Under these circumstan- 
ces. I am definitely of the opinion that there 
existed a conspiracy in which a number of 
people took part and which was hatched for 
the purpose of subverting the present Govern- 
ment and facilitating a successful attack by the 
Pakistan hordes. 


(14) This having been established that conspi- 
racy did exist with the aforesaid purpose, 
now the point that we have got to see is as 
to which of the accused have been proved to 
have participated in this conspiracy and other 
acts in its furtherance. The approver, as also 
Mohd. Hussain witness say that Ghulam Nabi 
Bazaz (accused No. 1) Rashid Mir (No. 2) Iqbal 
Bhat (No. 3), Mohy-din Pandit (No. 4). Ghulam 
Mohamad Kar (No. 5) Ali Mohamad. Vakil (No. 
6). Sh Iftikhara Ahmad (No. 7), Ghulam Nabi 
Lala (No. 23) Meraj-din Pandit (No. 25), Iqbal 
Khan (No. 23) Mohd. Maqbul Jhenger Khan 
(No. 26) Sheikh (No. 27), Mohd Amin Faktoo 
(No. 29). Raja Atta Ulah (No. 30), Raja Esan 
Ullah (No. 31) and Dr. Nazir-ul-Islam (No. 32) 
participated in the meetings wherein these fate- 
ful decisions which later on proved abortive, 
were taken. Before proceeding further. I think 
it is necessary to decide as to what is the 
position of Mohd Hussain in this case. The 
learned assistant Advocate General has argued 
that Mohd Hussain is an independent witness 
and that his evidence can be used for corro- 


borative purposes. But I am afraid I cannot 
agree with the view pressed by him. True it 
is that Mohd. Hussain has not been given 
king’s pardon, but admittedly he was present 
in both the meetings which did take place in 
A the house of Meraj Din accused. The question 
\is: Ic Mohd Hussain an independent witness 
an accomplice? Unfortunately the word 
•Accomplice has not been defined in the Evidence 
fcrdm^d in my opinion it must be taken in its 
'a guil\ sense - Ordinarily an accomplice means 

’with or the f . othei ; is “""ected 

'and ^indfeence in question. In — ‘Punjab 
Char ”, l*Bank Ltd., Gujranwala v. Amir 
AIR 1930 Lah 731 a wife, who was 


cognizant of the fact that the accused intended 
to kill her husband and did not disclose that 
fact to him was recorded as an accomplice. 
The test that can be laid down, in order to see 
as to whether a particular witness is an 
accomplice or not, is as to whether he can be 
jointly indicted with the other accused in a 
particular case. Applying this test to Mohd. 
Hussain, I am of the opinion that he cannot 
rid himself of the position which can be 
assigned to an accomplice. He was present in 
both the meetings. Fateful decisions were taken 
in his presence, I mean decisions if carried 
into practice would have meant death and dis- 
aster to many a person and destruction of much 
valuable property. This man kept these secrets 
hermetically sealed in his own bosom. Besides 
that the mere fact that the organization of the 
meeting allowed him to participate and be 
present in the meeting shows that he was a 
trusted colleague of the conspirators. Under these 
circumstances, bearing in mind the test laid 
above, the evidence of Mohd Hussain cannot be 
given greater credit than that of an accomplice. 
The mere fact that the police has not secured 
pardon for him, would not in any way improve 
his position. Therefore, the evidence of Mohd. 
Hussain cannot be treated as corroboration of 
the statement of the other approvers. The 
corroboration of an approver must be corrobo- 
ration by independent evidence i.e., by the 
evidence of a person other than that of an 
accomplice. It should not be lost sight of that 
tainted evidence cannot be made better by 
being doubled in quantity. Therefore, the 
evidence of one accomplice cannot be corrobo- 
rated by that of another accomplice and in 
order to connect each accused with the offence, 
corroboration must be by independent evidence. 
The present position is that the evidence of 
Mohd Hussain would also require corroboration. 

(15) Having laid down the principles that 
should guide me in dealing with the evidence 
in the case, let us now deal with each indi- 
vidual accused. 

(16) (After discussing the evidence on record 
relating to each of the accused the order con- 
tinues as follows:) The result of the above is 
that the convictions of Rashid Mir (accused 
No. 2) Iqbal Bat (No. 3) Mohd-Ud-Din Pandit 
(No. 4). and Ghulam Mohd. Kar (No. 5) are 
set aside. They are acquitted and ordered to 
be released forthwith. The convictions and 
sentences recorded against Ali Mohd. Vakil are 
maintained, excepting that under S. 3 of the 
Enemy Agents Ordinance the imprisonment of 
ten years is reduced to that of seven years. 
The convictions of the remaining accused, i.e.. 
Ghulam Nabi Bazaz (accused No. 1) Sh. Ifti- 
khar Ahmad (No. 7) Dost Mohd Khan (No. 8) 
Ghani Magre (No. 9). Sidiq Bat (No. 10), Aziz 
Bat (No. 11), Ghulam Ahmad Karnavai (No. 
12). Q. Ghulam Hassan (No. 13) Ahad Bat 
Tangaban (No. 14), Karam Din (No. 15), Sultan 
Bat (No. 16). Rasul Khan (No. 17), and Ghulam 
Naqi (No. 18) are upheld and their sentenced 
maintained. The sentences of fine and impri- 
sonment in default thereof are also maintain- 
ed. The sentences of imprisonment in each case' 
shall run concurrently. 

(17) This Revision application is accepted to 
the extent indicated above. 

B/D.R.R. Order accordingly. 
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A.I.R. 1953 J. AND K. 9 (Vol. 40, C. N. 3) 

JANKI NATH WAZIR C J. AND 

SHAHMIRI J. ’ 

Piara Lal, Plaintiff-Appellant v. Hirdey Nath 
and others, Defendants-Respondents. 

First Appeal No. 50 of 2007, D/„ 15-12-1952. 

(a) Hindu Law — Joint family — Partition 
Evidence — Recitals in document. 

Annoyed on account of his strained rela- 
tions with his son who after the death of 
ms mother had started living separately if 
the father prepares a record in writing 
stating that certain properties were taken 
away by his son and that he was living 
separately from him, the mere recitals of 
tins nature do not go to show that parti- 
tion had been effected between members of 
a joint Hindu family. (Para ^ 

— ( Mothers* share. ~ ^ fami,y ~ 

On partition of the joint family property 
by the sons after their father’s death 

to e thm d nfV S , ent i tled to get a share equal 
to that of each of the sons, and if she has 

received any property either by gift or 
legacy from the father, she is entitled 

received would 8 Wi l h W ,, hat she has alreadv 

thaf V o ed eac°h U o d f ? h a e ke sons er ^theT* 1 4 

SI stridh'an 

ber father-in-law. V ^Cal ^"loR fr ° m 

&V 7 La 

CASE CITED: 

(A) (’86) 12 Cal 165 

6uit^? partition and ^ss^onTf 8 the ° Ut ° f 3 

property which no cIaina to the 
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Som Nath were entitled to one-half share in 
the ancestral property, the remaining one-half 
was to be partitioned between the plaintiff, 
Hirdey Nath defendant 1 and Mst. Chanda Rani 
defendant 37 Defendant 2 Raj Kumari was 
allowed maintenance allowance of Rs. 30/- p.m. 
till her marriage and also her marriage expenses. 

(9) The plaintiff Piare Lal has come up in 
appeal against this preliminary decree passed 
by the District Judge. On behalf of the 
plaintiff-appellant it is argued that the District 
Judge has erred in holding that no partition 
took place between Hirdey Nath and Prem Nath 
in S. 1989. 

(10) We have been taken through the evi- 
dence produced by the plaintiff in regard to the 
alleged partition. Great reliance is placed by 
the appellant’s counsel on tho will alleged to 
have been executed by Prem Nath dated 15th 
Poh 1996 and it is argued that in the will there 
is a clear mention of the fact that partition of 
the property has been effected between Hirdey 
Nath and Prem Nath. It may be pointed out 
at the outset that the document dated 15th Poh 
1996 referred to by the appellant’s counsel is 
not a will but is a mere recital of what Prem 
Nath had spent on his son defendant 1. It appears 
that after the death of his first wife Prenm 
Nath’s relations became strained with his son 
Hirdey Nath and Hirdey Nath lived separately 
from his father after the death of his mother. 
It is in evidence that Hirdey Nath defendant 1 
removed some furniture to the house of his 
sister where he was residing after his mother’s 
death. This fact annoyed his father and on ac- 
count of his strained relations with his son ho 
executed a deed in which he stated that certain 
properties were taken away by his son defen- 
dant 1 and that he was living separately from 
him. Mere recitals of this nature would not go 
to show that partition had been effected bet- 
ween members of a joint Hindu family and that 
defendant 1 had received his share out of the 
joint property. 

(11) Another circumstance has been brought 
to our notice to show that partition was effected 
between the father & the son. Our attention has 


been drawn to a written statement dated 29th 
Jeth 1997 filed by Bakshi Prem Nath in a suit 
which was instituted by one Dina Nath against 
Hirdey Nath defendant and his father Bk. Prem 
Nath. This suit was for the recovery of the 
price of a butter churning machine which was 
purchased by Hirdey Nath from Dina Nath. 
This suit was brought for the recovery of the 
price against Hirdey Nath and his father as 
they were considered to be the members of the 
joint Hindu family. In that suit Prem Nath, 
father of Hirdey Nath, stated in the written 
statement that his son was living separate from 
him and he was not responsible for the debt 
due from his son. The suit was decreed against 
Hirdey Nath defendant. The counsel for the 
appellant argues that as the suit was decreed 


- against Hirdey Nath alone it clearly showed 
that there was a disruption of the joint family 
and Hirdey Nath had already separated from 
his father. We do not see any force in this 
~r- contention. There was no definite issue raised 
> J?y the trial Court in that suit in regard to the 
;jfr< JQintness or otherwise of the family and merely 

: X ^T 6( li? se ^ su *t was decreed against Ihrdey 
N ath alone would not show that he had sepa- 

• ^is fatiler - Moreover a revision 

was preferred against the decree passed by the 
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• 

Judge Small Causes and the judgment of the 
High Court in^ that revision application does 
not show that any disruption of the joint family 
had taken place. 

(12) The learned counsel has laid great stress 
on the testimony of Sarva Nand, a domestic 
servant of Prem Nath, and wants us to hold on 
the basis of this evidence that Hirdey Nath had 
taken away his share of the property and had 
separated from his father. We have gone 
through the evidence of Sarva Nand and we T 
find that his evidence is vague and indefinite 
and does not establish the partition between 
Hirdey Nath and his father Prem Nath. He 
has not been able to give the details of the pro- 
perty which is alleged to have been taken away 
by Hirdey Nath after his mother’s death. If 
Hirdey Nath had already separated from his 
father the latter would not have deposited Rs. 
400 in the name of Hirdey Nath’s daughter at 
the time when partition took place between 
Prem Nath and his brother Mohan Lal. 

(13) After going through the documentary 
and oral evidence we are satisfied that the find- 
ing arrived at by the trial Court that Hirdey 
Nath and Prem Nath had not separated in S. 
1989 is quite correct. 

(14) Counsel for defendant 3 has pointed out 
a mistake committed by the District Judge in 
calculating the share of his client. The Dis- 
trict Judge has remarked on p. 12 as follows: 


“According to para. 316 of Mulla’s Hindu Law 
a widowed mother is entitled to a share equal 
to that of a son in the joint property and ac- 
cording to sub-s. (2) of the same para the 
value of Istridhan received from her husband 
is to be deducted from her share. The 
daughter is not entitled to a share but is only 
entitled to maintenance and marriage ex- 
penses. Therefore, at the time of partition 
between sons these 70 Kanals and 19 marlas 
received by Chanda Rani are to be deducted 
from her share in the joint Hindu family pro- 


perty. 


Jf 


(15) The. trial Court has divided one-half of 
435 kanals and 15 marlas of land in village 
Palampura into three equal shares of 72 Kanals 
and 12 marlas each. Out of the share of Chanda 
Rani he has taken 70 Kanals and 19 marlas 
leaving 1 kanal and 13 marlas to her which she 
has to get over and above tho land which she 
has already received as a gift. The learned 
counsel for defendant 3 lias argued that the 
method adopted by the District Judge is 
erroneous inasmuch as the widow is getting not 
equal share with her sons but much less than 
the share of the sons which is not the inten- 
tion of the law. He has drawn our attention to 
para. 316 of Mulla’s Hindu Law which reads as 
under : 


(1) A mother cannot compel a partition so long 
as the sons remain united. But if parti- 
tion takes place between the sons, she is 
entitled to a share equal to that of a son 
in the coparcenary property. 

(2) If the mother has received stridliana from 
her husband or father-in-law, its value 
should be deducted from her share. 


(16) It is argued that if the mother has re- 
ceived stridhana she cannot bo placed in a posi- 
tion of disadvantage and get a share which is 
much less than the shares received by her sons. 


r 
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The mother according to the learned counsel 
should get along with the stridhana equal share 
with the sons. In support of this contention 
reliance is placed on a quotation in Hindu Law 
by Trevelyan on p. 317 in which it is laid 
down that if the wife has previously had sepa- 
rate property given to her by her husband or 
father-in-law, she takes so much as with such 
property would amount to that of one of the 
sons. In S. 136 of Hindu Law by Gour it is 
laid down that subject to any local law or 
usage to the contrary, the following female 
relations are each entitled to a share on par- 
tition : 

(1) On a partition between the father and 
his sons, or between the sons, their 
mother and their grand-mother are en- 
titled to a share which with the stri- 
dhan received from their husband or the 
father-in-law must equal a son’s share. 

(17) It is, therefore, clear that the mother 
on partition gets share in the joint family pro- 
perty equal to that of her son and in case she 
has already received stridhan that has to be 
accounted for in order to make up her share 
equal to that of the son. It stands to reason 
that at the time of partition the mother should 
not be in. a worse position merely because she 
has received stridhan from her husband or 
from her father-in-law. The share of the 
mother together with stridhan should be equal 
to that of her sons. The same view has been 
taken in a Calcutta case reported as — ‘Kishori 
Mohun v. Moni Mohan*, 12 Cal 165 (A), where- 
in it has been laid down that on partition of 
the joint family property by the sons after their 
father’s death, the widow is entitled to get a 
share equal to that of each of the sons, and 
if she has received any property either by gift 
or legacy from the father, she is entitled to 
so much only as with what she has already re- 
ceived would make her share equal to that of 
each of the sons. 


(18) The District Judge has deducted fror 
the share of the mother stridhan which sh 
has aiready received from her husband an 
aU ° tt f d to her only the balance of 1 Kan; 
and 13 marlas over and above the land whic 
she has received as a gift. This calculation i 
erroneous. The widow, defendant 3, is entitle 
to one-third of 217 k anals and 17£ maria 
which comes to 72 kanals and 12* maria; 
Stuj has already received 70 kanals and 1 
marlas as stridhan. The land received by he 

allotte^t^he i° b? dedueted out of the shar 
mv° tted de J leaving l kanal and 13J maria; 

dedu f cted Portion of 70 kanals and l 
marlas of coparcenary propextv which ha 

win 1 have a Y^oy lrom the share of the mothe 

t o u e dlvide d again equaUy betweei 

cefv™23 h kanall e ^ S ?i S ’ ea< i h C0 P ar cenary will re 

ThZ son* k & 13 ^ arlas as one-third share 
has already g“ bv wav of „m rla£ \ which shj 

|, nd J 5 * marlas (comprised *3 T tonal “S 
marlas plus 23 kanals and 13 mlrlL ™ 

M's % 


view of the circumstances of the case the par- 
ties shall bear their own costs in this Court. 

B/V.S.B. Order accordingly. 
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KILAM J. 

Wazir Jagat Ram, Plaintiff-Applica.it v. 
Salam Joo and others, Defendants-Non* Appli- 
cants. 

Civil Revn. No. 85 of 2008, D/- 12-9-1952. 

Civil P. C. (1908), S. 115 and O. 9, R. 13 — 
Order setting aside ex parte decree — Revision 
— Interference in. 

It is true that before an ex parte decree 
is set aside the Court must come to a defi- 
nite finding that there was sufficient cause 
for making such an order. But the discre- 
tion primarily for setting aside of the decree 
vests in the court and unless and until it 
is made to appear that the exercise of the 
discretion is arbitrary or unreasonable, the 
High Court will not ordinarily interfere in 
revision. AIR 1944 Lah 397, Rel. on. 

(Pard ^ ) 

Anno: Civil P. C., O. 9, R. 13 N. 30. 

Hirday Nath Dhar, for Applicant; S. L. Pad- 
roo Vakil, for Non-applicants. 

CASE CITED: 

(A) (’44) AIR 1944 Lah 397: 46 Pun Lit 230 

ORDER: This is a revision application 
directed against an order of the learned City 
Munsiff Srinagar dated 23rd Phagon 2008 where- 
by an ex parte decree passed against the 

defendant-applicant was set aside. 

(2) Pandit Hirday Nath Dhar Advocate who 
argued this application with great ability and 
clarity made reference to a number of rulings 
m which it has been held that before an ex 
parte decree is set aside the Court must come 
to a definite finding that there was sufficient 
cause for making such an order. With this 
principle of law to which the learned counsel 
has drawn my attention, one will have no 
quarrel. Rather I am in respectful agreement 
with this principle enunciated therein. But there 
is one feature of this case which distinguishes 
i* lr ^ j he facts of the cases relied upon by 
Mr. Hirday Nath. In this case the discretion 

?* lr ?u Tll l for .I ett g g ? side of the decree vested 
in the Munsiff. He has exercised the discre- 

^P d unless and until it is made to appear 

that the exercise of the discretion was arbitrary 

or unreasonable I think this Court will not 
ordinarily interfere. 

Lal De f en dant non-applicant’s 
Isl- n C °u nse l /r h drawn my attention to — 
w? n /A V L? V[ i? 1 ? udd in Khan’, AIR 1944 Lah 

1D ^lch it has been held that: 
ine exercise of the powers in revision is 
discretionary and it has been a long esta- 
blished practice of the High Courts in India 
that where substantial justice has been done 
between the parties powers of revision should 
neither be invoked nor exercised. Where the 
order of the trial court setting aside the ex 
parte decree and permitting the parties to 
ngnt out the case on its merits on payment 
of costs was eminently a just order the power 

that r? orde°r” Cann0t be exer cised to reverse 

fa T r as the Present case before me is 
concerned, I prefer to follow respectfully the 
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Lahore ruling. But the costs that have been 
awarded in this case are very meagre. The 
applicant’s learned counsel has shown to me 
that during the absence of the defendant-non- 
applicants he had to make as many as four 
appearances in the Court. I think a sum of 
Rs. 15/- as costs that has been awarded by the 
trial Court is much too small. I raise the 
amount of costs to Rs. 30/-. The decree will 
be set aside on condition that a sum of Rs. 
30/- is paid by the defendant-non-applicants to 
the plaintiff-applicant. The parties will bear 
their own costs in this Court. 

C/V.B.B. Order accordingly. 


AIR 1953 J. AND K. 12 (Vol. 40, C. N. 5) 

KILAM J. 

Mst. Barkati v. State. 

Criminal Misc. Petn. No. 99 of 2006, D/- 16 
Jeth 2007. 


Abducted Persons' Recovery and Restoration 
Act (1949) S. 1 — Applicability — Does not 
apply to Jammu and Kashmir State — Deten- 
tion by officer in charge of camp in State not 
legal — (Criminal P.C. (1898) S. 491). 


The Abducted Persons’ Recovery and 
Restoration Act, 1949, has no application 
so far as the State of Jammu and Kash- 
mir is concerned though camps for the re- 
ception and restoration of abducted per- 
sons have been established in that State 
also. The result is that there is no law 
which can authorise the officer in charge 
of a Receiving Camp in the State to keep 
an abducted person in detention and hence 
any such detention is illegal. 

(Paras 4, 5 & 6) 
Anno: Cr. P. C., S. 491 N. 7. 


Sultan Ali, Petitioner in Person; Mrs. Dhar, 
in charge Receiving centres for abducted wo- 
men in Person; Asst. Advocate General, for the 
State. 


ORDER: On 10-12-2006 Sultan Ali submitted a 
petition to this Court to the effect that on 30th 
Phagon 2006 the Special police staff raided his 
house in his absence and illegally carried away his 
wife Mst. Barkati against her will and kept her 
in detention in the Refugee Camp Mohalla Ustad 
Jammu. A prayer was made in the petition that 
the person of Mst. Barkati be removed from the 
custody of the Camp officer and brought before 
this court and set at liberty. 

(2) A notice was issued by me to the officer-in 
Charge Muslim Refugee Camp Mohalla Ustad Ja- 
mmu to produce before me Mst. Barkati daughter 
of Shukur Din. Barkati appeared before me on 
15th Baisakh 2007 along with Mrs. Dhar who des- 
cribes herself as in charge of the Receiving Centres. 
I took down her statement. In her statement Bar- 
kati deposed that Sultan Ali was her husband to 
whom she was lawfully married. She further stat- 
ed that she lived with Sultan Ali as wife for a 
period of two months when she was forcibly sepa- 
rated from him. She has categorically declared 
her unwillingness to go to Pakistan and has ex- 
pressed her firm resolve to reside in the Jammu & 
Kashmir State along with her husband Sultan Ali. 
It was also stated by her that she has attained ma- 
jority and was free to go anywhere she pleased. 

(3) Mrs Dhar, who is in charge of the Camp, has 
in her statement admitted that she was not cog- 
nizant of any law which authorised her to keep 


Mst. Barkati in detention in the camp, but she has 
added in her statement that in the Indian Union 
an Act is in force which authorises officers-in- 
charge of Receiving Centres in India to detain re- 
covered abducted women. She wanted time to pro- 
duce copy of the Act which was granted to her. 
The case was fixed for the 13th of Jeth 2007 when 
a telegram was received from Mrs Dhar praying for 
adjournment, as she could not come to Kashmir 
on account of bad weather. The case was fixed 
up for hearing today. 

(4) Mrs Dhar has produced the Act of the Indian 
Legislature before me today. This Act is called the 
Abducted Persons’ Recovery and Restoration Act of 
1949. This Act has a slight history behind it. On 
23-9-1948 (as modified on 11-11-1948) an inter-Domi- 
nion agreement between India and Pakistan was 
made for the recovery and restoration of the ab- 
ducted women in the two dominions. In imple- 
mentation of this agreement the Indian legislature 
passed an Act known as the Abducted Persons’ Re- 
covery & Restoration Act of 1949. It received 
the assent of the Governor General on 28th Decem- 
ber 1949. This Act makes provision for the esta- 
blishment of camps, powers of the police to re- 
cover abducted persons and maintenance of disci- 
pline in Camps etc. According to s. 8 of this Act 
the detention of any abducted person in a camp 
in accordance with the provisions of this Act shall 
be lawful and cannot be called into question in 
any court; so far so good; but the question is: can 
this Act apply to this State? This aspect of the 
case requires some discussion. In the Union List 
this matter (Entering into treaties, agreements with 
foreign countries and implementing of treaties 
agreements & conventions with foreign countries) is 
covered by No. 14 & this has been included in the 
List of matters which under Art. 370 of the Constitu- 
tion of India the President in consultation with the 
Government of Jammu & Kashmir has declared 
to correspond to matters specified in the instru- 
ment of Accession governing the accession of the 
State (to the Dominion of India, and with res- 
pect to which the Indian Legislature can make 
laws for this State.) (Vide S. 2 of the Constitu- 
tion (Application to Jammu & Kashmir) O. 1950). 
Now the Indian Legislature, as already stated, has 
passed an Act (Abducted Persons’ Recovery and 
Restoration Act), but according to S. 1 Sub-S (2) 
its extension has been limited to the United Pro- 
vinces (Uttar Pradesh), the provinces of East 
Punjab States Union and the United State of Ra- 
jasthan. The State of Jammu & Kashmir does 
not figure in this list. It is therefore obvious that 
the Act known as the Abducted Persons’ Recovery 
& Restoration Act of 1949 has no application so 
far as this State is concerned. 

(5) A camp for the reception and restoration of 
abducted persons having been established in this 
State also, one would have expected a conse- 
quential amendment in the said Act, so as to have 
brought the establishment of such camps in the 
State within the purview of this Act. But this has 
not been done. 

(6) The result is that at the present moment 
there is no law which can authorise the offleer- 
in-charge of the Receiving Camp at Mohalla Ustad 
Jammu to keep Barkati in detention. I have ask- 
ed the Learned Assistant Advocate General to show 
me if there is any law as in force in this State 
which can authorize the offlcer-in-cliarge of the 
camp at Ustad Mohalla to detain any person. He 
has frankly declared his inability to produce one, 
but he has in a faint-hearted manner argued that 
the detention cannot be said to be improper or il- 
legal, as Barkati is very well looked after in the 
camp and has been detained there in implements- 
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tion, of the Inter-Dominion Agreement. In bu- 
reaucratic days such an argument, as that the de- 
tenu is looked after well and should not therefore 
complain of his detention, might have passed for 
a good argument, but in these days of democracy 
and social freedom this Court has, in the absence 
. or a law to the contrary designed to meet the pe- 
culiar requirements of a particular class of cases, 
to presume and to hold that everybody is born free 
and is entitled to pass his days in freedom and can- 
not be subjected to any restrictions, howsoever 
sweet the restrictions may be, as long as the person 
imposing the restrictions is not authorised to do so 
by any specific Law. Barkati may be very well 
looked after in the camp; she may be getting better 
food than she would have got at her home, but that 
by itself can be no reason to deprive her of the 
most precious object in life i. e., freedom. In this 
case the only freedom she wants is freedom to live 
with the choice of her life I mean her husband 
Sultan Ali. 

(7) I, therefore, hold that the detention of Bar- 
kati is illegal and order that' she be forthwith re- 
leased and set at Liberty. 

B/D.R.R. Petition allowed. 


A.I.R. 1953 J. AND K. 13 (Vol. 40, C. N 6) 
JANKI NATH WAZIR C. J. AND KILAM J. 

n/r^i ang ^ Defendant Appellant; v. L. 

Madan Lal Kapur, Plaintiff Respondent. 

25^-1952 Ue FIrSt Appeal No ' 28 of 2008 D/- 


Suits Valuation Act (1887), S. 8 — Suit for 
accounts — Appeal — For um 

For determining the appellate forum in 

a f„ c ° ur } t sui , ts > wherein the plaintiff has the 
right to value his suit tentatively, the ap- 
pellate forum will be determined not by the 

due to the plaintiff or the 

tiff' > bu L by th l f. value which the plain- 
in ff fi? UtS i subject-matter of his suit 

ACo?|. 1 * v nt Ac? a s Se 8R33 SCUSSed - ^ 5) 

f0r Appellant; 
Courtwise /Chronological/ Paras 

(’96) 20 Bom^l 11 3761 (4? AU 534 > 4 

(’98) 22 Bom 963 4 

(’25) AIR'Iq^r- , 6 Cal LJ 255 (FB) ) t 

’34 AIR <53 Cal 14 FB) 4 

(’36) 38 Pnn tSwt £ 88: < 15 Lah 151 (FB)) 4 

36 280) P LR (J & K) 88 : (AIR 1986 Lah 

(’18) AIR 1918 Mad 998 (2): (40 Mad 1 FB) t 

decree passed by^thef a 5P, ea ^ against a 

nagar on 18th Katik 20 Off a” 6 ,? C * ty Jud 8 e Sri- 
following facts:— 3008 and anses out 01 the 

against the^efendant'^apnefla 3 t SU T it for accounts 
valued his luit f at°R^ t iinn/ an U urisdiction he 

i .p B «rSthff c /“s i h “ 

preliminary Objection f ^ ainti ^"J e spondent a 

ant-appellant has cholpn aken * ba * * be defen( L 

appeal and that the arnSn ^ Wr ° ng forum oi 

me appeal does not He to this 


Court and should have been preferred in the 
District Court. He has based his objection on 
the fact that the plaintiff has valued the suit 
for purpose of Court fee and jurisdiction at Rs. 

100/-. Under these circumstances the forum 
of appeal, in his submission, would be the Dis- 
trict Court and not the High Court. 

(4) The question to be determined by us now 
is as to what is, to be taken as the value of 
the suit for purpose of determining the appel- 
late forum in such cases as the one before us 
in which the suit has been valued for purposes 
of court fee and jurisdiction at Rs. 1100/-, but 
in which the value as found by the trial Court 
is more than Rs. 6000/-. It is not denied by 
either side that in suits for accounts the plain- 
tiff has liberty to put a tentative valuation upon 
his suit for purpose of court fee and this will 
be its value for purpose of jurisdiction as well. 
But in this case in which the Court finds that 
a larger amount is due to the plaintiff, we 
have got to see as to whether the appellate 
forum will be determined by the original valua- 
tion of the suit or by the value as found by 
the trial court. On this point, so far as the 
Indian High Courts are concerned, there is a 
conflict. According to the Lahore High Court 
the amount found due and decreed is the value 
of the suit and determine the appellate forum 
when it exceeds the amount of which relief 
sought in the plaint is valued. Reference may 
in this connection be made to — ‘Kalu Ram v 
Hanwant Ram’, AIR 1934 Lah 488 which is a 
Full Bench judgment. In this case it has been 
laid down that if the Court finds in an account 
suit that a higher amount is due to the plain- 
tiff than the one at which he has valued his 
relief m the plaint, the value of the subject 
matter found by the Court will be the value 
oi the subject matter for purpose of determin- 
ing the appellate forum. 

The Bombay. High Court in an earlier judg- 
J™ 5 * 1 ~ Ibrahimji Issaji v. Benjanji Jamsedji’, 
zu Bom 265 also took the same view. This was 
an account suit in which the plaintiff had 
valued his claim at Rs. 600/- and the Subordi- 

had passed a decree for Rs. 
30,830/9/2. The defendant appealed to the 
High Court and the objection that the appeal 
should have been preferred with the District 

^ as SS r ‘ ruled - The Bombay judgment 

Bom 2 65 was considered in a later ruling 

S e ““5 ^igh Court — ‘Kavasji v. Dinshaji’, 
22 Bom 963. In the latter case the plaintiff had 
vaiued the suit at Rs. 130/-, but the Sub-Judge 
found the property in suit worth over a Lakh of 
rupees. The Sub Judge drew up a preliminary 
decree and directed that the defendant should 
P a y. this amount in Court within two weeks. 
Against this order the defendant appealed to the 
District Court. The District Judge returned the 
appeal for presentation to the High Court on the 
ground that the subject matter of the suit was 

?* ceed Rs. 5000/-. The High Court 
held that the appeal lay to the District Judge. 
The correctness of the decision in — ‘20 Bom 
265 was doubted in — ‘22 Bom 963’ (a Division 
Bench judgment) as would become evident by 
the learned observations of. Parson J. who 
delivered the main judgment. His Lordship 
observed that: 

“I have some doubt of its — ‘20 Bom 265’ cor- 
rectness, and would point out what seems to 
me an anomaly, viz., that though a plaintiff 
is allowed to place any value he pleases on 
his claim m order to select the forum in 

which he may file his suit, the permission 

* ’ - 9 . 
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does not extend beyond decree, the forum of 

appeal being governed not by that value but 

by the value decreed.” 

• 

This point has been considered in a Divisiop 
Bench judgment of this Court. In — Manohar 
D iss v. Birandari Sheiklupurain’, 38 Pun L R 
(J & K) 88 it has been held that 

The value of the subject-matter of a suit 
must be its valuation at the time of its insti- 
tution and the amount or value of the subject 
matter as fixed in the plaint should determine 
the Court to which the appeal lies.” 

There are other Indian High Courts which 
have taken a similar view as this Court. In — 
'Putta Kannayya Chetti v. Venkata Narasayya’. 
AIR 1918 Mad 998 (2) (FB) which is a Full 
Bench judgment it has been held that 

“Where a suit for accounts is instituted in a 
District MunsifT’s Court, the plaintiff valuing 
the subject matter of the suit at an amount 
within the pecuniary jurisdiction of the Dis- 
trict Munsifi, and a decree is passed for more 
than Rs. 5000/- the appeal from that decree 
lies to the District Court and not to the High 
Court.” 


The Allahabad High Court is also of the same 
view. In — ‘Abdul Majid v. Ala Bux’, AIR 
1925 All 37G it has been held that 


“In order to determine the proper appellate 
court what has to be looked at is the value 
of the original suit, i.e., the amount or value 
of the subject matter of the suit. The word 
“Value” must be taken to be the value assign- 
ed by the plaintiff in his plaint and not the 
value as found by the Court unless it appears 
that, either purposely or through gross negli- 
gence, the true value has been altogether mis- 
represented by the Plaintifr.” 

In this case a Full Bench judgment of the 
Calcutta High Court — ’34 Cal 954’ which has 
been relied upon by the learned counsel for 
the appellant in the case before us was discus- 
sed and dissented from. In — ‘Ijjatulla 

v. Chandra Mohan’, 34 Cal 954 it was 
held that if the amount actually due ex- 

ceeds Rs. 5000/- though the value of the suit 
was fixed at a lesser amount — an appeal would 
he to the High Court and not to the District 
Court. But quite a different view has been 

t?- u. n a ^ a ^ er Full Bench case of the same 
High Court — ‘Bidyadhar Bachar v. Manindra 
Rath Das, AIR 1925 Cal 1076 (FB). In this 

case it has been laid down that the forum of 

appeal in cases in which the plaintiff has the 
nght to put in a tentative value of the subject 
matter of the suit is determined with reference 
to the value of the suit and not the amount 
decreed. Somehow or other, the previous iuds- 

r^TT^ has n °t been referred to 

in — ‘AIR 1925 Cal 1076’. 


(5) From the above discussion it becorn 
clear that the weight of authority is in favo 
of holding that for determining the appelh 
forum in account suits wherein the plaintiff h 
the right to value his suit tentatively, the £ 
pellate forum will be determined not bv t 
amount found due to the plaintiff or the defc 
dant, but^by the value which the plaintiff pi 
I ™ th ® subject matter of his suit in the plaii 
We, therefore, hold that the present appeal 
not entertainable by the Court. The appeal %v 
be returned to the plaintiff for presentation 

nav r p£ er >m C / 0Urt ' T 6 defend ant-appellant sh; 

fn this Court 3S C ° StS t0 thC P laintiff - res Ponde 

Appeal dismisse 


AIR 1953 J. AND K. 14 (Vol. 40, C. N. 7) 

KILAM J. 

Mohd. Baba and others, Defendants-AppeR 
lants v. Mt. Mukhti and others, Plaintiffs-Res- 
pondents. 

Revenue Appeal No. 31 of 2009, D/- 24-10552. 

(a) Tenancy Laws — Jammu and Kashmir 
Tenancy Act (2 of 1980, as amended by Act 7 
of 2005), Ss. 15-C and 15-A — Applicability 
and scope of S. 15-A — Section does not apply 
to lands mortgaged with possession. 

Section 15-C of the Jammu and Kashmir 
Act, 2 of 1980 as amended by Act 7 of 2005 
provides that the provisions of S. 15-A, 
Tenancy Act cannot apply to lands mort- 
gaged with possession. Section 15-A deals 
with the definition of a protected tenant 
and also details the reasons on the basis 
of which a tenant can claim the status 
of a protected tenant. Therefore if a 
tenant has been admitted into cultivating 
possession of some land by a mortgagee 
landlord, such a tenant cannot claim the 
status of a protected tenant. (Para 1) 

(b) Tenancy Laws — Jammu and Kashmir 
Tenancy Act (2 of 1980) as amended by Act 7 
of 2005, S. 15-A — Person cultivating land 
and becoming tenant after the commencement 
of the Amendment Act 7 of 2005 — No question 
of his getting rights of protected tenant arises 
— He can at best be a mere tenant at will. 

(Para 1) 

(c) Transfer of Property Act (1882), S. G3-A 
— • Claim for improvements — Party allowing 
decree ex parte — Claim cannot be enter- 
tained in appeal. 

Where the defendants allowed the decree 
to be passed ex parte against them, their 
submission that some improvements have 
been effected by them in the land in dis- 
pute cannot be entertained in appeal. Im- 
provement may or may not be a fact, but 
if the lower Court has not started any in- 
quiry into that matter the defendants need 
thank themselves only and none else. They 
should not have allowed the decree to go 
ex parte against themselves. 

(Note: But somehow or the other, it 
appeared to the High Court that the defen- 
dants may have made some improvements 
in the land. Taking into consideration all 
the factors involved in the case, Rs. 20/- 
were allowed as a compensation.) (Para 2) 
Anno: T. P. Act, S. 63-A N. 1 and la. 

S. L. Padroo, for Appellants; Samsar Chand 
Kaul, for Respondents. 

JUDGMENT: This is a defendant’s first 
appeal in a Revenue matter. The land in dis- 
pute belonged to one Lassi Guru who in his 
turn had mortgaged it to one Arundatti. 
During the period when the mortgage was in 
force, Arundatti admitted the defendants into 
cultivating possession of this land. In the 
meanwhile, an Act by name ‘The Restoration 
of Mortgaged Property Act, 2006* was enacted 
and brought into force, according to which 
povyer was given to the mortgagors to redeem 
their mortgaged land before the period fixed 
by the mortgage deed. Lassi Guru, taking ad- 
vantage of the provisions of The Restoration of 
Mortgaged Property Act brought a suit and 
got a decree for redemption of this land. In 
fact, during the pendency of this suit, Arun- 
datti and Lassi Guru entered into a compro- 
mise whereby a decree for redemption was 
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passed in favour of Lassi Guru. The defen- 
dants Mohd. Baba and others who were in the 
cultivating possession of this land as tenants 
of Arundatti, refused to give possession of the 
land in dispute to the plaintiffs in whose favour 
a decree for redemption was passed. The defen- 
dants resisted the suit on the ground that they 
had acquired the rights of protected tenants 
in the said land. But, in this case, the status 
of a protected tenant could not be claimed by 
the defendants. Reference may in this connec- 
tion be made to S. 15-C of the Jammu and 
Kashmir Tenancy (Amendment) Act in which 
it has been provided that the provisions of 
S. 15-A of the Tenancy Act cannot apply to 
lands mortgaged with possession. Section 15-A 
(deals with the definition of a protected tenant 
iand also details the reasons on the basis of 
which a tenant can claim the status of a pro- 
tected tenant. From this it would follow that 
if a tenant has been admitted into cultivating 
possession of some land by a mortgagee land- 
lord, such a tenant cannot claim the status of 
a protected tenant. So far as the present 
plaintiffs are concerned, the defendants became 
their tenants only last year. No question of 
their getting rights of a protected tenant there- 
fore arises. The defendants are at their best 
mere tenants at will. 


(2) The defendants in this case have allowed 
the decree to be passed ex parte against them. 
Their learned counsel, however, made a sub- 
mission that some improvements have been 
effected by the tenants in the land in dispute. 
This may or may not be a fact, but if the 
lower Court has not started any inquiry into 
this matter, the defendants need thank them- 
selves only and none else. They should not 
have allowed the decree to go ex parte against 
themselves. But somehow or the other it 
appeared to me that the defendants may have 
made some improvements in the land Taking 
into consideration all the factors involved ' in 
the case, I order that Rs. 20/- may be paid 

as compensation to the defendants-appellants. 
This money has been paid to the defendant- 
appellant, Mohd. Baba, in open Court. The 
appeal is rejected, but in view of the peculiar 
circumstances of the case, parties will bear 
their own costs in this Court. 


B/H.G.P. 


Appeal rejected 


/ * * 
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JLA LAL KILAM J. 

Vishwa Nath Plaintiff-Appellant v. Bish 

Dass, Defendant-Respondent. 

Second Appeal No. 42 of 2009, D/- 2-2-195 

Houses and Rents — j af ,d k tja 1IC1 v r?. 

2" 'J£ ‘s> ""p,;™ 1 ™;; 

v ' "todiSa” to 1 ; 

house, itd r o^^ tte > ejectmen t from the 

that condftion whJ^ U - eVe the landl °rd frorr 
T P S ■ ? which is provided bv S lOfi 

expire witMhe^en^n H t£ at the ? otice mus1 

«R ms E.'fi. S 1938 “fl, 

Anno: T. P. Act. S. 106 N. 40 


Inder Dass, for Appellant; Rup Chand 
Nanda, for Respondent. 

CASES CITED* 

(A) (’23) AIR 1923 Lah 659: 79 Ind Cas 957 
.(B) (’38) AIR 1938 Cal 656: ILR (1938) 2 
Cal 261 

(C) (’43) AIR 1943 Bom 306: ILR (1943) 

Bom 553 

JUDGMENT: This appeal arises out of an 
ejectment suit which has been concurrently 
dismissed by the Courts below. The defen- 
dant had taken the house in dispute on rent 
on 11th Jeth 2000 on a monthly rental of Rs. 
15/-. The plaintiff brought the present suit 
with the allegations that he required the house 
for his personal use, and that he had served 
a six months’ notice upon the defendant to 
vacate the house as required by the provisions 
of the Rent Control Order. The defendant 
pleaded that the notice served upon him was 
not in order. The lower Court found in favour 
of the defendant and dismissed the plaintiff’s 
suit. This order was upheld by the Senior Sub- 
ordinate Judge in appeal. The plaintiff has 
now come in second appeal to this Court. 

(2) Notice by the landlord plaintiff has been 
given on 6th Katik 2005, and by this notice 
the defendant-respondent was required to vacate 
the house within six months, i.e., on or before 
6th Baisakh 2006. Both the Courts below are 
concurrent in the finding that six months should 
have ended with the end of. the month of 
tenancy, i.e., on 11th Jeth 2006 and not on 6th 
Baisakh 2006, as has been done in the present 
case. The argument in a nutshell is that though 
“a local law to the contrary” has lengthened 
the period of notice, yet this period of notice 
must expire with the end of the month of 
tenancy as is laid down in S. 106, T. P. Act. 
In support of this proposition, the respondent’s 
learned counsel has referred me to — ‘Chuni 
Lai v. Chuni Lai’, AIR 1923 Lah 659 (A), in 
which it has been held that : 

“Where there is no contract, S. 106 (T. P. Act) 
applies to such cases. Section 106 merely 
lays down in a codified form what in fact 
has always been understood to be the general 
aw on the subject. A condition in the lease 
that the landlord should give one month’s 
notice if he wanted to have the premises 
vacated does not mean that notice could be 
given at any time and that it was not to 
expire with the end of the month of tenancy 
as required by S. 106”. 


a. similar view has been taken in some othe 
judgments also. Such as — ‘Baidyanath Basa 
v- OnkarMul’ AIR 1938 Cal 656 (B), and - 
Utility Articles Manufacturing Co. v. Mot 
lal Bomba y M ills Ltd’, AIR 1943 Bom 306 (C' 
Reference may in this behalf be made to S. 10 
c\ Act ' which runs as follows: 

“In the absence of a contract or local la^ 


or usage to the contrary, a lease of immove- 
able property for agricultural or manufactur- 


ing purposes shall be deemed to be a lease 
from year to year, terminable on the part 
of either lessor or lessee, by six months’ 
notice expiring with the end of a year of 
the tenancy; and a lease of immoveable pro- 
perty for any other purpose shall be deemed 
to be a lease from month to month, termin- 
able, on the part of either lessor or lessee 
by 15 days’ notice expiring with the end of 
a month of the tenancy.” 


According to the rulings which have just now 
been referred to above, it is clear that even if 
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there is a contract between a lessor & a lessee 
that the notice should be of a shorter or a longer 
period than the one provided by S. 106, T. P. 
Act, yet the notice must expire with the end 
of the year or the month of tenancy as the 
case may be. In the case before me, there is 
nothing contrary to S. 106 in the contract of 
lease, but then we have a ‘local law to the 
contrary” which increases the period of notice 
from fifteen days to six months. I mean pro- 
viso to R. 7 of the House Rent Control Order 
which lays down: 

“Provided that the Court shall make an order 
for the recovery of possession if the land- 
lord satisfies the Court that six months’ no- 
tice to quit or notice of such period as may 
be required under the contract of tenancy, 
whichever be longer, has been served on the 
tenant.” 


A.I.R. 1953 J. AND K. 16 (Vol. 40, C. N. 9) 

JANKI NATH WAZIR C. J. 

Bakshi Nonihal, Plaintiff-Appellant v. Mst. 
Ram Lubhai, Defendant Respondent. 

Criminal Revn. No. 55 of 2009, D/C 23-10-2009. 

Criminal P. C. (1898), S. 488 (1) — “Child 
unable to maintain itself.” 

The word “child” in S. 488 (1) means 
the son or the daughter without reference 
to the age. The deciding consideration is 
whether the child is or is not able to 
maintain himself or herself. AIR 1951 Cal 
66, Foil.; AIR 1932 Rang 94; AIR 1950 Mad 
394, Not loll. (Para 5) 

Anno: Cr. P. C., S. 488 N. 10 Pt. 2. 

J. L. Sehgal, for Appellant; D. N. Mahajan, 
for Respondent. 


(3) The question now before us is as to whe- 
ther this proviso to R. 7 of the House Rent 
Control Order relieves a landlord from issuing 
a notice, the period of which shall expire with 
tiie end of the month or year of tenancy, as 
required by S. 106, T. P. Act. We have just 
seen that according to the Lahore and Bombay 
rulings referred to above, despite the fact that 
there is a contract to the contrary with re- 
gard to the period of a notice, yet the notice 
should end with the month or year of the 
tenancy as the case may be. In this case there 
is no provision in the contract of lease length- 
ening or shortening the period of notice, but 
there is “a local law to the contrary” which 
makes it necessary to give a six months’ notice. 
The learned counsel appearing on behalf of 
the appellant argues that the only obligation 
which a landlord is placed under is that he 
should give a six months’ notice according to 
the terms of the House Rent Control Order, 
and that the condition of a notice expiring with 
the end of a month of tenancy as laid down 
by S. 106, T. P. Act, has been abrogated by R. 
7 of the House Rent Control Order I am afraid 
I cannot agree with him. The House Rent Con- 
trol Order does not abrogate S. 106, T. P. Act. 
Io has only made provision for giving some re- 
lief to the tenants such as lengthening the period 
of notice etc. Beyond this it does nothing, and 
for other purposes not dealt with in proviso 
to R 7 it leaves S. 106, T. P. Act, unaffected. 
Therefore if “the local law to the contrary” 
provides six months’ notice in place of 15 days* 
nohce to be given by a landlord to a tenant, 

f° r , the J , att , e ^ s ejectment, it does not relieve 
the landlord from that condition which is nro- 
vided by S. 106, T. P. Act and which is that the 
notice must expire with the end of the month 

° f /n n t an ^ y ‘ /^e result of the present notice 
is that the defendant-respondent was required 
to vacate the house earlier than the law would 
otherwise entitle him to occupy it. This clearly 
makes the notice bad in law 


(4) I, therefore, do not find any force in this 
appeal which is rejected. In view of the fact 
that an important law point is involved in this 

own’ JL? rd - er t ^ at _ the parties sha11 bear th eir 

own costs in this Court. 


B/V.S.B. 


Appeal dismissed. 


CASES CITED* 

(A) (’32) AIR* 1932 Rang 94: 33 Cri LJ 495 

(B) (’50) AIR 1950 Mad 394: 51 Cri LJ 931 

(C) (’51) AIR 1951 Cal 66: 52 Cri LJ 882 

ORDER: This is a revision application 

directed against the order of the Sessions Judge 
dismissing the application of Bk. Nonihal peti- 
tioner against the order of the City Magistrate, 
Jammu dated 16th Chet 2008. 

(2) The facts which gave rise to this appli- 
cation briefly are these. On 4th Sawan 2006 
Mst. Ram Lubhai applied in the Court of City 
Magistrate, Jammu for the grant of mainten- 
ance allowance for herself and for her daughter 
Mst. Shakuntala. The City Magistrate by his 
order dated 9th Jeth 2007 granted Rs. 50/- as 
maintenance allowance to Mst. Ram Lubhai and 
her daughter Mst. Shakuntala, against Bk. 
Nonihal the husband of Mst. Ram Lubhai. He 
came up in revision before the Sessions Judge 
but was unsuccessful. He came up in further 
revision to this Court and on 21st Baisakh 2008 
the parties entered into a compromise by virtue 
of which Bk. Nonihal agreed to pay Rs. 25 to his 
wife, as maintenance allowance. He further sti- 
pulated that he will go on paying Rs. 20 to his 
daughter for a period of six months within 
which he would arrange to get his daughter 
married and will incur all the marriage ex- 
penses himself. On the basis of this compromise 
an order was passed by this Court modifying 
the order passed by the trial Court in terms of 
the statement made by the applicant. On 8th 
Sawan 2008, an application was made by Mst. 
Ram Lubhai and her daughter claiming main- 
tenance allowance from 4th Sawan 2006 to 4th 
Sawan 2008. A notice was issued to Bk. Noni- 
hal and he filed objections to the application 
made for the recovery of the arrears of main- 
tenance allowance. The main objections taken 
by Bk. Nonihal are that he was not liable 
to pay maintenance allowance prior to the order 
passed by the High Court and that he had to 
pay maintenance to his daughter only for six 
months from the date of the High Court order, 
ihese objections were overruled by the execut- 
Court of City Magistrate and he allowed 
lust. Ram Lubhai and her daughter mainten- 
ance allowance from the date the maintenance 
allowance was granted by the City Magistrate 
and subsequently notified by the High Court. 
Against this order Bk. Nonihal went up in revi- 
sion to the Court of Sessions Judge, Jammu 
ut was unsuccessful. He has come up in fur- 
ther revision to this Court. 

_ lear . n ed Counsel for the applicant has 

argued that his client did not get opportunity 
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in the Court of City Magistrate to file all the 
objections against the claim for arrears of main- 
tenance allowance. His main objections are that 
Mst. Shakuntala was more than 18 years old 
and could not come within the meaning of the 
word “child” as mentioned in S. 488, Cl. (1), 
Criminal P. C. He has further argued that the 
City . Magistrate did not give any opportunity 
to his client to show sufficient cause for non- 
payment of the arrears of maintenance allow- 
ance. 

(4) The first question for consideration is 
whether or not the applicant had opportunity 
to raise all the objections he wanted to take 
before the City Magistrate. From the perusal 
of the interlocutory orders it is abundantly 
clear that the case came up before the City 
Magistrate for a number of times The counsel 
for the applicant had not put in any other 
objection except those which he took during 
the first hearings of the case. He had not asked 
for any opportunity for adducing any evidence 
to show that he had sufficient cause for non- 

anr^ e T ° f £? e arrears of maintenance allow- 
ance. The objection now taken by the learned 

counsel that he was not afforded opportunity 

tpnfn t In o b J ectlo ns against the claim of main- 
tenance allowance is without any force. 

(5) The next question for consideration is 
whether Mst. Shakuntala, being over 18 years 

or not' a u y maintenan ce allowance 

n m M-y . attention has been drawn to S 488, 

Mst Shakumpl^ 1 k P; C * and iX is ar e ued that 
vist. bhakuntala being more than 18 years of 

age was competent to maintain herself and 

word ‘‘chifd’- “ m ° w * thin the meaning of "he 
iwT rr£ mid ? s men tioned in the above sec- 
tion. The word “child” mentioned in S 488 m 

is not defined in the Criminal Procedure Code 

Rang 94 (A) Ind^ % ^ Aye ’ AIR 1932 
Reddi’, AIR 1950 Mad 394 ’ Ve “u ata 

that the word ‘‘child” in S Tfifi t * a ® * en held 

a minor child and if u -i 1 ? V sed to mea n 

majority he is not entitled - h ? s attained 
the Legislature ml™* • to maintenance. If 

entitled ^to mainKceTr Ch !J d alone to be 

have been specially? W i )rd i mmor would 

child in S. 488, Crhni?|i p 01 ^ d w j th th ® 

are “child unahk K' • , e w °rds used 

whether that child no matter 

the Courts, in mv min ° r or major. What 
ther the child who Claims’ mw t0 S6e is whe ' 
able of maintaining itsett t 3110 ® ls cap- 

unable to maintain hiiif I L ot - . In case he is 
maintenance r n thie •mself he is entitled to 

a young gfrl aSd u Lwi® + Mst Shakuntala is 
There is nothing on thi t0 maintain herself, 
she has any other inmmf®® 01 ? show lhat 
can maintain herself C the™ °- Which she 
she is fully entitled £ , ■ circumstances 

allowance from herfatw Claim maintenance 
fact that she is more th ® irrespective of the 

support of this view reUanni 8 yea l s of age - In 
a recent ruling of the pm can b | Placed on 

' ■ - icJr v : An i ta . Merlene 
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(7) I see no reason to interfere with the 
order passed by the Sessions Judge, in revision 
and dismiss this application. 

B/V.S.B. Revision dismissed. 


Suit must be 


(6) The nn ; ntam himself or herself. " 

applicant that®® Shakuntafa ?° Unsel for the 

18 years of age is notSJSS 1 ® bein g more than 

allowance is without any t0 maintenance 


A.I.R. 1953 J. AND K. 17 (Vol. 40, C. N. 10) 

KILAM J. 

R Ah Plaintiff-Appellant v. Masjid 

Bolia Kan Through Habib Sheikh, Defendant- 
Respondent. 

22S-l V 952 Ue FirSt Appeal No * 82 of 2008, D/- 

Limitation Act (1908), S. 14 - 
based on same cause of action. 

One of the requisites of S. 14 is that the 
former an<d the latter proceedings must be 
founded upon the same cause of action. In 
this view, the time spent by a person 
claiming as full owner without avail in 
trying to eject the holder of certain land as 
trespasser through the Revenue Court can- 
not under S 14, be excluded in a subse- 
quent suit, filed by the same person in civil 

HR fi 1 " O urt h U & f Ights as a tenant: AIR 
1916 -Oudh 155, Rel. on. (Para 4} 

Anno: Limitation Act, S. 14 N. 17. ' 

Sansai Chand Kaul, for Appellant’ d tm 

Fotedar Vakil, for Respondent ’ N 

CASE CITED: 

(A) (T6) AIR 1916 Oudh 155: 36 Ind Cas 770 

JUDGMENT: This is a revenue first anneal 

8 Sa Magh a ^008 de an°d f ^ CoIlec , tor Srinagar dated 
facte: 2 °° 8, d S out ° f tlle Showing 

early as 1st Magh 1999 the plaintiff ap- 

allegation OU that a h i Ult m a revenue Court with the 
allegation that he was wrongfully dispossessed 

&^ SUlt land of which he was th e full owner 
h ugh shown as a cultivator thereof in the reve- 

nue records. He prayed for the return of pos- 
session under S. 56, Tenancy Act. He succeeded 
«tmg a decree from the Revenue Assistant on 

9 th Sawan 2001. The defendant preferred an an 

belore the then Collector (Pandit Maharai 

£ee o? tT l hB f ° Uect0r set ^‘de the de: 
or|re1 

S"o ( aXm 6 of competent S' f f ° r 
then learned Collector 

3b f n D bar) has based his order for the re^rn of 
the plaint on the following facts whinVi mov, u 
gien in his own words. Say! he • h may be 

asserted 1® Clear + that the Plaintiff-respondent 

ecT thfs bv 2, ifnf a / y rlghts - He has re-affirm- 
statpmpnf an a PPHcation and a clear 

c bly Tu^ted h? a b f ° re me ’ A Proprietor for- 
redress fmm by tres Passer cannot obtain any 

mitteri h^,p / evenae Court. if he had ad- 
milted himself from the very start — i.e., in the 

Courts 7oum p b ,? a me - re tenant, the revenue 

cognisance of the case. But 

of this? terts L respondent says, in view 

sent ? e accepted and the case be 

direction lirnt fc ?vf R f vet l ue Assistant with the 
otaf???? that the plaint be returned to the 

plaintiff-respondent for presentation in a Court 
of competent jurisdiction”. 

The plaintiff-appellant did not feel satisfied wifi-* 
the Collector's order dated 23rd Chet 2m ' an<Th? 
went m revision to the Revenue Commissten^r 
The Revenue Commissioner by his ord“ dS 
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19th Har 2002 rejected his revision. Having fail- 
ed in the revenue Courts, the plaintiff-appellant 
brought the present suit on 30th Sawan 2002. In 
this suit the plaintiff has claimed the status of 
a tenant and not that of a proprietor as in the 
previous suit and has prayed that possession oi 
the suit land be restored to him under S. 56, 
Tenancy Act. The del'endants-respondents re- 
sisted the suit on the ground of limitation. The 
present iearned Collector (Kh. Ghulam Nabi) 
found in favour of the defendant and dismissed 
the plaintiff’s suit. The plaintiff has now come 
up in first appeal to this Court. 

<3» The plaintiff-appellant's learned counsel has 
argued that the trial Court should have given the 
plaintiff the benefit of the provisions of S. 14, 
Limitation Act according to which the time dur- 
ing which the plaintiff had been prosecuting with 
due diligence another civil proceeding whether in 
a Court of first instance or in a Court of appeal 
against the defendant shall be excluded in com- 
puting the period of limitation prescribed for any 
suit. The argument of the appellant’s learned 
counsel is that the plaintiff appellant prosecuted 
in good faith another proceeding in a Court which 
from defect of jurisdiction was unable to enter- 
tain it, and as such the time spent in prosecuting 
the earlier proceeding should be excluded for com- 
puting the period- of limitation. Concretising the 
argument of the learned counsel it comes to this: 
that the former suit of the plaintiff-appellant fail- 
ed because the Revenue Court had no jurisdiction 
to adjudicate upon a suit which was based upon 
and involved the question of ownership and title, 
and as such his failure was due to the fact that 
the former Court was unable to entertain his suit 
because of defect of jurisdiction, and therefore 
the time spent by the plaintiff-appellant in pro- 
secuting the former proceeding should be excluded 
in computing the period of limitation in the present 
suit. But the learned counsel has not taken into 
consideration another requisite of S. 14, Limitation 
Act which is to the effect that the former and 
the latter proceeding must be founded upon the 
same cause of action. It is true that if the cause 
of action is the same, the parties are the same, 
and the other conditions given in S. 14 are ful- 
filled, then in computing the period of limitation 
the time spent in another Court will be excluded 
if that “another Court” was, because of a defect 
of jurisdiction, unable to entertain it. Now let us 
.see if the cause of action in the two proceedings 
is the same. 

(4) It has been found in the former suit by 
,both the Collector and the Revenue Commis- 
sioner that the plaintiff had based his suit upon 
ihis proprietary rights. But the plaintiff in the 
I present suit does not assert his proprietary rights, 
jnor does he base his suit on them, but comes for- 
ward on quite a different basis, i.e. upon his 
rights as a tenant.This would show that the cause 
of action is totally different in the present case 
from the one in the former, and if the cause of 
action is different, S. 14, Limitation Act, can in 
no v/ay be invoked in support of the position 
taken by the plaintiff. Reference may in this con- 
nection be made to — ‘Dondoo Singh v. Sheo Nara- 
in Singh’, AIR 1916 Oudh 155 (A) in which it has 
been held that 

“The time spent by the landlord without avail in 
trying to get the holder of some of his lands 
ejected through the revenue Courts as tenant 
cannot under S. 14, Limitation Act, be excluded 
in a subsequent suit filed by the landlord in 
the civil Court for the purpose of having that 
* &' ejecteu as trespasser.” 

> • ' 


From this it would become abundantly clear that 
the time spent by the appellant in carrying on an 
independent litigation founded on a different 
cause of action cannot be excluded in comput- 
ing the period of limitation in the present suit. 

(5) According to S. 56, Tenancy Act 

“A tenant who has been ejected from his tenancy 
without his consent or otherwise than in exe- 
cution of a decree, may within one year from 
the date of his dispossession or ejectment 
institute a suit for recovery of possession.” 

Now in this case the allegation is that the plain- 
tifDappellant was dispossessed of the suit land 
on 12th Poll 1999. He should have brought the 
present suit within one year from 12th Poh 1999, 
but then the present suit has been brought as 
late as 13th Sawan 2002, that is to say, much 
after one year. We have just found that the plain- 
tiff in view of the fact that the former suit was 
founded on a different cause of action, cannot 
seek or derive any benefit from S. 14, Limitation 
Act. The present suit is, therefore, clearly barred 

by limitation. 

(6) In view of the above, I do not find any 
reason to disagree with the view taken by the 
learned Collector. This appeal is rejected with 

costs. . , ,. , 

C/V.B.B. Appeal dismissed. 


A.I.R. 1953 J. AND K. 18 (Vol. 40, C. N. 11) 

KILAM J. 

Dina Nath, Applicant v. State. 

Criminal Misc. Appln. No. 72 of 2009, D/- 
31st Bhadon 2009. 

Criminal P. C. (1898), S. 491 — “Illegally 
or improperly detained” — (Public Safety — 
(Jammu and Kashmir Defence Rules (1996 S), 
R. 24 (1) and (2) ) — (Constitution of India 
(1950), Art. 226). 

Any order passed by the District Magis- 
trate for the detention of any person, 
beyond his jurisdiction, under R. 24(1) and 
(2), Jammu and Kashmir Defence Rules, is 
ultra vires of the powers delegated to him 
by the Government in Council Order No. 
281-C. of 1942. AIR 1949 Bom 37, Rel. on. 

(Para 4) 

Anno: Criminal P. C., S. 491 N. 7. 

Pandit Lok Nath Sharma, for Applicant; Asst. 
Advocate General, for the State. 

CASES CITED* 

(A) (’49) AIR *1949 Bom 37: 50 Cri LJ 129 

(B) (’47) Cri. Applns. Nos. 660 to 662 of 1947, 
D/- 2-12-1947 (Bom) 

ORDER: This is an application under S. 491, 
Criminal P. C. submitted by one Dina Nath who 
is this time detained in the Central Jail Sri- 
nagar in pursuance of an order of detention 
passed by the District Magistrate Udhampur on 
15th Sawan 2009. 

(2) The main ground on which the learned 
counsel appearing on behalf of the detenu has 
based his prayer is that the order of detention 
is mala fide and without jurisdiction. In his 
application the detenu has stated that his 
detention is the result of some reasons other 
than those mentioned in the order of detention. 
In particular he says that he had already under- 
gone a term of detention pursuant to an order 
of the District Magistrate Udhampur and was 
released therefrom on 13th Sawan 2009. On 15th 
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Sawan 2009 he appeared in a case as an accused 
before the same District Magistrate where the 
detenu put in an application for the stay of 
proceedings on account of some adverse re- 
marks made by the District Magistrate against 
a witness of the detenu who appeared in his 
(detenu’s) defence. The application proceeds 
that no sooner was the application for stay 
submitted than the District Magistrate Udham- 
pur who perhaps did not look with favour on 
the said application, passed the present order 
of detention. 

(3) In order to convince myself as regards 
the truth or otherwise of the allegations made 
in the application, I ordered that concerned 
file in which the detenu figured as an accused 
be sent for. But in view of another argument 
which has been advanced today, I think no 
useful purpose will be served by waiting for 
the file, as the objection taken now goes to 
the very root of the order of detention, suffici- 
ent by itself for quashing the order. The 
argument advanced by the learned counsel for 
the detenu is that the order of detention made 
by the District Magistrate Udhampur is with- 
out jurisdiction as the order of detention has 
to take effect at a place beyond the jurisdiction 
of the District Magistrate, i.e.. Central Jail 
Srinagar. The learned counsel has drawn my 
attention to council order No. 281-C of 1942 
in which it has been laid down that 

“the Government are pleased to direct that the 
powers vested in the Government by sub-rr. 
(1) and (2) of R. 24 of the Jammu and 
Kashmir Defence Rules shall, subject to the 
control of the Government, be exercised by 
all District Magistrates within their respective 
jurisdictions.” 


From this it would become abundantly clea 
that, firstly, the powers delegated to the Distric 
Magistrates by the Government are only unde 
Sub-rr.. (1) and (2) of R. 24 of the Jammu an 
Kashmir Defence Rules, and secondly, tha 
these powers can be exercised by the Distric 
Magistrates only within their respective juri c 
dictions and not beyond them. Now Sub-n 
(1) and (2) of R. 24 deal only with the deter 
tion of a person or internment within a sped 
tied area or externment from one district t 
another or imposing of such other restriction 

TKotrinf ^ hich the Government or th 

c } Magistrates (if such powers are dele 
gated to them) may think fit to pass. 

.j 4 ]. 11 ? this case the detenu was ordered t 

Tammn £ nd u r ? ub ” r - (1) Of R. 24 of th 

tSSSJ aad Kashmir Defence Rules. This th 

snhl * Magistrate Gonid certainly do. Unde 
sub-r. 5 (b) of Rule 24 

nr i oJ?^o? 0V ^ rnment can any genera 
Pocial order provide for the removal c 

nPrcnS eJ:SOn and for the detention of sue 
person in any area in the State.” 

delegated^ P° wer has not bee 

Therefor! District Magistrate Udhampi 

las $? 

fS'powS’lS,' “ ullra vlr '“ 

my^ttenUon 6 ^ .i ea, L ned , counsel has dra. 

AIR 1949 r 01 !? „r, Bashan M gdar v. Emperc 
founH that 1 ? 37 ln Which it has be 

Sholapur passed a^ th n Dist ^ ict Magistrate 

ing a person v der u ? der s - 2 (4) deta: 

District^ ■ “tho X arav .ade Jail in the Poo 

viewof the NnH« r * 1S T, thout jurisdiction, 

01 ttle Notiflcaton No. 671, dated 26^- 


under which the powers have to be exercised by 
the District Magistrates (of Bombay) within 
their jurisdiction.” In this case a reference is 
made to another Bombay case — ‘In re Baboo- 
rao Sripat Deshmukh’, Cri. Applns. Nos. 660 to 
662 of 1947 (B) which was decided on 2-12-47 
by Chagla A g. C. J. and Gajendragadkar J. In 
that case an order of detention was passed by 
the District Magistrate of East Khandesh and 
a copy of the order of detention was sent to 
the Superintendent of Nasik Jail. But it was 
held in that case that such an order was beyond 
the jurisdiction of the District Magistrate and 
that he had no power to detain him (the 
detenu) outside the territorial limits of his 
district. With great respect I quote in full a 
passage from their Lordships’ judgment : 

“In all these three cases the detenus have 
been detained by an order of the District 
Magistrate at the Nasik Jail. Nasik is not 
within the jurisdiction of the District Magis- 
trate, East Khandesh, and therefore, in order- 
ing their detention outside his jurisdiction he 
has exercised a power which was not dele- 
gated to him under the notification of 26th 
April 1947. There is no doubt that the Pro- 
vincial Government can detain a person any- 
where within the Province, but when that 
power is exercised by an authority to whom 
that particular power is delegated, the dele- 
gation is circumscribed by territorial consi- 
derations and the detention can only be 
within his own jurisdiction.” 

(6) Applying these principles to the facts of 
the present case, I find that the order made by 
the District Magistrate Udhampur for the de- 
tention of the detenu at a place beyond his 
jurisdiction makes his order obviously an illegal 
order. The learned Assistant Advocate General 
has frankly conceded that the order of deten- 
tion made by the District Magistrate Udhampur 
is without jurisdiction. Taking all this into 
consideration, I find that the detention of Dina 
Nath s/o Kanshi Ram of Chenani is improper 
and invalid. I order that he be set at liberty 
forthwith unless required in some other case. 
C/M.K.S. Application allowed. 
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KILAM J. 

Parsi Dass and another. Applicants v. State. 
Criminal Revn. No. 62 of 2009, D/- 19-12-52. 

Jammu and Kashmir Defence Rules, Rr. 68 
(4) and 118 — Attempt to export ghee outside 
Jammu and Kashmir, when it was prohibited 
— Accused caught inside State far away from 
5?? der > whi ,te carrying ghee tins in truck — 
Held though there might be intention and 
preparation, there was no attempt — Accused 
,™™? ntltIed to bene fit of doubt — (Penal Code 

511) * AIR 1932 507, Relied. 

AIR 1952 J and K 55 Applied. (Para 5) 

Anno: Penal Code, S. 511 N. 1. 

Bhakshi Ishwar Singh, for Applicants; Assi s- 
' tant Advocate General, for the State. 

CASES CITED: 

(A) (’52) AIR 1952 J & K 55: 1953 Cri LJ 166 

(B) (’32) AIR 1932 Mad 507: 33 Cri LJ 582 

ORDER: Six persons were proceeded against 
under Rr. 68 (4), 118 of the Jammu & Kashmir 
Defence Rules in the Court of the. Addl. District 

Magistrate Kathua, who 'Sfter trial-eon victed 
all the six 
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imprisonment and to a fine of Rs. 100/- each. 
0:i appeal, the learned Sessions Judge Jammu 
acquitted two accused persons, by name, 
Chhaju Ram and Babu Ram, but maintained 
the conviction of the other four accused and 
reduced their sentence of imprisonment to the 
one already undergone. The learned Sessions 
Judge also remitted the sentence of fine in 
regard to Dharam Singh. As regards the 
remaining three accused, the learned Sessions 
Judge maintained their sentence of fine and he 
also maintained the order with regard to 
confiscation and forfeiture of ghee. 

(2) The facts of the case, as found by the 
learned Sessions Judge are, that the accused 
persons with a view to smuggle out of the 
State certain quantity of ghee in contravention 
of the orders prohibiting export of this com- 
modity, carried 64 tins of ghee in a truck No. 
J&K 1303 towards Jammu side and unloaded 
them at a place 8 or 9 miles from Lakhanpur 
towards Jammu side. There the tins were kept 
hidden underneath some bushes growing 
around. The finding further is that at about 
4 o’ clock in the morning of 15th Katik 2008 
an empty military vehicle was seen coming 
from the Basantpur canal road and going 
towards Jammu side. Dewan Jia Lai Deputy 
Superintendent Customs who saw the military 
truck going towards Jammu side, suspected 
that this truck might be used for smuggling- 
out ghee. Dewan Jia Lai, believing that the 
truck might return back with the tins of ghee, 
blocked the road with the idea that the vehicle 
carrying the ghee if at all it comes, would not 
be able to proceed further. In the meanwhile 
information was carried to Dewan Jia Lai that 
a number of tins of ghee that were kept hidden 
underneath the bushes at a distance of 8 or 9 
miles towards Jammu side were being loaded 
on a military truck. After some time at about 
5-30 A. M. he saw that a military truck was 
coming at a very high speed from Jammu side 
which in spite of signal being given, did not 
stop, but proceeded further and only stopped 
when it found its way blocked. The result was 
that the truck was brought back to Lakhanpur 
wherefrom 64 tins of ghee were recovered. A 
complaint was lodged against the accused 
persons with the above result. 

(3) So far as the facts found in the case are 
concerned there can be no dispute. But the 
question is as to whether these facts constitute 
an offence under Rr. 68/118 of the Defence 
Rules. Rule 68 of the Defence Rules lays down 
that ' 

“faking out of the State any goods the export 
of which has been stopped is an offence 
punishable under sub-rule (4) of the same 
rule.” 

Now export of ghee has been stopped under 
the Ghee Control Order of 1999. Under R 118 
of the Jammu and Kashmir Defence Rules* any 
person who attempts to contravene the pro- 
visions of R. 68 or any other defence rule shall 
also be deemed to have contravened that 
provision. Now in this case we find that the 
ghee was not taken out of the State, and as 
such the offence of exporting cannot be said 
to have been committed. It is, however, argued 
that, the action of the accused persons comes 
within the mischief of R. 118 of the Jammu 
and Kashmir Defence Rules which makes an 
attempt at contravention punishable. The 
question then arises as to whether the action 
of the accused persons comes within the pur- 
view of the definition of an attempt. 


A. 1. R. 

In this behalf I might with advantage quote 
from a judgment of mine reported as — 'ML 
Noor Bibi v. State’, AIR 1952 J & K 55 (A)" 
wherein I have held that 
‘Before the commission of an offence, an 
accused has got to go through three preli- 
minary stages: first that of intention to com- 
mit the offence, secondly preparation to com- 
mit and thirdly, attempt to commit it. Mere 
intention to commit an offence is not punish- 
able. Nor is the preparation to commit it. 
It is only when the preparation merges itself 
in attempt that the act becomes punishable 
by law.” 

(4) The learned Assistant Advocate General 
argues that this action of the accused persons 
was clear attempt on their part to commit an 
offence under R. 68. I am afraid I cannot agree 
with him. The accused may have an intention 
to commit an offence of exporting ghee out of 
the State territory, but, as already stated, mere 
intention is not punishable at law. 

(5) Then we have found that the accused i 
persons were apprehended very far away from 
the Ravi Bridge, by crossing over which they 
would have reached the Punjab territory. They 
had not attempted to cross the border or even 
the bridge, & as such their going towards the 
bridge was merely a preparation to cross the 
bridge. Before they had reached the bridge, 
the possibility cannot be excluded that the 
accused might have repented of their intention 
and changed their mind and never attempted 
to carry the ghee across the forbidden line. 
Under these circumstances the accused are 
clearly entitled to benefit of doubt. 

(6) In — ‘Nnra.vanaswami Pillai v. Emperor’, 
AIR 1932 Mad 507 (B) the accused was found 
travelling jn a bus to Tranquebar carrying 165 
tolas of opium which somebody had given tc 
him at Chidambaram with instructions to meet, 
him at a place in French Territory and to give 
it to him. The accused in this case was charged 
under S. 7 read with S. 20, Dangerous Drugs 
Act. In this case it was held by Walsh J. 
that "there was no attempt to commit the 
crime but mere preparation for its committal.” 
The learned Judge in the concluding portion 
of his judgment states that 

"It seems to me that he (accused) must be 
given the henefit of doubt that he might have 
repented of his intention before reaching the 
French Territory.” 

(7) This case is quite on all fours with the 
present case. The accused persons along with 
the ghee were apprehended in the State terri- 
tory and not a step was taken by them towards 
crossing the border. The case would have been 
however, different if they were apprehended 
while crossing the border. 

(8) I, therefore, have no hesitation in ex- 
tending the benefit of doubt to the accused 
persons. I accept this Revision application 
and order that the accused persons be acquit- 
ted. Fine if paid, must be refunded. The order 
of forfeiture of ghee is also set aside. 

B/R.G.D. Revision allowed. 


A.I.R. 1953 J. AND K. 20 (Vol. 40, C. N. 13) 

JIA LAL KILAM J. 

Ghulam Mohd. and others, Plaintiffs-Appel- 
lants v. Mohamdoo, Non-Applicant-Respondent. 

Second Appeal No. 33 of 2009, D/* 22-2-1953. 


1963 

Malicious prosecution — Essentials — Effect 
of dismissal of Criminal case. 

There is no presumption with respect to 
criminal proceedings that they were 
wrongly taken, if the proceedings fail in 
a Court of law. It is therefore, necessary 
for the plaintiff in a suit for malicious pro- 
secution to prove not only that he has been 
declared innocent, but that he must also 
show that there was no probable or reason- 
able cause for the complainant to have 
started proceedings in the case. (Para 3) 

„ Is £ wa J Singh, for Appellants; Rupchand 

fiManda, for Respondent. 

JUDGMENT: This is a plaintiff’s second 
appeal directed against an order of the Sub- 
Judge Udhampur dated 29th Har 2009 The 
.plaintiff had brought a suit for a sum of Rs. 
100/- as damages for malicious prosecution 
The trial Court of Munsiff Rassi granted a 
decree of Rs. 100/- in favour of the plaintiff. 
Against this order the defendant went in ap- 
peal to the Sub-Judge Udhampur who by his 
order referred to above upset the judgment of 
the tnai Court and dismissed the plaintiff’s suit. 

appeUate Court has found that the 
4 ln .. the criminal case out of which the 
*“/ m all cious prosecution has arisen “was 

nncofo • actory J n regard t0 the question of 
■possession over the land” which is the bone of 

case e bot°h n af thiS , btigation - Th e defendant’s 
and in tt» complainant in the criminal Court 

was in hit ™ C ° urt „ has been that the land 
' vas m his possession from a very long time 

and when on the relevant date he visited the 

abused e him Und accu ? ed already there, who 
•abused him and assaulted him The learnpH 

appellate Judge also found that the Munsiff had 

allowed himself to be guided by the findings of 

charge was made a^a ntt hTm 

and (treasonable 

ini the i . proceedin gs iere started^againtt him 

sS-I™ r4 

appellate Court that°tVil be ? n< ? ln f ° f th e lower 
elusions with regard tn tht ™ 1 Court ’ s coa - 

St^fsuT -S&ft.TSS 1 t°h v a e t r lL e 

agree with the todiS^r^^t bv^vf^f 1 

2££& a^TUS ™ ^5 

been proved by the nliitbff 6 - 00 ^- AU that has 

he was acquitted of the cha^J h Case j - s that 
Court. He has not kH? by a criminal 

present case that Ve defend an? ® h ° w in the 
sonable cause for bad no rea " 

against him. rin gmg the complaint 

there £ n^prl® umpUonVnh consideration that 

Proceedings that ttiev weri^ resp ? ct to criminal 

proceedings fail in a ^?rJ 7ro # n f ly taken if th e 
he for a number of causes thL LaW ' Jt might 

might not have been able to a complainant 

lf . every complainlnt whnl P ^° Ve ^ case > b ^t 
missed were tn ^ whose complaint is dis- 

action for malicious prosecutfnrf®^ 118 * with an 

a great deal of hardshfn for Jt WOuld mean 

to prove their comnlaim it those who fail 

'-umpiamt. It i S , therefore. 
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necessary for the plaintiff in a suit for malicious 
prosecution to prove not only that he has been 
declared innocent, but that he must also show 
that there was no probable or reasonable cause 
for the complainant to have started proceed- 
ings in this case. I therefore, do not find myself 
in disagreement with the view taken by the 
lower appellate Court. This appeal is rejected. 
Taking into consideration the peculiar circum* 
stances of the case, parties shall bear their 
own costs in this Court. 


B/D.R.R. 


Appeal dismissed. 


A.I.R. 1953 J. AND K. 21 (Vol. 40, C. N. 14) 
WAZIR C. J. AND KILAM J. 
Illamdin, Appellant v. State. 

18/2/1953 1 FirSt AppSal No ' 5 of 2009, D/. 

unde? al COde (1860) > Ss< 363 and 376 — Offenct 

. Charges under Ss. 363 and 376 — Ses- 
sions Judge finding that girl was not an 
unwilhng agent in going away with accused 
Also that sexual intercourse was not 
against her will — Age of girl found more 
than 14 years but less than 16 years when 
rape was committed — Offence held did not 
come under S. 376 — Offence under S. 366, 
however, held proved. (Paras XI and 12) 

Anno: Penal Code, S. 363 N. X; S. 376 N. 1. 

Asst. Advocate General, for the State. 

h JF LAI ^ I ^ am Din, accused appellant, has 

bv ?h?° 1 i 1V1Cte n U c der Ss - 363 and 376 > R - p - C. 

o y o^ e R learI J? d Sassl ons Judge Jammu. Under 
thil . • he has been sentenced to undergo 

S e ng ° r0US , impris onment and undlr 

Both the year8 rig ? rous imprisonment. 

concurrently ^ 3Ve been ordered to run 

thi? ) h Th if-/ harge agains t lUam Din has been 
and 4 ped 3 minor girl by name At ri 

denied^ charge 56 ° n her ' The aCCUSed has 
(3) The case of the prosecution is that M<?t 
fsth TeVi 007 PP T e , d - by , “S® Iccusld^n 

lain Jeth 2007. It is further alleged that he 
kept Atri with himself for two nights when 
Atri, taking advantage of the fact that th** 
accused had fallen fast asleep, gave him slip 

mi Je n th a 2 V nn y 7- F i( L . * was" 1 ™ged on 

DrRndh i, Mst ; , Atri was examined by 

Ur. Bodh Raj who stated that in his oninion 

rane W h^ b h 6tWeen 1( H? ^ars of age anT that 

week befor be t? committed on her some time a 
Dr Twt p - sh l Was exa mmed by him. Besides 

following wUnesses Pr0SeCUtl0n haS produced the 
Amarchan'd Atrb Puro ’ Somraj, Jalalud-Din and 

. ^ At . ri describes as to how she had gone 

2007 T 11 ° n the evenin g °f 15th Jeth 

" , 7 ’ ra w r 5® she was accosted by the accused 

nn . aw ay. She also states that later 

on he committed rape on her. 

Pu jn P. W. 3 who is the owner of the 
water mill states that Atri came to his mill 
one day in the month of Jeth 2007 along with 
the Reused The mill was at that time closed 
and Atri left some grain there to be ground 

weS away hereaft6r b ° th the aCCUSed and Atri 
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(7) Somraj states that both Atri and Illam 
Din came to his shop one day in the month of 
Jeth and purchased some cigarettes and matches 

from him. 

(8) Jalal-ud-Din simply states that the 
mother of Atri had told him that her daughter 
was lost somewhere. According to this witness 
Atri’s mother had suggested to him that she 
was taken by Illamdin. 

(9) Amar Chand states that in the month 
of Jeth 2007 the accused and Mst. Atri came 
near his shop and busied themselves in pre- 
paring fire for cooking their meals, on the 
vacant site lying before his shop. Atri ap- 
proached the shopkeeper Amar Chand for some 
Gur and while she was in the act of purchasing 
Gur from him, she told him that she was 
decoyed by the accused and further requested 
him to conceal her in his shop. The shopkeeper 
told her to wait and he himself went to call 
the Chowkidar who, however, was not to te 
found in the village. When he came back, he 
found both the accused and Atri gone. 

(10) From the evidence — a synopsis of which 
has been recorded above — it becomes abun- 
dantly clear that the accused and Atri were 
together for a number of days and were seen 
going from one place to another. This also 
is proved by the statements of both Atri and 
the doctor that sexual intercourse was com- 
mitted by the accused with Atri just a week 
before her medical examination had been con- 
ducted by the doctor. 

(11) The learned Sessions Judge, has after 
discussing the evidence come to the conclusion 
that Atri was not an unwilling agent in having 
gone with the accused. He is also of the opinion 
which he formed after considering the evidence 
and the various circumstances of the case that 
even sexual intercourse was not had with Atri 
against her will. Such being the finding of the 
trial Court which has not been challenged by 
the learned Asst. Advocate General, the ques- 
tion of settling the age of the girl in definite 
terms became really very imperative. We were 
not at all satisfied with the statement of the 
doctor who had given quite a vague sort of 
statement when he had stated that the age of 
the girl was probably between 10-13 years. We 
therefore thought it proper to get this girl 
(Atri) examined by an X-Ray expert. She was 
examined by Dr. Ranjit Singh who is of the 
opinion that the age of the girl on the day 
when he conducted her examination was be- 
tween 16£ and \1\. The X-Ray examination 
of the girl had taken place on 30th Assuj 2009 
and the offence is said to have been committed 
on 15th Jeth 2007. If we take the average of 
the two age limits given by the Radiologist 
we might take the age of the girl as 17 on the 
day she was examined by him. Judging from 
all this, the age of the girl would be a trifle 
less than 15 years on the day when she is 
alleged to have been kidnapped. Even if we 
take her age at the lowest limit given by the 
Radiologist, i.e. 16i years on the date of her 
examination, even then she would be more than 
14 years on the day when rape is alleged to have 
been committed on her. Taking into considera- 
tion the finding of the learned Sessions Judge 
with which we are in agreement, we find that 
the offence of rape cannot be brought home to 
the accused. It is only in such cases where 
the age limit is less than 14 years that sexual 
intercourse will be rape even though it was 
with the consent of the girl. But if sexual 


Chand (Kalim Jj 

intercourse takes place with a willing girl who 
is of more than 14 years of age, such sexual 
intercourse cannot come within the definition of 
rape. If, however, the girl is an unwilling 
agent, sexual intercourse will become rape irres- 
pective of the age of the girl. The accused is 
therefore acquitted of the charge under S. 376 
and the sentence passed on him under this 
section is set aside. 

(12) But that the girl Atri was less than 16 
years on the date of the alleged offence is amply 
proved. As such we are of the opinion that the 
offence of kidnapping under S. 363, R. P. C. is 
proved against the accused. We therefore main- 
tain his conviction and sentence of three years 
under S. 363, R. P. C. 

(13) The result is that the conviction and 
sentence of the accused under S. 376, R. P. C. 
are set aside, while his conviction and sentence 
of three years’ rigorous imprisonment under 
S. 363, R. P. C. are maintained. 

(14) The appeal is accepted to the extent 
indicated above. 

C/H.G.P. Order accordingly. 


A.I.R. 1953 J. AND K. 22 (Vol. 40, C. N. 15) 

KILAM J. 

Devia Ram and another. Applicants v. L. 
Ram Chand, Non-Applicant. 

Appln. No. 105 of 2009, D/- 25/2/53. 

Penal Code (1860), S. 420 — Intention — 
Proof of — Breach of Contract. 

Where a complaint of an offence of 
cheating is made on the ground that the 
accused has entered into a contract with 
the complainant to work for the latter 
and that he had not commenced work in 
spite of complainant making two payments 
as agreed, the complainant has to establish 
a preconceived intention on the part of 
the accused of not carrying out the terms 
of the agreement. Such an intention can- 
not be presumed from the mere receipt of 
money and not working subsequently ac- 
cording to the terms of the agreement. 
Mere receipt of money would not be cheat- 
ing unless it is shown that it was received 
with the preconceived intention of denying 
it later on. If the intention is changed 
subsequently it would not be cheating. 159 
Ind Cas 167 (1) (Pat) and AIR 1923 Lah 
621, Rel. on. (Para 3) 

The whole transaction may amount to a 
breach of contract, might involve a breach 
of faith, a betrayal of confidence, and might 
arouse moral indignation. But that would 
not convert it into a criminal offence. AIR 
1938 Mad 129, Rel. on. (Para 6) 

Anno: I. P. C., S. 420 N. 4, 11. 

Suraj Prakash, for Applicants; H. R. Janak 
Lai Gehgal, for Non-Applicant. 

CASES CITED: 

(A) (’35) 159 Ind Cas 167(1) (Pat) 

(B) (’23) AIR 1923 Lah 621: 25 Cri LJ 1311 

(C) (’38) AIR 1938 Mad 129: 39 Cri LJ 261 

ORDER : This is an application under S. 
561 -A, Criminal P. C. with the prayer that the 
criminal proceedings pending against the ac- 
cused applicants in the Court of Sub-Judge 
Magistrate first class Jammu be quashed. The 
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following facts have given rise to this appli- 
cation : 

The accused applicants, Ths. Devia Ram and 
Beli Ram are alleged to have entered into an 
agreement with the complainant, L. Ram 
Chand, stipulating that they would engage 100 
well-trained sawyers for sawing logs in Mar- 
mat jungle. It was further stipulated that by 
15th Chet 2008 the work will be commenced 
which was to be completed by Maghar 2009. 
At the time of executing the agreement, the 
complainant advanced to the accused appli- 
cants a sum of Rs. 1000/-. According to the 
agreement, Rs. 2000/- more were to be paid 
to the accused-applicants in the month of 
Pbagan 2008. The second instalment of Rs 
2000/- which was stipulated to be paid in the 
month of Phagan 2008 was however paid on 
26th Chet 2008. It is alleged by the complain- 
ant that in spite of the fact that an advance 
of Rs. 3000/- was made to the accused appli- 

commence work as 
well stipulated by them. The complainant fur- 
ther affirms that the accused had fraudulent 
intentions from the very beginning pursuant to 

TuJu t ? ie 3 r made false representations and 
thereby induced the complainant to part with 
a sum of Rs. 3000/-. It is further alleged by 
the complainant that in case h e had known 
about the fraudulent intentions of the accused, 
he would not have parted with the money. On 
these facts a complaint was submitted on 3rd 

mth, On h. 20 ° 9 ^ Bef ° re seeding further, it 
b ®. conducive to the right understanding 
dispute to give below a brief analysis 

based 6 f3CtS ° n which the P re sent complaint is 


sh < a) to . the agreement would 

show that it has been signed only by Beli Ram 

ccused applicant. Devia another accused ap- 
plicant has not affixed his signature to this 
agreement Beli Ram who styles himself as the 
Karta of the joint family of which Devia is also 

Would become evident hv ^ el1 F am alone ’ as 

receint a reference to the 

signed by BeU IT whi T c T h to ° has been 

could be fasten^ h £ w • crlmin al liability 
false representation *? evia at least. If any 

fraudulent inducement mad t ?, r if an v 

was by Beli Ram r> bas z been held out, it 
tion can Devia ™e invnhm/^ 011 of ima S ina -* 

which ostensibly he haH 1 ^? m an affair with 

j ae nad no concern. 


would show that Be^Ram t0 n* 1 ®- agreement 
unknown figures to t/! or , Devla were not 
No. (6) of the agreement com Pl a mant. Clause 

Ram and Devia 8 were L/w ld s 5 0w that Beli 
plainant even before - for com - 

f ent has . stipulated that ^ l n this a ^ ree - 
from nrpuinno ~ — a a ._ whatever amount 


from previous accounts will h Wh / tever amount 

him to the complainant "hZ be - 11 found du e from 
that and that sSm wRl t J 1 ] 1 ge t credit for 
amount found due to the ann‘l ducted from the 

Present agreement. e a ^Phcants under the 


thi C applicant a s ga ^ er f “ rdblg to the agreement 
the month of t0 be pai d Rs. 2000/ in 
admittedly thic^f. 311 , 2 ,°08. As agains/ th;? 


admittedly this '“g* TT h As gainst" t'his 

R^m on 26th Chet 2 oo 8 Thi been Paid to Beli 



(d) According to the agreement, the work 
was to be started from 15th Chet 2008. The 
second instalment of Rs. 2000 was advanced to 
Beli Ram accused applicant on 26th Chet 2008 
that is to say a month after it was due to be 
paid and 11 days after the work was to com- 
mence. The inference is obvious that in case 
the accused persons had not started work on 
15th Chet 2008, there was no reason as to why 
an advance of Rs. 2000/- should have been 

made by the complainant to Beli Ram on 26th 
Chet 2008. 

(e) A reference to the complaint would show 
that it has been drafted and presented in 
Court on 3rd Bhadon 2009. In case the accused 
persons had not at all worked even after get- 
ting a huge sum of Rs. 3000/-, there is no rea- 
son as to why the complainant should have 
remained silent for nearly six months. Accord- 

the a &reement the third instalment of 

Rs. 7000/- was to be paid much earlier than 
the date on which the complaint was lodged, 
i.e., 3rd Bhadon 2009. This amount was to be 
paid in the month of Jeth 2009. The least that 
one would have expected of the complainant 
was that he would have served the accused 
persons with a notice explaining the reasons 
for withholding the third instalment. 

(2) The above analysis of the facts of the 
case would make it clear that the whole affair 
is a case of breach of contract, nure and sim- 
pl e Breaches seem to have been made both 
by the complainant and the accused. 

(3) The learned counsel appearing for the 
complainant (Non-applicant) has argued that 
since the accused persons had received money 
from the complainant with no intention to 
carry out the terms of the agreement, it was 

of ., 1 cheating. But the learned | 
counsel has forgotten that a preconceived in-! 
tention of not carrying out the terms of an' 
agreement has to b e established and not to be 
presumed from the mere receipt 0 f money and 
not working subsequently according to the 

° f ag £ eei J! ent - Me re receipt of money 
would not b e cheating unless it is shown that 
it was received with the preconceived inten- 

on ° f denying it later on. If the intention 
L 3 )W ge T d subsequently it would not be 
5 0 ea in f * n — - Sheosagar Pandey v. Emperor’, 

hlld that? 33 (1) (Pa ) (A) U has been 

“Mere breach of a contract cannot give rise 
to a criminal prosecution. The distinction 
be ween a case of mere breach of contract 
and one of cheating depends upon the in- 
tention of the accused at the time of the 
alleged inducement which may be judged 
by his subsequent act but of which the sub- 
sequent act is not the sole criterion. Where 
there is no clear and conclusive evidence of 
the criminal intention of the accused at the 
time the offence is said to have been com- 
muted and where the party said to be ag- 
gnevea has an alternative remedy in the 
civil court, the matter should not be allowed 
b ? fought in the criminal courts/’ 

T ‘Ram Saran v. Crown’ AIR 1923 

/ an W a petitioner was convicted of cheat- 
ing on_ the ground that in spite of receiving 
irom his debtor, the complainant, cash and cat- 
tle in payment of what he owed him he gave him 

notice later on for payment of the debt origi- 
nally due and denied what he had already 
received. On these facts it was held that 
there was nothing to show that the peti- 
tioner received payment with the pre- 
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conceived intention of denying it later on. 
If he subsequently denied it, he cannot be 
said to have^ cheated the debtor though this 
conduct of him was highly reprehensible.” 

(5) Nor is there any explanation forthcom- 
ing as to why the second instalment was not 
advanced to the applicants in the month of 
Phagan 2008 as was stipulated. Again the 
significance of the fact can never be minimized 
that if the accused persons had not started 
work on 15th Chet 2008, why was an advance 
made to them on 26th Chet? Then again if 
after having taken this amount of Rs. 3000/- 
no work was done by them, why was not a 
notice given to them? Why did the non-appli- 
cant wait for six ‘long months before the pre- 
sent complaint was brought? All these are 
very pertinent questions that cannot be lost 
sight of. It would also show that even com- 
plainants did not believe that the accused per- 
sons were guilty of cheating. I am, therefore, 
definitely of the opinion that the whole affair 
is a clear breach of contract. A breach of con- 
tract might involve a breach of faith, a be- 
trayal of confidence, and might arouse moral 
indignation. But that would not convert it into 
a criminal offence. In — ‘Chidambaram Chet- 
tiar v. Shanmugham’, AIR 1933 Mad 129 (C) 
it has been held that : 

"The High Court has inherent jurisdiction 
under S. 561-A, Cr. P. C. to pass any order 
necessary to prevent abuse of the process of 
any Court. In the world of business, things 
are often done which are betrayals of con- 
fidence and deceptions which arouse moral 
indignation, but are nevertheless civil 
wrongs which can be righted by Civil Courts 
and are not crimes which can be punished 
by a Criminal Court. Not every immoral act 
is criminal and it is an abuse of the process 
of a Court to attempt to create a new crime 
in order to compel men to conform to a high 
standard of probity in business dealings or to 
force them to execute their promises. And 
therefore the High Court, to prevent speci- 
ous and spiteful criminal prosecutions for 
actions which, though strictly dishonourable 
yet do not amount to crimes, has jurisdiction 
to interfere.” 

(6) I am in respectful agreement with the 
-enunciation of law made in these rulings. 

(7) In the result this application has to be 
accepted, since the facts of the case do not 
disclose a criminal offence. Devia was a signa- 
tory neither to the agreement nor to any re- 
ceipts. But even then he has been arraigned 
as an accused, which is a flagrant case of 
abuse of the process of court. 

(8) I, therefore, order that the criminal pro- 
ceedings pending in the Court of the Sub- 
Judge Magistrate First Class, Jammu against 
Ths: Devia Ram and Beli Ram be quashed. 
The order of the Sessions Judge, Jammu dated 
15th Magh 2009 rejecting the revision applica- 
tion of the applicants is set aside. Bail bonds 
if any of the accused persons Devia and Beli 
Ram are discharged and they be set free. 

B/D.R.R. Application allowed. 


A.I.R. 1953 J. AND K. 24 (Vol. 40, C. N. 16) 

JANKI NATH WAZIR C. J. 

Mohamad Yusuf and others, Plaintiffs-Appel- 
lants v. Jamal Baba and others, Defendants- 
Respondents. 

Civil Revn. No. 28 of 2009, D/- 23-10-1952. 


Court-Fees Act (1870), S. 13 — Remand 
under inherent powers — Refund of Court fees 
— (Civil P. C. (1908) O. 41, R. 23 and S. 151). 

Where the lower appellate court finds 
that the suit was decided on insufficient 
material and therefore under its inherent 
powers remands the case for fresh trial the 
appellate Court should order the refund of 
the Court fees to .the plaintiff-appellant. 
AIR 1939 Lah 257, Rel. on. (Para 2) 

Anno: Court fees Act, S. 13 N. 3; Civil P. C., 
S. 151 N. 4; O. 41 R. 23 N. 33. 

J. L. Chowdhari, for Appellants; J. N. Bhan 
and Asst. Advocate General, for Respondents. 
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ORDER: Mohd. Yusuf and others brought a 
suit for possession of certain immovable pro- 
perty against Jamal Baba and others. The suit 
was dismissed by the trial Court of Senior 
Subordinate Judge, Srinagar. On appeal the 
District Judge found that the trial Court had 
decided the case on insufficient material. There- 
fore the decree passed by the trial Court dis- 
missing the suit was set aside and the case 
was remanded to the trial Court with the direc- 
tion that it shall frame fresh issues and allow 
the parties to adduce fresh evidence in regard 
to the issues raised and dispose of the case 
according to law. No directions were given by 
the lower appellate Court in regard to the 
refund of Court-fees. The plaintiffs made an 
application before the lower appellate Court 
under S. 151, Civil P. C., read with S. 13, Court- 
Fees Act, for the refund of the Court fees. 
That application was dismissed on flimsy 
grounds. 

(2) The plaintiffs have come up in revision 
to this Court and it is argued that as the suit 
was remanded to the trial Court for fresh trial 
the court-fees should have been refunded. 
Strictly speaking, this remand order does not 
come within the purview of O. 41, R. 23, Civil 
P. C. It is a remand order made by the lower 
appellate Court under its inherent powers. I 
have gone through the order passed by the 
District Judge and I find that the District Judge 
has come to the conclusion that the suit was 
decided on insufficient material before the trial 
Court. It has been held in — ‘Firm Hari Ram 
& Sons v. H. O. Hay’, AIR 1939 Lah 257 (A). 

“Where there has been no real trial of the 
main issues involved in the case in both the 
Courts below, the appellant is entitled to 
refund of Court-fee paid by him in the lower 
appellate Court in memorandum of appeal.” 

as held by the District Judge, 
issue No. 1 was not properly decided by the 
trial Court and the case was remanded to it 
for fresh trial. In my opinion the District Judge 
should have ordered the refund of the court- 
fees to the plaintiff appellant. 

(3) I, therefore, allow this application, set 
aside the order passed by the District Judge 
disallowing the prayer for the refund of Court- 
fees and direct that necessary certificate for 
the refund of court-fees should be issued in 
favour of the applicant. 

C/H.G.P. Application allowed. 
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JANKI NATH WAZIR C. J. 

AND SHAHMIRI J. 

Magher Singh and others, Appellants v. Prin- 
cipal Secretary, Jammu and Kashmir Govt, 
Respondent. 

First Appeal No. 29 of 2008 and First Appeal 
No. 4 of 2009, D/- 25-3-1953. 

, A 11 ?? 111 , and Kashmir Big Landed Estates 
< Abolition) Act (2007), Preamble, Ss. 4 (4) 5 

(5), 20, 26 and 35 — Act is not ultra vires the 
legislative powers of the Yuvraj — Jammu and 
Kashmir Constitution Act (1996), Ss. 4, 5, 72 — 
b. 5 is not abrogated by Proclamation of Yuvrai 
— Constitution of India, Arts 370, 385 254 
and Part III - Applicabmty toJammu and 
Kashmir — Repugnancy with Jammu and 
Kashmir Land Acquisition Act (10 of 1990), 

Jammu and Kashmir Big Landed Estates 

(Abolition) Act (2007) is® not ultra ‘fres 

of the powers of Shree Yuvraj nor is it 
open to review by the Courts. (Para 28) 

KaS?,^ Maharaja of Jammu and 
Kashmir s legislative, executive and judicial 
powers in relation to the State were not 

assigned^n nT ?? bere ° utside the matters 

his rights He could entrust all 

of S tvJf t. and author ity under Ss. 4 and 5 

Act t 1996 J t^v “ d Ka A mir Constitution 
Act lyyb to any person whom he liked even 

extent of effacing himself altogethe? 
as the British Parliament can do and hi<? 
proclamation dated 7th Har 2006 published 
in Extraordinary Gazette dated 20 6-1940 
entrusting these powers to Yuvraj was per- 
fectly valid and constitutional (Para 3) 

the Instrument^ S a bseqi f ent execution of 

to < 3&? to V 0 sta C t“rt ln, j on ‘""m* 

Kashmir indicated ) * * f ^Epara^ 

scribed ^by^the runenn P ° We ^i are circ um- 

has created ft can eve 3U - h ° r \ ty which 

powers of the samp n Q +?, Xercise ^ ^^slative 
authority itself anri 0 a a ^ u ± e -u as su P e rior 

delegate or agem S' be t, rea t ed its 

be contended that the Ym?F 1 ^ nt ] y ’ it cannot 
and plenary DOwerfnf l ^ J V to whom ful1 

given by aso vereiLa , t £ Sl -? tl0n ^ ad been 
do anything it p wA Uth ° rlty whlch could 
delegate of that Was an a ^ent or 

that there are any S' authority and 

PJtent to « fully com- 

issr and k “ s »>' c.“«uU o, s 

Stated* aPPly to the 

eSKlS hud^fco 1 *.?^ ££ 

clared by the coul d be de- 

with the State Go^! Slden *\ in c° n sultation 
■§late of JaS^PSd&Smf 0 appIy to the 

specified h, d tL?AiL as ^ated to 


specified in t r as re lated to 
cession. ln the Instrument of Ac- 

1953 J.-& k ./4 & 5 (Para 5) 


The Article has not been specifically 
excluded from the Second Schedule to the 
Constitution (Application to J. & K.) Order, 
195U only through an oversight or maaver- 

Z C u' c t Para 5 > 

The State Constitution Act is clearly 

savad under clause 8 of the Instrument of 

and it remains materially un- 

£ ed b y A ^t. 370 of the Indian Consti- 
tuuon. (Para 5) 

iQ4Q h hA?h dS v n th ? Proclamation of 26-11- 

i 49 „ by . \he Yuvraj that “the provisions of 
the date e/T Constlt ution shall, as from 

tne date of its commencement, supersede 
and abrogate all other constitutional" provi- 
sions inconsistent therewith which are at 
Present in force in this State” can onfy be 
interpreted to mean such provisions of the 

State and 0 nnfthn 6 reaUy - a PP Iicabl e to the 
stUnt, •nn d ,„n? t to th e Provisions of the Con- 

aDnhVrt t * rG • n0t and could not be 
*2 $ tate in accordance with the 
letter and spirit of Art. 370. The Yuvrai 

III Ul of Thp' rn 11 A C V Consistent with Part 
i Constitution relating to Funds- 

tai n Rill^ S H tS ' The Chapter on Fundamen- 

tax flights does not apply to thp n -F 

Jammu and Kashmir and no Act made by 

ground T aj f Ca + n b ? questioned on this 

Yuvrel'n ^ •? C A no le gislation made by the 
Yuvraj outside the matters within the mm 

petence of Parliament can form the sub* 
Isn^Art nf R V r W Jn a Court of law just 

EZ British Parliament could be 

declared ultra vires by any Court 

Indian Constitution, by virtue of thp 
Proclamation of 26-11-1949. * tb 

R J h T e Provisions contained in the J & K 

relate a ?o ?hn StateS • (AboUtion) Act do not 

the State S f acquisltl ? n of property for 

They ordain extinguLhment Sffi r P igh?s° of 

■ S 4 e a f n th 0l A } n the manner set forth in 

in conflict with^^l 16 ! 0 k’ T^d a f e not 
sition Act 5 ' & K ' Land Acqui- 

(Para 

tion cannot be invoked for tht uonstltu “ 

precedent fnr li? x- r * ltle condition 
Art 254 is thet tb f E ffe ? tlve application of 

Son of law hf the e h ° Uld reIate to a Pmvil 
pect to wh A concurrent list with res- 

make lawT for theS?A ent T h « Power to 

of such power and fn the eh the ab f ence 
application of U st III A th^c ° f *5® 
Schedule to the State th f A? Seventh 
pro vising ^ i e ^ tat ? 5 the question of any 

latoe he,-n l law made by the State Legis- 

a law made ^v^r* t0 Provisions of 
mentis A* by Parliament which parlia- 
State A +” ot competent to enact for the 
MihhTj Vjr existing law does not arise 

tinni am & K \ Blg Landed Estates (Aboli- 
tion) Act cannot be held ultra vires of the 

powers of Yuvraj on this ground. (Para 6? 
TaA bere 1S j uothmg whatsoever in the 

^9 qfiwh i A nd i • ?, asl ?r lir 1 Constitution Act 

4.1. -p ■, 1C ^ iirnits the legislative power of 
the Ruler or the Yuvrai within thZ 
duary sovereignty of the State Th^f resi “ 
and Kashmir Co^stitutio^Act!' ^ d ™ 


• • 
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lay down any Fundamental Rights which 
could not be abridged or taken away by the 
sovereign Legislature, i.e., the Ruler or the 
Yuvraj and his powers of Legislation are as 
wide and as plenary as those of the British 
Parliament and they cannot form the sub- 
ject-matter of judicial review, nor can they 
be impugned on any such ground as non- 
payment of compensation. (Para 7) 

Since the Yuvraj was not the delegate of 
His Highness and had as full and as ple- 
nary powers as His Highness himself and, 
therefore, he could make any law in the 
State, he could also delegate his powers of 
legislation to any person or body whom he 
thought fit to do so. (Para 8) 

Even then the delegations made in most 
of the provisions of the Big Landed Estates 
(Abolition) Act, (Ss. 4(4), 5(5), 20 and 35) 
relate to matters of detail permissible even 
under the Supreme Court ruling AIR 1951 
SC 332 and do not part with essential legis- 
lative functions, namely, legislative policy 
& its formulation as a rule of conduct. Such 
delegation is perfectly valid. (Para 8) 

But these restrictions which are implicit 
in the Constitution of India do not apply 
to the Ruler of the Jammu and Kashmir 
State who enjoyed full residuary sove- 
reignty. (Para 8) 

Section 26 of the Act, however, stands 
on a slightly different footing. Here the 
question of award of compensation has 
been left to be settled by the Constituent 
Assembly which could not be regarded as 
a subordinate authority. There was nothing 
wrong in leaving the decision of the ques- 
tion of payment of compensation to the 
expropriated landlords to a body which 
was to be convened for the purpose of 
drawing up the Constitution of the State. 

(Para 8). 

B. N. Nehru, for Appellants; Jaswant Singh 
Acting Advocate General, for Respondent. 
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SHAHMIRI J. : This judgment shall dispose of 
two appeals — Civil First Appeal No . 29 of 2008 from 
the judgment and decree of Kilam J. dated 11th 
Magh 2008 and Civil First Appeal No. 4 of 2009 
from the judgment and decree of the District 
Judge, Kashmir, dated 23rd Magh 2008. In the 
suit before the learned single Judge of this Court 
Magher Singh, appellant, prayed for a declaration 
that the Jammu and Kashmir Big Landed Estates 
(Abolition) Act, 2007 is ultra vires of the powers 
of Shree Yuvaraj and therefore in spite of the 
passage of this Act the plaintiff continues to be the 
lawful owner of 811 Kanals of land, situate in 
villages Kadyal and Kotli Arjansingh, TehsilRan- 


birsinghpura, District Jammu. In the suit before 
the learned District Judge which was instituted, 
by Badri Nath Munshi and another on their own 
behalf and on behalf of the Jammu and Kashmir 
Agricultural Association the appellants sought the 
declaration that the Jammu and Kashmir Big 
Landed Estates (Abolition) Act, 2007 was invalid 
and the appellants and other landowners (mem- 
bers of the J & K Agricultural Association) in the 
State are and still continue to be in peaceful pos- 
session and enjoyment of their lands of which 
they were admittedly owners in possession prior 
to the enforcement of the Act in the State with- 
out any limitation and restrictions imposed by the 
provisions of the Act. The declarations were 
refused, the Act was held intra vires and both the 
suits were dismissed. 

(2) In both the appeals the point for determina- 
tion is whether the Jammu and Kashmir Big 
Landed Estates (Abolition) Act 2007 is ultra vires 
of Shree Yuvaraj Karansingh who has made that 
Act in exercise of the powers vested in him under 
Section 5 of the Jammu and Kashmir Constitu- 
tion Act, 1996 read with the proclamation issued, 
by His Highness the Maharaja of Jammu and 
Kashmir published in an extraordinary issue of the 
Government Gazette dated 7th Har, 2006. Elaborate 
arguments have been addressed to us by the learn- 
ed counsel for the parties. Section 4, Jammu 
and Kashmir Big Landed Estates (Abolition) Act, 
2007 runs as follows: 

“4. Extinction of the right of ownership in cer- 
tain land. (1) Notwithstanding anything 
contained in any law for the time being in 
force, the right of ownership held by a pro- 
prietor in land other than land mentioned in 
sub -s. (2) shall subject to the other provisions 
of this Act, extinguish and cease to vest in 
him from the date this Act comes into force. 

(2) Extinction of the right of ownership under 
sub-section (1) shall not apply to — (a) unit 
of land not exceeding 182 Kanals including 
residential sites, Bedzats and Safedzats; 


The learned counsel for the appellants has im- 
pugned the Act on the following main grounds: 

(1) His Highness the Maharaja of Jammu and 
Kashmir was not an absolute sovereign and 
therefore he could not entrust his legislative 
authority to any other person. 

(2) Shree Yuvaraj being a delegate of his High- 
ness was not competent to enact the Act under 
Section 5 of the Jammu and Kashmir Constitution 
Act, 1996; 

(3) At any rate after the Constitution of India 
came into force Section 5, Jammu and Kashmir 
Constitution Act, 1996 under which the Jammu 
and Kashmir Big Landed Estates (Abolition) Act, 
2007 was passed by Shree Yuvaraj was abrogated 
or superseded by Art. 385 of the Constitution of 
India. 

(4) The Act is invalid inasmuch as it is in con- 
flict with Art. 254 of the Constitution of India. 

(5) The Act is also void because it aims at extin- 
guishment of ownership in private property with- 
out making any suitable provision for compensa- 
tion. 

(6) Furthermore it is urged that even if the Act 
is intra vires some parts of it which contain pro- 
visions for delegated legislation are void. 

(3) (a) In regard to the first point that His 
Highness the Maharaja was not an absolute sove- 
reign it is urged by the learned counsel for the 
appellants that before the partition he was un- 
der the paramountcy of the British Crown and 
after he executed the Instrument of Accession in 
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favour of the Dominion of India in 26-10-1947 he 
surrendered part of his sovereignty to the Domi- 
nion of India and therefore was a limited subor- 
dinated sovereign and consequently he could not 

delegate his legislative authority to Shree Yuva- 
raj. 

In order to appreciate the position of His High- 
ness it would be necessary to give a short back- 
pound of the constitutional relationship thatexis- 
ted between the Jammu and Kashmir State and 
the British Crown before the partition of India 
and how it was affected by the Indian Indenen- 
dence Act of 1947 and by the subsequent execution, 
ot the Instrument of Accession by His Highness 
on 26th October 1947. Previous to the partition 
there was no doubt that the Ruler of the Jammu 

th d u'% Sh h 11 n State . was under th e suzerainty of 
the British Crown inasmuch as foreign relations 

were under the exclusive control of the Crown rT- 
presentative But in so far as the internal sove- 
reignty of the Ruler was concerned it was ahsn 
lately unlimited and there were no fetter^ on £ 
In this connection it would be relevant to repro- 

4 * and 5 of the Jammu and Kashmir 

w^amended f^ m" 6 they stood before the Act 
was amended m November 1951 : 

"His T1 Hrtwic 0rieS for the time bein S vested in 
of f governed by and in the name 

the Govern Jf hl f h appertain or are incidental to 

able h Tu , SUCh ten ' ito ries are exercis- 
able by His Highness, except in so far as mav 

be otherwise provided by or under this Act nr 

°^ berw ^ s e directed by His Highness 

^ny^other^ Act^fn anytiling contained Ksor 
and judiciaf in !-li??- WerS ; legislative > executive 
Government are hereby declared To be £?d ta 
retIine d W bv S in and P osse ssed and 

proclamations^ ordere andffrritn laWS ’ t nd issue 

of his inherent ^t ho my'-. ° rcUnailces ^ virtue 

the* 5 teStories Comprised 1 m 6 the C S S t a ^ c J ear that 

and Kashmir were P rested in Hif wf 5 Jammu 
governed hv fl nH Y e5tea m His Highness and 

rity and jurisdiction aDnertfli^ a11 rights> autho- 
the govern^nt of t • or incidental to 

able by His HighneL Except 68 WaS exercis ~ 

wise provided under tifo a 4- m so far as was oth er- 
wise be dhecteTby tom r? r as . F might other- 

nnder the Act a Leg^atire S* fact that 

Sabha, had been set im ill Assembly, i.e. Praja 

ed powers, all legislative^!^ 06 ? 3,111 circ umscrib- 
Powers of His Hilhness in ^i CU f tlVe + and judicial 

and its Government ^ ? p J ela ^ 10 + n to the State 

always been inherent hf to j? e u or to hay e 

ness, in view of the<£\i* d posse . ssed b y his Righ- 
to ar ^ie that His Hiehnf!?^ ?l ovlslons . *t is futile 


be put to death or a certain property may be 
taken over by the State. ‘A body of such char- 
acter may have power to nominate someone who 
can exercise all its powers and make all its de- 
cision . This is possible to be done because 
there is no authority or tribunal which can 
question the right or power of the authority to 

uu SO • 

dc "i b !l whatsoever that the observations 
set out above fully apply to the powers of an 

a£d 1 KaihlSr!’ ^ RUler ° f the State of Jammu 

to^o pm, C R^®h ti0I i reference m ay also be made 
to a Pull Bench judgment of Pepsu High Court 

Pep^iTl ^Bfcfteri'h V Vh iy f ra Singh '’ X - *• R - 1953 

G^eral t 1 b . y Fit learned Acti ng Advocate 
a S' h„fV stated herein that sovereignty of 
a state has two aspects i e “external” qc 

pendent ot ,11 control Sim S," ‘ 

£ Sta-rtZ' *“ A sT“o 

nil & OW f ( with regard to exter- 

pr-iS KBJS? "R j~ 

ssri S.S2 s?«£ 

ESS 

%£? iT“F 2 ^ 2. 3£J n ?„a*SS 

scs &§£ H&wfs- - 

raja passed an exernti4L ;Ti ala ? tate the Maha- 

«:=iisivp* 

had no jurisdiction to qSStion th^fpF vl 1 C ° Urts 

order. question the legality of the 


to argue that His provis ‘°ns it is futile 

Pleased in relation to th? sti?J erS i? do what he 
questioned. So far as thp - , could be seriously 
°f the State was concerned ' l h lnternal sovereignty 
were similar to thore of the Ru ler 

Jh this connection the fniin^ Bnt ish parliament, 
'judgment of the Me Chtef w? extract from the 
Court of India In nJ Del ^ of the Supreme 

The important +• y De aptIy Quoted: 

questions submitted ^ foi'th^n erl iF g th e three 
is what is descrihPH 0r Court s consideration 

lative powers b F TeJS® delegati °n of legist 

sovereign like an autocraH^? b 2. dy which is 
do anything. Tt JfoS CI ?? lc ruler has Power’ to 

vidual (Son. dirrettoai 6 a ^ er - by ^ hidi- 

uirect that a certam person may 


the ParemouScy ofth^ J Brttis^^ hmir Was under 

partition of S from 15 g to47 Cr °^ n before the 
Indian Independence Act riV^i ? der Sect ion 7, 
passed by the British ParlLL J 60 Vl Ch ' 30 > 
Majesty over the Indian Itates era ’ nty of His 

functions exercisable bv Hi l apsed and aI1 

with respect to the State^f ^ a J es ty at that date 
all obligations of Hi! M^iestv w U H an i Kashmir ’ 
and Kashmir State of thf r.„i« Wa ^ s the Jamm u 

powers, rights authoritv ~ e i rule i’. thereof and all 
by His Majesty at th at A uri ? dlc t lon exercisable 
State of Jammu and #L^ ate l n rela tion to the 
wise lapsed and the S? by treaty or «ther- 
and sovereign State in thf f,m Came an inde P e dent 
national Law Thl w sense of the Hiter- 

sovereignty ofHis Hi?hn^ ateVer , , limits to the 

coming within the snh^^f 111 relatlon to matters 
betorc 

5‘SS s r on , iro,, °' 1 si , oS 

of the fxecutfon^f e ^ m f e e What waa the e ^t 
hrr ttj ^xecution of the Instrument of Acce^ciinr, 

by His Highness on 26-10-1947. ^ 

was executed 'by th'e^Ruim- 611 ^ 
he mdependent and sovereign State nf To ^ 
and Kashmir was executed by him under 
6, Government of India Art Section 

the Indian (Provisional Constitution) 0^1^ 
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By executing this Instrument of Accession the 
Ruler on behalf of the State acceded to the Domi- 
nion of India with the object that certain autho- 
rities specified in Section 6 (1) (o) shall, by virtue 
of the Instrument of Accession, ‘but subject al- 
ways to the terms thereof,’ and for the purposes 
only of the Dominion, exercise in relation to the 
State such functions as would be vested in them 
by or under the Act. It is clear that, even if the 
Instrument of Accession had not made any speci- 
fic reservations therein, the instrument read with 
Section 6, Government of India Act would leave 
the residuary sovereignty of the State entirely un- 
affected. But the Instrument of Accession does 
not leave this important matter to be determined 
by implication alone. Clause 8 of the Instrument 
of Accession runs as follows: 

“8. Nothing in this Instrument affects the con- 
tinuance of my sovereignty in and over the 
State, or, save as provided by or under this Ins- 
trument, the exercise of any powers, authority & 
rights now enjoyed by me as Ruler of 
this State or the validity of any law at present 
in force in this State”. 

In view of this clear and express reservation we 
see that no change whatsoever was affected in the 
residuary sovereignty of the State or the power of 
its Ruler so far as the succession of the State 
to the Dominion of India was concerned. It may 
not be out of place to mention here that on 5-3- 
1948 His Highness issued a proclamation by which 
he appointed a Cabinet to carry on the adminis- 
tration of the State. Sheikh Mohd Abdullah was 
appointed the Prime Minister and all other Mi- 
nisters were appointed on his advice. The pro- 
clamation laid down that the Cabinet would act 
on the principle of joint responsibility. In the 
words of the Late Mr. Gopalaswami Ayyangar 
thus 

“He instituted a kind of responsible government 
with a Prime Minister and colleagues who would 
own collective responsibility for their acts and 
regard themselves as jointly responsible for all 
the acts of the Government. (Vide Constitu- 
ent Assembly debates dated 17-10-1949, Vol. X 
No. 10 at page 426). 

This Proclamation did not in any way affect the 
sovereign powers vested in the Ruler. The only 
■effect of this proclamation was that thencefor- 
ward His Highness exercised his executive and 
legislative powers in accordance with the advice 
given to him by his government, i. e. his Council 
of Ministers v/hile he continued to exercise his 
judicial powers in accordance with the advice 
given to him by the Board of Judicial Advisers 
provided under Section 71, Jammu and Kashmir 
Constitution Act, 1996. The inherent powers of 
the Ruler remained unchanged. 

(d) Now the question to be examined is whether 
Article 370 of the Constitution of India which was 
embodied in the Constitution while the Indian 
Constituent Assembly was about to finalize its 
labours made any change in the constitutional re- 
lationship of the State as it existed between the 
State of Jammu and Kashmir and the Dominion 
of India. Article 370 of the Constitution of India 
runs as follows: 

“370. (1) Notwithstanding anything in this Cons- 
titution, (a) the provisions of Article 238 
shall not apply in relation to the State of 
Jammu and Kashmir; (b) the power of par- 
liament to make laws for the said State shall 
be limited to— 

(i) those matters in the Union list and the con- 
current List which, in consultation with the 
Government of the State, are declared by 


the President to correspond to matters speci- 
fied in the instrument of Accession of the 
State to the Dominion of India as the 
matters with respect to which the Dominion 
Legislature may make laws for that State; 
and 

(ii) such other matters in the said Lists as, with 
the concurrence of the Government of the 
State, the President may by order specify. 
Explanation: For the purposes of this article, 
the Government of the State means the per- 
son for the time being recognized by the 
President as the Maharaja of Jammu and 
Kashmir acting on the advice of the Coun- 
cil of Ministers for the time being in office 
under the Maharaja’s Proclamation dated 
the fifth day of March, 1948; 

(c) the provisions of article 1 and this article 
shall apply in relation to that State; 

<d> such of the other provisions of this Consti- 
tution shall apply in relation to that State 
subject to such exceptions and modifications 
as the President may by order specify: 
Provided that no such order which relates to 
the matters specified in the Instrument of 
Accession of the State referred to in para- 
graph (i) of sub-clause (b) shall be issued 
except in consultation with the Government 
of the State: 

Provided further that no such order which re- 
lates to matters other than those referred 
to in the last preceding proviso shall be is- 
sued except with concurrence of that 
Government. 

(2) If the concurrence of the Government of the 
State referred to in para, (ii) of sub-cl. (b) of 
cl. (1) or in the second proviso to sub-cl. 
(d) of that clause be given before the Con- 
stituent Assembly for the purpose of framing 
the Constitution of the state is convened, 
it shall be placed before such Assembly for 
such decision as it may take thereon. 

(3) Notwithstanding anything in the foregoing 
provision of this article, the President mav, 
by public notification, declare that this arti- 
cle shall cease to be operative or shall be 
operative only with such exceptions and 
modifications and from such date as he may 
specify. 

Provided that the recommendation of the 
Constituent Assembly of the state referred 
to in clause (2) shall be necessary before 
the President issues such a notification.” 

A careful examination of this article would show 
that it in no way altered the basis of relationship 
between the State and the Union of India. The 
residuary sovereignty of the State and the 
powers of its Ruler in matters other than those 
specified in the Instrument of Accession remained 
unaffected. The purpose for which Art. 370 was 
incorporated in the Indian Constitution is clear 
from the language of the article itself. This is 
also apparent from the speeches made bv the 
prominent members of the Government of ‘India 
who were responsible for drafting this article and 
piloting it through the Constituent Assembly. 
On 12-10-1949 this is what the late Sardar Patel, 
Deputy Leader of the Congress Party, Deputy 
Prime Minister and the Minister for States said 
in the Constituent Assembly on this subject: — 
“In view of the special problem with which the 
Jammu and Kashmir Government is faced, we 
have made special provision for the continuance 
of the relationship of the State with the Union 
on the existing basis.” 

Reference may also be made in this connection 
to the following extracts from the speech of the 


1963 
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Jate Mr. Gopalaswami Ayyangar which was deli- 
vered by him while moving Art. 370 (then Art. 
306-A) in the Constituent Assembly : — 

^ X X The States have 

been integrated with the Federal Re- 
public in such a manner that they do not 
have to accede or execute a document of 
Accession for the purpose of becoming 
units of the Republic, but they are men- 
tioned in the Constitution itself; and in the 
case of practically all states other than 
the state of Jammu and Kashmir, their 
constitutions also have been embodied in 
the Constitution for the whole of India, All 
those other States have agreed to integrate 
themselves in that way and accept the 
Constitution provided. 

(ii) In the case of the other Indian States or 
■ Unions of States there are two or three 
points which have got to be remembered 

fSmJTfn accepted the Constitution 
£amed , for States m part I of the new 

an d those provisions have 

ToHia „ ada S e ? so as to suit conditions of 
Indian States and Unions of states 

F^erfi y ^ th< ; Centre that is the Republican 
Federal Centre, will have power to make 

r al f PP ^ 111 every such State or Union 

Third! v Concurre nt Subjects. 

w^ dly a uniformity of relationship has 

Urhons St n a nd S n? d b ® tw f en those States and 
. unions and the Centre. Kashmir’s condi- 

See! a f e t r e a a S tment Ve Said SP6Cial and r6quire 

Gii) At present, the legislature which was 
known as the Praja Sabha in the State 

tuent alsemblv hat leg t slature nor a consti- 
tuent assembly can be convoked or can 

function until complete peace comes tn 
deal a with S i ate ‘ We have therefore to 

„„ « «* 

defence f or P ^n o ° the three subjects of 
but as a 1 i? n ft ffairS r at 3 d communications 
categories include If ° f / ac * ; these broad 

are listed hi the iw mber ? f items which 
I believe ?h^ ^^ ment of Accession. 

to twentyfive Now b the= S °^ e twent y 
undergone a rhaf!?’ l hese . . ltems ha ve 

bering, in arrans-emeift- descrl Ption, in num- 
selves, in List I a f ? f” 0ngsts them- 

Constitution it 111 of the new 

the items mentioned ta thff ^ that 
of Accession shofed he\ the^ Instrument 

with the chaneed h be ^ rou Sht into line 
Lists I and m* rff ff. natlons of en tries in 
So, clause ( 1 ) ?bi ef th a e , new Constitution. 

this listtag of the item^- 306 - A sa y s that 
the new Constitution^ a ?J per the terms of 

President to l one b ? the 

• ^ent of the State. ° n Wlth the G °vem- 


g . 

tottle List in thf e ^tmm P0S f ible additions 
and these additions conlri Accessi °n, 

t° the provS nnf^^f be r ?. ade according 

concurrence of \p f H 11 * 5 article with the 
state .... .. Government of the 

(vi) Then, there is 

defines what tho rvf ex P la nation, which 

* the Government of the State 


means. The Government of the State is 
defined both in the Constitution which is 
now supposed to be in force in the Jammu 
and Kashmir State as well as in the Pro- 
clamation which the Maharaja issued on 
the 5th March 1948. The terms of the Pro- 
clamation, to the extent that they are 
inconsistent with the provisions of the 
Constitution Act of the State, will prevail 
°ver that Constitution Act and therefore it 
is that in this Explanation it is the procla- 
mation which is referred to. Under the 

=i,?L tnat pl ; oclamati °n. the Maharaja 
constituted an interim popular Government, 
and he said — 

‘I hereby order as follows : 

. (I) My council of Ministers shall consist of the 
Prime Minister and such other Ministers as 
m ay be appointed on the advice of the 
Prime Minister. I have by Royal Warrant 
appointed Sheikh Mohd Abdullah as the 

of ] March, H rms. Wlth effect from the lst da ^ 
He proceeds— 

The Prime Minister and other Ministers would 

^f 011 a ? a Cabmet and act on princi- 
P*e of joint responsibility’. 

™ thei ' e ,^ a f l 10 legislature functioning and 
“^ltuted a kmd of responsible Govern- 
ment with a Prime Minister and colleagues 
who would own collective responsibility for 

aC f? a ? d regard themselves as jointly 
responsible for all the acts of the Govern- 

.. Exiatfen W ’. that . iS ,. br0U .? ht ° Ut in 

(vii). Clauses (a) and (d) refer to the provisions 

listed 6 in^°ncJ tUt f ° n ° ther than the matters 
listed in Lists I and III, These various 

provisions have been divided into certain 

categories. The first according to this 

dlaft n ,f t tha t Article I of the Constitution 
will automatically apply. As you know it 

amonsK tn® terr i t0ry i of India - and includes 
m™ti?,n~i thase territories, all the States 

ln Pa rt HI, and Jammu and 
Part TTT IS of the Sta tes mentioned in 

slons 7^' r ? gard to the other provi- 
so Con f tltu tion, these will apply 

toto Jwnmuand Kashmir State with such 

rfw? t S ^ nd modifications as may be de- 
&LT&? th e President issues an order 
to that effect. That order can be issued 
in regard to subjects mentioned in the Ins- 

with e the°rff CCeSSi0n f 0nIy after consu ltation 
Srd to S? remment of the State. In re- 

thlt ^ ther matters the concurrence of 
that Government has to be taken 


( U) rempmhnv^v. C ? me to clause (2) - You wiH 

^? er ? bei ' that several of these clauses pro- 
mn /%■ tbe ?°ncurrence of the Govt, of Jam- 
“Y * Kashmir State. Now, these relate parti- 

cuiariy to matters which are not mentioned 
m the Instrument of Accession, and it is 
one of our commitments to the people and 

of Kashm h* that no such addi- 
225 s sboulci be made except with the con- 
sent of the Constituent Assembly which 

may be called in the State for the purpose 
ol framing its Constitution. In other words, 
wnat we are committed to is that these addi- 

+i 0ns ^ are matter s f° r the determination of 
the Constituent Assembly of the State”, 
(vide Constituent Assembly Debates, Vol X 

No: 10. dated 17th October, 1949 at pages 
424 to 427). 

J? -if 1 ???? to the state of Jammu and Kashmir 
m short the effect of this article to use the words 


» 

> 


30 Jammu & Kashmir Magher Singh v. Principal Secy., J. & K. Govt. (Shahmiri J .) A. I, R t 


of the late Mr. Gopalaswami Ayyangar is that 
“the Union Legislature will get jurisdiction to en- 
act laws on matters specified either in the Ins- 
trument of Accession or by later addition with 
the concurrence of the Government of State” 
which is of course subject to the ratification by 
the State Constituent Assembly and the 
State would continue to be governed in the resi- 
duary field by its own laws and by its own Cons- 
titution. 

(e) Accordingly I find that there is no substance 
whatsoever in the contention urged by the learn- 
ed counsel for the appellants that Hi's Highness’ 
legislative, executive and judicial powers in rela- 
tion to the State were limited in the sphere out- 
side the matters assigned to the Union. He could 
certainly entrust all his rights and authority un- 
der Sections 4 and 5 of the Constitution Act to 
any person v/hom he liked even to the extent of 
effacing himself altogether as the British parlia- 
ment can do in the words of Kania C. J. referred 
to above and his proclamation dated 7t.h Har 2006 
entrusting these powers to Yu vara j was perfectly 
valid and constitutional. 

(4) The second contention urged by the learn- 
ed counsel for the appellants is that Yuvaraj be- 
ing a delegate of His Highness the Act passed 
by him under Section 5, J. & K. Constitution Act, 
1996, was bad because the powers under Section 
5 were inherent powers of His Highness and could 
not be entrusted to the Yuvaraj. The learned 
Acting Advocate General has repelled this con- 
tention by taking his stand on the position that 
the Yuvaraj was in no sense a delegate of His 
Highness. He has strongly urged that the words 
of the proclamation published in the Gazette ex- 
traordinary dated 20-6-1949 clearly show that the 
Ruler during his absence from the State had 
transferred all the powers and functions exercis- 
able by him in relation to the State and its Gov- 
ernment to Yuvaraj and, therefore, the Yuvaraj 
was the replica or manifestation of His Highness 
and had as full and as plenary powers as His 
Highness himself. In order to appreciate this 
point it is desirable to give below the words of 
the Proclamation itself: 

“Whereas I have decided for reasons of health 

to leave the State for a temporary period and 

to entrust to the Yuvaraj Shree Karansinghji 

Bahadur for that period all my powers and 

functions in regard to the Government of the 
State.” 

“Now, therefore, I hereby direct and declare that 
all powers and functions, whether legislative, 
executive, or judicial which are exercisable by 
me in relation to the State and its Government 
in including in particular my right and prero- 
gative of making laws of issuing proclamations. 
Orders and Ordinances, of remitting, commut- 
ing or reducing sentences, and of pardoning 
offenders, shall during the period of my absence 
from the State be exercisable by the Yuvaraj 
Shree Karansinghji Bahadur”. 

It fully bears out that His Highness the Maharaja 
transferred all his rights, powers and prerogatives 
as contained in Sections 4, 5 and 72. J. & K. Consti- 
tution Act, 1996. as it stood before its being amend- 
ed and the Ruler did not reserve anv power to 
himself for this period. The Yig&araj' was given 
all the Powers by aft, authority as sovereign as 
the BritigjvS^llament. A -.reference to — ’Em- 
press v. Burah’, (1878) -3 'A. C. 889 corresponding 
to 4 Cal 172 (P. C.i-^>; would show that even in 
the case whose powers were ex- 

pressly liMted by an Agt.o«f j the British Parliament 
and which J^SJld ' obviously act only within the 
ambit of the powers so conferred it was held that 


in no sense it was an agent or delegate of the Im- 
perial Parliament and within its scope it had 
plenary powers of legislation as large as those of 
the British Parliament itself. The following ob- 
servations of their Lordships of the Privy Council 
in this case may aptly be quoted here : 

“The Indian Legislature has powers expressly li- 
mited by the Act of the Imperial Parliament 
which created it, and it can of course do noth- 
ing beyond the limits which circumscribe these 
powers. But when acting within these limits 
it is not in any sense an agent or delegate of 
the Imperial Parliament, but has, and was in- 
tended to have, plenary powers of legislation as 
large, and of the same nature, as those of Parlia- 
ment itself.” 

In another case — ‘Hodge v. The Queen’, (1884) 

9 A. C. 117 (D), similar observations were made in 
the case of the powers of the provincial Legisla- 
ture of Ontario which has been created by the 
British North America Act. This runs as follows: 

“It appears to their Lordships, however, that the 
objection thus raised by the appellants is found- 
ed on an entire misconception of the true charac- 
ter and position of the provincial Legislature. 
They are in no sense delegates of or acting un- 
der any mandate from the Imperial Parliament. 
When the British North America Act enacted 
that there should be a Legislature for Ontario, 
and that its Legislative Assembly should have 
exclusive authority to make laws for the pro- 
vince and for provincial purposes in relation to 
the matters enumerated in Section 92, it con- 
ferred powers, not in any sense to be exercised 
by delegation from or as agent of the Imperial 
Parliament, but authority as plenary and as am- 
ple, within the limits prescribed by Section 92, 
as the Imperial Parliament in the plenitude of 
its powers possessed and could bestow. Within 
these limits of subjects and areas the local Le- 
gislature is Supreme, and has the same autho- 
rity as the Imperial Parliament.” 

From these authorities it would be clear that, 
while even a Legislature whose powers are circum- 
scribed by the superior authority which has 
created it can exercise legislative powers of the 
same nature as the superior authority itself and 
cannot be treated as its delegate or agent, the 
contention that the Yuvaraj, to whom full and 
plenary powers of legislation had been given by 
a sovereign authority which could do any thing 
it pleased, was an agent or delegate of that sove- 
reign authority and that there are any checks or 
restraints on his power, becomes groundless. In 
this connection the learned Acting Advocate 
General has also drawn our attention to — ‘De- 
gamber Sain v. Lachhman Dass’, AIR 1952 J. & K. 
7 (E) in which the Board of Judicial Advisers 
have held : 

“Under the Jammu and Kashmir Constitution 
Act, 1996. His Highness the Maharaja Bahadur 
has plenary power of Legislation. Under Section 
5 of that Act all powers, legislative, executive & 
judicial in relation to the State and its Govern- 
ment are declared to be vested in His Highness. 
These powers have now devolved on Shree Yu- 
varaj Bahadur under the Proclamation above 
referred to. It is clear that the legislative ma- 
chinery in the State is simple and legislation 
can be expeditiously made on the advice of 
those on whom the responsibility of day to day 
administration rests.” 

After this clear pronouncement on the subject 
by the highest Judicial authority in the State 
there can be no question that the Yuvaraj is not 
fully competent to exercise powers under Section 
5, Jammu and Kashmir Constitution Act, 1996. 
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(5) With regard to the point that Section 5, 
Jammu and Kashmir Constitution Act, 1996 is 
abrogated or at least superseded by the provisions 
of the Indian Constitution it is urged on behalf 
of the appellants that the Yuvaraj by his pro- 
clamation dated 26-11-1949 has declared that the 
Constitution of India to be adopted by the Con- 
stituent Assembly of India shall in so far as it 
is applicable to the State of Jammu and Kashmir, 
govern the constitutional relationship between 
this State and the contemplated Union of India 
and that the provisions of the constitution shall 
as from the date of its commencement supersede 
and abrogate all other constitutional provisions 
inconsistent therewith which are at present in 
force in this State. Article 385 of the Constitu- 
tion of India reads thus : 

Until the House or Houses of the Legislature 
of a State specified in Part B of the First Sche- 
dule has or have been duly constituted and 
summoned to meet for the first session under 
the provisions of this Constitution, the body or 
the authority functioning immediately before 
the commencement of this Constitution as the 
Legislature of the corresponding Indian State 
shall exercise the powers and perform the du- 

? onferre d by the provisions of this Con- 
stitution on the House or Houses of the Legisla- 
ture of the state so specified.” 

'This article has been made applicable to the 
State of Jammu and Kashmir by the President 
m consultation with the Government of the State 
nnder the Constitution (Application to Jammu and 

• U is argued that ^ un- 
der this article the legislative authority function- 
ing in the state before the commencement of the 

®°J? d exerc ise only the powers and 
perform the duties conferred by the provisions of 

-rl e • Constitution on the House or Houses of the 

Pn w >!f 6 °if the £ tate * the Yuvaraj or even the 
t C0Uld ,? ot pass a Law which the 

ftution Tf S. C0UW ^ PaSS Under the Cons - 

< Abofitfo^Act^n ^ t! l at the Bi e Landed Estates 
State udSn, ft t ex P r °P riate s lands in the 

sation • k 1 any P rovi sion for compen- 

no State r?a1c, ? mg the P^iPle for doing so and 
takfs 1 iwav g ni atU h e ^ 1 Int i ia can P ass a law which 

svrs 

some payment ta' tVlo Under Section 26 of the Act 
provided mtil the % ex Pr°Pnated Landlords was 
State sett w the Constituent Assembly of the 

£“ ss&sr 'r t a K o1 

been expropriated under ^h 50 ? 8 * Whose lands had 
fore, te Tfrt i® de .r the Act. it may, there- 

the Big Landed Fctata* 6 /il ke of ar gument that 
make Ly ?e a f nrovritan ( f bolition) Act did not 
this Act under tKcI f \ compensation. Is 

the then Stated Po^a^ Stances ultra vires ot 
the Yuvarai o ™ Legislat u re . that is to say, 

neral has argue Pth a [? ed Actin g Advocate Ge- 
385 to the sUte d tn th nw th t aPplic ^ ati ? n of Article 
and not real” ir 0 qu f e w° rds * s “imaginary 

tory of the constihfti stre . ssed that the whole his- 

with the Unio^and 1 ?^ 1 relati . onshi P of the State 

which has been aunt^F pr0vi f lons of Article 370. 

Part of the iudsmim?* u in e ^tenso in the earlier 

1 figment show that Article 385 does 


not in terms apply to our State”. He contends 
that it is clearly provided in Article 370 that the 
provisions of Art. 238 shall not apply in relation 
to the State of Jammu and Kashmir. This means 

that the provisions contained in Part VI of the 
Constitution of India, which provides for a cons- 
titution of what were formerly known as Indian 
States as distinguished from the provinces do not 
apply to our State. Article 168 which makes a provi- 
sion for State Legislatures in all these States & is 
contained m Part VI has no application to our State 
Not only this but List II— state List & List Ill- 
Concurrent List — of the Seventh Schedule of the 
Constitution are omitted from the Constitution 
(Application to Jammu and Kashmir) Order 
1950 and even els. (2) and (3) of Art. 246 do not 
apply to this State. Clause (2) of Art. 246 refers 
to the Concurrent List and gives power to Parlia- 
ment and the State Legislatures specified in part 
A and Part. B of the First Schedule to make 
laws with respect to any of the matters enume- 
T ( ^ ed ir ? * he Concurrent List - List III. Clause 
(3) of Art. 246 gives exclusive power to the 
State Legislatures to make laws with respect to 

Provisions of Art. 370 read with the 
Constitution (Application to Jammu and Kash- 
mir) Order, 1950, which has been made under 
it, clearly shows that the Instrument of Acces- 
sion executed on 26-10-1947 is still the real basis 
of relationship between the Union and the 
Jammu and Kashmir state and the power of 
Parliament to make laws for the state is confined 

to *** the President, in consultation 

with the State Government, declares to corres- 
pond to matters specified in the Instrument of 
Accession governing the accession of the State to 

i h L?°^ m £ n of India and in addition to Arts. 
L?*? d 370 + those provisions of the Constitution of 
are 1x5 appl .y to State which the Presi- 
^ C ? nsultatl0n with the Government of the 
State, declares as related to the matters specified 
Instrument of Accession of the State 
The remaining matters outside those to which the 

P Xnd<f f ,o Pa t rllame . nt make laws ** the State 

^ 10 remain within the exclusive 
power of the State Legislature and the residuary 

unaffertSi y n°/ the S }^ te thus rem ains entirely 
unaffected, of course the President can extend the 

Parliam ^t to make laws with respect to a 

5 Xitv, 0t +if pecified ^ the ^trument of Acces- 
thP lu- c ° n currence of the Government of 

has 10 be subsequently ratified 
£ *1* Constituent Assembly. Similar provision 

made re &ard to the other provisions of 

the Constitution of India (Vide Second nroviso 
to sub-cl. (d) of cl. (1) of Art. 370). Article 37(f which. 

rSSihfti thG i ba f' provision of the structure of 
th^TTnin^ n i al relat ?onship between the State and 
!hft o U ^ 0n lea Y es the state constitution and the 
g* relation t0 matters other than 

in? L P ?L “ the Instrument o’f Accession and 

fTpp V 3f d AT by the .Provisions of Art. 370 entirely 
unaffected. No provision has, therefore, been made 

°r. f was necessary to be made so far as the Con- 
stitution of the State was concerned. The State 
was to be governed by its own constitution till 
the Constituent Assembly of the State framed a 
Constitution for the State. That this was the basis 
of the relationship between the State and the 
union will be amply clear by what has been stated 
m para. 3 (d) of this judgment. The Constituent 
Assembly of the State was to have plenary 
powers inasmuch as it had to determine the Con- 
stitution of the State as well as the sphere of 
the Union jurisdiction over the state. 

In this connection a further reference may be 
made to the speech of the Late Mr. Gopalaswami 
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Ayyangar in the Indian Constituent Assembly 
on 17-10-1949 when Art. 370, then Art. 306-A, was 
adopted by it. The relevant passage is as under: 

“Again the Government of India have com- 
mitted themselves to the people of Kashmir 
in certain respects. They have committed 
themselves to the position that an opportunity 
would be given to the people of the State to 
decide for themselves whether they will remain 
with the Republic or wish to get out of it. 
We are also committed to ascertaining this 
will of the people by means of a plebiscite pro- 
vided that peaceful and normal conditions are 
restored and the impartiality of the plebiscite 
could be guaranteed. We have also agreed that 
the will of the people, through the instrument 
of a constituent assembly will determine the 
constitution of the State as well as the sphere 
of Union jurisdiction over the State.” 

Article 385 is an interim provision for the recogni- 
tion of legislatures in States in Part B of 
the First Schedule till new Legislatures in these 
States are duly constituted & summoned under the 
provisions of the Constitution of India. As the 
Jammu and Kashmir State had to frame its own 
constitution and the new legislature in the State 
was to be summoned under the State Constitu- 
tion till a new constitution was framed by the 
Constituent Assembly and a fresh legislature was 
set up under it, the question of the application 
of this article to the State could have no mean- 
ing whatsoever. Again the existing legislature could 
not exercise powers and perform duties conferred 
by the provisions of the Constitution of India 
on the houses of legislature in part B States, 
because Art. 370 specifically provides that the 
provisions of Art. 238 and consequently Part VI 
of the Constitution which confers powers and 
duties on legislatures in Part B States shall not 
apply to the State of Jammu and Kashmir. Ap- 
plication of Art. 385 to the State of Jammu and 
Kashmir would, therefore, lead to the absurd 
result of creating perfect vacuum in the legisla- 
tive machinery of the State. It would be against 
the letter and spirit of Art. 370 of the Constitution 
and would also run counter to the pledge given 
by the responsible leaders of Indian Government 
that the relationship existing between the State 
and the Dominion of India was to be continued 
between the State and the Union of India. The 
application of Art. 385 is, therefore, to be con- 
strued according to the elementary rule of con- 
struction that a thing which is within the letter 
of a statute will, generally, be construed as not 
within the statute unless it be also within the 
real intention of the framers of the statute (vide 
Maxwell on Interpretation of Statutes, 1946 Ed. 
page 20), & every effort has to be made to harmo- 
nize this interpretation with the letter & spirit 
of Art. 370 which is the specific article in the 
Constitution providing basis of constitutional rela- 
tionship between the State and the Union. The 
application of Art. 385 is further open to the 
objection that the framers of the Constitution of 
India could not have intended to exceed their 
jurisdiction. They had clearly admitted the right 
of the State to convene its own Constituent As- 
sembly for the purpose of framing its constitution. 
They, therefore, could not have intended to pro- 
vide an interim provision for a matter which was 
outside their purview and for which they could 
not and did not make any provision in the con- 
stitution. The Rulers of other Part B States had 
executed supplementary Instruments of Accession 
and had agreed to the application of Art. 238 to 
their States. 


After a careful consideration of all the factors- 
bearing on this matter I agree with the learned Act- 
ing Advocate General that Art. 385 does not in terms 
apply to our State. It may also be observed that 
under Art. 370 only such provisions of the Con- 
stitution could be declared by the President, in 
consultation with the State Government to apply 
to the State of Jammu and Kashmir as related 
to matters specified in the Instrument of Accession. 
Article 385 of the Constitution does not deal 
with any such matter. It clearly deals with a 
matter falling within the residuary sovereignty of 
the State which has been specifically reserved 
under cl. 8 of the Instrument of Accession. A 
provision of Constitution relating to a matter of 
this nature could only be applied with the con- 
currence of the State Government pending 
ratification by the Constituent Assembly. Its 
application to the State of Jammu and Kashmir 
under an Order of President in consultation with 
the Government is, therefore, not in accordance 
with the method provided by the Second proviso 
to sub-cl. (d) of cl. (1) of Art. 370. A reference 
in the judgment of the trial Judge, Kilam J. that 
the article has been applied to the State with the 
concurrence of the State Government is mani- 
festly incorrect. A careful appraisal of the 
facts stated above would show that the article 
has not been specifically excluded from the 
Second Schedule to the Constitution (Applica- 
tion to J & K) Order, 1950 only through an 
oversight or inadvertence. Now assuming for the 
sake of argument that the article applied to the 
State, the only meaning it can have is that it 
recognizes that the Yuvaraj, i.e., the authority 
functioning immediately before the commence- # 
ment of this Constitution as Legislature, continues 
to exercise his powers under the State Constitu- 
tion, i.e., the Jammu & Kashmir Constitution Act, 
1996. To place any other interpretation on this 
article would not be possible as it would lead to 
absurd conclusions. The State Constitution Act' 
is clearly saved under cl. 8 of the Instrument of 
Accession and it remains materially unaffected by 
Art. 370 of the Constitution. 

I will now turn my attention to the proclama- 
tion of the Yuvaraj dated 25-11-1949 Vide, (pages 
371-372 of the white Paper on Indian States 
published in 1950). The operative and relevant 
paragraphs of the Proclamation are as under: 

“That the Constitution of India shortly to be 
adopted by the Constituent Assembly of India 
shall in so far as it is applicable to the State 
of Jammu and Kashmir, govern the constitu- 
tional relationship between this State and the 
contemplated Union of India and shall be en- 
forced in this State by me, my heirs and suc- 
cessors in accordance with the tenor of its 
provisions; 

That the provisions of the said Constitution 
shall as from the date of its commencement, 
supersede and abrogate all other constitutional 
provisions inconsistent therewith which are at 
present in force in this State.” 

With regard to this proclamation the Acting 
Advocate General has stated that it has not been 
published in the State gazette. But whether it 
has been published in the State Gazette or not 
or whetner it has the support of the State Govern- 
ment on whose advice the Yuvaraj was to act 
I do not think that it has any effect on the 
Jammu and Kashmir Constitution Act including 
S. 5 thereof. In the first operative paragraph it 
has been clearly stated that the Constitution of 
India shall in so far as it is applicable to the 

Jamm u and Kashmir, govern the con- 
stitutional relationship between the State and the 
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contemplated union of India. In the second para- 
graph the words “that the provisions of the 
said Constitution shall, as from the date of its 
commencement, supersede and abrogate all other 
constitutional provisions inconsistent therewith 
which are at present in force in this State” can 
only be interpreted to mean such provisions of the 
Constitution as are really applicable to the State 
and not those provisions of the Constitution which 
were not and could not be applied to the State 
in accordance with the letter and spirit of Art. 
370. Nor has the argument urged on behalf of 
the appellants any force that the Yuvaraj could 
not make an Act inconsistent with Part III of the 
Constitution relating to Fundamental Rights. 
The Chapter on Fundamental Rights does not 
apply to the State of Jammu and Kashmir and 
no Act made by the Yuvaraj can be questioned 
on this ground. In fact no legislation made by 
the Yuvaraj outside the matters within the com- 
petence of Parliament can form the subject-matter 
of review in a Court of law just as no Act of 
British parliament could be declared ultra vires 
by any Court. A reference may be made to the 
remarks made by Kania C. J. reproduced in para. 
3(b) of this judgment. In the result I agree with 
the learned trial Judge, Kilam J. that Art. 385 

2?®?® eflec J on S. 5, Jammu and Kashmir 
Constitution Act, 1996, and that the Yuvaraj could 
certainly make laws in all matters other than 
those to which the power of parliament to make 
laws for the State extends. The matter in question 

iL n ?V° ne of the matters which are within the 
legislative competence of Parliament. 

< 6 >^ h reg * rd t0 the fourth Point it is urged 

the ^ unsel for the appellants that 

the question of the payment of compensation 

the tu Blg L ? nded Esta tes (Abolition) 

rpr^ r°£ 7 f f l s entry Na 42 of the concur- 

r ^ n ]L k^t. i. e. List III of the Seventh Schedule 

°“ 49 h pH institution. This entry reads as under: 
4 ^‘ Pn n ci P les on which compensation for 
property acquired or requisitioned for the 
P™^,o f the Union or of a State or for any 
the ts be determined and 

fs n fo be e g~ r 111 Which SUCh com - 
if submitted that under S. 6 Jammu and 

d A s; u e's ta r f As ggss 

s- £K„, 

and Kashmir Lanri « • s ct 01 ? , 6 - Jammu 

prevail and Act, 1990, must 

be declared void ^ anded t Staten. Act should 

» £t Vi, '£“«,■£ »“> it a 

Big landed Estate ^ 

to the acquisition ofproS w f late 

for any other public purpose 7 The^nrf^ 0r 
tinguishment of the rights of thl y T ex " 

the manner set forth m g 4 If H Jl an ? 1 ? rd 

therefore, these are not in conflict with s A f 

*v°oktd V KisVuwli? 

tence the provisions of Art. £ £? b ° f £«+ 

If an £ P rovision of a law made bv the 

protefon r of 0f T a Stat ®, 15 re P u gnant to 7 any 

provrixon of a Law made by parliament which 
Parbament is competent to enact, or to any provi- 
sion of an existing law with respect to one 


of the matters enumerated in the Concurrent 
List, then subject to the provisions of clause 
(2), the Law made by Parliament, whether passed 
before or after the law made by the Legislature 
of such State, or as the case may be, the ex- 
isting law, shall prevail and the law made by 
the Legislature of the State shall to the extent 
of the repugnancy be void. 

(2) Where a law made by the Legislature of a 
State specified in Part A or Part B of the First 
Schedule with respect to one of the matters 
enumerated in the concurrent List contains any 
provision repugnant to the provisions of an 
earlier law made by parliament or an existing, 
law with respect to that matter, then, the law 
so made by the Legislature of such State, shall 
if it has been reserved for the consideration of 
the President and has received his assent, pre- 
vail in that State : 

Provided that nothing in this clause shall pre- 
vent Parliament from enacting at any time any 
law with respect to the same matter including 
a law adding to, amending, varying or repealing 
the law so made by the Legislature of the State”. 

An examination of this article would show that 
this article appears to have been applied to the 
State only as an anticipatory provision. Article 
370 left it open to the State of Jammu and Kash- 
mir to agree to the extension of the power of 
Parliament to make laws in matters other than 
those specified in the Instrument of Accession, in 
the Union List or in the Concurrent List. At the 
time when Article 370 was framed the Union and 
Concurrent Lists could evidently not have been 
examined with a view to see which of the entries 
in them would correspond to matters specified in. 
the Instrument of Accession. It must have been 
considered that some entries in the concurrent 
List might also be found to correspond to some- 
matter contained in the Instrument of Accession. 
But when these Lists might have been examined 
at the appropriate time, the Constitution. (Applica- 
tion to Jammu and Kashmir) Order, 1950, shows 
that no entry in the Instrument of Accession was 
found to correspond to any entry in the Concur- 
rent List and, therefore no entry in the Concur- 
rent List was applied to the State. List II has 
been advisedly omitted from the Schedule append- 
ed to the Constitution (Application to Jammu and 
Kashmir) Order, 1950. Only certain entries of 
the Union List have been included in the Schedule 
Furthermore, Article 246 (2) giving Parliament 
as well as State Legislature power to make laws 
J 7 . J 1 respect to any of the matters enumerated in 
List III Concurrent List does not apply to the 
State of Jammu and Kashmir. It has, therefore, 
been rightly contended by the learned Acting Ad- 
vocate General that Article 254 is not really ap- 
plicable to the State. It could apply to the State 
only if Parliament had power to make laws with 
respect to entry No : 42 in the Concurrent List. 
Not only Parliament has no power to legislate for 
the State in regard to that entry, but as we have 
seen it has no power to make any laws for the State 
m respect to any of the matters enumerated in 
that List. The condition precedent for the effec- 
tive application of Article 254 is that it should' 
relate to a provision of law in the Concurrent List 
with respect to which Parliament has power to 
make laws for the State. In the absence of such ; 
power and in the absence of the application off 
List III of the seventh Schedule to the State the 
question of any provision of law made by the* 
State Legislature being repugnant to any provi- 
sion of a law made by parliament which Parlia- 
ment is not competent to enact for the State or 
to any existing law does not arise and I agree with 
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- the trial Court that the impugned Act cannot be 
held uitra vires of the powers of Yuvaraj on this 
ground. 

(7) The fifth point taken by the learned coun- 
sel for the appellants comes to this that even if 
Part III containing Fundamental Rights is not 
applicable to the State, the Yuvaraj could not 
take away natural right of property of a class of 
citizens without providing compensation. It is 
urged that the right to property is a sacred and 
inherent right of citizens and they could not be 
deprived of it without compensation. Reliance 
has been placed by the learned counsel for the 
appellants on certain observations made by the 
Supreme Court in — State of Bihar v. Kamesh- 
war Singh’, A. I. R. 1952 S. C. 252 (F). I have 
gone through this case and I find that it is not 
relevant ss the case hinged on Article 31 (2) of 
the Constitution which declares that no property 
could be taken or acquired for public purposes un- 
der any law unless the law provides for the com- 
pensation of the property so taken. As Part III 
of the Constitution containing Fundamental 
Rights does not apply to the State, the case law 
arising out of the interpretation of that arti- 
cle is not germane to our purpose. The learned 
counsel for the appellants has failed to cite before 
us any authority in which a law made by a sove- 
reign authority such as the British Parliament 
has been held to be open to judicial review. 

On the other hand the learned Acting Advocate 
General has cited before us — State v. Basdeo’, 
AIR 1951 All. 44 (G) and — ‘A. K. Gopalan v. 
State of Madras’, AIR 1950 S. C. 27 (H). In — 
Tan Bug Taim v. Collector of Bombay’, A. I. R. 
1946 Bom 216 at page 233 (I) the following obser- 
vations have been made: 

'“The Imperial Parliament has got the power to 
deprive a subject of his liberty of person and 
also of his rights of property in any manner 
whatever without assigning any reason whatso- 
ever or without making any compensation for 
the same.” 

"A. I. R. 1951 All. 44 (G)’ quotes with approval the 
following passage from Dicey’s Law of the Cons- 
titution Ed. 9, page 39 : 

“The principle of Parliamentary sovereignty 
means neither more nor less than this, namely, 
that Parliament thus defined has, under the 
English Constitution, the right to make or un- 
make any law whatever; and further, that no 
person or body is recognized by the Law of 
England as having a right to override or set 
aside the legislation of Parliament.” 

and after further discussion the ruling concludes 
thus 

“Unless the Court can point its finger to a parti- 
cular provision of. Constitution Act which is 
violated by the Legislature through the enact- 
ment, it cannot rule out the enactment as ultra 
vires.” 

In — ‘AIR 1950 S. C. 27 (H), Kania C. J. and Ma- 
hajan J. laid down: 

“Courts are not at liberty to declare an Act void 
because in their opinion it is opposed to a spi- 
rit supposed to pervade the Constitution but not 
expressed in words. Where the fundamental 
law has not limited, either in terms or by neces- 
sary implication, the general powers conferred 
upon the Legislature, Courts cannot declare a 
limitation under the notion of having discovered 
something in the spirit of the Constitution 
wfrich is not even mentioned in the instrument. 
It is difficult upon any general principles to li- 
mit the omnipotence of the sovereign Legislative 
power by judicial interposition except so far as 


the express words of a written Constitution give 

that authority.” 

We have seen that there is nothing whatsoever 
in the Jammu and Kashmir Constitution Act, 1996, 
which limits the legislative power of the Ruler or 
the Yuvaraj within the residuary sovereignty of 
the State; Jammu and Kashmir Constitution 
Act, 1996, did not lay down any Fundamental 
Rights which could not be abridged or taken 
away by the sovereign Legislature, i. e. the Ruler 
or the Yuvaraj and his powers of legislation as 
indicated above in paragraphs 3 and 4 of this 
judgment are as wide and as plenary as those of 
the British Parliament and they cannot form the 
subject-matter of Judicial review, nor can they be 
impugned on any such ground as is urged by the 
learned counsel for the appellants: 

(8) With regard to the last point urged on be- 
half of the appellants, it is argued that even if 
the Act is intra vires, certain provision in the Act, 
namely, Sections 4 (4), 5 (5), 20, 26 and 35 are 
void as they authorise delegated legislation. The 
learned Acting Advocate General has brought it 
to our notice that this point was neither raised in 
the plaint nor in the arguments before the trial 
Court. This is admitted by the counsel for the 
appellants but he urges that the point is raised 
jn paragraph 12 of the memorandum of appeal 
though reference to the particular sections of the 
Act has not been made therein. Counsel for the 
appellants attacks these provisions because of the 
principle of ‘delegatus non potest delegare’ on the 
ground that the Yuvaraj was only a delegate of His 
Highness. This aspect of the question has been 
exhaustively dealt with in para. 4 above and it 
has been held that the Yuvaraj was not the dele- 
gate of His Highness and that he had as full and 
as plenary powers as His Highness himself and, 
therefore, he could make any law in the State and 
also delegate his powers of legislation to any per- 
son or body whom he thought fit to do so. Even 
then reliance is sought to be placed on some of 
the observations made by some of the Judge of 
the Supreme Court in — ‘A. I. R. 1951 S. C. 332’ 
corresponding to — T951 S. C. R. 747 (A)’,. The 
general effect of the Supreme Court ruling is that 
in the view of their Lordships the doctrine of sepa- 
ration of powers was not rigidly imported into 
the Constitution of India and the maxim ’dele- 
gatus non potest delegare’ was not applicable in- 
asmuch as the Legislatures of the Union and 
of the States were not delegates of any authority 
but were sovereign legislative bodies, subject, of 
course, to the limitations imposed by the Consti- 
tution. The majority of the Supreme Court also 
held that though delegation of the powers of legis- 
lation as to matters of detail was a necessity un- 
der modem conditions and was permissible, the 
intention of the Constitution was that the legisla- 
tive function must be exercised by the legislative 
authority itself and there could be no delegation 
of legislative authority to the extent of abdicat- 
ing its functions and the outside agency to whom 
delegation was made could not become a parallel 
legislature. This majority view is mainly based 
on the principle that the ' Constitution has made 
elaborate provisions as to how and by whom the 
legislative power was to be exercised and such 
power should be exercised accordingly. If we 
examined the delegations made in most of the 
provisions of the Big Landed Estates (Abolition) 
Act, we shall see that these relate to matters of 
detail permissible even under the Supreme Court 
ruling and do not part with essential legislative 
functions, namely, legislative policy and its formu- 
lation as a rule of conduct. But after a careful 
consideration of the relevant material I feel that 
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these restrictions which according to their Lord- 
ships of the Supreme Court are implicit in the 
Constitution of India do not apply to the Ruler 
of tn e Jammu and Kashmir State who enjoyed 
iuil residuary sovereignty regarding which a good 

« ea A?< ca f e Law been quoted in paragraph 4 
of this judgment. 

ca , se °. f a , Ruler of an In dian State there 
is plent y of authority including the observations of 
the Late Chief Justice of the Supreme Court in 
very case to which reference has been made 
m this paragraph for the proposition that he had 
an absolute power to do anything he pleased with- 
in his residuary field of legislation. Such a 
Ruler could either legislate himself or nominate 
some one else who could exercise all his powers 
and make all his decision (Vide para 3 (b) above) 
He could even efface himself altogether if he 
chose to do so. In the light of these observations 
it is hardly necessary to go into the detailTof thf 

KS, tale 6 h f P S Landed Estates (Abolition! 
acl wnicn nave been impugned on this around 

tiViA na n’ ho ^ e ^ er > be pointed out that the delega- 
authori «es and 'relates to 

Kl s ’cVL'!',*'. 0 ' , th ' S “ pr “ e Courr. in — 'air 

< p S’*- .£? 3C 

With* 

(■“'l WS Mfci BoS?T1. R S', 

covered SU by 1S per , iePtly valid and is 

lordship, y „, & srsu“TS 3?. th,ir 

further delegation ’ TMs nhWf 1 ” 1 powers of 
their Lordshim c 7 ,h TrQ • °bj action appears to 

the Proltecml LeSslature 5 the r j? hts which 

3 KTaf fa ’^ g wit ^n thfcSssls S 

granted legisla°Uve%ower S h * Withh^ tUti ° n has 

Premf I 1 / £ Er °«. 

■ necessary to trv tn%r»| rlian + en k’ and ^ ^ un ~ 
occasions in which Le^ntf 1 ' 6 t £V nnumerable 
Dominion and imneriji “K® 8 5°* Pr ^incial 
persons and bodie^with entrusted various 
contained in this Act ”* Slmilar P°wers to those 

a Provincial 61 Leg^llture ^ WaS permissible to 
an Imperial Act of the was a cre ation of 

ly. the P Bd tish t p < arliament n x? ai i tll0 ^ y * name ’ 

Plica, Yuvaraj) of a T Ruler (or his re ’ 

*nir which retained all itJ lke ? ammu and Kash- 
in full, could 6 make su’ h‘& sovereignty 
however, stands on a at 3f?5: Sectlon 26, 

Here the question of award ^ dlfferent footing, 
been left to be settled hv tvL °A co . m P e nsation has 
Iv which could not be re^£ 0nstituent Assemb- 
authority, in paraKranhf 3 “ a subordinate 

has been indicated Tbit i d) a f ld 5 above it 
fo be set up in the Qt-afp Constituent Assembly 
powers which 'was tn Wa 5, tc \. have plenary 
State and definp tv««^ ra v? e a ^ ons titution for the 

Action in tie State S?? 6 0f the ^ion jurk>- 

being a sovereign authcSitv^rv 6 f£ en Yuvara J 
pent could efff| e himSf 7 1 the 7 Britis h Parlia- 

ly set up a parallelw!4 a f nd C0 * uld also obvious- 

parauel legislature for a particular 


purpose. There was nothing wrong in leaving 
the decision of the Question of payment of com- 
pensation to the expropriated landlords to a body 
which was to be convened for the purpose of 
drawing up the Constitution of the State. 

• F 9) E01 ' the toegoing reasons the judgments 
and the decree oi the trial Courts in the two 

affirmed and the appeals are dismissed. 

costs P rtl6S ar6 ’ however% left t0 bear their own 

ed^nn^i 4211 ^ C ' J ' : These are two connect- 

tuted P ?n tL a S d u r ^ e ° 4 ut of two suits > one insti- 
and thl Cou £ in its original jurisdiction 

?? d otbqr before the District Judge, Srinagar 

Bio- ? at the Jammu and Kashmir 

Bi 0 Landed Estates (Abolition) Act of 2007 is ul- 

nlft V a«ecf° f tl he P 0 Wer l° f Shree Yuvaraj and does 
over the 0Wn . ershl P ri S hts °f the plaintiffs 

thfa r LF m dispute. The single Judge of 

hefd that F 6 Case ° f Magher sin e h plahitiff 
S 1 l t v t the “touted Act was intra vires of 

tw ra;l and dismissed the plaintiff’s suit 

Nath W h S « Ken in another case of Badi-i 

Judge ^n^ thpr‘ d l 16r plamtiffs b y the District 
and their suit was also dismissed. The 

plaintiffs in both these cases have filed separate 

appeals against the decrees of the trial Counts 

As the points involved in these appeals are simi- 

menT e sbafi r d- theSe EPPeals to § eth er and thisjudg- 
m ml dl , sp0se of both these appeals. 

ther or not 8 q f stion for determination is whe- 

w t ‘iu r? mmu and Kashmir Big Land- 
ed Estates (Abolition) Act of 2007 is ultra vires 

of Shree Yu varaj who passed that Act in exer- 

of th° f T the P ° wer? vested in him under section 5 
of the Jammu and Kashmir Constitution Act, 1996. 

that. 2) Wil ^“tended on behalf of the appellants 

SmLi L? g l neSS the Mah araja Bahadur Hari 
femghji was not an ommpotent sovereign but was 

a subordinate sovereign. His sovereignty, if any 

after the ^ Btate ’ s accession to India and 
or his representative could not enact anv Law 
under Section 5 of the Constitution Act and the 
impugned Act was, therefore, ultra vires of the 

K rS on ° ^ree Yuvaraj. This contention is 
S- ^conception of the true constitutional 
position of His Highness. An outstanding feature 
of our Constitution before Act No: 17 of 2008 
was the transcedent supremacy of the Maharaia. 
He was the fountain of all powers executive le- 

SfFtt and Judicial. He possessed all the essen- 
tol, attributes of absolute sovereignty and his 
position could well be compared to that of the 
British Parliament. He could make or unmake 

la ^ ^\ S J ? 6 pleaded and no person or body was 

FFFl„ by .i aw in the state a « having Inv 
right to override or supersede any piece of legis- 
lation enacted by him. On account of his abso- 

mvaliditv « ^ ^ ^ any constitutional 

of f b ls enactments could be raised in 

tu J rF fc x l aw - A reference to Section 7 of 

mnkP it la ? ^dependence Act, 1947, will further 

S nic V\ ar that even the eternal sovereignty 
of His Highness reverted to him after the lapse 

of the paramountcy of the British Crown. His 
Highness thus became an omnipotent sovereign 
after the new Dominions (of India and Pakistan) 
came into existence. 

(1^ The contention of the learned counsel that 
His Highness lost his sovereignty after the State’s 
accession to India has equally no force and can- 
not be accepted. A close study of Section 6 
Government of India Act, 1935, (as adapted by 
the Indian Provisional Constitution Order 19471 
will reveal that the accession of Indian States 
which was made possible by Section 2 ( 4 ), Indian 
independence Act, 1947, was subject always to the 
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terms of the respective Instruments of Accession 
and the functions that vested in the Governor 
General, the Federal Legislature and the Federal 
Court under the said Government of India Act 
were to be exercised by them subject to the terms 
of the said Instruments of Accession. The scheme 
of the section shows that a Ruler of a State while , 
becoming a member of the federation could limit 
the subjects within which powers were to be exer- 
cised by the federal bodies and could also impose 
such conditions and limitation which he desired. 
In Clause 8 of Instrument of Accession executed 
by His Highness and accepted by the Governor- 
General of India it has been specially provided 
that ‘nothing in this Instrument affects the con- 
tinuance of my sovereignty in and over the State, 
or, save as provided by or under this Instrument, 
the exercise of any powers, authority and right 
now enjoyed by me as Ruler of this State or the 
validity of any law at present in force in this state’. 

This position has also been recognised both in 
Article 370 of the Constitution of India and the 
Constitution (Application to Jammu and Kashmir) 
Order I960. Article 370 of the Constitution does 
not affect the sovereignty of His Highness except 
to the extent to which he has himself surrender- 
ed a portion of the Sovereignty. It is, therefore 
clear that in spite of the State’s accession to India 
His Highness retained his internal sovereignty & 
was free to do anything he liked within the sphere 
which was not covered by the ceded subjects. In 
this I am supported by a Full Bench ruling of the 
Pepsu High Court reported as — ‘A. I. R. 1953 
Pepsu 1 (F. B.) (B)’, in which it has been held 
that a State by ceding certain powers with re- 
gard to external affairs to another state does not 
cease to be sovereign if its powers with regard 
to internal matters remain unrestricted. 

(14) It has been argued on behalf of the appel- 
lants that Shree Yuvaraj could not legislate un- 
der Section 5 of the Jammu and Kashmir Consti- 
tution Act, 1996 inasmuch as His Highness did 
not & could not part with his inherent powers. His 
argument is that inherent powers are vested in 
His Highness alone due to his being a sovereign 
of the State and he could not part with those 
powers in favour of another person. 

(15) It has been pointed out above that His 

Highness was an omnipotent sovereign and his 
sovereignty was not limited except in regard to 
those subjects which he had ceded. A perusal 
of Sections 4, 5 and 72, Jammu and Kashmir 
Constitution Act, 1996, as they stood before Act 
No : 17 of 2008 was passed, will make it clear that 

His Highness was supreme authority in the State 
and there was no limitation on his powers. His 
position was similar to that of the British Parlia- 
ment. Section 4 of the Constitution Act provides 
that ‘the territories for the time being vested in 
His Highness are governed by and in the name 
of His Highness, and all rights, authority and 
jurisdiction which appertain or are incidental to 
the government of such territories are exercisable 
by His Highness, except in so far as may be other- 
wise provided by or under this Act, or as may be 
otherwise directed by His Highness.” From this 
it is abundantly clear that His Highness could 
direct that the rights, authority and jurisdiction 
which appertain or are incidental to the Govern- 
ment of the territories of the State may be exer- 
cised by some one else as his regent. The expres- 
sion ‘all rights, authority and jurisdiction which 
appertain or are incidental to the Government’ is 
wide enough to cover the legislative, executive and 
judicial functions of the Government. It may 
be pointed out here that His Highness by Procla- 
im tion of 7th Har 2006 which corresponds to 20-6- 


1949, expressly ordained Shree Yuvaraj to carry 
on the Government of the State and entrusted all 
his powers, rights and prerogatives to the Yuva- 
raj for that purpose. Shree Yuvaraj was, there- 
fore, fully competent to exercise powers and 
prerogatives which were exercisable by his High- 
ness himself. 

(16) Great stress was laid by the learned coun- 
sel for the appellants on the fact that His High- 
ness being himself a delegate of the British Parlia- 
ment could not further delegate his powers to 
the Yuvaraj. There appears some confusion in 
the mind of the learned counsel in regard to 
the principle ‘delegatus non potest delegare’. 
This principle is not applicable to His Highness 
as he is not a delegate of the British Parliament 
but was supreme and enjoyed powers which 
were not limited by any legislation. His Highness 
was independent and powerful as British Parlia- 
ment itself in so far as internal sovereignty of the 
State was concerned and he could direct anyone 
to carry out the same functions in respect of 
the Government as he could himself do. There 
have been some occasions previously when His 
Highness entrusted his powers to different 
persons or bodies for the purpose of carrying 
on his Government in his absence; for instance 
on 21-11-1944, when he went abroad in connection 
with his tour to the various war fronts he appoin- 
ted a council consisting of three members and 
entrusted them with full powers to carry on the 
Government in his absence; (2) on 30-10-1947, 
when he appointed Sheikh Mohammed Abdulla to 
function as the Head of the Administration. 
Instances of such like entrustments of powers and 
prerogatives by the Crown are to be found in 
the English History as well. Reference in this 
connection may be made to Halsburv’s Laws of 
England Vol. VI page 449 and Anson’s Law and 
Custom of Constitution Vol. II part I. 

(17) In a recent case reported as ‘AIR 1952 
J & K 7 (E)\ in which it was held that all 
powers, legislative, executive and judicial in rela- 
tion to the State and its Govt, have under His 
Highness’ Proclamation devolved upon Shree 
Yuvaraj. This pronouncement of the Board of 
Judicial Advisers has set at rest all doubts and 
controversies on the point whether or not His 
Highness could entrust his inherent powers to 
Shree Yuvaraj. In a case which came up before 
the Supreme Court reported as 'AIR 1951 SC 332 
(A)’, the late Chief Justice Kania observed at 
page 337 as under: 

‘‘A legislative body which is sovereign like an 
autocratic ruler has power to do anything. It 
may, like a Ruler, by an individual decision, 
direct that a certain person may be put to 
death or a certain property may be taken over 
by the State. ‘A body of such character may 
have power to nominate someone who can 
exercise all its powers & make all its decisions’. 
This is possible to be done because there is 
no authority or tribunal which can question 
the right or power of the authority to do so.’* 

(18) It is, therefore, quite clear that by virtu© 
of the proclamation made on the 7th Har 2006 Shree 
Yuvaraj became a replica )of His Highness 
possessing rights, powers and prerogatives which 
were as ample and full as those enjoyed by His 
Highness himself. 

(19) It is further contended by the counsel for 
the appellants that the impugned Act having 
been passed by Shree Yuvaraj under S. 5, Jammu 
and Kashmir Constitution Act, being abrogated 
by Art. 385 of the Constitution of India which 
according to the learned counsel had been wholly 
adopted by Shree Yuvaraj by his proclamation 
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dated 25-11-1949, Is invalid. This contention of 
the learned counsel is again devoid of all force. 
The Constitution of India, it will be observed, 
has got only a limited application to the State 
of Jammu and Kashmir. The main provision of 
the said Constitution so far as the State is con- 
cerned is Art. 370 which lays down that only such 
of the provisions of the Constitution of India 
shall apply to the State of Jammu and Kashmir 
as the president of India may, in consultation 
with the State Government, declare to be appli- 
cable. Shree Yuvaraj’s aforesaid proclamation 
has to be interpreted in the light of Art. 370. 

In para 1 of the proclamation Shree Yuvaraj 
observes that the Constitution shortly to be adop- 
ted by the Constituent Assembly of India shall, 
in so far as it is applicable to the State ox Jammu 
and Kashmir, govern the Constitutional relation- 
ship between this State and the contemplated 
Union of India and shall be enforced in this 
State by him in accordance with the tenure of 
its provisions. In second paragraph he says that 
‘the provisions of the said Constitution shall, as 
from the date of its commencement, supersede & 
abrogate all other constitutional provisions inconsis- 
tent therewith which are at present in force in 
this State.’ Reading the two paragraphs together 
and bearing in mind the rule of harmonious con- 
struction it will be obvious that the express pro- 
visions of the said Constitution can mean only 
those provisions which apply to the State and not 
those which have no application. Moreover a 
perusal of the Constitution (Application to Jammu 
and Kashmir) Order, 1950 which was promulgat- 
ed by the President on 26-11-1950 and which is, 
therefore, subsequent to Shree Yuvaraj’s procla- 
mation further makes it clear that the Consti- 
tution of India has only a restricted application 
to the State. 


Reference has also been made by the counsel 
for the appellants to Art. 385 which is not quite 
germane. An analytical examination of Art. 370 
of the Constitution of India and Constitution 
(Application to Jammu and Kashmir) Order will 
reveal that Art. 385 does not in terms apply to 
-our State. It is provided in Art. 370 that the 
provisions of Art. 238 (which in turn makes the 
provisions of Part 6 of Constitution of India ap- 
plicable to Part B States) shall not apply in rela- 

\ 10 ? st ? te of Jamm u and Kashmir. When 

Art. 238 itself is not applicable no Article contain- 
ed in Part VI is applicable. Thus Art. 168 which 
provides for the legislatures of the State is also 
not applicable. The learned counsel for the appel- 
lants has argued that impugned Act could not 
have been passed by the Yuvaraj as legislature of 
the State was in existence and could be summoned 
to pass such an Act. There appears to be some 
confusion m the mind of the learned counsel in 
regard to this point. As pointed out above Art. 

^ not applicable; so the question of summon- 
*?.? H 16 le | lsl ature under the provisions of Con- 
stitution of India as contemplated by Art. 385 

K nSe * T 11 farther be evident that 
fnH* ? „ haS b f n who ly omi tted from applicability 

(2 1 and (3 1 of Art - 246 also do 
our State ’ ie -> there is no 

fetate list or concurrent list so far as our State 

f 0w c “ c ™. It is not, therefore, dear as to 

ture ' hf authority functioning as legisla- 

Mrfnrm State could exercise the powers or 

todiar^iri t Lf dUtle i 3 Wh6n the Constitution of 

that ht d .n COnf . er an y such Powers. It appears 

been . mis J; a £ e or oversight Art. 385 has 

•nlicat^ Qh i d T m Sch ' 2 t0 the Constitution (Ap- 
P cation to Jammu and Kashmir) Order, 1950. 


(20) Even assuming that Art, 385 is applicable 
let us see what would be its effect. The term of 
the Praja Sabha (State Legislative Assembly) had 
expired long before the Constitution of India came 
into force. There was no legislative Assembly 
functioning immediately before the commencement 
of the Constitution. The only body or authority 
functioning immediately before the commencement 
of the Constitution of India was the authority 
exercising powers of legislation under S. 5, Jammu 
and Kashmir Constitution A.ct. i.e. Shree Yuva- 
raj. It bills down to this that Shree Yuvaraj who 
exercised the powers of legislation under the 
afoiesaid proclamation of His Highness immedi- 
ately before coming into force of the Constitution 
of India v/as to continue to legislate. Further 
Art 372 of the Constitution of India provides 
that laws in force in any part of India will 
continue to remain in force until repealed by any 
enactment and it is to be noted that before Act 
No : 17 of 2008, Section 5 of the Jammu and Kash- 
mu Constitution Act had not been repealed bv 
any enactment. Thus there being no repugnance 
between our Constitution Act of 1996 and the Con- 
stitution of India, the former provision stood in- 
tact and Shree Yuvaraj continued to enjoy full 
powers of legislation. 

(21) It is further contended that the impugned 
Act is invalid because it is repugnant to the Indian 
Land Acquisition Act and Jammu and Kashmir 
Land Acquisition Act. Reliance in this behalf 

is piaced on Art. 254 of the Constitution of India 
which reads as under : 


V 


^ UI a Law made by ju^- 

lature of a State is repugnant to any provi- 
sion of a Law made by Parliament which 
Parliament is competent to enact, or to any 
provision of an existing law with respect to 
one of the matters enumerated in the Con- 
current List, then, subject to the provisions 
of ciause (2) the Law made by Parliament, whe- 
ther passed before or after the law made by 
he Legislature of such State, or as the case 
may be the existing law, shall prevail and the 
law made by the Legislature of the State, shall 
, 0 ' \°J; he exte , nt of repugnancy, be void. 

(2) Where a law made by the Legislature of 
a State specified in Part A or Part B of the 
First Schedule with respect of the matters 
enumerated in the Concurrent List contains 
any provision repugnant to the provisions of 
an earlier Law made by Parliament or an exis- 
ting Law with respect to that matter, then, 

the Le 2islature of such 
State, shall if it has been reserved for the 
consideration of the President and has receiv- 
ed his assent, prevail in that State: 

t v at no , thm g 111 this clause shall pre- 
vent Pailiament from enacting at any time any 

law with respect to the same matter including 
a law adding to, amending, varying or repeal- 
ing the law so made by the Legislature of the 


The argument with respect to repugnancy of the 
impugned Act to the Indian Land Acquisition Act 
is based on Article 254 Part (1). Article 254 (1) 
ana ( 2 ) when examined in conjunction with 
other provisions of the Constitution of India will 
be found to have no real application to our State. 
The first sine qua non for the applicability of 
this Article is the competency of the Indian :• 
Parliament to enact a law to which the impugned * 
Act is said to be repugnant, and secondly there '•> 
must be a concurrent list so far as our State is A* 
concerned. The Indian Parliament has not sot ! 
the same powers of legislation in relation to file. " 
State as it has got with regard to other Part 'B^Y - 


\ 

* 


38 Jammu & Kashmir 


Magher Singh v. Principal Secy., J. & K. Govt. ( Wazir C. J.) A. I, R. 


States. The question of repugnancy can only 
arise if the law is repugnant to some other law 
which the Parliament is competent to enact, i. e., 
any law dealing with a matter contained in the 
First Schedule to the Constitution (Application 
to Jammu and Kashmiri Order, 1950. The Indian 
Land Acquisition Act, being a Law with respect 
to a matter that is not enumerated in the said 
Schedule and there being no Concurrent List, the 
impugned Act is not hit by Article 254 (1). 

(22) The question of repugnancy of the impugn- 
ed Act to the State Land Acquisition Act cannot 
also be raised. Under Article 254 (2) it is neces- 
sary that the impugned Act should be with res- 
pect to some provision of an existing law which 
also relates to one of the matters specified in the 
Concurrent List. As already seen Schedule 7 to 
the Constitution of India and Article 246 (2) & 
(3) do not apply to our State. There being no 
Concurrent List so far as our State is concerned, 
application of Art. 254 (2) can have no meaning 
and reference to this provision is wholly irrele- 
vant. 

(23) It has been argued that the impugned Act 
is void because it aims at extinguishing the rights 
of ownership in private property without provid- 
ing for compensation. It is contended that no 
property can be acquired without compensation 
and no law could be enacted which is repugnant 
to the fundamental rights. It may be pointed 
out here that Part III of the Constitution where- 
in are placed the various fundamental rights has 
not been made applicable to our State. It fol- 
lows, therefore, as a corollary that fundamental 
rights of the people of the State have not been 
recognised so far. As Part III of the Indian 
Constitution is not applicable to the State we 
have to see if there is any provision in our Consti- 
tution which corresponds to Article 13 of the 
Constitution of India or whether there was any 
other check on our erstwhile Ruler’s power of legis- 
lation in regard to the private property. We have 
already examined the power of the Ruler of the 
State under the Constitution obtaining in the 
State. His Highness was omnipotent sovereign 
and there was no law which he could not make 
or alter. So there was no restriction on the 
powers of the Ruler to make law's in respect of 
the private property of his subjects. 

Although it may be very hard on the subjects 
not to possess fundamental rights and to be de- 
prived of the private property without compensa- 
tion under a law enacted by a competent autho- 
rity yet the Courts cannot afford any relief to 
the subjects in case they find that the law, whe- 
ther good or bad. is made by a competent autho- 
rity and the executive has strictly acted according 
to that law. The function of the Court is to 
interpret the law as it is and not to suggest what 
the law ought to be. Since the fundamental 
rights have not been recognised in our State 
either in the form of moral precepts or in the 
form of guarantee enforceable in law, the Courts 
in the State cannot declare any law as unconsti- 
tutional on the ground of contravention of any 
supposed fundamental or natural right. In sup- 
port of this principle reliance may be placed on 
the following authorities: — ‘A. I. R. 1950 S. C. 
27 (H)\ and AIR 1951 All. 44 (G)\ wherein it has 
been held that an Act cannot be declared void if 
it is merely supposed to be against the spirit per- 
vading the constitution. The effect of this pro- 
nouncement is that we must lay our hand on some 
specific provision of the Constitution which ren- 
ders the enactment as void. 

(24) The learned counsel for the appellants has 
relied upon — ‘A. I. R. 1952 S. C. 252 at page 271 


(F)’, wherein it has been laid down that the obli- 
gation for payment of just compensation is a ne- 
cessary incident of the power of compulsory ac- 
quisition of property, both under the doctrine of 
the English Common Law as well as under the 
continental doctrine of eminent domain, subse- 
quently adopted in America. But this authority 
is not helpful to the appellants inasmuch as it is 
based on particular words of Article 31 Clause (2> 
of the Indian Constitution. 

(25) Lastly it has been argued that certain 
provisions of the impugned Act such as Section 2G 
are delegated piece of legislation which Shree 
Yuv&raj could not enact as a delegate of His High- 
ness. Section 26 of the impugned Act is as un- 
der : 

“There shall, until the Constituent Assembly of 
the State settles the question of Compensation 
with respect to the land from which expropria- 
tion has taken place under this Act, be paid by 
the Government to every proprietor who has been 
expropriated from any land under the provisions 
of this Act, an annuity in the following manner, 
namely : 

(a) for the first year after expropriation an 
amount equal to 3 /4th of the land revenue 
assessed on the land from which expropria- 
tion has taken place, 

(b) for the 2nd year 2 /3rd of such land revenue; 
and 

(c) for the 3rd and subsequent years 1/2 of such 
land revenue. 

Provided that the amount so payable shall not 
in any case exceed a sum of Rs. 3,000 per 
annum : 

Provided further that no such amount shall be 
payable in respect of any area held or appro- 
priated by the proprietor from lands recorded 
as Shamilat-Deh. 

(26) A perusal of Section 26 makes it clear that 
the legislature has not denied compensation but 
has referred its settlement to the Constituent 
Assembly. The first question is whether Shree 
Yuvaraj was a delegate of His Highness and the 
next question is whether he could delegate the 
power to the Constituent Assembly to settle the 
question of compensation. We have noticed above 
that Shree Yuvaraj is not a delegate of His High- 
ness but was a replica of His Highness enjoying 
powers which in their nature, scope and ampli- 
tude coincide with those of His Highness. Shree 
Yuvaraj thus did not act as an agent or delegate 
of HLs Highness and the contention of the learned 
counsel for the appellants is without force. Even 
with respect to the Indian Legislature which de- 
rived its power of Legislation from the British 
Parliament it has been held that while enacting 
within the spheres of its powers it does not act 
as a delegate. Reference in this connection may 
be made to ‘4 Cal 172 at page 180 (P. C.) (C). 
— ‘Madho Saran Singh v. Emperor’, A. I. R. 1943' 
All. 379 (F. B.) (K) and — ‘United Provinces v. 
Mt. Atiqa Begum’, A. I. R. 1941 F. C. 16 at page 
24 (L). In — . ‘AIR 1941 All 44 (G) and — ‘Veera- 
bhadrayya In re’, A. I. R. 1950 Mad 243 (M) it has 
been held that the principle of delegata potestas 
non potest delegare is inapplicable to the Indian 
Legislature. If this principle is not applicable 
to the Indian Legislature .which derived its power 
from the British Parliament much less could it 
be applicable to His Highness or his replica ghree 
Yuvaraj. The Ruler was fully competent to frame 
any law in any fashion he liked through any 
agency he liked. His position in this respect was 
that of British Parliament. Reference in this 
behalf may be made to a Privv Council ruling re- 
ported as — ‘A. I. R. 1939 P. C. 36 (J)’, in which 
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it has been held that within its appointed sphere 
the provincial Legislature is as supreme as any 
other Parliament, it is within the power of the 
Provincial Legislature to delegate legislative 
powers to the Lieutenant-Governor in Council, or 
to give him powers of further delegation. 

(27) We have also been referred by the counsel 
for the appellants to an authority reported as — 
‘AIR 1951 S. C. 332 (A)’, in support of the conten- 
tion that legislative powers in regard to compen- 
sation could not have been delegated by Shree 
Yuvaraj to Constituent Assembly but a reference 
to Para 39 of this ruling will show that it is bas- 
ed on principle of separation of powers and im- 
plied prohibition against delegation of legislative 
functions contained in Articles 245 and 357 of the 
Constitution of India. While there is an implied 
prohibition against delegation of legislative func- 
tion in India we have in our State Constitution 
neither any affirmative limitation nor any nega- 
tive prohibition against such delegation. Shree 
Yuvaraj, therefore, was fully competent to leave 
the question of determination of the compensation 
to the Constituent Assembly. 

(23) For the reasons given above it is clear that 
the impugned Act is not ultra vires of the powers 
of Shree Yuvaraj nor is it open to review by our 
Courts. The Courts below have rightly dismissed 
the suits filed by the plaintiffs and these appeals 
are, therefore, dismissed. The parties are left to 
bear their own costs in this Court. 

A/R.G.D. Appeals dismissed. 
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Mst. Safia, Appellant v. Mst. Fatima and 
others, Respondents. 

Second Appeal No. 29 of 2009, D/- 10-3-1953. 

^ Us t^ m ( Kas hmir) — Succession 

(Muhammadan Law — Custom). 

If a daughter failed to establish a custom 

H? der X hi< £ she claim ed as a Dukhtar 
Khana Nashin nominated by her mother 

madan to 7 ? aU back upon Moham- 

^nnfi W a £ d clain * a share to which that 
law entitles her unless, of course it is 

+u at by . custom she is excluded by 
Law h °' h l^ heir and that Mohammedan 
f P i 1 s ft uper seded by such custom 
to that extent. 8J&KLR 117. Followed. 

14l b l L ^rA Ct K (1 ?.° 8) * Arts 142- 

property! mt * distributive share of deceased’s 

^ Muhammadan died in 1994 

— Mutation n r?f a SOn ^ and a dau S*iter S 
in s onnv Pn deceased’s property effected 

death 2 nf 2 w 1 of W i ^ norin S S — On 

death of # W, another mutation in S 2005 

ShichldPH fav ^ r , 0f W ’ s two daughters and 
hi m tbat mu tation — S coming 

fav?urin S1 thP °c f a m r ° Perty mutat ed in he? 
£r v ilr r in the same year y,,, o 

1 2 1 ?P 6 t° r declaration that she wa S b khana* 
nashm daughter of A and as such was en 

in their S sh f a I 6 witb her brother W 
y. _ father s estate — ■ Averment that 

At^its wo^f enied by , heirs of W in 200 ^ 

arisen in S pnno US t of f ction would have 

effectedin 2009 a r,75 en flrst mutati °n was 
heinff 00 l and s was excluded — That 

held was withfn 

between de^thof A?n S iogf and^’ Peri ° d 
«to possession of^roperty W 2 1>oThe“f 


was much less than statutory period of 12 
years. (Para 8) 

Anno: Limitation Act, Art. 12U, N. 32- 

Art. 123 N. 4; Arts. 142-144 N. 45. 

Jaswant Singh, for Appellant; R. C. Nania, for 
Respondents. 

CASES CITED: 

(A) 4 J & K L R 254 

(B) (’49) 8 J & K L R 117 

J. : This appeal pertains to Kishtwar 
tensil and arises out of the following facts : 

(2) One Ahmad Sheikh died in the year 1994 
leaving behind him a son by name, Wali Sheikh” 
and a daughter, by name, Safia. Safia claimed 
that she was a resident daughter (Khana Nashin j. 
After the death of Ahmad Sheikh, the landed 
property lei t by him remained unmutated in the 
name of anybody till the year 2002. We have 

pffo!S«H eV - de ^ e lIlat after a11 mutation was 
effected in the year 2002 in the name of Wall 

f nd tpe claims of Safia were not taken 
notice of by the revenue authorities, it so hat> 

P f“ ed F t ? e year 2004 Wali Sheikh also 
died. After his death, mutation was effected in. 

the name of his two daughters and in the name 

thAf™ aIready stated > wa s ignored at 

£ * L th previous mutation effected on the 
ft hn ^ d Sheikh, her father. It is found 
by both the Courts below that Safia came intc 
possession of the property left orMnallv bv 

Jeth^oof^flfi 1 ’ ^ ome ^ bere in the year 2005. In 

to t thp 2 ?°ffPP S ^vfat br K Ught a SUlt seekin 8 a declaration 
t ° A? ect , that was a Khana Nashin daugh- 

thp f^ mad f Sneikh ’ & 85 such sh e had acquired 
the status of a son and was entitled to share 

half and half with Wall Sheikh, her brother, 
rr® p ^ op erty that was left by Ahmad Sheikh. She 
also had averred in her plaint that according to 
custom a Khana Nashin daughter acquired the- 

a S0 Ii & was entitled to succeed equally 

Kishtwar ^ r0th , er V. V le trial Court of Munsiff 
Kishtwar found that Safia was not a Khana 

Nashm daughter, nor was the custom of making 
a Khana Nashin daughter in presence of male 
° f . fbe last owner proved in the case. But 
the trial court held that Safia was a Muslim and 
as such was governed by Mohammedan Law, and 
even though she had not . been able to 
p f ove herself as a Khana Nashin daugh- 
ter she could not be deprived of her 
rights which vested in her as a Muslim accord- 
ing to Mohammedan Law. It therefore, passed 
a decree to the extent of l/3rd share (to which 
t fl d w) U in h f r fl p entitled according to Mohammedan 
av^o? 1 Safia in the Property left by 

Siibordinatp ei ?H ° n appeal > the learned Senior 
Subordinate J udge Jammu arrived at the conclu- 
sion that since Safia had based her suit upon 

f^hPr Wh ! C -f ? e had failed t0 establish, there- 
^ • deserved dismissal. He therefore, 

h^ l dlS ^ Sal of the plain tiff’s suit. He has. 
based his finding upon a passage which occurs 

m a judgment of this court reported as — ‘Mst 

Zebi v. Reeha Mir’, 4 J and K LR 254 (A) which 
runs as follows : 

“It was further contended on behalf of the 
appellant that even if she were not a Khana 
Nashm daughter she would be entitled to a 
share under the Mohammedan Law. It was- 
common case of the parties that succession was 
governed by custom under which a Khana 
Nashin daughter succeeded to the entire pro- 
perty. Succession could be governed either bv 
a custom or by personal law because there can- 
not be two different and inconsistent rules or 
succession or inheritance. It was admitted by the 
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parties that a Khana Nashin daughter would 
succeed to the entire property. The plaintiff 
is not a Khana Nashin daughter and according 
to the custom stated above she would not inherit 
the property at all.” 

(3) We wish that the learned Senior Sub-judge 
had read the next following paragraph occurr- 
ing in the same judgment. This paragraph runs 
as follows : 

“It appears that some confusion exists as to 
whether a person who sets up a custom relating 
to succession can inherit under the Mohamma- 
dan Law. It is only when a custom is set up by 
a plaintiff which is not admitted by defendant 
and the plaintiff fails to prove the existence 
of the custom that the plaintiff would be en- 
titled to succeed under the Mohammedan 
Law 

(4) In this case the custom alleged by Safia 

was denied by the opposite party and the trial 
court itself came to the conclusion that no custom 
•of the variety pleaded by Safia was proved. There- 
fore according to the very judgment upon which 
reliance has been placed by the learned Senior 
Sub-judge, there is no reason as to why Safia 
should not be allowed to fall back upon the pro- 
visions of Mohammedan Law. 

(5) It may be pointed out here that the custom 
of making a resident daughter is prevalent 
generally in Kashmir province. In Kashmir pro- 
vince the law of succession among at agriculturist 
classes has been greatly modified by custom. Ac- 
cording to the custom prevalent generally in 
Kashmir province ‘‘Daughters inherit only when 
they reside with their husbands in their father’s 
house and are made Dukhtar Khana Nashin. 

• otherwise not (Vide Code of Tribal Customs by 
Sant Ram Dogra). This custom has been 
recognized by courts, so far as Kashmir province 
is concerned all along. If in Kashmir province a 
daughter failed to prove herself that she was a 
resident daughter, she would fail to get any 
share in the property left by her father, since 
she would succeed only if she were made a Khana 
Nashin daughter according to the custom just 
referred to. But as already stated, no such custom 
h?.s been proved to exist in Kishtwar as obtains 
in Kashmir whereby daughters are excluded from 
inheritance unless they are made Khana Nashin 
daughters. Nor has one been pleaded, much less 
proved in the present case. At the most that can 
be said, so far as the present case is concerned, 
is that Safia tried to establish that she had ac- 
quired by custom a better status of Khana 
Nashin daughter than that of an ordinary daugh- 
ter as governed by Mohammedan Law. But though 

•she has failed to prove her better status, i.e., failed 
to prove that she was a Khana Nashin daughter 
and equally failed to prove that there was a 
custom which would make it possible for a 
daughter to become a Khana Nashin daughter in 
the presence of a male issue of the last owner yet 
we are, of the opinion that there is no reason as 
to why and how she could be deprived of her 
rights which accrued to her by virtue of her 
original status, i.e.. that of a daughter governed 
by Mohammedan Law. There is ample authority 
for, this proposition, and reference may in this 
connection be made to — ‘Lassi Ganai v. Reshi 
Mir’, 8 J & K LR 117 (B) in which it has 
been held that “ if a daughter failed to esta- 
blish a custom under which she claimed as a 
Dukhtar Khana Nashin nominated bv her mother, 
she is entitled to fall back upon Mohammedan 
Law and claim a share to which that law en- 
titles her unless, of course it is proved that by 
custom she is excluded by some other heir and 


that Mohammedan Law has been superseded by 
such custom to that extent.” 

(6) Taking all this into consideration, we hold 
that since the custom of making a Khana Nashin 
daughter in the presence of a male successor has 
not been established in the present case, the 
plaintiff is fully entitled to fall back upon 
Mohammedan Law. 

(7) There is yet another ground on which the 
suit of the plaintiff has been ordered to be dis- 
missed by the first appellate court. The lower 
appellate court has held that the suit is time 
barred. In the opinion of the lower appellate court 
the cause of action accrued to the plaintiff on 
16th Chet 1993 which according to the lower appel- 
late court is the date and the year in which 
Ahmad Sheikh, father of Safia, died, We may 
state here that Ahmed Sheikh has not died on 
16th Chet 1993. 16th Chet 1993 is the date and year 
when Safia was married. In fact Ahmad Sheikh 
has died somewhere at the close of Chet 1994. 
This would show the slipshod manner in which 
the courts below go through the record of cases, 
with the result that glaring mistakes are com- 
mitted with telling effects. 

(8) Now we have already seen that from 1994 no 
mutation of the property left by Ahmad Sheikh 
was effected till the year 2002. It was in the 
year 2002 when Safia was excluded from muta- 
tion being effected in her name that a cloud ap- 
pears to have been cast on her title, though it 
may not be lost sight of that Safia says that she 
had no notice of that mutation and the muta- 
tion record also does not show that Safia 
was present on spot. In the year 2005 
another mutation was made by the revenue autho- 
rities and this time after the death of Wall 
Sheikh which took place in the year 2004. In 
this mutation Safia was also entered in the 
revenue records as one entitled to share the pro- 
perty with the daughters of Wali Sheikh. Again 
it is in evidence that Safia came into possession 
of the land in the year 2005. Under these cir- 
cumstances the suit cannot be in any way barred 
by time. The case of Safia is that her title was 
denied by the heirs of Wali Sheikh in Baisakh 
2006. So it is clear that according to the averment 
made by Safia the cause of action would arise 
in the month of Baisakh 2006. At its worst the 
cause of action would have arisen for Safia to 
bring a suit for declaration in the year 2002 when 
mutation was effected in the name of Wali Sheikh 
and Safia was excluded from inheritance. Even 
then the present suit is within six years which 
is the period of limitation prescribed for bringing 
a suit for declaration. The lower appellate court 
was, clearly wrong in holding that Safia’s rights 
to the property had got extinguished since she 
was out of possession for more than the statutory 
period prescribed for bringing a suit for posses- 
sion of immovable property, i.e., 12 years. Safla’s 
father died in Chet 1994 and Safia came into 
possession of the property in Rabi 2005, that is to 
say, within a period of 11 years which is much 
less than the statutory period for which it is 
necessary to be out of possession, so as to bring 
about extinction of the right to seek possession. 
We, therefore, hold that Safia’s suit is within 
time. 

(9) The result of all this is that Safia is entitled 
to succeed to the property left by Ahmad Sheikh 
as a daughter entitled to get a share according to 
Mohammedan Law. We, therefore, accept this ap- 
peal, set aside the judgment and decree of the 
lower appellate Court and restore that • of the 
trial Court. This appeal is accepted with costs. 
B/H.G.P. Appeal allowed. 
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Badri Nath, Appellant v. State. 

Criminal Appeal No. 1 of 1952, D/- 18-8- 
1952. 

(a) Evidence Act (1872), Ss. 101 to 103 — 
Criminal trial — (Criminal P. C. (1898), S. 
367). 

Though the evidence, both for the 
prosecution and for the defence, has, at 
some stage of the case, to be weighed, in 
criminal cases the evidence has not to be 
weighed in golden scales, and there must 
be great preponderance of weight on the 
side of the prosecution before the accused 
can be found guilty. AIR 1944 F C 66 
(FB) Rel. on. (Para 10 J 

Anno: Evidence Act Ss. 101 to 103 N. 3* Cr 
P. C. S. 367 N. 6. 

(b) Evidence Act (1872), S. 154 — Result 
of cross-examination. 

The fact that the witness was declared 
hostile by the Court at the request of the 
prosecuting counsel and he was allowed 
to cross-examine the witness furnishes 
no justification for rejecting en-block the 
evidence of the witness. His evidence 
has to be read and considered as a whole 

a T ev L 1° find out whether any 
weight should be attached to the same. 

Anno: Evidence Act, S. 154 N. ( £ aia 16) 

? adr T i Das and Pt - Madsudan Kak, for 

As,tt - 

CASE CITED: 

^ 44) 1944 FC 66: 45 Cri LJ 755 (FB) 

IQBAL AHMED MEMBER: While fully alive 

estimate ^f^oral e^dencemTieTy Kludge 

by the Courtl Lv Pt F dri Nath Jalali recorded 
oy tne Courts below and to affirm his conviction. 

Bari Nath" ? hadon 2005 (August 1948) Pt. 

appellant if ' hereinaft «’ referred to as the 
December 1947 t F P0rary Tehsildar at Uri. Till 

possession of ? raM ers'^butTh^ ab ° Ut F 
from the same anrt rivn ^ n h y • dls P° s sessed 
blished in or ah^nf administration was esta- 

exigencies of the situation 6 hn ning V? 48 ' The 
desirability of mffita™ * F F wever ' dlctated the 

some time to tm ’L? 1 ' 01 oy ? r the area 
administration had for ?h’ accordlngly ’ the civil 

in C o,,. b „., lon wilh 

Who waf ZaUdoT' ^ambL 0116 9 huIam Rasu! ’ 
villages, had gone over tr?^ d 4. and . surr °unding 

fact, after the establi9hn?^f akl f ta ^ side and this 
tion, necessitated the °/ civil a <iministra^ 
Zaildar th? mo^e J L app ° mtment of another 

2004 (1947) F revenue for the S. year 

(30-8-1948) lome 7emfF ° n 15th Bhadon 2005 

neighbouring viiioF m ndars *. of talamabad and 

A. to the anneu a ? es - pre ® e nt ed a Petition Ex. P. 

D be appointed Zaild^? that one Mutwali Mir (PW 

Gulam Rasul o n t-hl the J d i aqa in Place of 
of the' order of the sFinT dat ®’ 111 Pursuance 
<P. W. 2) recorded trSF F Dma Nath p atwari 

Zemindars who stated that 6ment ° f a number of 
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“Mutwali Mir has shown sympathy towards us 
and we request that it will meet the ends of 

justice if Mutwali Mir is appointed Zaildar of our 
illaqa”. 

It appears from the evidence of Dina Nath that 
the Chief Administrator, Pir Mohd Maqbul (P. W. 
17) was present when the application just referred 
to was presented and when tile joint statement 
of Zemindars was recorded by Dma Nath. Dina 
Nath further stated that “the Administrator order- 
ed verbally that since he (Mutwali Mir) had done 
good work in military he may be appointed as 
Zaildar.’’ At that time lie passed the order ver- 
bally. It is also a matter of admission that after 
the departure of Gulam Rasul, Mutwali Mir was 
playing the role of Zaildar and was, to all intents 
and purposes, a de facto Zaildar. 

(4) The application Ex.-P. A. was disposed of by 
the appellant on 7th Assuj 2005 (22-9-1948) by his 
order Ex. P. B. in which after noting that 

“Mutwali Mir has rendered great help to the Mi- 
litary and had worked with great enthusiasm at 
the time o£ Qabaii raids and the Zamindars too 
gave a statement on their part in favour of this 
man’s appointment as Zaildar,” 
he went on to observe that “under the present 
emergency conditions this man is fit and suitable 

of Zaiidarship.” He, however, added in the order 
that 


Lina iiiaqa, is unae 


this time, therefore, at this time the appoint- 
of Zaildar cannot be made according to the rules 

‘ \ therefore he is ap- 

pointed Zanclar for the tune being for conduct- 
ing the work and afterwards necessary action 
under rules will be taken.” 

In view of the reasons just set out the appellant 
ordered that, subject to confirmation by the Chief 
Administrator (Pir Mohd Maqbul), “Mutwali Mir 
is appointed Zaildar of the aforesaid villages for 
tne time being as an emergency measure.” 

(5) A period of about three weeks elapsed bet- 
ween the date of application Ex. P. A. and the 
passing of order Ex. p. b. and the case 
or the prosecution is that the appelt. deferred 
passing order on the application Ex. P. A. till his 
demand for a canister of Ghee and payment of 

iv I as . 1 ^ e S a, l gratification was complied with 
by Mutwali Mir. Indeed it is alleged that on 
some date between 28-31st Bhadon S. 2005 (12 to 
15 Sept. 1948) a canister of Ghee was taken bv 
Mutwali Mir and eventually delivered to the ap- 
pellant, and further a sum of Rs. 25/- was also 

paid tne very next day by Mutwali Mir to the 
appellant. 


• The evidence shows that in the meantime 
information had reached the Chief Administrator 
tnat the appellant had received a sum of Rs. 50/- 

fr01 ?V At * a Mohd Numberdar (P. W. 7) as illegal 
gratification for recommending the remission of 

^ 0vernrnen t revenue for the instalment of 
Magh 2004 and accordingly, the Chief Administra- 
tor passing order Ex. (P. w. 6) on 25-9-1948, drecting 
that Atta Mohd be summoned “for the sake of 
an enquiry so that proper proceedings may be 
taken after an enquiry from him.” Within four 
days of the last mentioned order the Chief Admi- 
nistrator on 29-9-1948, passed orders Ex. P. W. 8 
in which, after pointing out that 
“there is sufficient proof to believe that you have 
accepted Rs. 20/- and Rs. 30/- as illegal grati- 
fication from one Atta Mohd 

to do away with the revenue of 

Kharif 2004”, 

he called upon the appellant to submit his expla- 
nation within two days “to complete the case and 
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to proceed further”. The appellant forthwith 
submitted his explanation Ex. P. W. 9, which ap- 
parently was not acceptable to the Chief Admi- 
nistrator, with the result that the latter passed 
an order on 15-10-19*18 suspending the appellant 
(vide statement oi Gulam Nabi P. W. 10 cn p. 
47). 

(7) After the suspension of the appellant, and 
the lapse ot more than a month alter the older 
for appointment of Mutwali Mir as Zaildar was 
passed, Mutwali Mir on 26-10-1943 submitted a 
petition Ex. P. C. to the Chief Administrator that 

‘‘the ex-Tehsildar has taken one tin of Ghee and 

Rs. 2-5/- in cash from me in connection with 

my appointment as Zaildar. There is evidence 

existing and proceeding may be taken.” 

Thereafter the Governor of Kashmir, on 19-1-1949, 
called upon the appellant (vide Ex. P. W. 1) to 
submit his explanation with respect to 3 charges 
viz. (1) about the receipt of Rs. 50/- from Atta 
Mohd, (2) the receipt of one tin of Ghee and Rs. 
25/- as bribe from Mutwali Mir and about a 3rd 
charge which is not material for our present pur- 
poses. The appellant thereupon submitted his 
explanation (Ex. P. W. 2) to the Governor on 
24-1-1949. The explanation did not satisfy the 
Governor and, accordingly, he forwarded the case 
to the Government for necessary action. There- 
after the Anti-Corruption Department, having 
secured the necessary sanction for prosecu- 
tion of the appellant, launched the prosecution 
which has culminated in the present appeal. 

(8) Before the trial Magistrate the appellant 
was called upon to stand his trial for acceptance 
of illegal gratification on three counts viz. (1) 
acceptance of one tin of Ghee and Rs. 25/- from 
Mutwali Mir in consideration of recommending 
him for Zaildarship, (2) acceptance of Rs. 50/- 
as illegal gratification from Atta Mohd. for recom- 
mending postponement or remission of land re- 
venue and (3) that he had accepted Rs. 47/- by 
way of bribe from Jumma Shah, Malik Mohd. 
etc. etc. 

(9) The appellant was discharged with respect 
to 3rd charge but was convicted by the Magistrate 
with respect to first and second charges. On 
appeal, the learned Sessions Judge acquitted the 
appellant with respect to the second charge but 
maintained his conviction with respect to the first. 
On an application in revision by the appellant, the 
High Court upheld the conviction of the appel- 
lant with respect to the first charge above referr- 
ed to. The appellant then was granted special 
leave to appeal to His Highness. 

(10) It would thus appear that the evidence in 
the case relating to the first charge was, in the 
opinion of the learned Judges of the three Courts 
below, sufficient to bring that charge home to the 
appellant, and this fact, standing by itself, coun- 
sels great caution in interference with the find- 
ing recorded by those Courts. A perusal of the 
judgments of the Courts below, however, reveals 
that those Courts seriously misdirected themselves 
in one respect. Those Courts approached the con- 
sideration of the case from a point of view which 
was appropriate for adjudication of a civil matter, 
but wholly inapplicable to a case in which a pub- 
lic servant was charged with the offence of accept- 
ing illegal gratifications. What the Courts be- 
low virtually did was to compare the probability 
or otherwise of the respective stories for the pro- 
secution and for the defence, and holding that 
the story for the prosecution was more probable 
and convincing, recorded the order of conviction. 
In other words the Courts below put the evidence 
lor the prosecution in one scale and the evidence 


for the defence in another and, after weighing 
the same, held that the scale containing the pro- 
secution evidence was heavier and, accordingly, 
convicted the appellant. It is hardly necessary 
to observe that in criminal cases, unlike civil cases, 
the evidence has not to be weighed in this manner. 
In a criminal trial, an accused starts with presump- 
tion of innocence in his favour, and this presump- 
tion holds the Held till the prosecution succeeds 
in establishing the guilt of the accused beyond 
all reasonable doubt. Unlike civil cases, the bur- 
den that rests on the prosecution in criminal 
cases does not shift from time to time, howsoever 
flimsy or unreliable the evidence for the defence 
may be. 

The prosecution is not relieved of the burden of 
satisfying the judicial conscience of the Court 
from the evidence led by it about the guilt of the 
accused. In short, in criminal trials, in which 
the accused does not invoke to his aid any of the 
exceptions embodied in a criminal Statute in 
justification of the act of commission or omission 
with respect to which he is charged, the Court 
is bound to keep the evidence for the prosecution 
and for the defence in two water-tight compart- 
ments, and has first to consider whether or not 
the guilt of the accused has been established be- 
yond all reasonable doubt by the prosecution evi- 
dence. If the answer to the question, just referr- 
ed to, is in the negative, there is an end of the 
matter. If, however, the Court is of the opinion 
that the prosecution discharged the onus that rest- 
ed upon its shoulders, it has then to turn to the 
defence evidence in order to find out whether that 
evidence does or does not rebut the prosecution 
evidence and either negatives the guilt of the 
accused or makes his guilt doubtful. It is true 
that, in one sense, the evidence, both for the pro- 
secution and for the defence, has, at some stage 
of the case, to be weighed, but it is well known 
that in criminal cases the evidence has not to be 
weighed in golden scales, and there must be great 
preponderance of weight on the side of the pro- 
secution before the accused can be found guilty. 

(ID It may be, and possibly is a fact, that the 
evidence in the case disclosed facts that justified 
strong suspicions against the appellant, but this 
could be no justification for his conviction un- 
less and until the prosecution succeeded in ex- 
cluding every reasonable possibility of the appel- 
lant’s innocence. In this connection it is well 
to bear in mind the following observations of the 
Federal Court in H. T. Huntley v. Emperor’, A. I. R. 
1944 F. C. G6 (A) : 

“A charge under S. 161 is one which is easily and 
may often be lightly made, but is in the very 
nature of things difficult to establish, as direct 
evidence must in most cases be meagre and of 
a tainted nature. These considerations cannot 
however be suffered to relieve the prosecution 
of any part of the burden which rests upon it 
to establish the charge beyond reasonable doubt. 
If after everything that can legitimately be con- 
sidered has been given its due weight, room 
still exists for taking the view that however 
strong the suspicion raised against the accused 
every reasonable possibility of innocence has not 
been excluded, he is entitled to an acquittal.” 
There is yet another circumstance that points to 
the desirability of an independent and thorough 
examination of the evidence by the Board. It 
appears that certain facts, which were indicative 
of the innocence of the accused & facility of the 
prosecution case, were not referred to or touched 
by the Courts below and this, in the opinion of 
the Board, vitiated the conclusion arrived at by 
these Courts. 
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(12) It would be recalled that the charge against 
the appellant was that he accepted as illegal gra- 
tification a tin of Ghee from Mutwali Mir bet- 
ween 12 and 15-9-1943 and further received a sum 
of Rs. 25/- from him the very next day. This 
charge readily divides itself into two parts viz (1) 
the receipt of one tin of Ghee and (2) the receipt 
oi Rs. 25/*-. Not a little confusion was caused 

y the omission of the Courts below to separately 
consider and record separate findings with respect 
to these two counts. 

(13) Apart from the so-called circumstantial evi- 

dence. to which reference shall be made in due 
course, the conviction of the appellant with res- 
pect to this charge was based on the evidence of 
P. W. 1, (Mutwali Mir) P. w. 2, (Dina Nath) P w 
(Bansilal) and P. W., (Ahad Joo) and p w 5* 
(Gulam Mohd Kuli). ’ * * 

., (14) It would be convenient first to deal with 
the second part oi the charge viz. about the receipt 
oi Rs. 25/- by the appellant. There is only the 
evidence of P. w. 4 Ahad Joo, P. w. 1 and Mut- 
wali Mu, as regards this part of the case. Ahad 
Joo was a peon posted in Tehsil Uri and gave evi- 
dence against the appellant as regards the charge 

Attf C Ari Pt H nCe ° f ^ 50/ " by the a PPellant from 
Atta Mhod. as well. His evidence as regards that 

fZf and* ^ WeVer '„ n0t f acce Pted by the Sessions 
nect to appelIant wa s acquitted with res- 

the evidence ofe -? he fact of the rejection ° f 

just referred . w } tness -. a s regards the charge 

just reierred to, laid his evidence with resnect tn 

comment 8 ' thS'he consider , ation °Pen to the obvious 
comment that he was not a witness of truth tsin 

reference, however, to this aspeft^f the matfe? 

was made in the course of their judgments “fther 

ny the Sessions Judge or by the High Court. Ahad 

Joo deposed that, when after delivering Ghee Mu t 

wah Mir returned and had not go^ g far off ' 

the accused told me to tell him that thi* chno 

for 1 a°pair o^bon^ S01 ? e m ° ney shou ld bepaid 

MutwaFiMir * He fepiiedlhafh^cd 01 " ^ t0 
with him at that ttae ” h had n0 money 

th^nf it hat iU S easy t0 make a statement 

part of the prosecution* 1 ™ demonstrates that this 

16 prosecution case was an after-thought. 

appnLufn d ; 0 f n fhe‘ St aono- 1 1 at ' ? n receipt of the 
as Zaildar the aimeiw ^^tment of Mutwali Mir 
Nath p. W 3 Eve? 1 if f tated his terms. Dina 
ceipt of the application x!? ted tha , t after the re- 

pellant to tell Mutwali MirSnSf 8 a j sked ) . by the ap- 
Dina Nath makes no !. j° supply a tin of Ghee. 

the appellant for a paix^ofhmt ° f Vl y demand b y 
meal is. to say tlfe least* fftl gratlflc ation piece- 

In all the circumstances wl traord * ary - 

accept the evidence of aLS T on prepa }' ed t0 
result is that one is left the P° mt ' The 

went of Mutwali Mir as r^dsfhf/'n^ 
case, and the Board has ™ w+ th B part of the 
>ng the same. Reference h^ he f tat i on m re i ect - 
to petition Ex. P c which*^ a ready been made 
wali Mir to Chief . presented b V Mut- 

The alleged dehverv o? r?J at0r ° n 26-10- 19 48. 
Bs. 25/- to the appellant SF** , and Payment of 
ing to the prolecutmn Mut wali Mir, accord- 

1948 and the appheatfon Ex p a l round about 15-9- 
«d till after the lanFF B' f C / w . as not present- 
that d^te. No exnicm 5 *^ abou k six weeks from 

«rent, as regard! 0r bad or indiff - 

the application was off!r!n v? ™ e * Presentation of 

application was presented M ^ twali Mir - This 

presented after the appellant had 
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been suspended. That false complaints against 
officers, in the situation in which the appellant 
l0 _4 nd are recklessly made after they are 

lelieved of their office and are crest-fallen, is by 
no means a phenomenon of unusual occurrence. 

Indeed the statement of Mutwali Mir in cross- 
examination strongly points to the conclusion that 
re application Ex. P. C. did not originate from 
Mutwali Mir but was the handi-work of someone 
who was ousy in manufacturing evidence against 
the appellant. Mutwali Mir stated that 

“I have got the application marked Ex. P. C. 

wrnten by a man whose name I do not know 

nor he is an acquaintance of mine. He is the 
resident of Uri”. 

Comment on this statement will be superfluous, but 
it may be observed in passing that Mutwali Mir 
w .^ presumably unable to name the scribe of ap- 
plication Ex. P. c. for the simple reason that the 
application was got prepared not by Mutwali Mir 
but by some one else. The prosecution case as 

regards payment of Rs. 25/- to the appellant must 
therefore be rejected. 

thBnf ™l e x lde B Ce as regards tbe receipt of a 
tm of Ghee by the appellant as illegal gratifica- 

u °n 1S , equahy unconvincing. Reference has al- 

pAdy been made to the evidence ol ^ Nath 

P- W. 2 which shows that, on the presentation nf 

rifief p A U ' Ca - l0n t by Zaminda rs, Pir Mohd. Maqbul^ 
Fx h BL Aomm,strator ( p - w. 17) ordered verballv 

Admi^'w^ Iv ? lr B e rx aPPOinted Zailda1 ’- The Chief 

and Sww had - the l ast voice in the matter 
therefore, it is extremely improbable that 

alter the receipt of his verbal order the appellant 

as U !f rnnSV summoned courage to ask for bribe 

Mutwali M^°« P 7 eC ^ ent t0 the aPPomtment of 

i Zalldar - Apart from this it is 
aoundantly clear by the order Ex. P. B. passed 

that^h/Fn^S*' w F ich has been quoted above, 

was onl v appo,nt , ment of Mutwali Mir as Zaildar 
was only as a temporary measure, and that he 

ductiTf(r P ?hA lted 5 aild F lor the time being for con- 

w ?, rk and after wards necessary action 

the nrohiwm ? ™ s fact als0 negatives 

ine piobability of the demand of 'bribe. 

Nam^that 3,1 appears from the evidence of Dina 

th* ^ twali + Mir to get a tin of Ghee for 

S h dai * + 1 t0lc J him that the accuse d had 
demanded a tm of Ghee. Mutwali Mir did 

not give any reply at that time” 

mfnt the r^l COmmi } himself to the state- 

ment that the Ghee was demanded by the appel- 

wali Mi f °L. the a RPointment of Mut- 
P w' % npin dar iv, The evidence of Bans! Lai 
rasp ' gat . 1 . ves truth of the prosecution 

rmfrt Wltness was declared hostile by the 

Court at the request of the prosecuting co uns el 

Tths r-7 2 x al]owed }° cross-examine the witness. 

reiectin- en wn e l e tx Um B heS no justification for 

ei ?-block the evidence of the witness. His 

evidence has to be read and consider. 

SLtw a WhQl ® with a view to find out 
whether any weight should be attached to the 

stated ^ the C0Urse of his evidence Bansi Lai 

"l t0ld t, he accused that Mutwali Mir had 
brought the Ghee and the accused told me that 
np send the price and that he had got 

? hee l 1 ca Hed out to Mutwali Mir and 
told him that the Tehsildar says that the price 
will be sent. Mutwali Mir showed by signs 
from a distance that it was all right.” 

The prosecuting counsel, when allowed to cross- 
examine this witness, however, put no question to 
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the witness regarding the statement just quot- 
ed. 

(17> Reasons have been assigned above for re- 
jecting the evidence of Ahad Joo. The result 
is that there remains the solitary statement of 
Mutwali Mir P. W. 1, in support of this part of 
the prosecution case. Most of the reasons assign- 
ed above for not accepting the evidence of Mut- 
wali Mir as regards the payment of Rs. 25/- by 
him to the appellant equally hold good so far as 
Mutwali Mir's evidence as regards delivery of 
Ghee is concerned. 

(18) The so called circumstantial evidence relied 
upon by the Courts below consists of the follow- 
ing links : 

(1) The interval of 3 weeks between the presen- 
tation of the application Ex. P. A., the recording 
of the evidence of the Zemindars and passing of 
order Ex. P. B. by the appellant, 

( 2 ) the acceptance of Ghee by the appellant with- 
out weighing the same and settling its price; 

r.3> the delay in the alleged payment of the price 
oi the Ghee by the appellant. 

(19) The circumstances just referred to, do not, 
in the opinion of the Board, clinch the matter 
and demonstrate the guilt of the appellant. The 
fact of the receipt of the Ghee was throughout 
admitted by the appellant, and the only serious 
question for consideration was whether the same 
was received as illegal gratification. It is clear 
from the evidence in the case that 'Mutwali Mir 
dealt in Ghee. It is also clear that the military 
was in control of the area at that time. In view 
of the fact that problems of varying intensity 
must then have been engaging the attention of 
the civil authorities there is no occasion for sur- 
prise if the appellant did not dispose of the ap- 
plication Ex. P. A. for three weeks. His hands 
must have been full with works and duty of vari- 
ous description. When one pictures to one-self 
the utter confusion that must have reigned su- 
preme at that time, one hesitates to disbelieve the 
assertion of the appellant that a Military Officer 
had asked for the Ghee and, as that officer had 
moved to Srinagar, the Ghee was sent there, but 
the officer could not be traced. Supplies could 
not have been arranged and received in a business- 
like manner at that time. The non-weighment 
of Ghee or the settlement of its price is therefore 
not a matter to which any weight can be attach- 
ed. Each one of three links in the so called cir- 
cumstantial evidence, tested by itself, leads one 
to nowhere and their cumulative effect is nil, for 
the simple reason that Zero multiplied by 
Zero is still Zero. 

(20) On the whole, the Board have arrived at 
the conclusion that the guilt of the appellant was 
not established and, accordingly, the Board will 
humbly advkse His Highness that this appeal be 
allowed, the conviction of and the sentence passed 
upon the appellant be set aside and he be ac- 
quitted, and the fine, if paid, be refunded. 

C/D.H.Z. Appeal allowed. 
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DAR AND IQBAL AHMAD MEMBERS 
Wali Dar, Appellant v. State. 

Criminal Appeal No. 2 of 1952, D/- 9-8-1952. 

Penal Code (1860), S. 300 — Benefit of doubt 
— (Evidence Act (1872), S. 3.) 


A. I. R. 

No convincing motive for murder brought 
home to accused — Testimony of eye-wit- 
ness regarding discovery of dead body 
shattered by evidence of investigating 
officer — Mystery surrounding two reports 
made to police, in that, one drawn up by 
Numberdar and Chowkidar did not men- 
tion names of eye-witnesses and the other 
drawn up by husband of deceased, from 
which conclusion was irresistible that 
report was outcome of conspiracy against 
accused who was regarded as a village 
bully — Also it was impossible to record 
definite finding on question of scene of 
murder — Held there was room for grave 
doubt in truth of prosecution story — 
Accused held was entitled to benefit of 
doubt. (Paras 20, 21) 

Anno: Penal Code, S. 300 N. 44; Evidence 
Act S. 3 N. 5. 

H. N. Dhar, Amicus Curiae; Raja Jaswant 
Singh Acting Advocate General, for the State. 

SIR IQBAL AHMAD, MEMBER: This is an 
appeal by Wali Dar against his conviction 
under S. 302, R. P. C. and the sentence of 
death passed on him. The charge against the 
appellant was that, on the night intervening bet- 
ween the 3rd and 4th of Jan. 1952, he caused 
the death of his sister Mst. Fazi by strangula- 
tion. The fact that on the night in question Mst. 
Fazi was strangulated to death is proved from 
the medical evidence in the case, and the sole 
question for consideration in the case is whe- 
ther or not the charge under S. 302, R. P. C. 
was brought home to the appellant. 

(2) It is one of those cases in which it is 
not possible to be dogmatic but, after making 
due allowance for the fact that there are grounds 
for grave suspicion against the appellant the 
Board, in view of certain extraordinary features 
of the case and the extremely unsatisfactory 
nature of the evidence, is unable to share the 
conviction of the Courts below as regards the 
guilt of the appellant. 

(3) The case for the prosecution is that in the 
dead of night Wali Dar entered the room in 
which Fazi was sleeping, alone with Mst. Jainti, 
the wife of Wali Dar and certain children and 
there he strangulated her to death by fasten- 
ing and tightening a rope round her neck. There- 
after he lifted the dead body on his shoulders 
and proceeded to the courtyard of Abdullah (P. 
W. 3) and put the same there. 

(4) On a perusal of the evidence recorded 
by the Sessions Judge, it was manifest that 
certain matters having vital bearing on the case 
were left in a state of absolute obscurity and 
the Board, accordingly, summoned some of the 
important witnesses for further examination and 
recorded their evidence. 

(5) Wali Dar & his sister Fazi originally re- 
sided in village Shalhal. Fazi was married to 
cne Jabbar Mir, resident of village Lachh. Fazi 
had two children by Jabbar Mir viz., Ali Mir (P. 
W. 5) a lad of about nine or ten years of age 
and Sona Mir who is about 5 or 6 years old. 
Jabbar Mir died in or about the year 1948. 
Jabbar Mir had 139 kanals of land in village 
Lachh. and after his death, at the request of 
Mst. Fazi, Wali Dar with his wife Mst. Jainti 
came to and began to reside in village Lachh. 
with Mst. Fazi, and looked after the cultiva- 
tion of the land. About two years after the 
death of Jabbar Mir, Mst. Fazi married Rasul 
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Wani (P. W. 1) son of Abdullah (P. W. 3) who 
also is resident of village Lachh and was the 
neighbour of Jabbar Mir. Rasul Wani’s first 
wife Mst. Mehtabi is still alive and Rasul Wani 
has 4 children by her. It is, however, a fact 
that Mst. Mehtabi is a cripple. 

(6) The case for the prosecution is that the 
marriage of Mst. Fazi with Rasul Wani was bit- 
terly opposed by Wali Dar, but this is disprov- 
ed by the statement made before the Board 
by Rasul Wali’s father Abdullah (P. W. 3). In- 
deed the evidence recorded by the Board puts 
it beyond doubt that Wali Dar joined the mar- 
riage and partook of the feast given by Abdul- 
lah on the occasion of the marriage of Rasul 
Wani with Mst. Fazi. In view of this evidence 
the evidence tending to show that after the 
second marriage of Mst. Fazi there was bicker- 
ing between her and Wali Dar, must be re- 
jected. 


(7) It would be noted that the period interven- 
ing between Fazi’s marriage with Rasul Warn 
and the murder of Mst. Fazi was about 8 months 
and, even though Mst. Jainti (P. W. 4) the 
wife of Wali Dar tried to prove that during 
this period there used to be quarrel between 
Fazi and Wali Dar, and the latter at times beat 
.bazi the evidence, as a whole, negatives the 
truth of this statement and points to the con- 
clusion that the brother and sister amicably 
lived together, and the brother throughout had 
a controlling hand in the management of the 
land originally owned by Jabbar Mir. 

(8) To begin with, therefore, the prosecution 
is up against difficulty of failing to attribute 
a motive to Wali Dar for the alleged commis- 
sion of the dastardly crime by him. It was 
vaguely alleged that Wali Dar desired Mst. Fazi 
to transfer the land to him or, at any rate to 
let him have a share out of the same. This* to 

} be + least ’> improbable, for the simple rea- 
son that, during the minority of her two child - 
ren Mst. Fazi had no right to give away the land 
that belonged to the two children. Again it was 

^n+i h f r - S0 . Ugh u t to be made out that Wali Dar 

entertained the apprehension that sooner or 

later he will be deprived of the land of Jabber 

lwPa^ni p °p e ? sl0J L <)f ths same wil l he taken 
■ Rasul Warn. Tms part of the nro.se cut ion 

r i ceives a rude shock from the 
statement made by Rasul Wani (P. W. 1 ) be- 
fore the Board. He stated that no interfer- 
ence whatsoever was made by him in the con- 
tro 1 of the management of the land by Wali 
Dai, and that Fazi was agreeable to and held 
2*® Pf 0 ™ 18 * t0 Wali Dar have one thiid 

ing majority ° n her tWo children 

. (9) In view of what has been iust stated it 

the "pvtripTi VC t0 a P pr0ach - the consideration of 

cardinal Z < C3Ss • in the U ® ht of tire 
rnmr^ic - f no convincing motive for the 

b°rS S1 h 0 o n m°e f £“hto“” * WaU ° 3r h3S be2n 

. *t is common ground that on Rip riicrht 

“eSin a lst n FaZi Tl,t er tw ° children wire 

with Mst TV ^ abbar Mir ’ s hou se alone 

witn Mst. Jainti and her two babies and thp 

nTin Wa L 0lt H d fr ° m inSIde ' Wali Daf’waTliel^ 

fait that on d th° ming Y erandah - It is also a 

body of VaSi wL n } ?r ? ing of Jan - 4 - the d? ad 
in tL . ? Ilrst seen by Abdullah lying 

soli h auMti^n a f d °i Rasu) Wanl-s house and the 

ther Wni? nl/ decisi0n in I he ease was whe- 
ther WaU Dar was responsible for the murder. 


The conviction of Wali Dar has been based 
by the Courts below wholly and solely on the 
testimony of Mst. Jainti (P. W. 4) and Ali Mir 
(P. W. 5) who profess to be eye-witnesses of 
the murder. In order to assess the value to be 
attached to the testimony of these two witnesses 
it is necessary to refer briefly to the events 
that, according to the prosecution evidence, fol- 
lowed the discovery of the dead-body. 

(11) It appears from the evidence of Abdullah 
(P. W. 3) that, no sooner he noticed the dead 
body of Fazi, he jumped to the conclusion that 
Wali Dar had murdered her, and his neighbours* 
to whom he immediately conveyed the news 
about the discovery of the dead body, also 
straightway said that Wali Dar was responsible 
for the murder. Soon after the Numberdar, the 
Halqa President, etc. appeared on the scene and 
Wali Dar was taken into custody. It is im- 
portant to bear in mind in this connection that 
till then there was not even a whisper either 
by Mst. Jainti or Ali Mir that they had wit- 
nessed the commission of the crime. 

(12) A report Ex. G. was then drawn up and 
the same was signed by Mohd. Sultan Number- 
dar and Jabbar Chowkidar of the village. Mohd 
Sultan was not called as witness in the case 

Jabbar (P. W. 6) however, stated that he and 
Sultan got the report written by one Aziz Mir. The 
report was taken by the Numberdar & the Chowki- 
dar and delivered at Police Station Handwara, 
Prem Nath, Sub-Inspector. (P. W. 12), who 
investigated the case, has stated before the 
Board that this report reached Handwara Po- 
lice Station at about 3 p. m. It further ap- 
pears from his evidence that the distance bet- 
ween village Lachh and Handwara by road 
is about six miles and by a short-cut foot 
path is about 4 miles, and that this distance 
could be covered on foot in about an hour and 
a half. It is, therefore, permissible to pre- 
sume that the Numberdar and the Chowkidar 
did not leave village Lachh with the report till 
about 1 p. m. In other words, there was an 
interval of about six hours between the dis- 
covery of the dead body and the despatch 
of the first report from the village. The re- 
port merely mentions the fact of the discovery 
of the dead body and is conspicuous by an 
entire absence of any reference to any suspi- 
cion being harboured against Wali Dar. The 
report is, therefore, proof positive of the fact 
that till the despatch of the report neither 
Jainti nor Ali Mir had disclosed that they had 
witnessed the commission of the crime. 

(13) It 'is said that Rasul Wani was absent 
from the village on the night in question and 

had gone to village Yamlahr, which is 3 miles 
away, to attend some Niaz ceremony at the 

house of one Nura Mir. It is alleged that on 
4th Jan. at about 9 a. m. one Shams Gujri, 
a servant of Abdullah, conveyed the news to 
Rasul Wani about the discovery of the dead 
body of Fazi. It is further alleged that Jamal 
Wani, the brother of Rasul Wani was also ab- 
sent from the village on that night. The simul- 
taneous absence of these two brothers from 
village Lachh is. to put it mildly, a bit extra- 
ordinary, and therefore the omission by the 
prosecution to call Nura Mir and Shamas’ Gujri 
as witnesses to testify to the absence of Rasul 
Wani from village Lachh on the night of the 
murder is significant. 

(14) The case for the prosecution is that 
Rasul Wani, on receipt of the information, pro- 
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cecded to his native village, saw the dead body, 
ana then truth came to the surface with start- 
ing rapidity. Rasul Wani deposed that on 
reaching his village he forthwith enquired from 
Ali Mir and the latter then told him that Wali 
Dar had tied a rope round the neck of Fazi 
and strangulated her to death and, thereatter, 
removed the dead body from the room and put 
the same in the courtyard of Abdullah. It is said 
that Rasul Wani then immediately proceeded to 
the Police Station and there lodged a report Ex. 
P. A. In the report the alleged informa- 
tion given by Ali Mir to Rasul Wani is set 
forth. But there is no mention in the report 
of any enquiries having been made from Mst. 
Jainti. Ghulam Qadir, the Halqa President, 

CP. W. 7), however, staled before the Board 
that on the arrival of Rasul Wani in the vil- 
lage & on enquiries being made by him both 
Ali Mir and Mst. Jainti straightway disclos- 
ed the fact that Wali Dar had committed the 
murder. On this point it is impossible to re- 
concile the evidence of Rasul Wani with the 
evidence of Ghulam Qadir. 

(15) It has already been stated that it is com- 
mon ground that on the night in question Fazi 
slept with her two sons and Mst. Jainti in 
one & the same room. It is, therefore, manifest 
that, on the discovery of the dead body, Abdul- 
lah, the Numberdar, the chowkidar, the Halqa 
President and all concerned must have made 
close enquiries from Jainti and Ali Mir about 
this mysterious murder. Further if these two 
persons, who now pose as eye-witnesses of the 
incident, had then said what they say now, the 
fact that Wali Dar was responsible for the 
murder would have been mentioned in the re- 
port lodged by the Numberdar and Chowkidar. 
The conclusion, is therefore irresistible that 
till late in the afternoon of the 4th of Jan. 
neither Ali Mir nor Jainti disclosed any fact 
pointing to the guilt of the appellant. If Ali 
Mir, who is a lad cf 9 or 10 years of ago, had 
witnessed the murder of his mother, it is diffi- 
cult, if not impossible, to believe that he would 
not have in the morning, on enquiries being 

made from him, disclosed the fact to the vil- 
lagers. The story about the studious silence 
of Ali Mir till the alleged arrival of Rasul Wani 
from village Yamlehr and then prompt disclo- 
sure by him of the prosecution case in all 
its details appears to the Board a little too re- 
fined and a little too ingenious and has ' very 
much the complexion of fabrication. 

(16) Be that as it may, the case for the pro- 
secution, resting as it does on the testimony of 
the two alleged eye-witnesses, can succeed only 
if implicit reliance can be placed on their evid- 
ence. The evidence of these witnesses, how- 
ever, does not command such reliance. The 
Board had the opportunity of watching Ali Mir 
in the witness-box. He is an extremely young 
and simple lad incapable, on his own initiative, 
of testifying in detail about various processes 
by which her mother was done to death and 
the dead body was lodged in the courtyard of 
Abdullah. Indeed, the Board is of the view 
that he is got-up witness and was well drilled 
to narrate the story that he did in Court. 

(17) There remains the evidence, of Mst. 
Jainti, and the Board has no hesitation in re- 
jecting her evidence. It is patent from her 
evidence that she is extremely hostile to the 
appellant. On every possible point, she at- 
tempted to stretch points against the appellant 


and went to the length of stating that the 
appellant was a dangerous character. Such be- 
ing her attitude, towards the appellant one 
would have expected her to come out with the 
story, that she now narrates, at the earliest 
possible moment when the villagers assembled 
round the dead body. One, however, finds that 
in the report Ex. P. A. there is no mention of 
any enquiry having been made by Rasul Wani 
from Jainti nor is there any suggestion in that 
report that Jainti supported the alleged state- 
ment of Ali Mir about the appellant being res- 
ponsible for the murder. 

(18) Apart from this, it is impossible, to over- 
look the improbabilities in the story given out 
by Jainti. To begin with she stated that the 
room being locked, the appellant jumped into 
the same through an aperture in the wall, and 
when he committed the crime shrieks were 
raised not only by Fazi but also by Jainti. 
It may be, that in the dead of night, those 
shrieks did not reach the ears of the neigh- 
bours, but what is curious is that even though 
Jainti and Ali Mir, according to their state- 
ments, were lulled into silence by the threat of 
being put to death, they unhesitatingly broke 
their silence on the arriva’ of Rasul Wani in 
the village. The story about the removal of 
the dead body by the appellant single-handed 
is also a bit curious. Jainti first deposed that 
the body was taken from the room through the 
aperture in the wall. She, however, presum- 
ably appreciating the absurdity of this portion 
of her statement, corrected herself, and said 
that the appellant unbolted the door of the 
room and then took the dead body out and 
after depositing the dead-body in the courtyard 
came back to the room and bolted the same 
from inside and thereafter went out of the 
room through the aperture in the wall. 

(19) The conduct of the appellant on the morn- 
ing of the 4th January, as disclosed by Mst. 
Jainti, shakes confidence in the truth of her 
statement. She admitted that, on coming to 
know of the fact of the murder of Fazi, the 
appellant clung to her body and was bitterly 
weeping. This, to say the least, is not the con- 
duct of a person who, a few hours before, had 
mercilessly murdered his own sister who was 
a source of livelihood to him, his wife and his 
children. 

(20) It is clear from the evidence in the case 
that Wali Dar was, rightly or wrongly, regard- 
ed by residents of Lachh as the village>-bully. 
This accounts for the fact that not one single 
resident of that village lent a helping hand to 
Wali Dar during the trial of the case and Jainti, 
his wife, went to the length of appearing as 
an eye-witness against him. Abdullah (P. W. 
3) has stated that on the discovery of the dead 
body the suspicion of the villagers fell upon 
Wali Dar, and circumstances point to the con- 
clusion that, by hook or crook, the villagers 
managed to induce Ali Mir and Jainti to impli- 
cate the appellant. The story told by Rasul 
Wani that he reached village Lachh at about 
10. a. m. and then Ali Mir told him that the 
appellant was responsible for the murder is 
falsified by the evidence of the investigating 
Officer, Prem Nath. It is clear from his evid- 
ence that till 1. p. m. nobody had connected 
the appellant with the commission of the crime. 
The mystery surrounding the two reports in 
the Police Station is not solved by the evid- 
ence in the case and the conclusion is irresisti- 
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ble that the 2nd report lodged by Rasul Wani 
was the outcome of a conspiracy between and 
belated decision by the villagers to implicate 
the appellant. On the evidence in the case, 
it is impossible to record a definite finding on 
the cardinal question as to whether Fazi was 
murdered in one of the .rooms of Ali Jabbar’s 
house or the scene of murder was some other 
place. It follow's that this must remain a case 
of undetected crime. 

(21) On a consideration of the entire, evidence 
in the case, the Board has come to the conclu- 
sion that there is room for grave doubt in the 
truth of the prosecution story and the aupel- 
lant is entitled to the benefit of that doubt. 

(22) For the reasons given above, this ap- 
peal must be- allowed, the conviction of and the 
sentence of death passed upon the appellant 
must be set aside and he should be acquitted, 
and the Board will humbly advise His High- 
ness accordingly. 

B/H.G.P. Appeal allowed. 
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DAR AND IQBAL AHMAD MEMBERS 

Jamal Soofi and others Appellants v. Mohd. 
bidiq and others, Respondents. 

Civil Appeal No. 4 of 1952, D/- 10-9-1952. 
(a) Suits Valuation Act (1877), S 9 — 
-"■Rules under — (J and K), R. 16 - Forum 

?ion£ P al ,T (J and K) Suits Valuation Act 
34 ) 97 — Civil Courts Act (1977), S. 

In regard to suits for pre-emption in re- 
lation to houses, the forum of the Court 
of appeal is determined not by valuation 
J? ld lr ? Plaint but by the valuation 
determined by the judicial decision. 

24(i) ard h 26°f f ii Pri0r p 1 " rch ? s e Act atwljss. 

'ssu; and 26(a) — Price to be fixed. 

_ ***** of prior purchase can only be 

Iood C1 fnUh p + ? yment of Price fixed in 
good faith by the vendor or the vendee 

? r £ aymen .t of the price determined 

£ y on J he basis of market value 

lntnnu ermin -j g the marke t value the price 
actually paid. may be taken 'into ccnsi- 

ent^eroiinrf/n 4 ^? nnot form an independ- 
ent ground for the exercise of the right 

of prior purchase. The view that the me 

emptors are entitled to exercise the right" 

whinh* 10 tv, P u rchase on payment of price 
which the appellant has succeeded in 

t^det^-^hr^ and * is necessa^ 
to determine the market value of the 

property taking into consideration among 
f ap m £ 't Payment , A wh° cfl 
to the satisfaction of the Court. (Para lo? 
Respondents 31 "’ f ° r Appellants; S. N. Dhar, for 

the ^udgmenT and^ tl/^ 5 1S 3I f a yP peal against 
dated Assui 4 dear . e ? of the High Court 

the decree J date^i r«[ n h L Ch the i ud gm«it and 

4 executed B | 1S3 ale rt«U 20 5 5 ’ [ es P° ndents 3 and 

tuated in Mnhaii a h° USe and land si- 

ed m MohaUa Syed Hamidpora in the City 


of s rinaga r in favour of the appellants for an 
ostensible consideration of Rs. 5000 /- Re S - 

_ i • * • are the owners of the 

adjoining property claim to exercise right of 
prior purchase m regard to this sale and the 
mam question ior the consideration of the 

nr°ir^ d thL th : s , f ppeal , ls °n payment of what 
price tins light can be enforced by them. 

(o) Prior to the sale there was an agree- 
ment of sale dated Baisakh 24, 2005 which ro 

of e Rs th ?rnn/ the time ^°l a 2 r aement, a sum 
t Ks. 2000/- was paid by the appellant to 

and f. The sale deed of Baisakh 
30, 200 d further recites that a sum of Rs. 1500/- 

was paid at the time of the execution of the 

d ! e + L l al ? d further a sum of Rs. 500/- was 

ImnV+h of . lts attestation. On Baisakh 
dO 2007 the date wnen the sale deed was exe- 

cuted a bond was also executed for the pay- 
ments t snH 1°°%" tbe appada nt to respon- 
dents 3 and 4 and this bond was also attested 

by the Registrar. Prima tacie the ostensible 

consideration of Rs. 5000/- of the sale deed 
is thus duly supported by documents two of 
which are registered. 

< 4 > Res P°ndents 1 and 2, however, challenged 

of Rs 0n t S * nnn/ atl0n /° t u be fi ? tltious to the extent 
of Rs 3000/- and they also valued their suit 

or the purpose of jurisdiction at Rs. 2000/- 

n 3 Rs le fsnn/ ents dld not dispute that a sum 
° 15 y°.C' was P aid at the time of the exe- 

Rs 4 4nn/ the sale . J d£ed and a further sum of 

^ as Paid at the time of its attesta- 
But they denied the payment of Rs. 2000/- 
at file time cf the agreement and the payment 

Rs 100o/° ney m satisfaction o£ the bond of 

vnn/ The trial , Judge foUnd tha t a sum of Rs. 
700/- was paid at the time of the agreement 

^ nt li "f 0 p f ym ® nt has be en duly proved in re- 
gaid to the. bond, the ostensible consideration 
therefore was not fixed in good faith and could 

VRi,m Sr f S +l ded ' He t then found the market 
? £ tbe Property to be Rs. 3000/- and 

ment cf t0 res Pondents 1 and 2 on pay- 

ment ci that amount. 

t-i® Aga f^ S L. th , is ^ decree the aPPeals were 
taken to the High Court both by the aopellants 

and respondents 1 and 2 and after filing these 

u Ppe + a l®’ at t bearing, a question was raised 
by tne appellants about the competency of 
the appeal to the High Court. That Court has 
come o the conclusion that the appeals were 

h and that the sale consideration 
which has been proved to have been paid was 

Rs 2700/- and respondents 1 and 2 are en- 
titled to enforce the right of prior purchase on 
payment of that sum only. As a result the de- 
cree oi the trial Court was modified to that 
extent. 

The 34th section of the Civil Courts Act 
19 77, no doubt provides that an appeal from 
a decree of the Subordinate Judge shall lie to 
the District Judge where the value of the ori- 
ginal suit in which decree was made did not 
exceed Rs. 2500/- and as the value of the suit 
in the plaint was set out to be Rs. 2000/-, the 
appeal against the decree of the trial Court 
pnma facie lay to the District Judge and not 
to the High Court. But by the 9th section of 
the Suits Valuation Act 1977 the determination 
of value of certain suits has been left to the 
High Court and in exercise of the powers co^ 
ferred by this section the High Court has made 
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certain rules with the sanction of the Govern- 
ment and Rule 1(3 of these Rules provides that 
the valuation of the suits for pre-emption in 
respect of houses shall depend upon judicial 
decision. The proper construction of these pro- 
visions. therefore, must be that in regard to 
suits for pre-emption in relation to houses, the 
| forum of the Court of appeal is determined net 
by valuation laid in the plaint but by the v alua- 
, tion determined by the judicial decision and in 
this view of the matter the High Court has 
rightly held that the appeal to it was compe- 
tent. 

(8) On the question of consideration the High 
Court has taken the view that respondents 1 
and 2 are entitled to exercise the right of 
prior purchase on payment of price which the 
appellant has succeeded i.n proving to have 
been paid to respondents 1 and 2. 

(9) Section 24(1), Right of Prior Purchases 
Act, 1993 provides: 

“(1) If in tho case of sale the Parties are n ot 
agreed as to the price at which the per- 
son having right of prior purchase shall exer- 
cise his right, the Court shall determine whe- 
ther the price of which the sale purports to 
have taken place has been fixed in good faith 
or paid and if it finds that the price was net 
so fixed or paid, it shall fix as the price for 
the purposes of the suit the market value 
of the land or property.” 

Section 26(a) further provides: 

“For the purpose of determining the market 
value, the Court may consider the follow- 
ing among other matters as evidence of such 
(a) the price or value actually received or 
to be received by the vendor from the vendee 
or the amount really due on the footing of 
mortgage as the case may be;”. 

(10) Both the Courts below have concurrent- 
ly found that out of the sale consideration of 
Rs. 5000/- the appellants have succeeded in 
proving consideration to the extent of Rs. 
2700/- only. From this finding it follows that 
the price at which the sale purports to have 
taken place, has not been fixed in good faith 
or paid, and therefore, it is the duty of the 
Court under S. 24(1) to determine the market 
value of the property and fix its price for the 
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purpose of the suit. In determining the market 
value under S. 26(a) it can take into considera- 
tion inter alia the price actually received by 
the vendor from the vendee but it is not bound 
to do so and the Statute does not give 
a right to the pre-emptor to pre-empt 
the property on payment of the price 
which the vendee succeeds in prov- 
ing to the satisfaction of the Court or which 
the vendee has actually paid to the vendor. 
The right of prior purchase can only be exer- 
cised on payment of price fixed in good faith 
by the vendor or tho vendee, or on payment of 
the price determinded by the Court on the 
basis of market value. In determining the 
market value the price actually paid may be 
taken into consideration but cannot form an 
indepandent ground for the exercise of the right 
of prior purchase. The view of the High Court, 
therefore, that respondents 1 and 2 were entitl- 
ed to exercise the right of prior purchase on 
payment of price which the appellant has suc- 
ceeded in proving cannot be sustained and it 
is necessary to determine the market value of 
the property taking into consideration, among 
other matters, the payment of price which the 
appellant has succeeded in proving to the satis- 
faction of the Court. 

(11) The trial Court has found the market 
value to be Rs. 3000/- and the High Court has 
not expressed any opinion upon this point. It 
becomes, therefore, necessary for the Board to 
consider the question for itself and it has come 
to the conclusion that the finding of the trial 
Court in this matter is correct and should be 
affirmed. 

(12) The Board will, therefore, humbly ad- 
vise His Highness that this appeal be allowed 
in part and that the variation made in the de- 
cree of the High Court from the decree of the 
trial Court be set aside and that the decree of 
the trial Court be restored. The appellant 
will have 3 months time from this date to de- 
posit the purchase money if it has not already 
been made and the appellant will bear his own 
cost and will pay half costs of the respon- 
dents before the Board and the High Court. 

B/H.G.P. Appeal partly allowed. 
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SUBJECT INDEX 


Bombay Agricultural Debtors' Relief Act (28 

of 1039) 

See under Debt Laws. 

Bombay Agricultural Debtors’ Relief Act (28 

of 1947) 

See under Debt Laws. 

Civil Procedure Code (5 of 1908), Preamble , 
S. 34 — Law in Kutch State — Suit for recovery 

of debt Application of Contract Act during 

pendency of suit 

S. 2(2) — “Preliminary decree” — When 

cannot be called decree 28 d 

S. 2 (2) and 0. 34, B. /'—Preliminary decree 

in redemption suit 28e 

—S. 2 (2 )—" Any question” 39a 

Ss. 2 (2), 96 — Appeal against finding: 

A. I. R. 1941 Nag. 180, Dissented from 42 b 

S. 24— Grounds of transfer 45a 

S. 24 — “At any stage” 456 

S. 24 — Grounds of transfer 45c 

S. 34 — Interest before suit — Law in Kutch 
State — Limitation 19c 

S. 34 — Decree for payment of money 52a 

S. 34 — Award of interest under Section is 
discretionary 52c 

S. 47 — Interlocutory order in execution pro. 

ceedings 396 

S. 96 — See also ibid, S. 2 (2) 426 

S. 96 and 0. 41, B. 2 — Competency of 
appeal — Objection can be raised for the first 
time in second appeal 28a 

S. 96 — Jurisdiction to entertain appeal 28c 

S. 96, 0. 41, Rr. 1,2 — New plea 42a 

■ ’ S. 100 — Applicability in State of Kutch — 
(Kutch (Province) Courts*Order (1948), S. 32): 24 

S. 107 — Competence of appellate Court to 

interfere with discretion of Court below 526 

S. 115 — See also Kutch (Province) Courts 

Order (1948), S. 35 13c; 16a, 6 

S. 115 — Decision on question of res judicata 

is case decided — (Kutch (Province) Courts Order 
(1948), S. 35) 13a 

S. 115 — Exercise of jurisdiction not vested 

— Decision of preliminary issue 136 

■ ■ ■ * S • 115 and 0. 41, B. 2 — Ground not set 
forth in memo of revision application — Effeot 

19a 

• S. 115 — Findings of fact by lower Courts 

cannot be. disputed on ground of material irregu. 
larity in the exercise of jurisdiction 26c 

S. 115 — Interference by Court on its own 

motion — (Debt Laws — Bombay Agricultural 
Debtors’ Relief Act (28 of 1947), S. 4) 366 

S. 115 -r New pleas in revision —Maintain- 
ability ' ' i ■ 38 

S . 115— Finding of faot— Interference 40 

S . 149 — Discretion of Court 46c 


Civil P. C. (contd.) 

0 . 1, B. 10 — See Easements Act (1882), 

S. 12 33a 

0. 9, B. 8— See Debt Laws — Bombay Agri- 
cultural Debtors’ Relief Act (28 of 1947) (as 

applied to Kutch), S 4 36a 

0. 20, B. 6 — Decree in account suit — Provi- 
sion as to costs 37 a 

0. 20, B. 16 — Preliminary decree in suit for 

account — Form of 376 

0. 21, B. 66 (2) (c) — Specification of 

encumbrance in sale-proclamation 34 

0. 21, B. 90 — “Person whose interests 

are affected” — Interest how affected must be 

shown 23 

0. 23, B. 1— Withdrawal of suit 35 

0. 34, R . 1 — See Custom (Kutch) 8c, e 

0. 34, R. 7 


See also (l) ibid, S. 2 (2) 28e 

(2) Custom (Kutch) 8/ 

0. 34, R. 7 — Order merely directing accounts 


* — — - 

to be taken, is not preliminary decree — No appeal 

lies 2 

0. 41 , B. 1 — See also ibid, S. 96 42a 

0. 41, R. 1 — Points for determination — 

Giving up of 196 

0. 41, R. 2 

See(l) ibid, S. 96 28a; 42a 

(2) ibid, S. 115 19a 

0. 44, R. 1 — See Limitation Act (1908), 

S. 5 316 

0. 47, B. 1 — Error or mistake apparent on 

face of record 30a 

0. 47, R. 1 — Sufficient reason — Re-arguing 

same question in different perspective 306 

Contract Act (9 of 1872), S. 73 — Breaoh of 
promise of marriage 26a 

S. 73 — Breach of promise of marriage — 

Quantum of damages — No good evidence about 
loss of roputation — Something by way of sola- 
tium and possiblo loss of reputation should be 
decreed 266 

Court-fees Act (7 of 1870), S. 7(1), Sch . I, 
Art. 1, Sch. II, Art. 17 — Court-fee on future 
intorest 46a 

S. 7 (1), Sch. I, Art. 1 — Court-fee on future 

intorest 466 

Sch. I, Art. 1 — See ibid, S. 7 (l) 46a, 6 

Sch. II, Art. 17 — See ibid, S. 7 (1) 46a 

Criminal Procedure Code (5 of 1898), Ss. 221 
and 223 — Criminal trespass — Charge — (Penal 
Code (1860, S. 447) 16 

Ss. 221 and 223 — Charge under S. 320, 

I. P. C It is enough if it is stated that aooused 

caused grievous hurt — It will give notice that 
accused will have to meet one or more of cases 
mentioned in various clauses in S. 320 — Charge 
mentioning specific clause under which aooused 
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Criminal P, C. (contd.) 

had to meet case — Prosecution cannot subse. 
quently base case on different clause 7 5 

Ss. 221 ( 7) — See Penal Code (i860), S. 7 5 lc 

S. 223 — See ibid, S. 221 lb ; 7 b 

S. 255 A — See Penal Code (i860), S. 75 lc 

S. 367— See ibid, S. 439 41 

Ss. 386 , 426 , 555 — Security bond for stay 

of realisation of fine — Recovery of fine from 
surety during imprisonment of accused — Validity 
— Legality of security bond 17 

■S . 417— See ibid, S. 439 
-See ibid, S. 386 
-See ibid, S. 498 
— Finding of fact — 


■S. 426- 

8. 427- 

S. 438 

revision 

S. 439 

interference 

S. 439 


51 
17 
50a 

— Interference in 

41b 

- Concurrent findings of fact — No 

la 

Revision against acquittal — Crimi- 
nal P. C. (1898), S. 367 41 

Ss. 439, 417 — Revision against acquittal 51 

— ■— S . 488 — Neglect or refusal to maintain — 
Failure to prove — Order for maintenance on 
ground of cruelty— Validity 21a 

S . 488 — Nature of order that can be 

passed 215 

S. 495 — Appearance by Supreme Court 

Advocate on behalf of party 145 

■ S. 497 — General principles to grant bail 

505 

Ss. 498, 427, 561- A — Powers of High Court 

to grant bail 50^ 

Ss. 526 and 528 — Right of accused to 


approach High Court directly 
■S. 528— See ibid, S. 526 
• S . 555— See ibid, S. 386 
S. 561-A — See ibid, S. 498 


14a 

14a 

17 

50a 


— 'Digest of Local Customs 
— Binding force of customs mentioned in 4a 

Digest of Local Customs, S. 645— Vatantar 

transaction — Nature of — Amounts to a usufruc. 
tuary mortgage — (Transfer of Property Act (1832), 

4c 

■ Vatantar transaction— Nature of — Has all 

the characteristics of usufruotuary mortgage 

(Transfer of Property Act (1882), S. 58 (d) ) 8a 

Vatantar transaction — Piece-meal redemp. 

* 101 L° f ~ When allowed — (T. P. Act (1882) 
b. 60) Qb 

~ Suit for redemption of his share of vatantar 

by some mortgagors— All Bhayats not parties — 
Contention in the nature of paramount title ca n- 
not be considered in the suit— (Civil P. C. (1908), 

34 R. 1) g" 

-Suit for piece-meal redemption of vatantar 
Question of rendering accounts — Other co- 

Bharers^not necessary parties— (Civii P. C. (1908), 

-—Suit for redemption of vatantar— Claim for 
mesne profits — Not maintainable— (Civil P. C., 
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DEBT LAWS 

Bombay Agricultural Debtors* Relief Act (28 

of 1939), Ss. 2, 4 — Vatantar transaction i 
Kutch — Amounts to usufructuary mortgage — 
— Application for adjustment under S. 4 lies 4 d 


Bombay Agricultural Debtors’ Relief Act 

(28 of 1947 ) — Applicability to Kutch 49a 

Ss. 2(4), 17 (1) (b ) — Debt 495 

S. 4 — See also Civil P. C. (1908), S. 115 

365 

(as applied to Kutch), Ss. 4, 46 — Applica- 
tion under — Dismissal for default — (Civil P. O. 
(1908), O. 9, R. 8) i 36a 

S. 15 (2 ) — Acceptance of statement 48 
S. 17 (1) (b) — See ibid, S. 2 (4) 495 

(as applied to Kutch), S. 46 — See ibid, S. 4 

36a 


8/ 


Easements Act (5 of 1882), S. 12 _ Necessary 
parties — (Civil P. C. (1908), O. 1, R. 10) 33a 

Ss. 13, 23 ancl 20 — Right of easement of 

way claimed on basis of express grant by parti- 
tion — No question of unreasonableness of right 
arises 335 

S. 20 — See ibid, S. 13 335 

Ss. 20 and 22 — Acquisition of easement of 

right of way by express grant — Servient owner 
cannot compel the owner of the dominant tene- 
ment to accept a different way 33c 

S. 22— See ibid, S. 20 33c 

-S. 23— See ibid, S, 13 335 

Evidence Act (1 of 1872), S. 45— Medical evi- 
dence — Case of grievous hurt — Medical certificate 
is not substantive evidence — Mere statement of 
witness on oath, that he issued the certificate is 
not requisite proof — Opinion must be given orally 
in witness-box and there should be cross-exami- 
nation on it — Certificate is only corroborative 

piece — Absence of oral examination Injury 

cannot be said to have been proved — There is no 
question of prejudice or no prejudice la 

Ss. 101 to 103 — See Influx from Pakistan 

(Control) Act (23 of 1949), S. 5 44 

Hindu Law — Widow — Aliena tion-^-Legal neces- 
sity — Proof of — Alienation more than 50 years 
old — Presumptions may be made in favour of 
recital 

Influx from Pakistan (Control) Act (23 of 

1949), S. 5 — Prosecution under — Burden of 
proof— Evidence Act (1872), Ss. 101-103 44 

Kutch (Province) Courts Order (lStow&, 

—See Civil P. C. (1908), S. 100 24 

S. 35 — See also Civil P. O. (1908), S. 115 

13a 
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Kutch (Province) Courts Order ( contd.) 

S. 35 — It is not necessary that Court should 

have acted illegally — It is enough if there is 
important question of law — (Civil P. C. (1908), 
8. 115) 13c 

S. 35 — Erroneous decision by subordinate 

Court — Revision — (Civil P. C. (1908), S. 115) 

16a 

S. 35 — Erroneous decision not followed by 

exercise of jurisdiction — Revision — (Civil P. C. 
(1908), S. 115) 165 

Limitation Act (9 of 1908), Preamble , Art. 182 
(2) — Retrospective operation of Act 11c 

S. 6 — Applicability — Execution applications 

115 

S. 5 — Applies to application for leave to 

appeal as pauper — (Civil P. C. (1908), 0. 44, 
R. 1) : AIR 1927 Nag 197, Dissented from 315 

S. 5 — Sufficient cause 31c 

— ■■ S. 12 — Computation 31a 

S . 12 (2) — Applicability — Execution appli- 
cation Ha 

Art. 182 (2) — See Preamble 11c 

Motor Vehicles Act (4 of 1939), S. 116 __ 
Offence under — Evidence 47a 

Penal Code (45 of I860), S. 75 — Charge under, 
when to be framed — Incorrect proceeding not 

prejudicing accused — (Criminal P. C. (1898), 

Ss. 221 (7) and 255-A) lc 


Penal Code ( contd.) 

S. 75 — Charge under S. 447 — Previous con. 

viction not under Chapter 12 or 17 of Penal Code 
but under Sections of Kutch Penal Code corres- 
ponding to Ss. 3*3 and 186, I. P. C.— Additional 
charge under S. 75, held improper when it was 
not intended to exceed limits of punishment 

Id 

S. 75 — Previous conviction can be taken into 

account in determining sentence, even though 
additional charge under S. 75 could not be 
framed — Considerations when such conviction 
should be taken into account stated le 

S. 120B — Charge : AIR 1938 Mad 130 

Dissented from 64 

S. 320 ( 8) — Proof of being in hospital for 

more than 20 days is not equivalent as proof of 
grievous hurt 7c 

S. 447 — See Criminal P. C. (1898), S. 221 

lb 

Practice — Practice opposed to the law applied 
cannot be allowed to prevail 28i> 

Transfer of Property Act (4 of 1882), S. 58- 

See Custom (Kutch) 4c 

S. 58 (d) — See also Custom (Kutch) 8a 

S. 58 (d ) — Usufructuary mortgage — Charao. 

teristics of — Vatantar transaction in Kutch 
amounts to usufructuary mortgage 4 b 

S. 60 — See also Custom (Kutch) 8 b 

S. 60 — 'Due' — Meaning of, in respect of 

usufructuary mortgage 4c 
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VAKIL, J. C. 

Khanmamad Reheman and others. Accused 
Nos. 1 to 4, Applicants v. The State of Kutch. 

* o C ™? inal Revn - Appln. No. 18 of 1952, D/- 
12-9-1952. 

(a) Criminal P. C. (1898), S. 439 — Concur- 
rent findings of fact — No interference. 

Anno: Cr. P. C„ S. 439 N. 15. <Para 3> 

(b) Criminal P. C. (1898), Ss. 221 and 223 — 
U86of a s t ^ ) pass — char &e — (Penal Code 

In an offence under S. 447, I. P. C. it 
is sufficient to state in the charge that an 
accused person committed criminal tres- 
pass, on or about a particular day, at or 
‘ about a particular time, by entering into 
or upon or by illegally remaining on the 
land (to be described) then in possession 
? f , a certain person. Specification that the 
intention was to commit theft or to insult, • 
annoy or _ intimidate without mentioning 
tae wa y ln which the intimidation was 
made or the annoyance was caused does 
not make the charge defective. (Para 5) 

A« n ° : f T F C ’ s - 221 N - 1 4; S. 223 N. 5; 
Penal Code, Ss. 441 and 447 N. 20. 

< c > Pe ? al Code (1860), S. 75 — Charge 
under, when to be framed — Incorrect proceed- 

nlq»\ 0t o 1 re oo1 lc J2f reused — (Criminal P. C. 
<1898), Ss. 221 (7) and 255-A). 

Afreet to say that additional 
charge under S. 75 Penal Code, should be 

a ^l er recording conviction of the 
accused. The additional charge under S. 75, 

c - t 9 be framed with the main 
J} a rS e - This is clear from the provisions 

22 LS 7 l f ead with S. 255-A, Criminal 
?■ What is . required is that evidence 
i” Pr 0 °f ?f previous conviction be led only 
after a judgment recording conviction is 

ev?deTe Ced ' f f Wh l re the ^al Court hear! 
evidence after he concluded that the 

accused was guilty it is an incorrect pro! 

Defect w in procedure held did not how- 

25 VrT U p ? the accused - ADR 1944 Lah 

Ref. (Para 5) 

S .iSV fwf’# 4 75 N ' 2 ' * Cri - P - c - 

under C °% „ ( . 1860 >> s - ’5 - Charge 

v S. 447 Previous conviction not under 


K 


1953 Kutoh/1 


Chapter 12 or 17 of Penal Code, but under 
Sections of Kutch Penal Code corresponding to 
Ss. 323 and 186, I. P. C. — Additional charge 
under S. 75, held improper when it was not 
intended to exceed limits of punishment. 

a „ , _ (Para 6) 

Anno: Penal Code, S. 75 N. 8. 

(e) Penal Code (1860), S. 75 — Previous 
conviction can be taken into account in deter- 
mining sentence, even though additional charge 
under S. 75 could not be framed — Considera- 
tions when such conviction should be taken 

“s stated - AIR 1929 Mad 306 and 

AIR 19^8 Rang 200 (FB), Relied on. (Para 7) 

Anno: Penal Code, S. 75 N. 7. 

M. M. Mehta, for Applicants Nos. 1 to 4; 
U P. Pandya, Public Prosecutor, for the State. 
REFERENCES: Courtwar/Chronological/ Paras 

C44) AIR 1944 Lah 25: (45 Cri LJ 364 FB) 5 
( 29) AIR 1929 Mad 306: (30 Cri LJ 471) 7 
( 28) AIR 1928 Rang 200: (29 Cri LJ 869 FB) 7 

ORDER: This is an application for revision 
ot an order of conviction and sentence for an 
offence punishable under Section 447, I P C 
by the Magistrate, First Class, Anjar, con- 
firmed on appeal by the Sessions Judge, Kutch 

(2) The prosecution case against the four 
applicants held proved by the courts below 
was that the applicants, armed with sticks and 
axes went to a field of the complainant Deviee 
for three successive nights with intent to inti- 
midate him as the latter had dispensed with 
the services of applicant No. 2 and they 
abused and gave threats to him. 

(3) Much was urged against the conviction 
of the applicants on merits but in view of the 
concurrent findings of the courts below no 
interference on a question of fact is called for. 

(4) It was urged that the charge against the 
applicants was defective. The charge framed 
was that the applicants committed criminal 
trespass by entering into the field of the com- 
plainant with intent to commit theft or with 
intent to insult, annoy or intimidate the person 
in occupation of the field. It was complained 
that the charge was vague inasmuch as it 
was not stated that intimidation was made or 
annoyance was caused in a particular way. In 
an offence under S. 447, I. P. C. it is suffi- 
cient to state that an accused person 
committed criminal trespass, on, on about a 
particular day, at or about a parties i ^ t ; 

by entering into or upon or by illet C,. 

maining on the land (to be described)' - ; 

• ■ 't 'x, V ’ v - ‘ ' A - 
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possession of a certain person. The trying 
Magistrate had specified that the intention was 
to commit theft or to insult, annoy or inti- 
midate. The charge was therefore quite 
proper. It was not defective. 

(5) It was urged on behalf of the applicants 
in the lower appellate Court that as evidence of 
previous convictions of applicant No. 2 was 
led in the trial Court, he was prejudiced. It 
appears that after the case was heard but 
before the judgment was delivered, evidence of 
previous conviction was led and then the appli- 
cant No. 2 was further charged under Section 
75, I. P. C. with having previous convictions. 
The learned Sessions Judge remarked that the 
proper course for the trial Court was to frame 
the additional charge only after recording a 
conviction of the applicant No. 2 on the origi- 
nal charge. It was further remarked that the 
defects in procedure and conception of law had 
not occasioned any prejudice to the applicant 
No. 2. It is not correct to say that additional 
charge should have been framed after record- 
ing conviction of the applicant No. 2. The 
additional charge under Section 75, I. P. C. has 
to be framed with the main charge. This is 
clear from the provisions of Section 221 (7) 
read with Section 255-A, Criminal P. C. vide 
— ‘Emperor v. Dalip Singh’, AIR 1944 Lah 
25 (FB). What is required is that evidence in 
proof of previous conviction be led only after 
a judgment recording conviction is pronounced. 
If the additional charge was framed at the 
stage stated above, the applicant No. 2 would 
have pleaded guilty to it with the result that 
it would not have been necessary to lead evi- 
dence in proof of it. The trial Court heard 
evidence after he concluded that applicant No. 
2 was guilty. Thus by following incorrect pro- 
cedure, the trial Court clearly demonstrated 
that it was not prejudiced. The lower appel- 
late Court was therefore right in not accepting 
that contention. 

(6) Thus the only question that remains for 
consideration is about sentence. The offence 
under section 447 I.P.C. is punishable with im- 
prisonment for 3 months or fine or both. The 
trial Court sentenced applicants 1, 3 and 4 to 
one month’s rigorous imprisonment and to pay 
a fine of Rs. 25 each and applicant No. 2 to 2\ 
months’ rigorous imprisonment and to pay a 
fine of Rs. 50/-. The learned Sessions Judge 
observed that the trial Court had given good 
reasons for giving sentence and that he did 
not find any grounds for interference. First 
thing which becomes apparent is that the trial 
Court had discriminated the case of applicant 
No. 2 from other applicants. The trial Court 
remarked that though applicants 1, 3 and '4 
had no axes of their own to grind against the 
complainant, that fact did not make the offence 
committed by them less serious. Yet their case 
was discriminated from the case of applicant 
No. 2. There was thus apparently no reason 
for discrimination. But the trial Court discri- 
minated the case of applicant No. 2, in view of 
his previous convictions. As stated in the pre- 
ceding para an additional charge under section 
75 I.P.C. was framed. This was unnecessary 
and uncalled for as it was not intended to ex- 
ceed the limits fixed by the Code for the 
offence. Moreover, the offences for which appli- 
cant No. 2 was previously convicted were not 
offences under chapter XII or XVII of the 
Penal Code. They were offences under the 
Kutch Penal Code, corresponding to sections 
Nos. 323 and 186 I.P.C. It was therefore an 
error to have resorted to section 75 I.P.C. and 


to have framed additional charge of previous 
convictions against applicant No. 2. 

(7) Though an additional charge under sec- 
tion 75 I.P.C., should not and could not have 
been framed, previous convictions, apart from 
the provisions of that section, could be taken 
into consideration in determining the question 
of sentence. Vide — ‘Suban Saheb v. Emperor’, 
AIR 1929 Mad 306 and — ‘Emperor v. Nga Ba 
Shein’, AIR 1928 Rang. 200 (FB). The offences 
in respect of which previous convictions can 
be considered, apart from the provisions of 
Section 75 I.P.C. are not necessarily those 
mentioned in chapter XII or XVII I.P.C. The 
reason is that antecedents of a convicted per- 
son are taken into consideration in determin- 
ing the question of sentence. If the offences in 
respect of which an accused person is previous- 
ly convicted are either trivial or do not in- 
volve any great mortal turpitude, they may 
not be regarded as sufficient evidence of cha- 
racter or antecedents, so as to induce a court 
to impose punishment more severe, though 
within limits prescribed by law, than what 
would normally be imposed having regard to 
other facts and circumstances established in 
the case. Applying the principle of law stated 
above, the offence of simple hurt and disobey- 
ing an order of a public servant, committed 4 
years before the offence tried, cannot be ac- 
cepted as such evidence of antecedents or cha- 
racter, so as to lead to a conclusion that an ac- 
cused person deserves punishment which is al- 
most the maximum provided by law. In fact, 
in this case previous convictions should not 
have been considered in deciding the question 
of sentence. There was thus no reason to dis- 
criminate the case of applicant No. 2. 

(8) The other circumstances are that appli- 
cant No. 2, a dismissed employee of the com- 
plainant, called to his succour other applicants, 
his friends or relatives, and they all, armed 
with weapons, went to the field of the com- 
plainant for three successive nights abusing 
and threatening him with intent to intimidate 
him. The seriousness of the offence is obvious 
and it cannot be said that the trial Court did 
not exercise its discretion properly in award- 
ing a sentence of one month and a fine of 
Rs. 25/- to each of the applicants Nos. 1, 3 and 
4. So far as these applicants are concerned, 
the learned Sessions Judge was right in hold- 
ing that no interference was called for. As 
there is no reason to discriminate the case of 
applicant No. 2, the sentence imposed on him 
will be reduced to that extent. 

(9) The application of all the applicants 
against their conviction and the application of 
applicants 1, 3 and 4 against their sentences is 
dismissed. The sentence imposed on appli- 
cant No. 2 is reduced to one month’s rigorous 
imprisonment and a fine of Rs. 25/- Appli- 
cants to surrender to their bail and serve out 
their sentences. A fine of Rs. 25/- if paid in 
excess of what is confirmed be refunded to 
him. 

B/R.G.D. Order accordingly. 
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Sha Doshabhai Panachand, Defendant-Appel- 
lant v. Sha Manilal Khengar, Plaintiff-Respon- 
dent. 

First. Appeal No. 15 of 1951, D/- 11-9-1952. 

Civil P. C. (1908), O. 34 R. 7 — Order merely 
directing accounts to be taken, is not prelimi- 
nary decree — No appeal lies. 
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Except in a case provided in section 16 
of the Bombay Agriculturists’ Relief Act 
(Act XVil of 1879), a suit by a mortgagor 
against his mortgagee solely for accounts 
is not contemplated by law. (Para 8) 


Under Order 34, Rule 7 C. P., a court 
can either order that an account be taken 
of what would be due to the mortgagee as 
provided in clause (a) of sub-rule (1) or 
declare the amount due; but in either case, 
it should proceed to ascertain the amount 
due on the date which is to be fixed for 
payment and specify consequences of pay- 
ment or non-payment thereof. If it merely 
directs that an account be taken of what 
was due to the mortgagee, its order would 
be nothing more than an interlocutory 
order. (Para 8) 

Such an order has not got the effect of 
a decree against which an appeal under 
Section 96, Civil P. C. would be competent. 
AIR 1925 All 707 and AIR 1924 Oudh 140, 
Relied on. (P ara 9) 


Anno: Civil P. C., O. 34 R. 7 N. 3. 

K N. Mankad and C. B. Thacker, foi 

ft- ft- Thacker, for Respondent. 
REFERENCES: Courtwar/Chronological/ Para! 

(’25) AIR 1925 AH 707: (47 All 803) 

( 24) AIR 1924 Oudh 140: (77 Ind Cas 346) 
JUDGMENT.: This appeal arises out of a suii 
brought by the Respondent for avoiding a mort 
gage, effected in Samvat 1955, by one Jamnaba 
in favour of one Soni Bhagwanjee, for 7001 Korie; 
on the property in suit and to obtain possession o 
the said property or in the alternative for redemp 
tion of the said mortgage. 


(2) The plaint was based on the averments that 
the property in suit was sold in Samvat 1965 in 
execution of a decree for payment of money 
against Jamnabai and was purchased by one 
Kanjee. Jamnabai had effected a mortgage on the 
property in suit in favour of her son-in-law 
Bhagwanjee in Samvat 1955 to defeat or delay her 

The Respondent purchased in Samvat 
2002 the property from Bhabhubai, widow of 

Ka fb ee an d applied on the strength of the sale 
certificate for possession. The appellant resisted 
delivery of possession claiming to be in possession 
under the mortgage as transferee of the rights 
of the mortgagee. The Respondent’s application 
to remove the resistance was dismissed by the 
executing Court. The Respondent therefore sued 
to obtain the reliefs stated in para one above. 


(3) The appellant by his written stateme: 
resisted tne suit on various grounds. The tri 
Court held that the Respondent was not entitle 
to .the principal relief claimed. It further he 
that Respondent was entitled to redeem. It, ther 
fore, made following preliminary decree 
Plaintiff is entitled to redeem the suit propert 
The suit to proceed further for inquiry aboi 
the mortgage amount legally due to the defenda: 
and about Kharkharajat legally due and c 
completion of inquiry, a final decree be made; 

Plaintiff’s suit for declaration that the doc 
ment of Samvat 1955 is void and to get posse 
sion is dismissed. Order as to costs will be mac 
at the time of the final decree.” 

thl 4) fw e ^S? ell ? nfc P referred this appeal again 
the first part of the ‘preliminary decree’. T1 

Respondent preferred a cross-appeal against tl 

0f the ‘Preliminary decree’. 

4 -uf Respondent raised a preliminary obje 

™ ™ \ he appea i was not competent as the: 
preluillnar y decree provided by law again 
ich an appeal could be preferred. It was co: 


tended that there was only a direction to take 
accounts on a finding that plaintiff was entitled 
to redeem. 

(6) The Respondent had claimed in the suit a 
principal relief and a relief in the alternative. 
The trial Court held that the Respondent was 
entitled to the alternative relief but not the prin- 
cipal. It is not necessary to consider whether the 
second part of the ‘preliminary decree’ was a 
decree as defined by the Code. Where a principal 
relief and a relief in the alternative are claimed 
and a court grants the alternative relief, a decree 
for the alternative relief granted has to be made. 
The question that may arise is whether in such 
a case it is necessary to make a decree for the 
principal relief not granted. That question would 
have arisen for consideration in the cognate appeal. 
But the respondent withdrew that appeal stating 
that there was no decree. As the appeal was 
withdrawn, it was unnecessary to decide that ques- 
tion in it. Though the appellant was interested 
in maintaining that the second part of the ‘pre- 
liminary decree’ was a decree as defined by law, 
it became unnecessary to decide that question in 
view of the withdrawal and in view of the fact 
that the appellant has not preferred the present 
appeal from that part of the decree. So the ques- 
tion is whether the first part of the ‘preliminary 
decree’ is a decree as defined by lav;. 

(7) A preliminary decree for redemption is 
provided by Order 34, Rule 7 C. P. C. The said 
rule provides that if in a redemption suit, the 
plaintiff succeeds, the Court shall pass a prelimi- 
nary decree provided in clauses (a) or (b) and (c) 
of Sub-rule (1). A plaintiff succeeds when the 
Court holds that he is entitled to redeem. It is 
not necessary to provide that the plaintiff is 
entitled to redeem. That is a finding which, if, 
incorporated in a decree, is superfluous. Clause 
(a) provides for an order that an account be taken 
of what was due to the defendant at the date of 
such decree for the principal and interest on the 
mortgage, costs of the suit awarded to the mort- 
gagor and for other costs etc., called ‘Kharkharajat’. 
If it is found convenient, account as stated above 
be taken first and the amount found due be 
declared under clause (b). In simple matters it is 
convenient to declare the amount due. Then 
under clause (c) plaintiff is to be directed to make 
payment within a time to be fixed and consequ- 
ences of payment or non-payment are to be stated. 
This is what is provided as a preliminary decree 
for redemption under Order 34, Rule 7, C- P. C. 
The trial Court declared that the plaintiff was 
entitled to redeem the suit property. This was 
superfluous. It directed taking of account as 
provided in clause (a). According to the concep- 
tion of the trial Court, this amounted to a preli- 
minary decree. Provisions made in clause (c) 
which are the very ‘sine qua non’ of a preliminary 
decree for redemption were ignored. It is thus 
evident that there was a mere direction to take 
account on a finding that the Respondent was 
entitled to redeem . The so-called ‘preliminary 
decree’ made by. the trial Court was not a preli- 
minary decree for redemption as defined and 
provided by law. 

(8) What the trial court did was to make a 
preliminary decree for accounts. It envisages 
making of another preliminary decree for redemp- 
tion. Such a decree cannot be made under the 
provisions of Order 20, Rule 16 C. P. C. Reason 
is that except in a case provided in section 16 of 
the Bombay Agriculturists’ Relief Act (Act XVII 
of 1879), a suit by a mortgagor against his mortgagee 
solely for accounts is not contemplated by law. 

It is true that a decree is a formal expression of 
an adjudication, which so far as regards the Court 
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expressing it, conclusively determines the rights of 
the parties with regard to all or any of the matters 
in controversy in the suit. It is also true that 
under clause (a) of Order 34, Rule 7(1), an order 
directing account to be taken can be made. The 
question is one of form. The law contemplates 
only one preliminary decree for redemption. This 
is imperative and an order directing accounts to 
be taken cannot be regarded as a preliminary 
decree for redemption. 

In — ‘Naunihal Singh v. A. G. Skinner’, AIR 1925 
All 707, the AHahaoad Hign Court observed that 
a court could not pass an interlocutory order for 
accounts. In — ‘Ivlohkam Singh v. Chandra Pal 
Singh’, AIR 1924 Gadh 140, the Court of the Judi- 
cial Commissioner, Oudh held that under Order 
34, Rule 7, C. P. C., a court could either order that 
an account be taken of what would be due to the 
mortgagee as provided in clause (a» of sub-rule (1) or 
declare the amount due; but in either case, it should 
proceed to ascertain the amount due on the date 
which is to be fixed for payment and specify con- 
sequences of payment or non-payment thereof. If 
it merely directed that an account be taken of 
what was due to the mortgagee, its order would 
be nothing more than an interlocutory order. 

(9) It is thus evident that the trial Court did 
not comply with the imperative provisions of law 
for making a preliminary decree for redemption 
and the ‘preliminary decree’ made by it was not 
in accordance with law. It has not got the effect 
'of a decree against which an appeal under 
section 96 C. P. C. would be competent. 

(10) Result is that the first part of the ‘pre- 
liminary decree’ made by the trial Court is set 
aside and the suit is remanded back to the trial 
Court for making a preliminary decree for redemp- 
tion in accordance with the provisions of Order 
34, Rule 7, C. P. C. after taking account and 
declaring the amount due to the mortgagee. No 
order as to the costs of the parties in appeal 
except and to the extent (?) court-fees paid on the 
memo of appeal is refunded. 

B./R. G. D. Order accordingly. 
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Nandvana Jatashankar Dosabhai, Applicant 
v. Sorathia Jiva Vasan and others. Opponents. 

Civil Revn. Appln. No. 50 of 1952, I)/- 
1-9-1952. 

(a) Custom (Kutch) — ‘Digest of Local Cus- 
toms* — Binding force of customs mentioned in. 

In the absence of statutory provision on 
a subject, the local customs mentioned in 
the book titled ‘Digest of Local Customs* 
in the province of Kutch published under 
the authority of H. H. the Maharao of 
Kutch are regarded as authoritative and 
of legally binding force. (Para 4) 

(b) Transfer of Property Act* (1882), S. 58(d) 

— Usufructuary mortgage — Characteristics of 

— Vatantar transaction in Kutch amounts to 
usufructuary mortgage. 

The characteristics of a usufructuary 
mortgage are as follows: 

(1) possession of the mortgaged property 
is delivered to the mortgagee, 

(2) the mortgagee is to appropriate rents 
and profits of the property in lieu of inte- 
rest or of principal or of both, 

(3) the mortgagor does not incur any 
personal liability to repay the money, 


(4) the mortgagee is not entitled to fore- 
close or to sue for sale. (Para 7) 

The vatantar transaction in Kutch has 
all these characteristics and thus amounts 
to a usufructuary mortgage. (Para 7) 

Anno: T. P. Act, S. 58 N. 35 Pt. 1. 

(c) Custom (Kutch) — Digest of Local 
Cusiom s, S. 615 — Vatantar transaction — Na- 
ture of — Amounts to a usufructuary mortgage 
— ( Transfer of Property Act (1882), S. 58). 

Section 645 of the Digest of Local Cus- 
toms says that in a vatantar transaction, 
a person lends money on (security) im- 
movable property; the property remains in 
possession of the lender; the lender uses 
the property or enjoys its rent or profit in 
lieu of interest; the property is returned to 
the borrower on payment of the principal 
amount borrowed. These characteristics 
of a vatantar prima facie show that it is 
a mortgage transaction. Vatantar is thus a 
transfer of interest, as distinguished from 
ownership, in specific immovable property 
as security for loan and is not a transac- 
tion called mortgage by conditional sale as 
property is not ostensibly sold. 

Further, a vatantar has all the principal 
characteristics of a usufructuary mortgage 
and thus amounts to a usufructuary mort- 
gage. (Paras 4-7) 

Further, a vatantar has got all the princi- 
pal characteristics of a usufructuary mort- 
gage, though in some vatantar tran- 
sactions, time limit called Bandhi is pro- 
vided; it is not universal, and cannot there- 
fore be regarded as a characteristic of the 
transaction. It is merely a covenant 
entered into by the parties to those parti- 
cular transactions, and such a term does 
not make a usufructuary mortgage an 
anomalous one. Case law referred. (Para 8) 
Anno: T. P. Act, S. 58 N. 35. 

(d) Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1939), Ss. 2, 4 — 
Vatantar transaction in Kutch — Amounts t<* 
usufructuary mortgage — Application for 
adjustment under S. 4 lies. 


The transaction known as Vatantar in 
Kutch is a usufructuary mortgage, which 
comes within the purview of the inclusive 
part of the definition of the term ‘debt* 
given in section 2 of the Bombay Act and 
the money for which the transaction was 
effected is a ‘debt’ for the adjustment of 
which an application under section 4 of the 
Act can be made. (Para 6/ 

(e) Transfer of Property Act (1882), S. 60 

I* 11 ®* — Meaning of, in respect of usufructuary* 
mortgage. 


Where there is no question of enforcing 
payment, the word ‘due* used in section 60 
means, due for payment by the mortgagor 
on expiry of the time during which he 
authorised retention by the mortgagee of 
possession and enjoyment of usufruct or 
rent and profits of the property. In o 
usufructuary mortgage, money becomes 
due to enable the mortgagor to redeem 
though it may not enable the mortgagee 
to sue for its realisation by sale or other- 
wise. This is due to the fact that a 
usufructuary mortgagee has to remain in 
possession till redeemed by his mortgagor. 

A (Para y) 

Anno: T. P. Act, S. 60 N. 4, 5. 

K. N. Mankad, for Applicant; L. L. Thacker, 
for Opponent No. 1. 
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ORDER: This is an application for revision 
of an order dated 24-9-51, made by the Joint 
Civil Judge, Anjar, in consolidated debt adjust- 
ment application No. 300, confirmed by the 
District Judge, Kutch, in Civil Appeal No. 168 
of 1951. 

(2) The opponents filed the aforesaid debt 
adjustment application, under section 4 of the 
B. A. D. R. Act (hereinafter referred to as ‘the 
Act’), on extension of the provisions of the Act 
to this State, for adjustment of a debt due 
from them to the applicant under a transaction 
called ‘vatantar’, enected in Samvat 1931 lor 
11000 Kories, on the allegation that the said 
transaction was a mortgage. The applicant 
resisted the application contending that ‘vatan- 
tar’ was a peculiar kind of conveyance which 
was not a mortgage and as there was no deot, 
the opponents were not entitled to maintain the 
application. The question came for considera- 
tion before the trial Court at the stage of decid- 
ing the statutory preliminary issues. The trial 
Court held that vatantar was a mortgage tran- 
saction and found the statutory issues in favour 
of the opponents. The lower appellate Court, 
on appeal confirmed the findings of the trial 
Court. The applicant has therefore preferred 
the present application for revision of the said 
order made by the trial Court. 

(3) The only question that arises for consi- 
deration in this application is whether the 
vatantar transaction which is the subject-matter 
of the application is a usufructuary mortgage. 
If vatantar is a usufructuary mortgage, it will 
come within the purview of the inclusive part 
of the definition of the term ‘debt’ given in 
section 2 of the Act and the money for which 
the transaction was effected will be ‘debt’ for 
the adjustment of which an application under 
section 4 of the Act can be made. It is not 
necessary to refer to the particular terms and 
stipulations of the transaction in question as all 
vatantar deeds have got common salient charac- 
teristics. The question has assumed consider- 
able importance in this State as large number 
of vatantar transactions are effected in the 
State and they will be affected by the decision 
of the question under consideration. As the 
question is to be decided in a general way, re- 
ference has to be made to the incidences and 
characteristics of a vatantar in general 

(4) It was contended on behalf of the appli- 
cant that vatantar was not a mortgage much 
less a usufructuary mortgage. A mortgage is 
transfer of an interest in specific immovable 
property for the purpose of securing payment of 
money advanced or to be advanced by way of 
loan. A vatantar is explained in section 645 of 
a book titled Digest of Local Customs in the 
Province of Kutch published under the autho- 
rity of H. H. the Maharao of Kutch. In the 
absence of statutory provision on a subject, the 
local customs mentioned in this book were re- 
garded as authoritative and of legally binding 
force It is important to note that S. 645 is in- 
cluded in Chap. 18 which is captioned ‘About 
dealings on securities’. In the First' Section of 


that chapter, it is stated that where in a tran- 
saction of lending and borrowing, property is 
given in security for repayment of debt or is 
given in mortgage, the said transaction is called 
a dealing on security. Such dealings are classi- 
fied into four parts. Part II is called vatantar 
or Gasgarne and is explained in section 645. 
The section says that in a vatantar transaction,, 
a person lends money on (security) immovable] 
property; the property remains in possession of: 
the lender; the lender uses the property or en-! 
joys its rent or profit in lieu of interest; the] 
property is returned to the borrower on pay-] 
ment of the principal amount borrowed. These! 
characteristics of a vatantar prima facie show 
that it is a mortgage transaction. 

It was contended that vatantars were virtually 
sale transactions with an agreement to reconvey 
but due to certain beliefs, deeds selling the pro- 
perty out-right were not executed. It was 
urged that this was manifest from the long 
period provided as time limit in such deeds. It 
is apparent that when a transferee has to enjoy 
usufruct or appropriate rents or profits of a 
property in lieu of interest, a time limit for a 
long period shows that at least for that period, 
the transferee would remain in possession of 
the property as if he was an owner. It is 
therefore not surprising that such transferee 
may become accustomed to look upon the pro- 
perty conveyed to them as owners. But when 
property is conveyed as security for a loan ad- 
vanced, the transfer is only of an interest in 
the property and not of the ownership in it 
and that interest is called interest of a mort- 
gagee. It is not unusual to see mortgage tran- 
sactions in which mortgagees agree that they 
would not redeem for a long period and such a 
term b}' itself is not regarded as a clog on the 
equity of redemption. Reference was made to 
section 655 and it was urged that according to 
that section, one view was that if the property 
was destroyed due to act of God, the transferor 
was not liable for the debt. The section itself 
says that according to other view, it is doubt- 
ful that the transferor is relieved of the liabi- 
lity and on principle of equity the transferor 
would be held liable unless he furnished some 
other security. Another contention was that 
according to the terms of some of such tran- 
sactions, structures could be constructed on pro- 
perty transferred and the transferees would be- 
come entitled to add the costs • incurred to the 
principal money, indicating that they could deal 
with the property as owners. This is due to a 
special contract. Reliance was placed on sec- 
tion 685, which provides that Courts would not 
award interest on costs incurred for minor re- 
pairs and about other costs incurred, interest 
would be awarded, if there was a contract to 
that effect. It does not mean that transfer of 
ownership is made. In the absence of specific 
provision of law or contract to the contrary, the 
courts did not favour the idea of awarding in- 
terest when a transferee would enjoy benefit 
of the repairs made. 

(5) There can thus be no doubt that vatantar 
is a transfer of interest as distinguished from 
ownership in specific immovable property as 
security for loan. It is true that provisions of 
the T. P. Act are not exhaustive as re- 
gards different kinds of transfers and it is pos- 
sible to effect a transfer not provided in the 
T. P. Act. But I cannot conceive of a transfer 
which is neither a sale nor a mortgage but some- 
what in between the two. Even assuming that 
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such a transaction could be contemplated, trans- 
fer made as security for loan is a transfer of 
interest in the property and not transfer of 
something less than ownership. Reliance was 
placed on section 658, which provides that if 
the property transferred was reduced in value, 
the transferee was not entitled to sue the trans- 
feror. It is provided by the same section that 
the lender would be entitled to sue the borrower 
in case the property was reduced in value due 
to fault of the borrower. Where there is 
transfer of ownership or of something less than 
that, there is no question of suing a transferor 
for the amount for which transfer is effected, 
if due to his fault, the property was reduced in 
value. On the other hand, as value of security 
is reduced, the right accrues to sue the trans- 
feror for the amount for which the property 
was transferred. It shows that the transfer 
was in respect of interest in property as security 
for loan. In fact, as will be shown hereafter, 
the vatantar has all the essential characteristics 
of a usufructuary mortgage. There are two 
principal kinds of mortgages stated in the Digest. 
One is called Chitham. It is just like a simple 
mortgage except that when the amount due is 
not paid on the date fixed, the mortgagee be- 
comes entitled to get possession of the property 
and enjoy it as a vatantar. This is not a tran- 
saction called mortgage by conditional sale as 
property is not ostensibly sold. When possession 
is taken and is to be enjoyed as a vatantar, 
it does not become a mortgage by conditional 
sale as it is essential that the property must be 
transferred absolutely. It is therefore difficult 
to accept the contention that vatantar is not a 
mortgage transaction. 

(6) Next question is whether vatantar is a 
usufructuary mortgage. The question arises 
this way. Every mortgage implies existence of 
a debt. Under a usufructuary mortgage, a 
mortgagee cannot call upon his mortgagor to 
pay the debt except under certain circumstances. 
Nor can he sue for sale or foreclosure. It was 
therefore held in — : ‘Lachhman Singh v. Natha 
Singh’, AIR 1940 Lah 401 (FB) that in case of 
a usufructuary mortgage, there was no debt. 
The legislature, therefore, out of caution, amend- 
ed the definition of the term ‘debt’ in section 2 
of the Act and made it inclusive of principal 
money payment of which was secured bv a 
usufructuary mortgage. If, therefore, vatantar 
is a usufructuary mortgage, it does not become 
necessary to decide the question whether the 
principal money for the payment of which va- 
tantar is effected, is a debt as originally defined 
by the Act. In fact, there is much to be said 
in favour of the view held by the Lahore High 
Court as there can be no ‘debt’, if a creditor 
is not entitled to enforce it against his debtor. 
Having regard to the weight of authority, it is 
evident that the opponents would have a very 
poor case, unless they could show that vatantar 
is a usufructuary mortgage. Treated as any 
other kind of mortgage, it would be difficult to 
urge that it implied a debt when it could not 
be enforced. It is thus that the question whe- 
ther vatantar is a usufructuary mortgage as- 
sumes importance. 

(7) Now, the characteristics of a usufructuary 
mortgage are as follows: 

(1) possession of the mortgaged property is 
delivered to the mortgagee; 

(2) the mortgagee is to appropriate rents and 
profits of the property in lieu of interest 
or of principal or of both; 
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(3) the mortgagor does not incur any personal 1 
liability to repay the money; 

(4) the mortgagee is not entitled to foreclose I 
or to sue for sale. 

In a vatantar transaction, characteristic No. 1 
exists. As regards characteristic No. 2, rent 
and profits are to be appropriated or usufruct is 
to be enjoyed in lieu of interest. There is no 
personal liability except under certain circum- 
stances and the vatantar transferee cannot sue 
for sale or foreclosure. He must continue to 
remain in possession till the principal money is 
paid back to him and possession of the property 
is taken. 

(8) Thus a vatantar has got all the principal 
characteristics of a usufructuary mortgage. Now 
in some vatantar transactions, time limit called 
Bandhi is provided. This is not universal. It can- 
not therefore be regarded as a characteristic of 
the transaction. It is a covenant entered into 
by the parties to those particular transactions. 
The contention is that if there is time limit for 
payment, it implies liability to pay and hence 
a vatantar transaction providing time limit is 
not a usufructuary mortgage. In that case, such 
a transaction becomes usufructuary san (?) im- 
plying existence of debt. If that is so, the op- 
ponent would be entitled to maintain the appli- 
cation. I, therefore, do not see how this 
contention can be of any benefit to the appli- 
cant. Again, the question under consideration 
depends upon the nature of the stipulation made. 
It will be seen that under a usufructuary mort- 
gage, the mortgagor authorises the mortgagee 
to retain possession until payment of the mort- 
gage money. The mortgagor may agree that 
the mortgagee may retain possession for a 
specified number of years. Such a term will 
not make a usufructuary mortgage an anoma- 
lous one. The Madras, Patna, Calcutta and 
the Lahore High Courts have held it accordingly 
and I agree with the view so held vide — ‘Na- 
rayanamurthy v. Appalanarasimhulu*, AIR 1921 
Mad 517; — ‘Rameshwar Narain v. Pani Ram’, 
AIR 1934 Pat 217; — ‘Kishan Singh v. Nathu 
Ram’, AIR 1939 Lah 235; — ‘Akshoy Kumar v. 
Naba Kumar’, AIR 1940 Cal 346. If, however, 
the stipulation is to make payment at the end 
of the period fixed, accepting thereby liability 
to pay, the mortgage will be an anomalous one 
vide — ‘Umabai v. Bhau Balwant’, 34 Bom 358. 
The observation in — Tukaram v. Ram Chand\ 
26 Bom 252 that such a transaction might come 
within the category of an anomalous mortgage 
was not necessary for the decision of the case. 

(9) It was contended that in a vatantar tran- 
saction, the money did not become due and 
hence there was no right of redemption as pro- 
vided by section 60 of the T. P. Act. This con- 
tention, if accepted, would mean that a vatantar 
is not a mortgage. It cannot be denied that a 
usufructuary mortgagor is entitled to redeem. 
In other words, the money becomes due in a 
usufructuary mortgage at once or on expiry of 
the time limit discussed in the preceding para. 
The word ‘due’ was used in S. 60 of the T. P. 
Act, as distinguished from the word ‘payable’. 
It was contended that it could not be said that 
money became due and at the same time the 
person in whose favour it became due was not 
entitled to enforce its payment. Money under 
a mortgage is payable but its payment cannot 
be enforced nor redemption on payment could 
be sought till the period provided for payment 
and redemption expired. Where there is noi 
question of enforcing payment, the word ‘due'l 
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used in section 60 means, due for payment by 
the mortgagor on expiry of the time during 
which he authorised retention by the mortgagee 
of possession and enjoyment of usufruct or rent 
and profits of the property. In a usufructuary 
mortgage, money becomes due to enable the 
mortgagor to redeem though it may not enable 
the mortgagee to sue for its realisation by sale 
or otherwise. This is due to the fact that a 
usufructuary mortgagee has to remain in pos- 
session till redeemed by his mortgagor. If the 
mortgagor agrees not to redeem for a specific 
period, he is contracting himself out of his right 
to a certain extent and to that extent money be- 
comes due later. 

(10) The other contentions urged related to 
differences in the rights and liabilities of a 
mortgagor and mortgagee under the T. P. Act 
and of a vatantardar under the Digest. They 
do not affect the main Questions discussed so 
materially as to alter the nature of the tran- 
saction. It is therefore held that a vatantar 
is not only a mortgage but it is a usufructuary 
mortgage. The money payment of which is 
secured by the usufructuary mortgage is im- 
movable property and the opponents are deb- 
tors as defined by the Act. The findings on 
preliminary issues recorded by the trial Court 
and confirmed by the appellate Court are cor- 
rect. Result is that the application is dismissed 
with costs. Papers and proceedings in the case 
will go back to the lower appellate Coprt for 
transmission to the trial Court for proceeding 
further with the case. 

B/D.R.R. Application dismissed. 
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Bava Salemamad Gulmamad, Accused No J 
Applicant v. The State of Kutch. 

26^-™52 al ReVn ’ Appl11, No * 19 of 1952 > D / 

(a) Evidence Act (1872) S. 45 — Medica 

'" T Case of srievous hurt — Medica 
certificate is not substantive evidence — Mer 

L°f ™ itne f s on .°a th ’ that he issue* 

the certificate is not requisite proof — Opinioi 

SmiM b h/!7 ei1 oraIly > witness box and ther. 
f bo “}£, b ® cr °ss examination on it — Certificate 

examinath» r n° b0r i tlVe P1CCe ~ Absence of ora 
examination — Injury cannot be said to hav< 

S?? P r °ved — There is no question of preju 
dice or no prejudice. AIR 1937 Mad. 407 Re! 

A ^ « , (Paras 4 and 5 

Anno: Evid. Act, S. 45, N. 3. 

(b) Criminal P.C. (1898). Ss 221 and 
Charge under S 320 I*# - ItVenoulh 7 
it is stated that accused caused grievous hur 

jP ve n °tice that accused will have U 
meet one or more of cases mentioned in vari 
ous clauses in S. 320 — Charge meitioSS 
specific clause under which afcu.<^d ha,f h 
meet case - Prosecution cannot s^seauentb 
base case on different clause. (Para 6 

Anno: Cr. P. C„ S. 221 N. 1; S. 223 N. 10. 

of ( £L-L enal S™* <1860), s. 320 (8) _ Proo 
of bemg in hospital for more than 20 davs 

not equivalent as proof of grievous hurt 

Bom 247 and AIR 1931 Lah 280, Ref on. ' 

Anno: Penal Code, S. 320 N 2, 3. (Para 

pubii/- p™t a » k fe, c - p - ■'“* 


REFERENCES: Courtwar/Chronological/ Paras 
(’95) 19 Bom 247 7 

(’31) AIR 1831 Lah 280: (32 Cri LJ 1252) 7 

(’37) AIR 1937 Mad 407: (ILR (1937) 

Mad 764) 4 

ORDER: The applicant was convicted by 
me Magistrate, First Class, Anjar for an offence 
under Section 325, I. P. C. and was sentenced 
to undergo rigorous imprisonment for one year 
and to pay a fine of Rs. 250/-. The conviction, 
on appeal, was confirmed by the Additional 
Sessions Judge, Kutch, but sentence was reduced 
to 6 months’ rigorous imprisonment and a fine 
of Rs. 100. The applicant has, therefore, ap- 
proached this Court for revision of the order of 
conviction and sentence. 

(2) There was evidence to show that the ap- 
plicant voluntarily caused hurt to Rakhya. The 
trying Magistrate as well as the Additional Ses- 
sions Judge on appeal have believed the evi- 
dence. In view of the concurrent findings on 
this question of fact, this Court will not interfere 
in exercise of its power in revision. Hence, the 
contention that the evidence was scanty and 
unbelievable and therefore the conviction be set 
aside cannot be accepted. 

(3) For showing that the hurt voluntarily 
caused was grievous, as defined by section 320, 
I. P. C., the prosecution alleged that there was 
fracture of nasal bone and relied on medical 
evidence in proof of it. Rakhya, no doubt 
stated that his nasal bone was broken but he 
could not have said so as a matter of what he 
had personally seen. The Medical Officer, 
examined for the prosecution, only referred to 
the certificates given by him and stated that 
Rakhya remained in the Hospital as an indoor 
patient from 18-5-51 to 11-6-51. The trial Court 
relied on these certificates which showed that 
Rakhya had sustained eight injuries on different 
parts of his body of which there was one on 
the bridge of the nose caused by some hard 
blunt substance with swelling around and that 
on examination, after the swelling subsided, it 
appeared that the nasal bone was broken. 

It was contended on behalf of the applicant 
before the Additional Sessions Judge that the 
Medical certificates did not constitute substan- 
tive evidence and in the absence of any sub- 
stantive evidence on record, the trying Magis- 
trate erred in holding that the hurt voluntarily 
caused was grievous. The Additional Sessions 
Judge felt the force of this contention as num- 
ber and nature of injuries could be proved by 
the medical witness saying so in his evidence 
and riot by giving reference to the certificates 
issued by him. The certificates issued may be 
used by the medical officer for refreshing me- 
mory and may be relied on by the prosecution 
as evidence to corroborate the medical evidence. 
But there cannot be corroboration of evidence 
not given. The Additional Sessions Judge 
deplored that ends of justice were not secured 
by leading evidence properly. At the same 
time, he concluded that there was defect and not 
lacuna and unless the applicant was prejudiced, 
he was not entitled to the benefit thereof. As 
the medical witness was questioned on behalf 
of the applicant about injury on the nose, the 
Additional Sessions Judge, held that the appli- 
cant was not prejudiced. 

(4) It seems to me that the learned Additional 
Sessions Judge did not properly appreciate the 
contention urged before him. There was no 
question of prejudice or estoppel in this case. 
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• The prosecution had to show beyond doubt that 
nasal bone was broken and hence injury caused 
was grievous. In other words, the medical wit- 
ness ought to have stated in his evidence (and 
that would be the only material evidence in the 
case) that there was swelling of the dimensions 
to be mentioned on the bridge of the nose with 
a fracture of nasal bone below the seat of the 
injury. There can be no substitute for this 
! evidence by production of certificates issued by 
the medical officer. A statement by a medical 
witness on oath that he had issued the certifi- 
cates shown to him does not furnish the requi- 
site proof. It proves the certificates which can 
only be used as corroborative evidence. 

In — ‘Perumal v. South India Ry. Co.\ AIR 
1937 Mad 407 the Madras High Court observed 
as under: 

“The evidence of experts must be given in the 
ordinary way. Subject to certain exceptions, 
— these exceptions being amongst others, the 
certificates of the Imperial Serelogist touch- 
ing the matter of blood stains and of the Che- 
mical examiner, which are made admissible 
in evidence by themselves — it is quite obvious 
that the opinion of an expert must be given 
orally and that a mere report or certificate by 
him cannot possibly be evidence. Unless he 
goes into the witness box and gives oral evi- 
dence, there can be no cross examination of 
the expert at all.” 

These observations apply to the evidence of 
medical witnesses in respect of the injuries seen 
and noted by them as they apply in respect of 
their opinion. It is not enough to say that 
“I had noted injuries and stated opinion in the 
certificates issued by me and they are the 
same as shown to me.” 

(5) When substantive evidence in the manner 
stated above is not given, there is want of evi- 
dence to prove a particular fact. Where there 
is absence or want of evidence, it cannot be 
said that a fact alleged is proved and no ques- 
tion of prejudice arises. There is thus no medi- 
cal evidence to show number and nature of in- 
juries on the person of Rakhya. It is therefore 
surprising that the learned Additional Sessions 
Judge, while accepting the force of the conten- 
tion, should have dismissed it on the ground 
that the applicant was not prejudiced. If the 
law could thus be circumvented, the prosecution 
would never be alive to the necessity of proving 
nature and number of injuries by examining the 
medical witness in respect of each of them. Even 
the medical witness was not examined in the 
matter of his opinion as to how the injuries 
could possibly have been caused. 

(6) What the medical witness had stated in 
his certificate was that the nasal bone on the 
left side appeared to have been broken. Thus, 
even in the certificate issued, the medical wit- 
ness was not definite. He could not be definite 
because no X-ray examination was made. Yet 
the learned Additional Sessions Judge remarked 
that there was definite medical opinion that the 
nasal bone was broken in the centre. Thus 
there was no substantive evidence to show that 
the injury caused was grievous. The learned 
Public Prosecutor relied on the fact, as stated 
by the medical witness that Rakhya was treat- 
ed as an indoor patient from 18-5-51 to 11-6-51 
and it was contended that tb^ case fell under 
Cl. 8 of S. 320, I. P. C. On behalf of the applicant 
it was contended that the charge which 
the applicant was called upon to meet was that 


he had caused grievous injury by breaking the 
nasal bone and therefore he could not be con- 
victed for an offence of causing grievous hurt 
falling under clause 8 of section 320, I. P. C. 
Under Section 221, Cr. P. C., it would have been 
sufficient if it was stated in the charge that the 
applicant had caused grievous hurt as the law 
creating the offence gives it a specific name. 
It will give notice to the applicant that he will 
have to meet a case in one or more of different 
ways mentioned in section 320. But when the 
case specified in the charge was that grievous 
hurt was caused by breaking nasal bone, the 
prosecution could not have obviously relied on 
the fact that the hurt was grievous under clause 
8 of section 320, I. P. C. In the absence of spe- 
cification, the applicant was expected to meet 
the case under all clauses. When specification 
was made, the applicant was not expected to 
meet a case under any other of the eight clauses 
of section 320, I. P. C. Thus the prosecution 
was not entitled to rely on clause 8 of Section 
320. I. P. C. 

(7) Moreover, the only evidence on record is 
that the applicant was treated as an indoor 
patient from 18-5-51 to 11-6-51. The medical 
witness did not state that during the period, 
Rakhya was suffering severe bodily pain or was 
unable to follow his ordinary pursuits. The! 
mere fact that Rakhya was treated as an indoor' 
patient for more than 20 days was not sufficient.; 
Proof of being in a hospital for the space of 20 
days cannot be taken as equivalent to proof of 
grievous hurt — ‘Queen Empress v. Vastachela’, 
19 Bom 247 and — ‘Khair Din v. Emperor’, AIR' 
1931 Lah 280. 

(8) Thus this application must be allowed in part 
and applicant’s conviction be altered from Sec- 
tions 325 to 323, I. P. C. The applicant’s sen- 
tence on appeal was reduced to 6 months’ 
Rigorous Imprisonment and a fine of Rs. 100. 
Though the conviction of the applicant is alter- 
ed to one under section 323 and though there 
is no evidence about the nature and number of 
injuries except what Rakhya stated in his evi- 
dence, there is evidence that Rakhya remained 
in hospital for more than 20 days receiving 
treatment. The grievousness of the injury caused 
to him can thus be gauged.. I think that ends 
of justice would be met if the applicant is sen- 
tenced to 3 months’ rigorous imprisonment. 
Hence, the following order is made. 

B/R.G.D. Order accordingly. 
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Jeevandas Ibji and others, Appellants v. 
Jadeja Karubha Dujajee, Respondent. 

First Appeal No. 5 of 1951, D/- 6-9-1952. 

(a) Custom (Kutch) — Vatantar transaction 
— Nature of — Has all the characteristics of 
usufructuary mortgage — (Transfer of Property 
Act (1882), S. 58 (d)). (Para 7) 

Anno: T. P. Act, S. 58 N. 35. 


(b) Custom (Kutch) — Vatantar transaction 

— Piece-meal redemption of — When allowed 

— (T. P. Act (1882), S. 60). 

According to the usage as stated in S. 668 
of the book titled a ‘Digest of local customs 
and usages’, published under authority of 
His Highness the Maharao of Kutch and 
regarded as having force of law, when some 


1953 


of the co-mortgagors extend the period of a 
vatantar, other co-mortgagors are entitled 
to redeem to the extent of their share. The 
provision is based on the principle that inte- 
grity of the mortgage is broken. It follows 
that the mortgagors extending the period 

will also be entitled to redeem their share 
separately. 

Held further that as the mortgagee had 
acquired 60 per cent of share in the mort- 
gage security, they could not object to the 
piecemeal redemption of his share by the 
mortgagor. (Para 8) 

Anno: T. P. Atf, S. 60 N. 42, 44. 

(c) Custom (Hutch) — Suit for redemption of 

> n ™ are vatantar by some mortgagors 

All Bhayats not parties — Contentions in the 
nature of paramount title cannot be considered 
m the suit — (Civil P. C. (1908), O. 34 R 1) 

Anno: C. P. C., O. 34 R. 1 N. 5. (1>ara 9 ) 

(d) Hindu Law — Widow — Alienation — 

th a S n ^ e v C p e fr lty iJ' Pl »° 0f of ~ Alienation more 
than 50 years old — Presumptions may be mad** 
sn tavour of recital. 

After a long period has elapsed between 
the alienation and the suit, when all those 
wno could have given evidence on the rele- 
vant points have grown old or passed away, 
a reatal consistent with the probabilities 
d circumstances of the case assumes 
greater importance and presumptions are 

beenSpH 1° F in * etails which haw 
Relied on 7 AIR 1951 Nag 357 (D> 

..Held that the statement' in the mortgage 
that the amount was necessary for the ex 
penses of the marriage of the daughter of 
the executant widow should be accepted as 
evidence of necessity. (P a P ra 10) 

inlTccSnJJSf of^render- 

P ar ties - (Civil P. c r (19 0 ol). ar o erS 34 n R 

dLcintai and the mortgage who has tn 
t0 make the other co-sharprq 

has i Ty°^a <a ^^ n ^ e ^ S Mortgagee, 1 \vho 

their shares m ° rtgagors sue to redeem 
Anno: C. P. C., O. 34 r. ! N 6 (Para 11 > 

vatantar 5 — m Clata^foT mPti ° \r°t 

“p-tr 7 f ? A cMM 

Ion | as his right P tonn SOry ■ mortgagee so 
not wrongful eLent P i ession subsists is 

under I 84 of the T P vaRd tender 

It is found that tvm 7A ct ls made or when 
■on the date ofthl^,? r lf age was satisfied 

profits can therefore h P N ° °J der for mesne 
mortgagee in a I7t ^ made against the 

shall, Corespondents APPellantS; U ' Bhan ’ 

REFERENCE 

357(1): (1951 Nag u 


Jeevandas Ibji V. Jadeja K^rubha (Vakil J. C.) 


Kutch 9 

JUDGMENT: This appeal arises out of a 
suit brought by the Respondent and his son 
lanubha, for redemption of their 21-3/7 per 
cent of share in the village Bharapar, on the 
allegations that the said village, owned by 
Bhayats of Kera, was mortgaged by them in 
the year Samvat 1912, for 49025 kories, with 
tne predecessor-in-titie of the appellants, for 21) 
years and that, the appellants prcdecessor-in- 
title, having obtained an extension of the period 
ot the mortgage for 25 years in Samvat 1936 
ii om tne Respondent’s predecessors-in-title, to 
the extent of their 21-3/7 per cent share in 
the security, broke the integrity of the mort- 
gage, theieby enabling the Respondent and his 
son, to sue for redemption of their share, on 
payment of proportionate mortgage amount and 

costs (Kharajat) incurred on the mortgage 
security. 6 s 

• (2) *u Ti J e a ppella nts resisted the suit contend- 
ing that the . Respondent was not entitled to 
redemption piecemeal; all Bhayats were neces- 

Sa Fi P arties 1:0 tne suit; the Respondent had 
got 16 J per-cent share only; one Faijiba, widow 
of B hay at Punjajee, owning 2} per cent share, 
had further extended the period of the mort- 
gage by 51 years to the extent of that share; 
?u S AA r portion should have been filed; and 
that the applicants were entitled to 1945454 
Kories as Kharajat. ' 2 

(3) During the pendency of the suit, the ap- 
pellants obtained a further extension of the 
period of the mortgage from Tanubha, son of 
the Respondent, who had joined with him as a 
co-plaintiif, to the extent of his share. Tanubha 
was transposed as a co-defendant. The appel- 
iants contended that the Respondent was not 
entitled to redeem to the extent of the share 
of Tanubha. The Respondent contended that 
the alienation made by Tanubha was affected 
by the doctrine of lis pendens. 

(4) On these pleadings several issues were 
raised in the trial Court. It is necessary to 
reter to the issues framed and found with a 
view to ascertaining the contentions in appeal 
and the cross appeal No. 4 of 1951. Issue No. 11 
raised was whether a partition amongst the 
Bhayats of Kera had taken place. This issue 
seems to have been raised on the contention 
of the appellants. It was found in the affirma- 
tive. This finding is not disputed in appeal 
Second issue was about trial Court’s jurisdiction 
as at the time the suit was instituted, Jadeja 
Court was functioning. This issue did not 
survive at the time of the trial. Third issue 
was about redemption piece-meal. The trial 
Curt found this issue in the affirmative. This 
contention survives in appeal. Fourth issue was 
about Respondent’s 21-3/7 per-cent share in the 
village. The trial Court found this issue in 
the affirmative. That contention is not raised 
by the appellants in their memo. It appears 
that respondent’s father had made a testamen- 
tary disposition of his property by which the 
respondent was given only a right of mainten- 
ance. As it was joint family property, the 
testator had no right to make testamentary 
disposition in respect of it. That contention is 
not raised in appeal. Issue No. 6 was about 
inadequacy of Court fees. That contention is 
not raised in appeal. Issue No. 7 was about 
want of necessary parties. That contention is 
raised by the appellants in appeal. It i s un- 
necessary to refer to issue Nos. 8 to 12 which 
the trial Court did not find necessary to decide 
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It appears that a branch of Bhayats had 
further extended the period of the mortgage 
in Samvat J 7 for 81 years. It was therefore 
contended that the suit was premature and this 
contention was made subject matter of issue 
No. 12. As this contention is raised in appeal, 
it may be stated that it was a dili'erent branch 
and the period was extended to the extent of 
their share. It is for this reason that the trial 
Court found it unnecessary to record a finding 
on that issue. The trial Court found that the 
Respondent was liable io pay 164t>3 Kories as 
Kharajat for redemption of his share which was 
exclusive of his son’s share viz. 21-3/7 x 
10-5/7 per cent. 

(5) Thus the contentions in appeal are as 
follows : — 

1. Whether the Respondent was entitled to 
redemption piecc-meal? 

2. What share the Respondent and his son 
have got in the village? 

3. Whether the Respondent was entitled to 
redeem the share of Punjajee in respect 
of which period was extended for 51 years 
in Samvat 1952? 

4. Whether the suit was bad for want of 
necessary parties? 

5. V/hether Respondent was entitled to 
mesne profits? 

(6) As the respondent was allowed redemp- 
tion to the extent of 10-5/7 per-cent of share, 
he has preferred cross appeal No. 4 of 1951. 
The only question that arises for consideration 
in that cross appeal is whether the plaintiff was 
entitled to redeem the share of his son. 

(7) The village was mortgaged in Samvat 
1912 by all the then owners for 21 years. The 
mortgage was Vatantar. A Vatantar has all the 
characteristics of a usufructuary mortgage. The 
mortgagee was to remain in possession and 
enjoy rents and profits of the village for 21 
years. The period of 21 years was not to be 
inclusive of famine years. Thus the period of 
21 years did not expire till Samvat 19*36, when 
respondent’s predecessors-in-title executed a 
deed in favour of the mortgagee, for extension 
of the period for 25 years. It was stated in 
the deed that the executants had 21-3/7 per 
cent share in the village. The respondent and 
his son, as members of a joint Hindu family, 
are the only persons representing that share on 
the date of the suit. As the period of 25 years 
expired long ago, the suit under appeal was 
brought for redemption. 

(8) Apparently the respondent was suing to 
redeem picce 7 meal the mortgage of Samvat 
1912. He was not entitled to do so under the 
provisions of the T. P. Act unless he showed 
that the mortgagee had acquired the share of 
one of the mortgagors. The appellants sav that 
they had acquired 60 per cent of the share in 
the village. The respondent was therefore not 
only not bound to redeem the whole mortgage, 
but he was also not bound to redeem the whole 
share except 60 per cent share acquired. But 
when the mortgage was effected, T. P. Act was 
not applicable. In this part of the country, 
many such vatantar mortgages were executed. 
Some co-sharers used to extend the period of 
the mortgage. As other co-sharers were not 
entitled to redeem the whole mortgage, by usage 
thev redeemed their share on payment of pro- 
portionate mortgage amount. The usage is 
stated in section 668 of the book titled a Digest 

J of local customs and usages published under 


authority of His Highness the Maharao of 
Kutch and regarded as having force of law. It 
is stated in section 668 that when some of co- 
mortgagors extend the period of a vatantar, 
other co-mortgagors would be entitled to redeem 
to the extent of their share. The provision made 
was based on the principle that integrity of the 
mortgage was broken. It follows that the mort- 
gagors extending the period will also be en- 
titled to redeem their share separately. This 
contention, therefore, fails. I do not see how 
the appellants, who have acquired 60 per cent 
of the share in the mortgage security and who 
have acquired extension of the period of the 
mortgage from other mortgagor sharers are in- 
terested in raising this contention, except to 
raise a technical bar to the suit. 

(9) Next contention is about the share of the 
Respondent. The appellants mortgagees, having 
accepted in the conveyance executed in their 
favour that the Respondent’s predecessor-in- 
title represented 21 3/7 per cent share are now 
estopped from denying it. The appellants had,; 
however, acquired 60 per cent of share and theyi 
raised the contention in the nature of para-) 
mount title. It was conceded that the contention! 
should not be considered in this suit. Such a) 
contention about title can properly be consi-; 
dered in a suit in which all Bhayats were 
parties. Thus the respondent is entitled to re- 
deem the share admitted by the appellants 
without prejudice to the latter contending here- 
after, as owners of 60 per cent share, that the 
former was not entitled to 21 3/7 per cent share 
and that he was only entitled to 16£ per cent 
share. 

(10) Coming to the last contention, it appears 
that one Punjajee was one of the executants of 
the deed of Samvat 1936. His widow, who 
inherited his share, further extended the period 
of the mortgage for 51 years, to the extent of 
her husband’s share, in the year 1952. When 
the suit was instituted, the said period had not 
expired. The Respondent’s contention was that 
the alienation by way of extension of the period 
was without legal necessity. Though it was 
neither alleged nor proved that Punjajee and 
his other co-executants were members of a 
joint Hindu family, the trial Court found that 
Faijiba was not entitled to make the alienation 
as she was a widow of a coparcener. It is true 
that there was no evidence aliunde about legal 
necessity except the recital in the deed. It 
was contended that the alienee was bound to 
adduce some independent evidence of existence 
of legal necessity. The transaction was effect- 
ed in Samvat 1952. After 50 years, it is not 
possible to get evidence of necessity as it is not 
possible for the respondent to emphatically 
deny its existence. In such a case, Nagpur 
High Court in — ‘Wawan v. Janabai\ AIR 
1951 Nag. 357(1) presumed existence of legal, 
necessity. Mayne in his work on Hindu Law at 
page 791, tenth edition observes that after a 
long period has elapsed between the aliena- 
tion and the suit, when all those who could, 
have given evidence on the relevant points have' 
grown old or passed away, a recital consistent 
with the probabilities and circumstances of the 
case assumes greater importance and presump- 
tions are permissible to fill in details which 1 
have been effaced by time. The necessity' for 
alienation stated was that Faijiba had to incur 
expenses for marriage of her daughter. It is 
common knowledge that among Jadejas, such 
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expenditure has to be incurred. The trial Court 
was therefore wrong in holding that the respon- 
dent was entitled to redeem that share. 

(11) The contention about necessary parties 
was raised as the respondent’s share was to be 
determined. Otherwise, if a suit for redemp- 
tion piece-meal was tenable, the other co-sharers 
iare not necessary parties to the suit. It was 
{contended that tor taking account of costs in- 
curred on the entire security, they were neces- 
sary parties. Where redemption piece-meal 
could be had and the mortgagee who has to 
render account is on the record, it is not neces- 
sary to make the other co-sharers parties though 
interested in the proper taking of accounts, 
as the mortgagee, who has by acquiring share 
! of a mortgagor enabled the other mortgagors to 
{.sue for redemption piece-meal, cannot complain 
jthat he would have to lead the same evidence 
;and get the said question determined again 
j when other mortgagors sued to redeem their 
shares. For this reason, other co-mortgagors 
are not necessary parties to the suit. 

(12) Last contention is about mesne profits. 
As the respondent who sued for redemption 
had not also sued for partition, the trial Court 
placed him in joint possession to the extent of 
his share. At the same time, the trial Court 
decreed mesne profits from the date of the suit. 
This was obviously wrong. The appellants 
were not in wrongful possession of the property 
to the extent of. the Respondent’s share on the 
date of the suit and for that matter till the 
date of the preliminary decree. Possession of 
a possessory mortgagee so long as his right to 
possession subsists is not wrongful except when 
valid tender under section 84 of the T. P. Act 
is made or when it is found that the mortgage 
was satisfied on the date of the suit. In other 
•cases, possession will be wrongful when the 
mortgagor becomes entitled to possession when 
mortgage amount ascertained is paid to the 
mortgagee or in Court for payment to him. 
J.nus .he order for mesne profits was wrong. 

...f 1 ^) Result is that the respondent will be en- 
titled to redeem 8 13/14 per cent of the mort- 

gage on payment of 7294 Kories for his share 
of the mortgage amount and 13052 Kories for 
his share of the costs incurred. The order as 
to mesne profits in the trial Court’s decree is 
set aside. Subject to these variations, the de- 
cree of the trial Court is confirmed and the 
appeai is dismissed. Appellants to pay a moiety 

of the taxed costs of the Respondent and to 
bear their own. 


B/D.R.R. 


Order accordingly. 
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VAKIL J. C. 

Opponent anj 4 AppUcant Bhavan Bha 
1952 VU ReVn ' ApPln- N0 ' 58 of 1952 > D/- 2’ 

cabmtl^nr AC 1 (190 , 8) > S ' 12(2 > ~ AP 

cation — D “ 0t apply to exe cution ap 

■for' exe™ti n d0eS * no i apply to a PPUcatio 

ior .execution of decrees and hence th 
time requisite for obtaining a certified cop 
of th e decree cannot be excluded under 1 

(Para 5 

' Anno: Bun. Act, S. 12 N. 4 Pt. 5b. 


(b) Limitation Act (1908) S. 5 — Applicabi- 
lity — Does not apply to execution applica- 
tions. 

Section 5 does not provide for an appli- 
cation for execution and by no enactment 
in force in Kutch the provisions of the 
said section are made applicable to appli- 
cants for execution. The question of con- 
donation of delay under the section, there- 
fore, does not arise. (Para 5) 

Anno: Lim. Act, S. 5 N. 3 Pt. 1. 

(c) Limitation Act (19G8) Preamble, Art. 
182(2) — Retrospective operation of Act — 
Decree passed by Kutch Court on 21-5-47 — 
Applicability of Art. 182 — Execution applica- 
tion filed on 20-7-1950 held barred. 

Rules of limitation are procedural rules 
having retrospective operation but not 
such as to defeat a substantive or vested 
right except where expressly so provided. 

(Para 6) 

In the case of a decree passed by the 
Final Appellate Court in Kutch on 21-5- 
1947, there was no law of limitation which 
compelled the decree-holder to seek execu- 
tion within three years. When the Indian 
Limitation Act was applied to Kutch by 
the Merged States (Laws) Act, 1949, the 
effect was to curtail the period for the 
exercise of the right by providing a period 
of three years computed from 21-5-47. The 
decree-holder had time to make an appli- 
cation for execution. His vested right "was 
not defeated by the successive Acts provid- 
ing for limitation brought in force in Kutch 
after the passing of the decree. Thus the 
execution application filed for the first 
time on 21-7-1950 was governed by Art. 
132(2), Lim. Act and was clearly barred. 
Case law referred. (Paras 6, 7) 

Anno: Lim. Act Pre. N. 15, Art. 182 N. 46. 
Applicant in person. 

Ramji Vallabhji, for Opponent. 

REFERENCES: Courtwar /Chronological/ Paras 
(’14) AIR 1914 Cal 806: (41 Cal 1125 FB) 7 
(’51) AIR 1951 Kutch 15 6 

OS) AIR 1916 Mad 912: (39 Mad 645) 7 

(’37) AIR 1937 Pat 605: (171 Ind Cas 953) 7 

ORDER : This is an application for revision 
of a decree of the District Court, Kutch, in Civil 
Appeal No. 180 of 1951, confirming an order 
made by the Subordinate Judge, Bhuj dismiss- 
ing execution petition No. 43 of 1950, as barred 
by limitation. 

(2) The applicant sued the opponent to re- 
cover a sum of money. The trial Court par- 
tially decreed the suit. The applicant un- 
successfully preferred appeals to the then 
Varishtha and Hazur Courts. The Kazur Court 
dismissed the second appeal on 21-5-47. The 
execution petition was filed on 20-7-50, that is 
one month and 29 days beyond the period of 
three years prescribed by Article 182 of the 
Indian Limitation Act. Both the Courts below 
held the execution petition barred by limita- 
tion. 

(3) The only question to be considered in this 
application for revision is whether the Courts 
below were right in holding that the execution 
petition was barred by limitation. On 20-7-50, 
the Indian Limitation Act as applied by the 
Merged States (Laws) Act 1949 was in force in 
the State of Kutch. The date of the decree was 
21-5-47. If the Act can be retrospectively ap- 
plied, the execution petition would obviously be 
barred under Article 182. The trial Court 

assumed that the Act applied and considered 
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a question of exclusion of time under section 
12 of the Act. The District Court thought that 
the Hazur Order No. 322 dated 10-11-45 pre- 
scribed a period of three years for making an 
application for execution. The District Court 
therefore considered the questions of exclusion 
of time under section 12 of the Act and of con- 
donation of delay under section 5 of the said 
Act. 

(4) By the Hazur Order in question, provi- 
sions of section 48 of the Code of Civil Proce- 
dure were introduced in the Kutch Civil Proce- 
dure Code. Provision was also made for en- 
forcement of causes becoming either barred or 
getting lesser period than 12 years due to new 
law made. The said Order did not prescribe a 
period of limitation, as is provided by Article 
182 of tiie Act, for making an application for 
execution of a decree. Obviously, if the order 
made remained in force on 21-5-47, the ques- 
tion would have arisen for consideration on an 
application for execution of the decree made 
beyond a period of 12 years computed from 
that date. It is surprising that this apparent 
distinction was not appreciated by the learned 
District Judge. 

(5) The question of exclusion of time and 
condonation of delay urged by the applicant 
and considered by the learned District Judge 
did not arise. It appears that according to the 
prevailing practice in the State, formal decrees 
were not drawn. The applicant had to obtain 
a copy of the decree of the trial Court, as pro- 
vided by the Code of Civil Procedure, for mak- 
ing an application for execution. As he applied 
for a certified copy on 17-5-48, he claimed ex- 
clusion of time, presumably from 21-5-47 to 17- 
5-48, as time requisite for obtaining a certified 
copy of the decree under section 12 of the Act. 
It is apparent that provisions of Section 12(2) 
of the Act are not applicable to applications 
for execution of decrees. The learned District 
Judge thought such exclusion of time was not 
contemplated by the old law in force in the 
Kutch State on 10-11-45 (date of the Hazur 
Order) and under the existing rules made on 
the analogy of Bombay State practice, exclu- 
sion was available for reasonable period In 
1.945, there was no law of limitation in force in 
Kutch and hence no question of exclusion of 
time arose. There is no Bombay State Practice 
and no rules on the analogy of any such prac- 
tice are made. What the learned District 
Judge meant was the judicial interpretation 
placed by the High Court of Bombay on the 
expression ‘time requisite’ used in section 12 
(2) of the Act. Thus question of exclusion of 
time did not arise. The learned District Judge, 
then considered the question about condonation 
of delay and remarked that as on application 
of the Act, period was extended upto 1952, it 
would be legislating to grant any such conces- 
sion. If period for making an application for 
execution was not extended with the result that 
it became barred on a certain date, a question 
of condonation could be considered provided it 
could be so done under section 5 of the Act. 

I Section 5 does not provide for an application 
for execution and by no enactment in force, the 
provisions of the said section are made appli- 
cable to applicants for execution. The question 
therefore did not arise. This would have become 
apparent to the learned District Judge on peru- 
sal of the plain provisions of section 5 of the 
Act. 

(6) Thus the learned District Judge did not 
address himself to the only question arising in 
the case. That question is whether the Act can 


be retrospectively applied to the applicant’s 
execution petition. It was observed by this 
Court in — ‘iVIaganlal Kunverji v. Mulji 
Budha’, AIR 1951 Kutch 15, that the Law of 
Limitation was a remedial one and the general 
rule was that every suit would be governed by 
the law of limitation in force on the date of its 
institution. Prima facie, therefore, Article 102 
of the Indian Limitation Act as applied by the 
Merged States (Laws) Act is applicable to the 
applicants execution proceeding. This is due 
to a canon of construction that rules of limita- 
tion are procedural rules having retrospective 
operation but not such as to defeat a substan- 
tive or vested right except where expressly so 
provided. On 21-5-47 there was no law of limi- 
tation which compelled the applicant to seek 
execution within three years. The applicant 
had therefore a vested right to execute the de- 
cree and according to the law then in force, 
the vested right could be exercised at any 
time. What the Indian Limitation Act as appli-} 
ed by the Merged States (Laws) Act did was 
to curtail the period for the exercise of the 
right by providing a period of three years com- 
puted from 21-5-47. If the right was defeated, 
that is, if the right could not have been exercis- 
ed on the date the Act was made applicable, it 
could be urged that the Act could not have re- 
trospective operation so as to defeat a vested 
or a substantive right. 

(7) In — ‘Gopeshwar Pal v. Jiban Chandra’, 
AIR 1914 Cal 806 (FB), it was observed that 
intention to take away a vested right without 
compensation or any saving was not to be im- 
puted to the Legislature unless it be expressed 
in equivocal terms. In — ‘Raja of Pittapur v. 
Gani Venkata Subba Row’, AIR 1916 Mad 912, 
it was observed that where an Act contained 
provisions for limitation of suits which took 
away vested rights of suits without providing 
any equivalent remedy, the provisions must be 
construed to have been enacted subject to the 
implied exception that they were not to extend 
to such vested rights of suit which were to con- 
tinue subject to the rules of limitation. In — 
‘Badri Narain Singh v. Ganga Singh’, AIR 1937 
Pat. 605 it was held that when the Legislature 
did not expressly state that a vested right was 
taken away, the new period of limitation was 
to be dealt with as a matter of procedure. What, 
happened in the present case was that the 
Indian Limitation Act as applied by the Merged 
States (Laws) Act prescribed a period of limi- 
tation for making an application for execution 
while according to the law in force on 21-5-4", 
there was no such period prescribed. In such 
a case the Act will apply with retrospects q 
enect if on the date the Act was applied, the' 
right to make an application for execution w£$' 
not taken away. The application of the shorter 
period of limitation, not taking away the vest' 
cd right, is procedural and it applies with re-, 
trospective operation. In between two Acts liadi 
come into force. One was the Kutch Limita- 
tion Act 1948. This Act prescribed the same 
period prescribed by Article 182 for making 
application for execution of a decree. The Act 
made no provision for applications for execu- 
tion which though not becoming barred due to 
the Act having been brought into force had 
little period of limitation left. On that day an 
application for execution by the applicant' was 
not barred and the law providing limitation 
will be regarded as procedural having retros- 
pective effect. Same was the case when the 
Indian Limitation Act was applied by the Ap- 
plication of Laws Order, 1949. When each of 
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these Acts was made applicable, the applicant 
had time to make an application for execution. 
His vested right was not defeated. Hence the 
answer to the question is that the Act will ap- 
ply retrospectively to the application for exe- 
cution filed by the applicant. Thus the Appli- 
cant’s application on the day it was filed was 
barred by limitation. 

(8) The applicant made a grievance that the 
Varishtha Court has not made a decree. The 
practice was to make a bill of costs only. The 
position cannot be better than a decree not 
drawn. A person desiring to execute a decree 
within time has to apply for a copy. Thus the 
contention based on the grievance cannot be 
accepted. 

. (9) Result is that the application fails and 
it is dismissed with costs. 

B/D.R.R. Application dismissed. 


A.I.R. 1953 KUTCH 13 (Vol. 40, C N. 7) 

VAKIL J. C. 

HEirgcmnd Premji, Applicant v. Bhinr 
Khimji and others, Opponents. 

Civil Revn. Appln. No. 75 of 1951, D/- 22-9-5' 

nllrF vil P ‘ C - (1908) > S - ~ Decision o: 
question on res judicata is case decided - 

(Kutch (Province) Courts Order (1948), S. 35) 

. A decision of a preliminary issue going 
to the root of the case, such as limitation, 
jurisdiction or res judicata, may result in 
dismissal of a suit or in proceeding further 

No order is required to proceed 
further with uie suit; but the decision itself 
is to be regarded as an interlocutory order. 
Decision on such issue amounts to “case 

AIR 1949 K utch 5; AIR 1952 
Kutch 32, Ref. (Para 3) 

Anno: Civil P. C., S. 115 N 4, 5 
. ( . b > 9. vil P C. (1908), S. 115 — Exercise o 
na™ d ]ssue D VeSted ~ Decision 

-Jfe V° urt has jurisdiction to decide 

material irregularity because it decideT a 

the d^kPr? y ‘ Th? question is not whether 
the decision was right or wrong. The ques- 

the triafco^rT by t tbe ., erroneous decision, 
tne trial court vested itself with iurisdic^ 

ha°ve So W f ° r tde , decision « could not 
nave. So long as the subordinate court 

dedde the n su1t St it tS6lf jurisdiction and 

exercked in- ?- annot be said that R b as 
exercised junsdiction not vested cimniv 

a P relimi nary issue, when 
it had jurisdiction to decide that issue Tt 
IS thus evident that by a mere deni ^ n 
a preliminary issue, the trial Court dope: nJ 
exercise the jurisdiction not vested in it and 
it cannot be said that by deciding it it exer- 
cises the jurisdiction not so vested or acts 
in the exercise of its jurisdiction wfth 
Rei on. irregularity. AIR 1949 PC 2 3 9 b 

Anno: Civil P. C„ S. 115 N 9 (Para 4) 

l? SjS-rTJLfts. ass 

tapjrtanl question „t lj - (cRffp.C.'tSW 

95 T nf <Rs * ; inction between para. 

<§& a? as 

• '• nsvmg been expressly made inappli- 


cable to the State of Kutch) is that under 
the Kutch (Province) Courts Order, 1943, 

S. 35, it is not necessary for the exercise 
of the powers of revision to show that the 
Subordinate Court had acted illegally in the 
exercise of its jurisdiction. If the High 
Court thinks that there is an important 
question of law which requires further con- 
sideration and other conditions laid down in 
sub-para. 1 (b) of S. 35, are complied with, 
powers of revision can be exercised and for 
that purpose, an application for revision has 
to be treated as an appeal. (Para 5) 

Anno: Civil P. C., S. 115 N. 2, 13. 

R R. Thacker, for Applicant; K. K. Chhaya, 
for Opponent No. 1. 
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REFERENCES: Courtwar/Chronological/ Paras 

AIR 1949 PC 239: (76 Ind App 131 PC) 4 
(’85) 9 Bom 432 4 

(’49) AIR 1949 Kutch 5 
(’52) AIR 1952 Kutch 32 

ORDER : This is an application for revision 
of a decision that opponent l’s suit was not 
barred by the principle of Res Judicata. 

(2) The facts are that opponent 1 sued the 
applicant and other opponents for recovery of 
the amount due on the basis of a mortgage 
alleged to have been effected in Samvat 1939 
m favour of opponent I s predecessor-in-title bv 
the predecessors-in-title of the applicant and 

other opponents. The defence, relevant for dis- 
posal of this application was denial of the ^al- 
leged mortgage and a contention that in view 
of the dismissal of a previous suit brought by 
the collaterals of the opponent 1, the considera- 
tion of the question of the alleged mortgage 
was barred by the principle of Res Judicata 
The. trial Court decided this contention as a 
preliminary issue against the applicant. Hence 

the. present application for revision of the said 
decision. 

(3) A . preliminary objection was raised that 
an application for revision was not competent. 
Tne question for consideration is whether a 
decision of a preliminary issue is a case decided 
within the meaning of that expression used in 
para 35 of the Kutch (Province) Courts Order- 
1948 and Section 115, C. P. C. A decision off 
a preliminary issue going to the root of the j 
case, such as limitation, jurisdiction or res iudi- ! 
cata, may result in dismissal of a suit or in 
proceeding further with it. No order is re- 
quired to proceed further with the suit; but! 
the decision itself is to be regarded as an in- 
terlocutory order. Such orders are to be dis- 
tinguished from interlocutory orders made from 
day to day in suits and proceedings which are 
not made appealable by the Code. There is a 
conflict of Judicial opinion on the question 
whether interlocutory orders could be made 
subject matters of applications for revision as 
‘cases decided’. 


In — ‘Murarji Surji v. Jayant Trading Cor- 
poration Ltd. Bombay’, AIR 1949 Kutch 5, this 
Court held that a case could be a part of a 
proceeding in a suit and that decision of a ques- 
tion whether plaint should be rejected or re- 
turned to the plaintiff for want of jurisdiction 
was a case decided within the meaning of that 
expression used in para 35 of the Kutch Courts 
Order, 1948. 

The question again came for consideration 
before this Court in — ‘Ravji v. Premji’, AIR 
1952 Kutch 32, but it was not decided. How- 
ever, it was observed that it was inexpedient 



11 Kutch 


Dowi.atpam V. Tiiakuhsee Woti (Vakil J. C.) 


A. I. R. 


to interfere with such decisions in the exercise 
of the powers of revision. It is unnecessary to 
consider in this case wnelner the view expressed 
by this Court in — T.Iurarji’.s case* be revised. 
Treating the decision of the preliminary issue 
as a case decided, t lie question to be considered 
is whether ine application tails within ihe pur- 
view of para 85 of the Kutch (.Province) Courts 
Order 19-13. 

(4) It is apparent thac the trial Court exer- 
cised the jurisdiction vested in it. It had 
jurisdiction to decide the issue and it cannot be 
said that it had exercised the jurisdiction not 
vested. The contention, however, was that by 
erroneously deciding the issue, the trial Court 
invested itself with jurisdiction which in law 
it did not possess and in support of this conten- 
tion reliance was placed on — ‘Joychandlal v. 
Kamaiaksha’. AIR 1949 P. C. 239. 

In that case it was pointed out by the Judi- 
cial Committee that on an erroneous decision 
resulting in a Subordinate Court exercising a 
jurisdiction not vested in it by law, or failing 
to exercise a jurisdiction so vested, a case for 
revision arose. At the same time, the princi- 
ple that a Subordinate Court did not act ille- 
gally or with material irregularity because it 
decided a case wrongly was accepted as firmly 
.established. It is thus clear that the question 
'is not whether the decision was right oi wrong. 
(The question is whether by the erroneous deci- 
sion, the trial Court vested itself wilh jurisdic- 
tion which but for the decision it could not 
[have. In laying down the principle stated 
above, their Lordships cited two cases bv way 
of illustrations. One of the two cases was — 
‘Plari Bhikaji v. Naro Vishvanath’, 9 Bom. 432. 
It is clear from the facts of the Bombay case 
that on finding that the suit was not barred by 
res judicata, the Subordinate Court vested it- 
self with jurisdiction to decide the appeal and 
decided it. The decision right or wrong could 
not be interfered with in revision. But if it 
was found that the question of res judicata was 
erroneously decided, by doing so, the subordi- 
nate Court invested itself with jurisdiction to 
.decide the appeal. It is apparent that so long 
as the subordinate court 'did not invest itself 
with jurisdiction and decide the suit, it cannot 
be said that it has exercised jurisdiction not 
vested, simply because it decided a preliminary 
issue, as, it had jurisdiction to decide that issue. 
Thus it is clear that though it be accepted that 
decision of a preliminary issue is a case decided, 
by doing so, a subordinate court docs not exer- 
cise the jurisdiction not vested. That decision 
may be right or wrong. But if the sub- 

ordinate court on deciding that issue decides 
the suit. by erroneous decision of the 

issue, it invests itself with jurisdiction 
which it would not have to do if the issue 

was correctly decided. It is thus evident that 
by a mere decision of a preliminary issue, the 
trial Court did not exercise the jurisdiction 

not vested in it and it cannot be said that by 
deciding it, it exercised Ihe jurisdiction not so 
vested or acted in the exercise of its jurisdic- 
tion with material irregularity. 

(5) However, the important distinction bet- 
ween para 35 of the Kutch Courts Order, 1948 
and Section 115, C. P. C., (Section 115, C. P. C. 
having been expressly made inapplicable to the 
State of Kutch) is that under the Kutch (Pro- 
vince) Courts’ Order, 1918, it is not necessary 
for the exercise of the powers of revision to 


show that the Subordinate Court had acted il- 
legally in the exercise of its jurisdiction. What 
is provided in the Kutch (Province) Courts’ 
Order 1918 is that if this Court thinks that 
there is an important question of law which 
requires further consideration and other con- 
ditions laid down in Sub-para 1(b) are com- 
plied with, powers of revision can be exercised 
and for that purpose, an application for revi- 
sion be treated as an appeal. Thus, on the 
assumption that decision of the preliminary is- 
sue was a case decided, it is necessary to con- 
sider whether there was an important question 
of law requiring further consideration. 

An issue of res judicata may require further 
consideration, provided, it is important. In this 
case, it can hardly be said that it is important. On 
the face of it, it is clear that the previous suit 
was instituted by the Collaterals of Opponent 1. 
Opponent 1 who was not a party to the previous 
suit cannot be bound by any decision arrived 
at in it. It was not alleged that plaintiffs in 
the suit were acting in a representative capacity. 
Thus the question decided by the trial Court 
was simple. It has often been remarked that 
such contentions should not be tried as pre- 
liminary issues. The trial Court must have 
thought that its decision might go at The root 
of the case. On facts clearly stated, the trial 
Court decided the issue in the manner done. It 
was urged that the bond on which the collate- 
ral sued was now made a subject-matter of the 
present suit. If it can be so done according 
to law, there is no reason why it should not 
be so done and how for that reason a conten- 
tion that the suit is barred by the principle of 
res judicata can be raised. It was contended 
that the applicant raised the question of es- 
toppel. If such a contention was raised, it is 
not yet decided and this Court is not called 
upon to consider it. 

(6) Result is that the application fails and 
it is dismissed with costs. 

B/R.G.D. Application dismissed. 


A.I.R. 1953 KUTCH 14 (Vol. 40, C. N. 8) 

VAKIL J. C. 

Dowlatram Bulchand Advani, Applicant v. 
Thakursee Moti and others, Opponents. 

Criminal Misc. Appln. No. 3 of 1952, DA 19- 
9-1952. 

(a) Criminal P. C. (1898) Ss. 526 and 528 — 
Right of accused to approach High Court direct- 
ly cannot be taken away. 

Section 528 does not in terms provide 
that an application for transfer be made to 
the Magistrate of the District under sec- 
tion 528, before an application under that 
section can be made to the High Court. 
There is no bar, according to law, tq the 
making of an application for transfer to the 
High Court under section 526, directly 
without having made a similar application 
under section 528 to the Magistrate of the 
District. Where the law provides concur- 
rent remedy, a party may move a higher or 
lower tribunal for obtaining relief. How- 
ever, in the course of time, a practice grew 
up according to which High Courts did not 
ordinarily transfer a case pending before a 
Magistrate unless the party applying for 
transfer had moved the District Magistrate 
before going to the High Court. (Para 3). 
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But such a practice cannot exclude the 
right of a party to approach the High Court 
directly, and cannot be followed by the 
Kutch Judicial Commissioner’s Court. Case 
law considered. (Para 6) 

Anno: Criminal P. C., S. 526 N. 2. 

(b) Criminal P. C. (1898), S. 495 — Appear- 
ance by Supreme Court Advocate on behalf of 
party — He must sign application as Supreme 
Court Advocate so as to make it clear that he 
is entitled to appear as matter of right — No 
permission is required for appearance before 
Kutch Judicial Commissioner’s Court. 

(Para 7) 

Anno: Criminal P. C., S. 495 N. 3. 


Parmanand Kundanmal instructed by L. L. 
Thacker, lor Applicant; K. N. Mankad and 
I. R. Antani, (for Nos. 1 and 2) and R. R. 
Thacker, (for No. 3), for Opponents. 

REFERENCES: Courtwar/Chronological/ Paras 


(’50) AIR 1950 Ajmer 19(1): (51 Cri LJ 864) 5 
(’25) AIR 1925 All 640: (26 Cri LJ 960) 3 

(’04) 6 Bom LR 480: (1 Cri LJ 589) 3 

(’30) AIR 1930 Bom 480: (32 Cri LJ 

338 FB) 4 

(’46) 48 Bom LR 41: (AIR 1946 Bom 276: 

47 Cri LJ 700 FB) 4 

(’23) AIR 1923 Lah 685(1): (24 Cri LJ 466) 3 
(’42) AIR 1942 Oudh 429: (44 Cri LJ 97) 3 

(’51) AIR 1951 Raj 158: (52 Cri LJ 1220) 5 

(’26) AIR 1926 Sind 137: (27 Cri LJ 40) 5 

(’36) AIR 1936 Sind 51: (37 Cri LJ 792) 3 


ORDER : This is an application under section 
526 Cr. P. C., for transfer of a case pending before 
the Additional Magistrate, First Class, Anjar, to 
any Magistrate, First Class, Bhuj on the grounds 
stated in clauses (a), (b), (d) and (e; of sub-section 
(L of the section. 


(2) A preliminary objection raised for considera- 
tion was whether it was incumbent on the applicant 
to have moved the Magistrate of his District under 
section 528 Cr. P. C., before approaching this Court 
under section 526 Cr. P. C. Apprehending that such 
an objection be raised, it was stated in the appli- 
cation that the applicant had moved the Magis- 
trate of the District who had rejected the appli- 
cation under section 526 Cr. P. C. It was added 
that rejection of the application took place before 
24th March 1952. Since then, the case was heard 
for two days. It was orally stated that an ad jour n- 

was °btained under sub-section (3) of section 

*? al ? in S an a PPhcation to this Court. It was 
admitted that some of the grounds stated in the 
pi esent application were the same urged in the 
application to the District Magistrate. The ques- 
tion whether those grounds can be urged in support 

of the present application does not for the present 
arise for consideration. It was not contended that 
this application should be regarded as one made 
on rejection of the same by the Magistrate of the 
District under Section 528 Cr. P. c. 

(3) Section 528 Cr. P. C. does not in terms pro- 
vide that an application for transfer be made to 
the Magistrate of the District under section 528, 
before an application under that section can be 
made to the High Court. There is therefore no 
bar, according to law, to the making of an appli- 
cation for transfer to the High Court under section 
526 Cr. p. c., directly without having made a 
similar application under section 528 Cr. P c to 
the Magistrate of the District. Where the law 
provides concurrent remedy, a party may move a 
higher or lower tribunal for obtaining relief. 
However, in the course of time, a practice erew 
up aceording to which High Courts did not ordT- 
nardy transfer a case pending before a Magistrate 
unless the party applying for transfer had moved 


the District Magistrate before going to the High 
Court, vide In Re. A Fonseca 6 Lem L. R. 480; 
— ' Ghulam Nabi v. Jarnala’, AIR 1923 Lah 685 (1); 
—‘Ravi Chancier v. Sunder Singh’, AIR 1925 All 
640; — ‘Mahomed Ramzan v. Emperor , AIR 193c 
Sind 51; and — ‘Bhagwat v. Emperor’, AIR 1942 
Oudh 429. The question is whether this Conn 
should follow the practice. 

(4) In considering the question, it will be proper 
to examine the grounds advanced in support of 
the practice. One ground stated is convenience. 
It would be more convenient to first go to the 
Magistrate of the District for transfer. Second 
is that a superior tribunal should not be approached 
for relief unless an inferior tribunal entitled to 
grant relief has refused it. In this connection, 
reference is made to the practice of applying to 
the local authorities (Sessions Judge or the Dis- 
trict Magistrate) under section 436 Cr. P. C. before 
approaching directly to tne High Court. As regards 
convenience, it is urged that applications of this 
type would be expeditiously disposed of by local 
authorities and that in many cases it would not be 
necessary to approach the High Court at all. 


So far as this Court is concerned, a transfer 
application can be disposed of as expeditiously, 
if not with greater expedition, as would be done by 
local authorities. On the other hand, in majority 
of cases, orders made lor or against by local autho- 
rities are likely to come for consideration of this 
Court by v/ay of revision or on an application under 
section 526. As regards the second ground, it is 
apparent that it is always desirable that an inferior 
tribunal entitled to grant relief, should be approa- 
ched in the first instance. But the question is 
whether this ground can be made a matter of 
practice and be held against an applicant who 
claims a right under law to obtain relief from the 
High Court. It is quite evident that to do so would 
be legislating and not administering the law as it 
stands. The Bombay High Court in ‘Re. P. D. 
Shamdasani (No. 2)', AIR 1930 Bom 480 (F. B.) 
observed that if an accused person claimed the 
right to go direct to the High Court, his right as 
a matter of law could not be excluded. The rule 
of practice that for the exercise of powers in revi- 
sion, the Sessions Court or the District Magistrate 
must be moved in the first instance is based on the 
fact that none of the local authorities is entitled 
to grant relief which can only be done by the High 
Court on a report containing recommendation made 
by them. It is supported on the ground of concur- 
rent remedy and not concurrent jurisdiction to 
grant the relief sought, vide observations made in 
—‘Emperor v. Nandlal’, 48 Bom L.R. 41 at p. 44 
(F.B.). Such a practice cannot therefore be 
regarded as denying a right given by law as, 
eventually, the High Court decides the question 
whether relief be granted or not. That practice 
cannot be considered by way of an analogy in 
support of the practice under consideration. 


(5) It was pointed out by the Learned Pleaders 
for the opponents that the practice was followed 
by the Court of the Judicial Commissioner, Ajmer 
— ‘S. R. Daruwala. v. Rex’, AIR 1950 Ajmer 19(1) 
and by the High Court of Rajasthan — ‘Nathuram 
v. State’, AIR 1951 Raj 158. In the first mentioned 
case, there is only a reiteration of the practice 
without any discussion. In the second, the practice 
was laid down as having the force of law. It was 
contended by the learned pleaders for the oppo- 
nents that the Bombay High Court, in the Full 
Bench case referred to above, thought that incor- 
poration of sub-section (8) of Section 526 in 1923 
made all the difference but in the said sub-section, 
there was nothing which changed the law and 
practice which was prevalent in all the High Courts 
before this sub-section was introduced in the Code. 
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The Bombay view, as I read the judgment, was 
based on the fact that practice could not be allowed 
to exclude a right expressly conferred by law. At 
the same time, the previous ruling was disting- 
uished on the ground that it was given before 
amendment of the Section in 1923. The amend- 
ment pi iected was compulsory adjournment which 
was no part of the essence of obligation laid upon 
the Court, the obligation being that the party 
should have reasonable time to move the High 
Court and to obtain its orders. In — ‘Nathoomal 
v. Emperor’, AIR 192G Sind 137, the learned Judi- 
cial Commissioner pointed out that in any case, 
it was competent under the sub-section before its 
amendment in 1923, before granting adjournment, 
to proceed with the case upon a point at which the 
accused would be called on for their defence. The 
Legislature by re-enacting sub-section (3) made 
it clear that a party interested was entitled as a 
matter of right to approach the High Court for 
transfer and this by implication meant that it was 
not a right which couid only be exercised on a 
previous application made under section 528. 

The Sind ruling was explained by the Rajasthan 
High Court on the ground that the main reason 
which led the learned Judicial Commissioner to 
hold the view that a party could apply direct 
to the High Court was that trial would be 
unnecessarily delayed. But it was observed by 
the learned Judicial Commissioner that there 
was nothing in the Statute which rendered it 
necessary to move the District or Sub-Divisional 
Magistrate in the first instance. It was observed 
by the learned Judges of the Rajasthan High 
Court that there was nothing in S. 526, Criminal 
P. C. which said that a party had a right to 

go to the High Court direct. With due defer- 
ence, it must be stated that, when the High 
Court and the local authorities have concur- 
rent jurisdiction, the right cannot be gain-said. 
If there was any doubt about the existence of 
the right, it was made clear by providing for 
compulsory adjournment. 

The Sind view and the Bombay view were 
expressed in 1926 and 1930 respectively. If the 
Legislature intended to recognise the practice, 
it would have provided in the amendment 
e/rected in 1932 A. D., that no such adjournment 
shall be granted unless the party applying for 
it had moved the local authorities in the first 
instance. It is true that in the Bombay case, 
the order of the Presidency Magistrate, granting 
time to apply to the Chief Presidency Magis- 
trate was wrong. But the application was made 
for revision of the order, as the applicant 
wanted adjournment to move the High Court 
and the question that arose was whether the 
applicant was entitled to do so directly. 

(6) I therefore hold that a party is entitled 
as of right to apply for transfer to the High 
Court directly and it is not necessary according 
| to law that he should first apply in that behalf 
to the District Magistrate or Sub-Divisional 
'Magistrate of the District under Section 528. I 
further hold that the practice that an applica- 
tion under Section 526 would not be entertained 
unless an applicant had first moved the District 
'Magistrate or Sub-Divisional Magistrate of the 
District under Section 526, excluding as it does 
the aforesaid right, cannot be accepted and 
followed by this Court. The preliminary 
objection is therefore not sustained. The appli- 
cation will be heard on merits. 

(7) As regards the second preliminary 
objection, it is evident that Shri Parmanand, 
the learned Advocate appearing for the appli- 
cant should have signed the application as 
Supreme Court Advocate so as to make it clear 


that he was entitled to appear as a matter of 
right. The contention that under Section 495, 
Criminal P. C., the learned Advocate was not 
entitled to conduct the prosecution unless per- 
mitted to do so by the Magistrate, cannot be 
urged in respect of an appearance before this 

Court. 

B/R.G.D. Order accordingly. 
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Kuverji Monshi, Applicant v. Heerji Lakh- 
michand & Co. and others. Opponents. 

Civil Revn. Appln. No. 41 of 1952, D/- 
6-10-1952. 

(a) Kutch Province (Courts) Order, 1948, 
S. 35 — Erroneous decision by subordinate 
Court — Revision — (Civil P. C. (1908), 
S. 115). 

Where the trial Court has jurisdiction to 
decide a question it cannot be said that it 
acted illegally or with material irregu- 
larity because it decides wrongly the ques- 
tion within its competence. (Para 3) 
Anno: C. P. C., S. 115 N. 12 Pt. 7. 

(b) Kutch Province (Courts) Order, 1948, 
S. 35 — Erroneous decision not followed by 
exercise of jurisdiction — Revision — (Civil 
P. C. (1908), S. 115). 

An erroneous decision by a subordinate 
Court as to jurisdiction must result in 
exercise of the jurisdiction by that Court. 
Where, therefore, there is only erroneous 
decision not followed by exercise of juris- 
diction, no revision can be entertained as 
against the erroneous decision as to juris- 
diction on the ground of acting illegally 
or with material irregularity in the exer- 
cise of jurisdiction; in such a case no 
question arises of actually having exer- 
cised jurisdiction not vested in the Court: 
AIR 1949 PC 239, Rel. on; AIR 1937 Nag 
334 and AIR 1950 Mad 158, Expl. (Para 4) 

Quaere: Whether a finding on a preli- 
minary issue can be regarded as a ‘case 
decided’ within the meaning of that ex- 
pression used in S. 115, Civil P. C. apd 
S. 35, Kutch Province (Courts) Order, 
1948. (Para 2) 

Anno: C. P. C., S. 115 N. 4 and 12. 

K. N. Mankad, for Applicant; J. H. Dholakia, 
for Opponents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’83-84) 11 Ind App 237: (11 Cal 6 PC) 5 
(’17) 44 Ind App 261; (AIR 1917 PC 71) 5 

(’49) AIR 1949 PC 239: (76 Ind App 131 PC) 5 
(’49) AIR 1949 Kutch 5 2 

(’50) AIR 1950 Mad 158: (1949-2 
Mad LJ 623) 5 

(’37) AIR 1937 Nag 334: (ILR (1939) 

Nag 641) 41 

JUDGMENT: This is an application for 
revision of a finding in consolidated suits 
Nos. 74 and 75 of 1950, recorded by the Civil 
Judge (S. D.) on a preliminary issue relating 
to jurisdiction to entertain the suit. The 

suits were brought against the defendant 

applicant in the trial Court on the ground that 
at the lime of the commencement of the suits, 
he used to actually and voluntarily reside in 
Kutch. The question was important as 
plaintiffs would not be entitled to the larger 
period of limitation if the trial Court had no 
jurisdiction to entertain the suits. The trial 
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ouit, on the evidence led in the case came to 
conclusion that the defendant-applicant 
vas residing at both the places viz., in Kutch 
c ’~ d ln Bombay and found the issue in the 

aDn]^nt Ve i IS agai ? lst this « n ding that the 
applicant has approached this Court in revi- 
sion under para. 35 of the Kutch Province 
(Courts) Order, 1948. 

issue a on a Preliminarv 

■vithin regarded as a 'case decided’ 

,vithm the meaning of that expression used 

Clvli P - C - an d S. 35, Kutch Pro- 

which i?n U h- P rc lf r ’ ls a Question 

which will have to be considered in a proper 

case in view of the sharp conflict of judical 

opinion on the subject. A similar question 

arose before this Court in — ‘Murarh v 
-{ayant Trading Corporation Ltd., BombA 

AL R 19 2 9 Ku ^ ch *u 5 and was decided in the 
affirmative. In the judgment there was ro 

discussion of the views held by different Hien 

Courts. It may, therefore, be necessary to 

33? Se h in ,l lS U 3 n ■“ '“‘ure 

sr “ Msgs 

,.4^ 's l01 ?s „jrMs" th s 

ihe^applicantf 1 ^ Wro ^ Iy conSd 
j tence aPP N 0 ant) dou h bt, *“£*35 ZuZ % 

(Courts ini.?’ , ,50 > Kutch Province 

TUoS C q a u n estfon e Tf cf faw 

S ^°e m qu S eS r ffgSt 

law and facts The 'an nr m i xed question 
opponents can resDectively^slaif anr/ 1 aS A 

-a a^4*r» 

«? Ca yt n had iurfs! 

Zt VtZ contention^ • "n^hor^f ^ 

Tn teat case it' If hein’ 1937 u Nag ***■ 
Court had no iurisrtiVH^ as the lower 

acded without jurisdiction Z prodding’ t, 
tion of jurisdiction* was° derided^ iffs T*' 

ordinal er ffi US e d ^ ^LgV! In- 
vested in it by law wfli 11 ?;, Jur L sdlc twn not 
for revision What nse to a case 

that the erroneous dfA ever i necessary is 
must result in exercise n? n t if S - to .jurisdiction 
the subordinate Court Tt l h n jurisdiction by 
there is only erroneous 1 f - oI - lows that where 
by exercise of jurisdiction 60131011 L 10 . 4 followed 

?,? to jurisdiction on the e J rone ° us decision 

exercise of jurisdiction inri gU arlty in the 
actually having exercised - n °- q H?stion of 
vested arises. exercised jurisdiction not 

Portion of the'Tast X n reSSed 10 the concluding 
the decision of thVpffAr 1Ves .f upport from 
chand v Kamnioiu » vy Council m — ‘Jov- 

that case referen^wATL 19 ? 9 SF 239 ' 
Pronouncement bv thp ^ a< ^ e to the previous 
Amir Hasan Khan v * n — ‘Rajah 

Ind App 237 (PC? a*£ heo J??£ s} }* Smgh’, 11 
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it 

to 


) Kutch IT 

v * Vasudeo Aiyar’, 44 Ind App 261 (PC) that 

a subordinate Court did not act illegally 01 

v-nh material irregularity because it decided 
yrongiy a matter within its competence and 
~ ■ as Pointed out thac if the erroneous deA- 

the subordinate Court exerds- 

p1crr A d n t 0 a- + ot vested in it or failing to 
exercise jurisdiction so vested, a case for 

ie\ i^ion arose under sub-cl. (a) or sub-cl. (b) 

I he Jearned pieader for the applicant relied' 

ATR 1950 Mad U i 58' wi nk f at - a Namanamurthi’, 
ShfchTdi i’,3 T '”' ecl Its ?“ i"Adlrtion 

erroneous dCl± P0 - SeSS A 11 folIows tha t mere 
in oneous decision is not enough The errn 

£f ou ? declsl< ? n must. lead to the subordinate 
Coutt exercising jurisdiction which if there 
uas no erroneous decision, it would not ha^e 
f en .. exercised. Viewed in this light the 
-leciMon m the Madras case cited above’ f, ] 
lowing the Privy Council case in - ‘Joyc’hand 

'• Kamalaksha , does not help the applicant- 

ordinati ha Court e h ju P dic . tion which th e P sub- 
deddfnl the° U suit had n0t W3S 6Xercised d y 

(0) Result is that the application fails nr> 
tne ground that revision is not competent and 
it is dismissed with costs. Peient and 

’ Revision dismissed. 
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Stfi™Opp?n" h “ d ’ Awlka, > t 

Criminal Revn 
26-4-1952. 

Criminal p. c. 

~ Security bond 
fine — Recovery 
imprisonment of accused 
of security bond. 

. An accused was sentenced to undergo 
rigorous imprisonment for 2 years and to 

pay fine of Rs. 10,000 or in dlfluft fur- 
ther imprisonment for 9 months He was 
released on bail on furnishing surety who 
executed a bond for Rs. 10,000 for stay of 

a11eal tl0n nn f Z ^ uri P g the Pendency of 
appeal. On dismissal of appeal the 

surety was called unon to get the amount 

of fine for the accused or to nav ft m2 

self, . while the accused was undeAffig 
”?y m o e f nt nnA e H SUret 0 y ob ^cted lf Sf 

lecoverj of nne under S. 386, Cr P C 

,he 

Crimina/ 1 P th n the proviso to s - 386(1), 

heu of fini d A2 jjHdergone punishment in 
ment in SC L iong as Imprison- 

undergone f fi U f ° P ?7 £ ne was not wholly 
undergone, fine could be realised in th« 

manner provided in the sub-section. 

Court S inh 16 ' f TudJcial Commissioner’ 

inJ thZ th f flne on furnis hing security 
and that there was nothing illegal in that 

order. AIR 1945 PC 94, Disting! (Para ?) 

(3) Further that the forms in the Code are 
to be used as provided in S. 555 but thev 
are not supposed to be exhaustive A 
bond taken under the Code is a bond 
taken in accordance with the proviSof 1 
contained in the Code and hence the sera! 
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rity bond which was executed under the 
order passed in exercise of the inherent 
powers of the Court was one under the 
Code and as such was valid. The fact 
that there was no specific provision in 
the Code for taking such security would 
not render it invalid or illegal. (Para 8) 
Anno: CT. P. C., S. 386 N. 4, S. 426 N. 7; 
S. 355 N. 3. 

G. U. Bhanushali, for Applicant^ C. P. 
Pandya, Public Prosecutor, for the State. 

REFERENCE /Para 

(’45) 47 Bom LR 634: (AIR 1945 PC 94) 7 

ORDER: The facts giving rise to the pre- 
sent application for revision of an order dated 
14-3-52, made by the Additional Sessions Judge. 
Kutch, briefly stated, are as follows: 

(2) One Manilal Gokal along with others was 
convicted in Sessions Case No. 27 of 1949 for 
ofiences punishable under Ss. 411 and 414, 
I.P.C., and was sentenced to undergo rigorous 
imprisonment for 2 years and to pay a fine of 
Rs. 10,000/- or in default to undergo further 
rigorous imprisonment for 9 months. Manilal 
Gokal preferred criminal appeal No. 6 of 1950 
against his order of conviction and sentence to 
this Court and applied for being released on 
bail. This Court made the following order 
below Manilal’s application for bail: 

“Release appellant on bail of Rs. 10.000 with 
two sureties of like amount together. Trial 
Court shall stay realisation of fine on security 
to its satisfaction.” 

It seems that the trial Court directed Manilal 
to furnish a surety for Rs. 10,000/- for ‘stay of 
realisation of fine’. Manilal furnished the pre- 
sent applicant as surety and the latter executed 
a bond for Rs. 10,000/- binding himself to pay 
the fine of Rs. 10,000 if Manilal made a default. 

(3) On dismissal of appeal preferred by Mani- 
lal. the present applicant was called upon by 
a notice to get the amount of fine paid by 
Manilal failing which he (applicant) should 
pay it himself. The applicant by his written 
statement dated 14-3-52 contended that the bond 
taken from him was not in compliance with the 
order made by this Court; under Criminal P. C., 
no such bond could be taken and therefore it 
was illegal and unenforceable; under S. 426, 
Criminal P. C., Court had no jurisdiction to 
make an order directing an accused person to 
furnish such a security; under S. 386, Criminal 
P. C., the amount of fine could not be recovered 
except for special reasons so long as a con- 
victed person was undergoing sentence of 
imprisonment. 

(4) All the contentions raised by the appli- 
cant were summarily disposed of by the Addi- 
tional Sessions Judge as under* 

“Applicant stood as surety for the fine im- 
posed on the accused & not as surety for sus- 
pension of the sentence. Applicant has passed 
a bond in the presence of the Court to pay 
the fine of the accused. According to it (bond) 
the Court is entitled to recover the fine of 

the accused from him ” 

The applicant was therefore called upon to pay 
the fine within 4 days failing which it was 
ordered that the amount of fine would be re- 
covered bv attachment of his property and by 
other lawful means. 

(5) The applicant has therefore preferred th( 
present moln. for revision requesting this Conn 
to consider the legality & propriety of the order 
made by the Additional Sessions Judge and set 


it aside. The application was supported on the 
same grounds urged before the lower court. I 
take up for consideration the last mentioned 
contention in para 2 above first. The conten- 
tion was that the convict Manilal was under- 
going imprisonment and hence in the absence 
of any special circumstances, there was no 
question of recovering fine. In support of this 
contention reliance was placed on S. 386, Cri- 
minal P. C. That Section prescribes procedure 
for recovery of fine to which an offender has 
been sentenced. In the proviso to sub-s. (1) of 
that Section, it is provided that if the offender 
has undergone whole of the sentence in default 
to pay fine, no Court shall issue a warrant 
mentioned in the Sub-Section unless for spe- 
cial reasons to be recorded in writing it con- 
sidered necessary to do so. It is an admitted 
fact that when notice was issued on the appli- 
cant, Manilal had not undergone sentence of 
imprisonment in lieu of fine. Hence the pro- . 
viso to the Sub-section is not applicable. So 
long os imprisonment in default to pay fine is 
not wholly undergone, fine can be realised in , 
the manner provided in the Sub-Section. This 
contention therefore fails. 

(6) It was submitted that the order of the 
Court reproduced in para 2 above, meant that 
if the offender did not pay fine he had to ap- 
pear for undergoing imprisonment in default, 
and the security was ordered for that purpose. 
It was therefore contended that the bond taken 
by the lower Court was not in conformity with 
the order made by this Court. The first part 
of the order of this Court provides for releasing 
Manilal on bail. When an accused person con- 
victed of an offence is sentenced to a substan- 
tive term of imprisonment and also to a term 
of imprisonment in default to pay fine, the 
order of bail made by an appellate Court is both 
for the substantive term of imprisonment and 
for the term of imprisonment in default to pay 
fine. Such a person cannot be asked to undergo 
imprisonment in default to pay fine though he 
is bailed out. It cannot be urged that he is 
bailed out for the substantive sentence only. 
Though such a person is bailed out, fine can 
be recovered from him in the manner provided 
in S. 386, Cr. P. C. Under S. 426, Cr. P. C., 
execution of sentence or order appealed against 
can be suspended. The word ‘sentence* means 
not only substantive term of imprisonment but 
also sentence of fine. This Court therefore 
passed an order for suspension of the sentence. 
So far as sentence of imprisonment both sub- 
stantive and in default to pay fine, was con- 
cerned. this Court passed an order for bail. As 
regards the sentence of fine which can be re- 
covered despite furnishing bail as per first part 
of the order, this Court ordered suspension bv 
directing the lower Court to stay realisation of 
fine on the applicant furnishing security. It is 
thus evident that the security to be furnished 
was not for the appearance of the appellant. 
For appearance, to undergo the substantive im- 
prisonment as well the imprisonment in default 
to pay fine, bail was taken. The persons stand- 
ing as sureties in respect of the order of bail 
had only to produce the appellant for under- 
going imprisonment as provided in S. 499, Cr. 
P. C. or else to pay the penalty. The applicant 
who stood as surety for payment of fine had 
to see that the appellant paid the fine or else 
to pav the amount of fine as penalty. It cannot 
therefore be accented that according to the 
order of this Court security to be taken for 
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stay of realisation of fine was to produce the 
appellant tor undergoing imprisonment in de- 
iuint to pay fine, it must therefore be held 
that the bond taken was in conformity with 
the order made by this Court. 

(7) tt was then contended that under S. 426, 
Cr. P. C., no such order to furnisn security 
could be maue and hence the order made by 
this Court was illegal. As stated in the pre- 
ceding para, under S. 426, an order for suspen- 
sion of sentence could be made and sentence 
means both imprisonment and fine. The section 
provides that when an order of suspension is 
made, the appellant may be released on bail 
oi on his own bond, if he is in confinement. 
It is not provided that for suspension of the 
sentence ot fine a security be taken When 
fine can be recovered, it will be meaningless to 
pass an order for suspension of sentence of fine 
during the pendency of appeal, if the person 
in whose favour such an order is made cannot 
be asked to furnish security for payment of 
^. ne - Court making an order for suspen- 

sion of the sentence of fine had inherent power 
to have that order carried into effect, or to 
secure the ends of justice. The ends of justice 
required that if realisation of line from a person 
from whom it could be immediately recovered 
be stayed, pending appeal by him.’ a security 
be taken to see that fine was paid on dismissal 
ot appeal and confirmation of the order of fine 
It was urged that chapter 39 together with 
S. 42 o was intended to contain a complete and 
exhaustive statement of the powers oi' a Hi«h 
Court to grant bail and excluded existence of 
any additional inherent powers in a High Court 
relating to the subject of bail. Reliance was 
placed on — ‘Jairam Das v. Emperor’, 47 Bom 
L R 634 (P.C.). In that case it was held that 
alter an appeal was disposed of by a Hi oh 
Court, it had no inherent power to grant bail 
to a convicted person desirous of preferring an 

Court - eaVG t0 appeal t0 the Supreme 

Ui-tsuh^ v f ew ° f , this Pronouncement 

o S 426 tL inserted by an amendment 
rn a H p ;. The , L ^ Slature by the amendment 

niiimf e -f°§ mse ? the existence of power. The 
ruling cited refers to grant of bail only and 

not to suspension of sentence of fine. I there- 

ore hold t h a t this Court has inherent newer 

seourit^f -° f reallsatl0n of fine on furnishing 
security It is very rare that such orders are 

S' that tf Pr6Se ?i C8Se ’ there is nothing to 
show that fine could not have been realised 

thG t a ? Dellant * that time. Henre. this 
Court ordering stay of realisation of fine had 

to orovide for furnishing of security in the in 

erest of justice. There was nothing Tllegal in 

such an order which could be made in t’n^ 

exercise of inherent power of the Court. 

nal 8 p ^ was , ths n intended that under Crimi- 
nal P. C. such a bond could not be taken Tho 
applicant agreed to pay the amount of fin J « 

IWannot’^herefore il 

Itz Kid"” <S V* rihl 

taken undef^he Cnl exhaus ! iv A, A b °nd 

eordance with is - a bond , taken in ac- 

Code. Under the CodT 1310 "^ 00 I i +ained in the 

of fine ho a IJ or der for suspension 

was made in the ex^ei J If " r * er f ? r Security 
stated in nara 7 JwT lnhere nt power as 

para 7 above. The security furnished 


snould therefore be held to have been taken 
under tne Code and caereiore it is perfectly 
vand. Tne iact that there was no specific pro- 1 
vision in the Code lor taxing such security will j 
nut render it invalid or illegal. This contention 1 
therefore fails. 

(9) The Additional Sessions Judge did not 
follow tne procedure prescribed in S. 51-t of the 
Code. He seems to have thought that S. 547 
was applicable. That Section provides lor re- 
covery oi money other than a fine payable bv 
virtue of an order made under the Code. In 
this case, what was payable was the sum of 
Rs. 10,000 as penalty as the applicant did not 
get tne line paid by the appellant. The sum oi 
Rs % 10.000 was payable under the bond as ap- 
pellant committed default in payment of fine. 
It was not directly payable by Virtue oi any 
order made under the Cocie such as payment 
of compensation, payment of maintenance, pay- 
ment of subsistence charges to witnesses and 
so on. Unless the order of forfeiture was made, 
the Court was not entitled to recover the 
amount from the applicant. The condition in 
the bond that the applicant shall see to the 
payment of tine by the appellant is broken. 
Tne Lower Court shall therefore follow the 
aforesaid procedure before realisation of the 
amount from the applicant. 

(10) The last contention urged was that this 
Court was not entitled to make any order for 
stu\ oi fine. P me was a sentence and suspen- 
sion of sentence is provided in Section 426 This 
contention is against the plain provisions of 
S. 426. Climinal P. C. Suspension of the sen- 
tence of fine can be effected by ordering the 
Court who has to make recovery to sta'y its 
realisation pending appeal. If ’an apoellate- 
Court made such an order, fine can be realised 
despite an appeal preferred and if the order* of 
conviction is set aside, apart from ignominy, 
haiassment and inconvenience would be caused 

• — . who on appeal is found not 

guilty. 

(11) Result is that the application fails and it 
must be dismissed. The Additional Sessions 
Judge shall follow the procedure provided in 

S. 514, Cr. P. C., in the light of the observations 
made in para 9 above. 

B/D.R.R. Application dismissed 
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VAKIL J. C. 

Manekbai. Plaintiff-Applicant v. Chhaganhal 
Kumverji, Defendant-Opposite Party 

Civil Revn. Appln. No. 164 of 1950, D/- 13- 
1 2-1 9 o 1 • 

(a) Civil P. C. (1908), S. 115 and O. 41, R. 

' T. ground not set forth in memo of revision 
application. 

The provision in rule 2 of Order 41 
that an appellant shall not urge or be 
heard in support of any ground or objec- 
tion not set forth in the memo of appeal 
does not apply to applications for revision 
which are governed by S. 115. When the 
applicant has prayed for a decree for 
certain amount claimed including interest 
that is sufficient to show that the appli- 
cant disputed the finding of the trial 
Court to the effect that she was not en- 
titled to interest. (Para 2) 

Anno- C P.C., S. 115 N. 2, O. 41 R. 2 N. 3. 

(b) Civil P. C. (1908), O. 41 R. 1 — Points 
for determination — Giving lip of. 


.'O' 
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AlA.NOKii.vi V. Ohi-iaganlal ( Vakil J. 0.) 


A. I. R. 


If is true that where points of determi- 
n; .ion are raised and a particular point 
*s not found therein, it may be presumed 
i hat it must have been not urged or 
given up. But where a Court does not 
raise points for determination and pro- 
reeds on an assumption that only ques- 
tion of limitation was to be considered 
no such presumption can be made. AIR 
1950 Lah 12(3 Ref. (Para 3) 

Anno: C.P.C., O. 41 R. 1 N. 11. 

(c) Civil P. C. (1908), S. 34 — Interest be- 
fore suit — Law in Kutch State — Limitation. 

In Kutch State there was no law of 
limitation. But according to a book of 
Deshi Shiresta a suit for recovery of a 
personal debt could be brought within 35 
years. One of the shirestas was that 
worth of a debt became lesser as it grew 
older and in case of old debts less than 
the Damdupat amount was awarded as 
interest. In one case decided by the Privy 
Council of the State in 1910 A. D. the 
principle was further developed and 
made into a working rule. It was ex- 
plained that at 6 per cent interest would 
be equal to principal in about 16 years. 

As it took 16 j^ears for the accumulated 
interest to be equal to the principal, 
within 16 years the creditor would lose 
all interest in a retrograde way and three 
years thereafter he would lose principal. 

So after the accumulated interest was 
equal to principal within a particular 
number of years, it would rateably be 
jessened for the period exceeding that 
period till nothing remained due for 
interest and after three years nothing 
would remain for principal. This is how 
the principle called ‘Junvat’ was applied 
in the matter of recovery of interest in 
case of old debts. 

Where for a period of 16 years after 
Ihe death of the debtor no action was 
taken : 

Held that no interest could be allowed 
due to ‘Junvat’ as there was no diligence. 
AIR 1951 Kutch 88 Disting. (Para 4) 
Anno: C.P.C., S. 34 N. 6, 7, 16'. 

(cl) Civil P. C. (1908) Pre., S. 34 — Law in 
Kutch State — Suit for recovery of debt — Ap- 
plication of Contract Act during pendency of 
suit. 

As in Kutch State a suit could be held 
to have been filed in time without appli- 
cation of the Limitation Act, it would not 
be equitable to apply Contract Act and 
bold despite the shiresta in Kutch State 
that interest in case of a State claim be 
allowed. Reason is that though state 
claims were allowed, a negligent plain- 
tiff was progressively deprived of the 
interest due. It is therefore equitable to 
hold that before the Contract Act was 
applied, the plaintiff had become dis- 
entitled to interest and she could not get 
revival of her right on the application of 
the Contract Act during the pendency of 
the suit. (Para 5) 

Anno: C.P.C., Pre., N. 3 S. 34 N. 6. 

Premji Bhawanji, for Applicant; Surji 

Umersi, for Opposite Party. 

REFERENCES:' Courtwise/Chronological/ Paras 

P51) ATR 1951 Kutch 88 4 

'(’50) AIR 1950 Lah 126: (Pak LR 1950 

Lah 201) 3 


ORDER : This matter came for hearing before 
this Court again as per order passed in Review 
Application No. 2 of 1051. The applicant-plaintiff 
brought a suit to recover 1317-3/4 Kories for 
principal and an equal sum for interest from the 
opponent on the foot of a khata. Defence was 
that the suit is barred by Limitation and as the 
debt was an old one applicant was not entitled 
to interest. The trial court dismissed the suit 
holding it barred by limitation. It recorded a 
finding that as the debt was an old one, applicant 
was not entitled to recover interest. The Dis- 
trict Court on appeal confirmed the decree of 
trial court on a finding that the suit was barred by 
Limitation. 

This Court held that the suit was not barred 
by limitation. This Court therefore decreed the 
suit as prayed for without considering the question 
whether applicant was entitled to interest claimed. 
The opponent filed review application No. 2 of 
1951. The review application was not allowed so 
far as other contentions were concerned. But it 
was allowed so far as this Court in the above 
judgment omitted to consider the question of in- 
terest. The matter has therefore come again 
before this court for hearing on the question of 
interest. 

(2) The applicant’s contention was that she was 
entitled to interest and hence the suit should be 
decreed as was done by this court by the judg- 
ment before review. The opponent’s Learned 
Advocate raised a preliminary objection that the 
applicant having not raised a contention in his 
memo of revision Application that the Trial 
Court erred in holding that she was not entitled 
to recover interest was debarred from raising 
that contention. A review was granted at the 
instance of the opponent as this court in revers- 
ing the decree of the District Court had not 
considered the question of interest. So the only 
question to be considered in this revision appli- 
cation at this stage is whether the applicant was 
disentitled to interest on the ground that it was 
an old debt as held by the trial court. 

It was urged that though review was allowed, 
it was open to the opponent to contend that the 
applicant was not entitled to urge anything after 
the finding of the trial court as that point was 
not raised in the memo of the application. The 
provision in R. 2, Order 41, C.P.C. that an appel- 
lant shall not urge or be heard in support of 
any ground or objection not set forth in the 
memo of appeal does not apply to applications for 
revision which are governed by S. 115, C. P. C. 
The applicant had prayed for a decree for the 
amount claimed and that was sufficient to show 
that she disputed the finding of the trial court 
that she was not entitled to interest. 

(3^ It was however contended that the 
applicant had abandoned this point in appeal as 
is evident from the judgment of the Appellate 
Court in which no specific point for determina- 
tion covering this contention was raised and in 
which it was observed that besides limitation no 
other point was taken. In support of this con- 
tention reliance was placed on — ‘Karim Bax v. 
Qadir Bakhsli’, AIR 1950 Lah 126. It is true that 
where points for determination arc raised and 
a particular point is not found therein it may be pre- 
sumed that it must have been not urged or given up. 
It was contended that presumption became irre- 
buttable as no such point was mentioned in the 
memo of the application. But where a Court does 
not raise points for determination and proceeds 
on an assumption that only question of limitation 
was to be considered no such presumption can 
be made. The observation qf the court of appeall 
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v. Bhachibai (Baxi 


J. C.j 


referred to above must be taken to have been 
made in connection with the consideration of the 
question of limitation. It seems that the Appellate 
Court overlooked the fact that the Trial Court 
decided the question of interest against the 
applicant and this Court followed suit. The 
preliminary objection therefore fails. 


(4) The debt was incurred many years before 
the suit was filed. The amount claimed for prin- 
cipal was due 35 years before the suit. In Kutch 
State there was no law of limitation. But accord- 
ing to a book of Deshi Shiresta a suit for recovery 
of a personal debt could be brought within 35 
years. The Shirestas mentioned in this book 
though providing rules for guidance had acquired 
force of law. One of the shirestas was that 
worth of a debt became lesser as it grew older 
and in case of old debts less than the Damdunat 
amount was awarded as interest. Following tin's 
principle in some judgments of the highest court 
in the former Kutch State interest was not 
awarded. In one case decided by the Privy Council 
of the State in 1910 A. D. the principle was fur- 
ther developed and made into a working rule. 
It was explained that at 6 per cent interest 
would be equal to principal in about 16 years. 


As it took 16 years for the accumulated interes 
to be equal to the principal, within 16 years th- 
creditor would lose all interest in a retrograd. 
way and three years thereafter he would los< 
principal. So after the accumulated interest wa 
equal to principal within a particular number o 
years it would rateably be lessened for the perioc 
exceeding that period till nothing remained du< 
Toi interest and after three years nothing woulc 

! fo i? a H ln « r 0r P fJ ncipal * This is . h °w the principlt 
ailed Junvat was applied in the matter o. 

recovery of interest in case of old debts. Thu 

principle had to be devised as ordinary law o 

limitation bars recovery of claims after some 

years, for instance three years from the date o; 

the cause of action in case of personal debts 

according to Indian Law of Limitation, but the 

aw in force in Kutch did not provide for limi- 

^ation and it was only a shiresta which provided 

35 year J as P ei 'iod of limitation. 

The Learned Pleader for the applicant cited 

a recen case of the Privy Council of the State 

mpnt • ye f ^ l 942 A ’ D * But on a P erusa l of judg- 
nrincinle CaSe -/ does not appear that the 
^nsideratfnn The qUestion came for 

consideration before this court in — ‘Velii Girdhar 
tha?the ob^k A ^ ft 51 * utch 88 - KwaTobsewed 

iudice h to thP rule being t0 P reve nt pre- 

to h P dOi^Pnt d fn M by . com Pelling the creditor 
to pe cliligent in recovering his debts it was 

obvious that case might be concerned (sic) in 

an application of the rule might hit the 

i editor unjustly when he had not been at fault 

original C credfto ^dled^ 0 ^^ in Samvat 1973 - The 
original creditor died in Samvat 1977, survived 

yearn 8 survWed^hv W h in fif turn died after four 
facts, the debtor lived upto^mvaJm^ V was 

ueotoi was not entitled to any indulgence. 

_ . ^ , piesent case the amount claimed for 

SS a S i=i rS 

.“oS'gaT”' V *”»«•”“«■ SbJSSS 

Devkibai in whnL* the debt by Jamnabai and 
•uevKiDai in whose favour acknowledgment 


made. Plaintiff explained that Devkibai treated 
Lilbai, possibly the mother of the debtor, as 
younger sister and hence no action was taken 
This seems to be a mere inference of the plaintiff. 
The original debtor lived upto Samvat 1938 and 
yet no action was taken. For a period of 16 years 
after the death of the debtor no action was 
taken. Thus the facts of the present case are 
ciil fere lit from the facts of the reported case 
cited above. As there was no diligence in recover- 
ing the debt, it must be held that the trial 
court was right in holding that interest could not 
be allowed due to Junvat. 


f5) One more contention that can be urged in 
this connection requires consideration. During 
the pendency of the suit, the Indian Contract Act 
became applicable to the State of Kutch. There 
was an implied agreement to pay interest and it 
was made specific in the acknowledgment. As 
shiresta was not law, it could not have been urged 
that application of the Indian Contract Act might: 
defeat vested right acquired by law. But the fact 
is that both the Indian Contract Act and Indian 
Limitation Act were made applicable to the State 
of Kutch. If a suit could be held to have been 
filed in time without application of the Indian 
Limitation Act, it would not be equitable to apply 
Indian Contract Act and hold despite the shiresta, 
that interest in case of a stale claim be allowed. 
Reason is that though stale claims were allowed, 
a negligent plaintiff was progressively deprived of 
the interest due. It is therefore equitable to hold 
that before the Contract Act was applied, the 
plaintiff had become disentitled to interest and 
she cannot get revival of her right on the applica- 
tion of the Indian Contract Act during the 
pendency of the suit. 

(6) Result is that application is partially allowed 
and the decrees passed by the Courts below are 
varied by substituting a decree for 1317$ Kories 
with interest at 6 per cent from the date of the 
suit and a moiety of the taxed costs of the suit, 
appeal and this application. The decree dis- 
missing the suit for the remaining moiety claimed 
for interest is confirmed. The decree will be 
limited to the estate of the defendant’s father in 
the defendant’s hands. 

B/D.H. Revision partly allowed. 
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BAXI J. C. 

Shankergar Trithvigar, Applicant v. Bhachi- 
bai Sambhugar, Opponent. 

Criminal Revn. Appln. No. 33 of 1951, D/- 
21-7-1951. 

(a) Criminal P. C. (1898), S. 488 — Neglect 
or refusal to maintain — Failure to prove — 
Order for maintenance on ground of cruelty 
— Validity. 

A Magistrate has jurisdiction to award 
maintenance to a wife under S. 488, 
Cr. P. C., if it is proved that the husband 
has refused or neglected to maintain her 
but not otherwise. 

A wife applied under S. 488 for main- 
tenance on the ground that her husband 
ill-treated her and left her. It was not her 
case that she was forced to leave her hus- 
band due to his cruel treatment. In the 
proceedings the husband offered to take 
her back but she refused to return un- 
conditionally. The Magistrate without de- 
ciding the main question whether there 
was refusal or neglect to maintain the 
wife, ordered maintenance on the ground 
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ihat (he husband was guilty of cruel con- 
luct and that the wife was justified in 
i iiis'ng to return to him unconditionally. 

Held that the order could not be sus- 
tained as it was based on the supposition 
that sire was compelled by cruelty to go 
away, a case which she herself had plead- 
ed nowhere in the proceedings. 

Held also that in considering the ques- 
tion of cruelty the Magistrate was not 
justified in taking into consideration the 
evidence of cruelty of the husband prior 
to a compromise between them tu der 
which the wife had returned to her hus- 
band. (Para G) 

Anno: Cr. P. C., S. 438 N. 11, 19, 21. 

(b) Criminal P. C. (1898), S. 488 — Nature 
of order that can be passed. 

Section 488 authorises the Magistrate to 
award only monthly payments for main- 
tenance. An order directing the husband 
to provide for the wife’s residence is illegal 
as being in contravention of the terms of 
S. 488 . (Para 7) 

Anno: Cr. P. C., S. 488 N. 12 Pt. 2. 

Kundanlal J. Dholakia, for Applicant; Nana- 
lal V. Bhatt, for Opponent. 

ORDER : The opponent preferred an applica- 
tion against the present applicant under S. 288 
claiming maintenance and separate . residence 
and a return of her stridhan clothes and orna- 
ments. Her case was that a year after her 
marriage which took place in st. 2005, the oppo- 
nent’s sister and her husband came lo live with 
them. Thereafter under the instigation of his 
mother and sister, the present applicant began 
to treat her with cruelty. On one occasion he beat 
and turned her out of the house by taking her 
to her cousin Laxmigar's. Tile dispute v/as, how- 
ever, settled through the intervention of the caste 
and a compromise Ex. P. 1 was effected. Within 
two months thereafter the present applicant 
again turned her out, took her at night to her 
brother Chimangar’s after taking all her stridhan 
clothes and ornaments and left her there. Her 
case is that the applicant had refused to take her 
back thereafter. 

(2) The applicant's defence was a denial of cru- 
elty or beating. He contended that the present 
opponent had gone away to her brother’s of her 
own accord. He offered by his written statement 
to maintain her if she returned to him but 
pleaded inability to give her separate mainten- 
ance. He also contended that an order directing 
him to provide residence to her could not be made 
in proceedings under S. 488. 

(3) It appears that during the proceedings be- 
fore the Magistrate, the opponent offered to return 
to the applicant provided the latter gave secu- 
rity against future illtreatment. Nothing, how- 
ever, came out of it. This offer should be con- 
strued as a refusal to return to him uncondi- 
tionally and a reply to the present applicant’s 
offer to take her back. The learned Magistrate 
held that the applicant v/as guilty of “neglectful 
and cruel” conduct: that the applicant and his 
sister were illtreating her, and that she was justi- 
fied in refusing to return to him. He ordered 
the applicant to pay her Rs. 20/- p. m. for the 
first 3 months and Rs. 25/- p. m. thereafter for 
maintenance. This was, because, the opponent 
was enceinte when the order was made and ex- 
pected to deliver within 3 months. The extra 
five rupees were, therefore, awarded for the child. 
The applicant had let a portion of his house to 
a tenant. The learned Magistrate ordered him 


A. I. R. 

to have it vacated and deliver it to the opponent 
for residence and until ne couid do so, ne was 
ordered to pay ner Rs. 6/ p. m. lor nouse rent. 
Tnc applicant applied in revision to the sessions 
Court against tins order; but tne learned Addi- 
tional Sessions Judge rejected Ins petition. He 
has now applied to tnis Court in appeal. 

(4) The magistrate nas jurisdiction to award 
maintenance to a wne under section 4d8 it it is 
proved that the husband has refused or neglected 
to maintain ner but not otnerwise. In tins case, 
tne opponent's case is that sue was iii-treated oy 
her nusound and his sister and tne husband took 
her one night to her brother, Cnimangar s and 
ieft her there. If this is proved, it is a case of 
refusal or neglect to maintain ner. The applicant 
offered to take ner back by his written statement 
and tne question of his cruelty womd be relevant, 
wnen the question, whether tne present opponent’s 
refusal to return to him unconditionally was cas- 
ed on valid grounds, comes up for consideration. 
The learned Magistrate unfortunately aid not for- 
mulate tnc issue whether the applicant had refus- 
ed to maintain the opponent nor did he examine 
the evidence in this context tnough he observes 
in his judgment that the opponent deposes that 
she was taken away when summarising evidence 
led by her. But the burden of his order is that 
the applicant was ill-treating her and consequently 
she was justified in refusing to return to him un- 
conditionally. The main question whether the 
applicant had refused to maintain her has not 
been separately taken up and discussed by him. 

(5) The opponent alleged that the applicant 
took her at nignt to Chimangar’s. It is not her 
case that she left the applicant’s house of her 
own accord, or that her husband’s alleged cruelty 
compelled her to leave his house. The present 
applicant’s contention on the other hand is that 
she went away of her own accord. Chimangar 
(P. W. 2) has been examined by her. He states 

that she was “sent away” d I by the pre- 

sent applicant. He does not state who accom- 
panied her. If she was “sent away” the present 
applicant could not have accompanied her other- 
wise Chimangar would have said that he had 
“brought” her. Then Chimangar went to the 
applicant’s house and inquired about the cause 
of her coming. This furnishes further corrobora- 
tion for the inference that the applicant could 
not have accompanied her because Chimangar 
would not then have found it necessary to go and 
make inquiries at the applicant’s house. Chiman- 
gar’s evidence supplies direct corroboration to his 
case just as it falsifies the case of the opponent 
that he took her to Chimangar’s. The opponent 
has thus failed to prove the case set up by her 
in her application. Whether his conduct was 
cruel or not is beside the point because it was not 
her case that the alleged cruelty had driven her 
away. Under the circumstances, the learned 
Magistrate’s order granting maintenance to heron 
the ground that the applicant and his sister had 
treated her cruelly was tantamount to giving her 
maintenance on the supposition that she was com- 
pelled by cruelty to go away, a case which she her- 
self had pleaded nowhere in the proceedings. His 
order must be set aside on this ground alone. 

(6) Stress was, however, laid by the learned 
Magistrate on the alleged cruelty of the present 
applicant. In this too there has been a slight 
confusion of thought on his part. The reconci- 
liation between the parties following the caste in- 
tervention may be taken to be the point which 
marks the married life of the parties. All pre- 
vious wrongs were evidently forgiven and the par- 
ties started with a clean slate, the opponent re- 
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jiurning to her husband. Any ill-treatment or 
(beating on the applicant’s part during the period 
before the reconciliation must, therefore, be com- 
pletely ruled out of consideration in determining 
this petition for the opponent herself had forgiven 
him. It cannot even be taken as corroborative 
jevidence of subsequent ill-treatment. The oppo- 
nent must adduce evidence of cruelty after the 
reconciliation before she can be entitled to an 
order in her favour. Now the learned Magistrate 
has mixed up both the periods. The only evi- 
dence of beating subsequent to the return of the 
applicant after the compromise is that of the op- 
ponent's own statements that her husband and his 
sister used to beat her. The applicant denies 
the entire story of ill-treatment or beating. Chi- 
mangar states what the opponent had told her. 
His evidence is thus hearsay and there is no other 
evidence of post reconciliation cruelty. The 
learned Magistrate, however, took into considera- 
tion the evidence of Laxmigar P. W. 3 and 3 other 
witnesses all of whom depose to what had taken 
place before the reconciliation and based his find- 
ing also on their evidence. Thus he allowed his 
judgment to be influenced by evidence which 
could have no bearing on the present issue. If 
.is evidence is excluded from consideration, noth- 
ing is left except the word of the opponent who 
is not supported by her own brother in her state- 
ment that she was taken by the applicant to his 
house. I hold that the opponent has not proved 
such cruelty on the applicant’s part after she was 
reconciled with him and returned to him, which 
would justify her in demanding separate mainte- 
nance or in putting him to terms before she re- 
turned to him. 


(7) The applicant has been ordered to get h 
house vacated and place it at the opponent’s dr 
posal and during the time that this is done he ha 
ordered to pay Rs. 6/- by way of monthly ren 
Tnis order is quite in contravention of the term 
of section 488, which authorises the Magistrate t 
award only monthly payments for maintenanc 
and not to decree residence also. 

(8) The opponent has now delivered a chile 

moZ aS e £ Ve r n , tre sa mare when the order wa 
R s. o,- per month have been awards 
for its maintenance after its birth. The infan 

way responsible for staying apart fron 
its father who is bound to maintain it in whose 

T M n l ay bC ‘ The order of P aymen 

ot Rs. 5/- is, therefore confirmed. 

rvTo 9) - f Tll °V gh 1 k ave differed from the learnec 

carpf uU V 1 1 r i pH 0r ?h 1US10nS, 1 may State that he ha 

caiefullj tiled the case. I cannot say the sami 
thing about the learned Additional Sessions Judge 
He dismissed the objection against the legality o 

3SX VKt&rgS 

ever 1 werlooked'that' the^ordef™ 6 ' get' The’ ho™ 
vacated and deliver it to the opponent was manda 
tory and the applicant was not given any optioi 
m the matter. The order of pa™|nt o/rTk/ 

rent f ? ^nm7aymTnt° of Lus, 

renr. He confirmed the Magistrate’s orripr m 

.“s'? obse ™ mg that he did not see any reaso 

Uon o e f rI evfde W nce Ma S“ S "ppiecS 

fprino- ixfi fv* fv. *1 There is no question of inter 

Of evidence ^fSistrate's appreciate 

to sle Whether l Was ^ he learned Judge’s dut' 

e ther the learned Magistrate had erasn 

&£& to U th S em nV ° 1Ved 8nd had P^Perly diK 


(10) The revision is allowed. The Magistrate’s 
order is set aside and the applicant is ordered to 
pay the opponent Rs. 5/- per month for mainte- 
nance of the infant so long as it remains in her 
custody. The opponent shall pay the applicant 


the costs 


of this revision 


and of both the Courts 


below. 


C/K.S. 


Revision allowed. 
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BAXI J. C. 

Devkunvarbai Anandji, Appellant v. Khu- 
shalchand Danvji and Co., Bombay, Plaintiff 
and others. Auction-purchasers, Respondents. 

Civil Misc. Appeals Nos. 2 and 3 of 1951, 
D/- 12-6-1951. 

Civil P.C. (1908), O. 21, R. 90 — “Person 
whose interests are affected” — Interest now 
affected must be shown. 

An applicant making an application to 
set aside the sale under O. 21, R. 90 has 
to show that his interests in the property 
sold are affected by the sale; for, if he has 
no interest in the property which can be 
affected, his application becomes incom- 
petent. . Thus an assignee of mortgage 
rights in the property sold must prove 
the assignment in order to show that his 
interest in the property is affected by the 

sale - (Paras 4, 6) 

Anno: C.P.C., O. 21 R. 90 N. 8. 

K. N. Mankad, for Appellant; J. G. Vaidya, 
for (Plaintiff) Respondent; R. R. Thacker, for 
(Auction-purchaser), Respondents. 

JUDGMENT: These appeals arise out of the 
orders of the learned Additional District Judge 
dismissing the appellant’s applications for 
setting aside the sales of certain immoveable 
properties in execution of the decrees of the 
Bombay High Court in Suits Nos. 2 and 3 of 
1946 passed in favour of respondent No. 1 
against the firm of Visanji Hansraj and Co. 
The appellant’s applications have been made 
under O. 21 R. 90, Civil P. C. 

(2) The respondent No. l’s firm had obtained 
3 decrees against the firm of Visanji Hansraj 
and Co. in suits Nos. 1, 2 and 3 of 1946. They 
got the decrees in Suits Nos. 2 and 3 trans- 
ferred to the District Court of Kutch and got 
certain properties of Visanji Hansraj, one of 
the partners of the firm of Visanji Hansraj 
and Co., attached on 2-2-1950. The properties 
were auctioned in due course on 27-7-1950. The 
present applications are made for setting aside 
these sales. The properties have been sold in 
two lots. One lot has been sold in execution 
of the decree in suit No. 2 (C. Exe. No. 2 of 
1950), and the other lot was sold in execution 
of the decree in C. S. No. 3 (C. Exe. No. 3 of 
1950). 

(3) The learned Additional District Judge dis- 
posed of these applications by separate orders 
but they involve identical principles. These 
appeals are, therefore, disposed of by one judg- 
ment. 

(4) The learned Additional District Judge 
held that the irregularities and the illegalities 
complained of were not material nor did they 
cause substantial injury to the appellant. A 
further point was raised before this Court on 
behalf of the respondents. It was urged on 
their behalf that before an application under 
O. 21, R. 90 Civil P. C., can be entertained, the 
applicant has to show that his interests are 
affected by the sale. The appellant has no in- 
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terest in the properties - which could be affected 
by them and therefore her applications were 
incompetent. 

( 5 ) The appellant claims to have an interest 
in the properties in this way. She alleges that 
Vishanji Kemraj (Hansraj ?) created an equi- 
table mortgage on these properties in favour 
of his mother Bhanbai by depositing their title 
deeds with her in Bombay to secure a loan of 
Rs. 20.000/-. The mortgage is alleged to have 
been made in 1945 i.e., before the respondents’ 
suits against Vishanji Hemraj and Co. in the 
Bombay High Court. This Bhanbai is alleged 
to have assigned her rights under the mort- 
gage to the present appellant, who by the way 
is her daughter, for a consideration of Rs. 
10,000/-. Thus the appellant claims to be the 
assignee of her mother’s mortgage rights over 
these properties which according to her are 
vitally affected by the sales. 

(6) The appellant has, however, utterly failed 
to prove either the equitable mortgage or its 
alleged assignment in her favour. No docu- 
ment evidencing the mortgage is produced. 
There is no proof that any consideration passed 
from Bhanbai to Vishanji Hemraj. All that 
we have on record by way of authentic evi- 
dence is an ex parte decree of the Bombay 
High Court in civil suit No. 684 of 1950 ob- 
tained by the appellant on her assignment 
against her brother Vishanji Hemraj. The 
decree recites the equitable mortgage but it is 
no evidence against the present respondents 
who wore not parties to that suit. The evi- 
dence about the alleged assignment is equally 
worthless. The High Court’s decree mentioned 
above recites that the present appellant pro- 
duced an Indenture dated 19-4-1950 evidencing 
ihe assignment. Curiously enough, this inden- 
ture is not produced in the execution proceed- 
ings in the District Court. Moreover, the 
assignment affects immoveable properties in 
Kutch and must be registered here. It is other- 
wise of no eflect. It is not shown that the 
assignment was registered. Even if, therefore, 
he alleged assignment is genuine it cannot 
help the appellant and can create no interest 
in the properties in favour of the appellant. 

i c *1 s n0 in ^ eres t in the properties created 

4 th ? alie ged assignment which can be 
affected by the sales and which can sustain 
her applications. 


(7) I am moreover satisfied that the allege 
mortgage as well as the assignment are colli 
sive and intended to defeat the execution of th 
respondents decrees against Vishanji Hemraj 
piopeihes. (After adverting to the circumstance 
of the case the judgment proceeded:) I ar 
satisfied that the mortgage and the assigr 
ments are collusive and create no interest i 
Hie appellant which can sustain her applies 
f i° n under O. 21, R. 90, Civil P. C. 

(8) I have discussed the case sufficiently t 
show that the appellant has no locus stanc 
, ,nd she must fail. It is therefore unnecessar 
jo go into the questions whether there hav 
been material irregularities in publishing c 
conducting the sale or whether the appellar 
has suffered any injury thereby. I find hoy 
ever that there has been no substantial injur 
to any one by the sales. (After considerin 
the evidence on this question the Judicu 
Commissioner concluded:) The appellant thu 
fails on merits also and her appeals are ordere 
to be dismissed with costs. 

C/V.S.B. Appeals dismissed 
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Lalji Ganpat and others, Defendants-Appel- 
lants v. Liladhar Devji, Plaintiff and others 
Defendant-Respondents. 

Second Appeal No. 16 of 1951, D/- 17-1-1952. 

Civil P. C. (1908), S. 100 — Applicability 
in State of Kutch — (Kutch Courts Order 
(1948), S. 32). 

Since the application of Civil P. C., (Act 
5 of 1908) to the State of Kutch, second 
appeals to the Kutch Judicial Commis- 
sioners’ Court are regulated both by S. 

32, Kutch Courts Order, 1948 and S.” 100, 
Civil P. C. Under S. 32, Kutch Courts 
Order, 1948, a second appeal can lie from 
an appellate decree of the District Court 
on any ground which would be a good 
ground of appeal if the decree had been 
passed in an original suit. Under S. 100, 
Civil P.C., a second appeal can lie to the 
High Court from any decree passed in 
appeal by a Subordinate Court on any of 
the three grounds mentioned therein. 
Section 100, Civil P. C., saves what is 
otherwise expressly provided in the body 
of the Code or by any other law for the 
time being in force. The Kutch Courts 
Order being the law for the time being in 
force, any express provision made there- 
in which is otherwise than the provision 
of S. 100, Civil P. C., is saved. Though- 
there is a similar saving provision in S. 

32, Kutch Courts Order, 1948, in view of 
the saving provision in S. 100, Civil P.C. ; 
it cannot be said that S. 100, Civil PTC., 
otherwise provides as regards grounds on 
which a second appeal can lie. It thus 
follows that a second appeal under S. 32, 
Kutch Courts Order, 1948, does lie on any 
ground despite the provisions of S. 100, 
Civil P. C. If, a second appeal does not 
lie under S. 32, Kutch Courts Order, 1948, 
as it does not fall under any of the four 
classes mentioned therein, it may lie un- 
der S. 100, Civil P. C., as S. 33, Kutch 
Courts Order, 1948, which is subject to 
S. 32 of the said Order does not other- 
wise expressly provide. Result is that a 
second appeal can lie under S. 32, Kutch 
Courts Order, 1948, despite the provisions 
of S. 100, Civil P. C. but if a second ap- 
peal does not lie under S. 32 of the Kutch 
Courts Order, 1948, it can lie under S. 
100, Civil P. C., on any of the grounds 
mentioned in that section. (Para 5) 

Anno: C.P.C., Ss. 100 and 101 N. 2 and 3. 

J. K. Dholakia, for Appellants and Respon- 
dent No. 4; R. B. Mehta, for Respondent No. L 

JUDGMENT: This second appeal is preferred 
against the decree of the Addl. Dist. Judge, 
Kutch, in Regular Civil Appeal No. 92 of 1950, 
reversing the decree of the Subordinate Judge. 
Mandvi, in Regular Civil Suit No. 219 of 194<> 
and decreeing plaintiff's suit for redemption as 
prayed for in the plaint. 

(2) Regular suit No. 219 of 1949 was brought 
by the plaintiff for redemption of a mortgage 
effected in respect of a right to take a share in 
the produce of an agricultural land called 
Vadhai. It was alleged in the plaint that one 
Nathaji was the owner of the land. One Lalji 
Ganpatram had acquired tenancy rights in the 
said land. Nathaji mortgaged his right to 
get a share in the produce of the said land with 
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Lalji for 3002 Kories in the Sam vat year 1978. 
Plaintiff purchased equity of redemption from 
the heirs of the mortgagor and brought the 
suit under appeal for redemption. 

(3) Out of five heirs of the mortgagee who 
were made parties to the suit, appellant 1 alone 
resisted the suit. Her principal contention was 
that the period provided for redemption at the 
time of the mortgage was by a new contract 
entered into by the heirs of the mortgagor ex- 
tended by 25 years and hence the suit for re- 
demption was premature. It was not admitted 
that the right mortgaged was to get l/3rd share 
m the produce. There were other contentions 
raised about legal necessity, inalienability of 
the right mortgaged etc. These contentions 
were repelled by the trial court, not consider- 
od by the District Judge and not pressed be- 
fore me in second appeal. 

(4 > Th e triBl eom found that the period 
provided for redemption of the mortgage was 
extended by 25 years and hence the suit for 
redemption was premature. The District Judge 
< ^ Proved that the period was ex- 

, He held that the right was to recover 

pffi STthlt ^ 

s r uit OV acco?dtgly CeSS) ' He theref ° re decreed lhe 

(p i The pr , inci P al contention urged in this 
n was that the District Judge erred 

Mt h extendP^K period of redemption was 

cafe W p by 20 / ears ‘ The Earned Advo- 
cate for the Respondent No. 1 contended that 

under the provisions of S. 100, Civil P. c. this 

finding on the question of fact by the District 

Court was binding on this Court and that in 

Second appeal that contention could not b" 

S re 3 e 2 'of the kT, & p aPPe i al A S Purred under 
o. 66 oi the Kutch Courts Order I9ia 

he appiication of the Code of Ch-ii Procedure 

(Act o of 1908) to the State of Kutch Second 

S PP 39 1S 1 lrh hl p C ° urt u are regulated both by 

Civ?rp K r h TT C ? Urt o 0rder - 1948 and S. 100, 
loji 1 P ‘ C * Under S. 32, Kutch Courts Order 

decree ofTh^ ^ lie from an appellate 

which would e h? 1 o CUCt , Court on an y ground 
tJ C £™ U L d , b ? g00d ground of appeal if 

Unde d r C s ee i0 h 0 ad avfi n p Pa ? ed ta an ^ SUit 

lie to the Pich rv! . a second appeal can 

in anneal h v® c U v, rt j!’ om any decree passed 
tv,^ a ?u eai by a Subordinate Court on anv of 

J^ enti °ned therein. Thus* 
unlike S. 32, Kutch Courts Order, 1948. grounds 

on which a second appeal can lie under S ion 

peient under b. 32, Kutch Courts Order 

•was i 

tiom’ 

peachy T^bortT 1 T de f cre ^^' fn ‘ap- 

to fou? cl^ef nf ! C ° Urt and is »«* limited 

Kutch Cou?t s Order 1I4I n £ nlioned s - £2, 

urged that 194 , It: can > therefore, be 

under S Mal.! ?, econd ^PPeal does not lie 

»e under irSJSiSrp ? d '{: “?• » “?>' 

SSS under 1°^^' ' h "“ “<>"” 

cannot lie if it is not based onW of lhe three 
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grounds mentioned in S. 100. Civil P. C. Sue': 
a result would have followed but for the fact 
that S. 100, Civil P. C., saves what is otherw^c 
expressly provided in the bodv of the Code c> : 

by a ?/ la w for the time being in force. 

The Kutch Courts Order being the law for +h -■ 
time being in force, any express provision made 
thorem wh.ch 's otherwise than the provision 

+ho S P,t°i n Vl1 , R Ph IS saved - Section 32 of 
the Kutch Courts Order, 1940. makes expre 

provision for a second appeal on any groin . 

which would be a good ground of appeal if tb 

decree had been passed in an original suit an,- 

tms provision is otherwise than the provisic- 

S A 0 ?’ r Clvll f p - C ; So this provision in S 
22 ’ Kutch Courts Order, 1943 is saved. Thoueh 
^ a similar saving provision in S 2'> 
Kutch Courts Order, 1948, in view of the savin- 
provision in S. 100, Civil P. C., it cannot b- ! 
said that S. 100, Civil P. C., otherwise provides 

cIn r 1fn ard T+ g t r h 0Und + S n 0n which a second appeal' 
can lie It thus follows that a second apnea! 

under S. 32, Kutch Courts Order, 1948, does 

urn ol l,. a i ly S r oiind despite the provisions of S 
100, Civil P. C. If, a second appeal does not i 
lie under S. 32. Kutch Courts Order, 1948 a < I 
it does not fall under any of the four classe- ! 
menhoned tnerein, it may !i e under S. 10:/. ; 

^ 1V A A' C > as S. 33, Kutch Courts Order, 19-19 i 
which is subject to S. 32 of the said order do~ i 
not otherwise expressly provide. Result is that ! 
a second appeal can lie under S. 32 of the Kutch i 

grg: gSrfcW <'« S-Sj 

b too, Civil P C. but it a second appeal docs! 
not lie under S. 32, Kutch Courts Order, 1948. : 

iL ca " be , under S; 100, Civil P. c. on anv ot > 
the grounds mentioned in that section. " 

(6) It was the appellants’ case that a docu- 
ment in respect of extension of the period of 
mortgage by 25 years was made. She led 
secondary evidence alleging that the document 
was lost. The trial court relying on the evi- 
dence led held that a document as alleged b" 

Tho was 5* ecu ted and it was lost 

,, L ls l n ct Court aid not accept the evidence 
that document was lost and held that it was 
neither proved that the document was executed 
nor was it proved that it was lost. (Reviewing 
the evidence, his Honour proceeded:) I there- 
fore agree with the lower court in holding that 
the document neither existed nor was it lost. " 

then contende d that plaintiff bv 
his deed had not purchased the equity of re- 

The cultivation rights of the vadi 
called Chas were acquired by Laljee Th* 

in the Position of a superior 
holder entitled to get share in the crop. This 

If sh ,? ve S the cr °P w as called ‘Bhog’ of 
th.. Dhada (Land). What was mortgaged in 

Sam vat 19/4 was the Bhog of the Dhada. What 

^ the Plaintiff’s deed was that 
Butanodhado , was mortgaged and its equity 

+vL+ edei ^JPU°^ was sold. The contention was 
thed as Buta and ‘chas’ meant the same thin? 
and as what was mortgaged was ‘Bhog’ and not 
Buta nor Chas’, plaintiff by^his sale deed had 
not acquired the equity of redemption in Bhog. 

On behalf of the Respondent, it was pointed 
out that this contention was not taken not 
only in tne memo of appeal but it was not taken 
before the lower court — nor before the tria 1 
court. An appellant is not entitled to urge anv 
ground of objection not set forth in the memo 
of appeal. No doubt it can be so done bv ob- 
taining leave of the Court. But it is evident 
that plaintiff’s right to sue on the basis of the 
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deed was challenged on various grounds. If a 
particular ground now sought to be urged was 
not raised before, the court cannot exercise 
di.-oretion in favour of an appellant and allow 
him to raise that point. It was contended that 
ihe Court could suo motu raise Ibis point, parti- 
cularly when it was apparent on the face of 
the record. What was apparent on the face o.f 
the record was otherwise. In plaintiff’s deed 
it was stated that the cultivation rights were 
with Laljee from the time of the ancestors of 
the executants. What was left was Bhog. It was 
further stated that ‘*Butano Dhado” was mort- 
gaged with Laljee. Apparently Bhog was mort- 
gaged. So what was meant was that Bhog 
was mortgaged and the equity ci redemption 
was solci to the plaintiff. This contention there- 
fore fails. 

ffl) It was then contended that there was no 
evidence to show that the superior holder was 
entitled to get 1 /3rd share of the crop. Now 
the appellant’s husband who was purchaser of 
'tenancy rights and mortgage** of the Bhog 
right, knew full well about the extent of the 
right to get share of the crop. In the mortgage 
deed no specification was made. It appears 
that Laljee got tenancy rights after the land 
was converted into vadi. Appellant has not 
produced the original deed alleging that it was 
lost along with the d*ed for extension of the 
loeriod of the mortgage. The District Court 
was inclined to think that t he document was 
suppressed by the appellant. There was evi- 
dence to show that ordinarily 1 /5th share was 
taken as Bhog but when land was cultivated by 
irrigation, J /3rd share was taken. After hear- 
ing the learned Advocate for the Appellant, I 
am not inclined to conic to a contrary conclu- 
sion. 


(9) Lastly it was contended that Bab was 
not transferred by the deed to the plaintiff. It 
was not disputed that the mortgagor was en- 
titled to recover ‘Bab’ (cess) from Laljee des- 
pite the mortgage. It is so staled in the mort- 
gage deed. By the d°ed, t lie plaintiff’s right to 
Bab was not transferred besides the equity of 
redemption. It appears that t he District Judge 
did not consider this question when he consi- 
dered the question aboul arrears of ‘Bab’ claim- 
ed in the plaint and at the time of passing the 
final order, he decreed payment of Bab from 
the date of the decree though in para 10 of his 
judgment about the decree to be passed he has 
not said a word about ‘Bab’. 


(10) Result is that the decree passed by the 
lower Court is confirmed except in so far* as it 
provides awarding Bab to. the plaintiff from the 
date of the decree. The decree awarding Bab 
to the plaintiff is set aside. As the appeal 
substantially fails and is dismissed, appellant 
to pay cost of Respondent l and bear her own. 

C/R.G.D. ’ Appeal dismissed. 
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Vishanji Bhanjee, Defendant-Applicant v. 
Gangashanker Shambhoolal, Plaintiff-Oppo- 
nent. 

Civil Revn. Appln. No. 19 of 1951, D/- 6-12- 
1951. 

(a) Contract Act (1872), S. 73 — Breach of 
promise of marriage. 

Though a suit to recover damages for 
breach of a contract to marry may lie at 


the instance of a bride or a bride-groom or 
persons actually parties to the contract, 
the fact that there was a just cause or a 
preferable suitor will be a sufficient ans- 
wer to a suit for damages by a bride- 
groom against the father of the bride in 
which damages were claimed against the 
father alone and not against the bride. 
This is on the principle that a father is 
not bound to perform the agreement if 
there was a just cause or a preferable 
suitor was available. If the father does not 
plead any good cause for retraction, he is 
liable to pay damages: Case law "discussed. 

(Para 9) 

Anno: Contract Act, S. 73 N. 12. 

(b) Contract Act (1872), S. 73 — Breach of 
promise of marriage — Quantum of ^.m g^s 

— No good evdence about loss of repu atinn 

— Some*h ; ng by way "f solatium and possible 
loss of reputation should be decreed. 

(Para 10) 

Anno: Contract Act, S. 73 N. 12. 

(c) Civil P.C. (1908), S. 115 — Material ir- 
regularity in the exercise of jurisdiction — 
There being broad grounds of probab : lities 
supporting conclusions arr ved at by low 'r 
Courts — F nd'ngs of fact by lower Courts 
cannot be disputed on ground of material 
irregularity in the exercise of jurisdiction. 

(Paras 5, 6, 7) 

Anno: C.P.C., S. 115 N. 2, 12. 

K. N. Mankad, for Applicant; R. R. Thacker, 
for Opponent. 

REFERENCES: Court wise/Chronological/ Paras 
(’97) 21 Bom 23 8 

(Tf>) 17 Bom LR 225: (AIR 1915 Bom 300) 8, 9 
(’20) 22 Bom LR 143: (AIR 1920 Bom 225) 8, 9 
(’41) AIR 1941 Bom 129: (ILR (1941) 

Bom 211) 8, 9 

(T4) AIR 1914 Lah 83: (22 Ind Cas 644) 8 

(’34) AIR 1934 Lah 544: (152 Ind Cas 913) 8 

ORDER: This is an application for revision 
of a decree of the District Court, Kutch, in Civil 
Application (appeal?) No. 207 of 1950 confirm- 
ing a decree of the Subordinate Judge, An jar 
in Suit No. 77 of 1950. 

(2) The facts are that the opponent sued the 
applicant for recovery o.f a sum of Rs. 1476-2-0 
as price of ornaments and clothes and as da- 
mages, on the allegation that the latter com- 
mitted a breach of an agreement to marry his 
daughter Nirmala with him. The applicant 
denied the alleged agreement and contended 
that his daughter who had attained the age of 
majority married outside Kutch of her own 
accord. 

(3) The trial court found for the opponent on 
all questions of agreement, its breach, orna- 
ments, out of pocket expenses and damages and 
decreed the suit. The decree on appeal was 
confirmed by the District Court. The appli- 
cant has preferred this application for revision 
of the decree of the District Court. 

(4) There being concurrent findings of the 
courts below on the questions of agreement to 
marry, its breach, giving of ornaments and in- 
curring of out of pocket expenses, it was not 
open to the applicant to challenge them in 
revision. It was urged that the lower Appel- 
late Court disregarded material evidence, in 
holding that ornaments were given to the ap- 
plicant and hence it was a material irregularity 
in the exercise of jurisdiction. It was further 
urged that according to law, applicant was not 
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liable to pay damages for alleged breach oi 
agreement to marry and there was no evidence 
to support the finding of out of pocket ex- 
penses. 

(5) For understanding the first contention, it 
is necessary to state few facts. According to 
the opponent betrothal took place in the month 
of ivlagh Samvat 1999. The opponent admits 
that a talk about betrothal took place but as 
ornaments were to be given and as opponent’s 
lather died, nothing further happened in the 
matter. The applicant’s daughter married in 
Jeth of Smt. 2006, outside Kutch. The Courts 
below had no hesitation in holding that be- 
trothal had taken place. There are broad 
grounds of probabilities which support the con- 
clusions arrived at by the Courts below, aoart 
from the question of actual appreciation of evi- 
dence of witnesses. 

These grounds are that if betrothal did rot 
take place, opponent and applicant’s daughter 
would have ^ been betrothed elsewhere during 
the peiiod of 7 years that followed the prehmi- 
nary talk. Moreover, the unusual thing 'was 
that, applicant’s daughter had to be married 
outside Kutch. The applicant in an unguarded 
moment blurted out that in his community, 
breaches of seven betrothals had taken 
place and his daughter’s case was the eighth 
instance He stated this fact to show that in 
none of the seven instances damages were 
awarded. The applicant’s learned advocate 
tiled to explain this inconvenient admission by 
the applicant as meaning failure of preliminary 
talk. If that was so, no question of damages 
arose Thus the fact found by the court be- 
low that betrothal had taken place could not 
have been challenged on the ground of ma- 

tfon^ irregularity 3n * be exercise of jurisdic- 

(6) Now the fact that betrothal had taken 
place shows that a breach of the agreement 
was committed after 7 years when applicant’s 
daughter married outside Kutch. It was ad- 
mitted by the applicant that in his community 

+ Yu 2 * CU mi? mary *° give ornaments after be- 
i T he applicant who alleged that be- 
iiotnal did not fake place as ornaments were 
not given would not have kept the betrothal 
ioi 7 years if ornaments were not given. On 

Pvf^np ad K gr °lL nd , of P robabi1 ity, appreciation of 

lof pfvin^ by p l0wer courts on the Question 
iof giving of the ornaments must be accepted. 

was contended that the District Court, in 
appi eciatmg evidence ignored some apparent 

cmdi^ a f en t a v! faCtS - These facts are that a c- 

coiaing to the opponent and one of his witness- 

were giv0n a f ew days after be- 
^onth of Magh Samvat 1999 
hile the goldsmith’s bill produced in the case 

wi SU S P ° r the evidence of the gold- 

sb °wed that all the ornaments mentioned 

AchoS S 8 }? 1 + were n °t ready till the month of 
Asha d of that year. The other three witnesses 

oi the opponent stated that ornaments except 

a silver p ie c e were given on the last day of 

died 1 ^°n nt ru 0 H Vai | h ^ h but as °PP°uent’s father 

in Sudi 2nd and as 11 was stated 

in the plaint that opponent’s father gave orna- 
ments, the District Court got over the evidence 
J;? 0Se three . W1 tuesses by saying that orna- 

fatw g lY en 2 days before opponent’s 
TYiltr^ *£ d - A was therefore urged that the 
restrict Court ignored the circumstances that 
ornaments were not ready till Ashad and the 
lather of the opponent who died on Chaitra, 
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Sudi 2na could not have given ornaments as 
alleged in the plaint. 

(7) It appears from the gold-smith’s bill that 
in st three plaint mentioned ornaments were 
piepaied on Falgun Sudi 6th, fourth ornament 
was prepared on ralgun Sudi 14. tilth one rjre- 
pared on Vaishakh Sudi 7th and the last silver 
ornament was prepared in Ashad. The oppo- 
nent stated that his father died on Chaitra Sudi 
j-nd oi oarryvat 1999. It however appears that he 
nad no precise idea about the data on winch 
his father cied. The applicant in his examination 
in chief corrected the opponent by stating that 
opponent’s father died at the end of Samvat 
iJJJ Ox in the beginning of Samvat 2000. If the 
Lower Appellate Court had directed its atten- 
tion to this part of the evidence of the oddo- 
nent, it would have been obliged to observe 
that ornaments were given on the last day of 
Falgun Samvat 1999, viz., 2 days before oppo- 
nent s father died. 

The conclusion arrived at by the lower Ap- 
pellate Court ran counter to the undisputed 
documentary evidence that only four pieces of 
tne plaint mentioned ornaments were ready bv 
that time. Tne fact is that the witnesses ex- 
amined m the case were deposing to an event 
which happened 7 years back and thev could 
not have precisely remembered the exact date 
on which ornaments were given in Samvat 1999 
or beginning of Samvat 2002. However this 
discrepancy was not sufficient for discarding 
their evidence particularly when it was sup- 
ported on broad ground of probabilities. I 
can accept the contention that both the lower 
courts did not direct themselves to furnishing 
reason, for accepting the evidence despite the 
apparent discrepancy. But I am not prenared 
to accept that their appreciation of evidence 
was erroneous. The betrothal having taken 
place, it is quite probable that ornaments must 
have been given or else the betrothal would 
not have continued for nearly 7 years. 

It is significant to note that the applicant’s 
daughter married elsewhere, not because orna- 
ments were not given as it was customary to do, 
but because she aid not like the opponent. I 
therefore hold that this finding of fact by the 
two lower courts cannot be disputed on the 
giound of material irregularity in the exercise 
of jurisdiction. I further hold'' that even it can 
be done, the appreciation of evidence on this 
question by both the lower courts was correct 
The first contention therefore fails. 

(8) The trial court awarded the opponent a 
sum ot Rs. 500/- as damages for breach of the 
agreement to marry. The defence of the appli- 
cant was that his daughter married on attaining 
majority and hence he was not responsible 
for breach. Apparently the applicant’s daughter 
could not have arranged for marriage outside 
Kutcn without the active aid and support of her 
father and the conclusion was evident that 
breach was induced by the applicant. The 
question is whether damages can be ' awarded 
for breach of the agreement to marry and what 
would be the quantum of damages. The 
earliest case in Bombay in which something 
more than nominal damages were awarded 
against the father of a minor girl is reported 

i n ‘Purushotamdas v. Purshotamdas’, 21 

Bom 23. In that case defence was that the 
girl was unwilling to marry for 3 years In 
— ‘Khimji v. Narsi’, 17 Bom L R 225 it was 
held that the father was not bound to perform 
the agreement if there was just cause or if a 
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preferable suitor was available. In — ‘Balu- 
bhai v. Nanalal’, 22 Bom L R 142, a good cause 
for retraction was held sufficient to disentitle 
plaintiff to recover damages. In that case, 
one significant fact was that the plaintiffs died 
during the pendency of suit. In — ‘Khimji v. 
Lalji’, AIR 1941 Bom 129 a minor girl was held 
entitled to sue for damages for breach of an 
agreement 1o marry. In a Lahore case Jai Lai 
•J. was inclined to view that such a suit would 
not lie except between persons who have been 
betrothed to each other: ‘Santu v. hit. Hardevi’, 
AIR 1924 Lah 544. In an earlier Lahore case 
reported in — ‘Buclhu Mai v. Mansha Ram’, 
AIR 1914 Lah 82, it was held that something 
should be awarded for breach of contract and 
possible joss of reputation. 

(9) It thus appears from the case law dis- 
cussed above that though a suit to recover da- 
mages for breach of a contract to marry may lie 
at the instance of a bride or a bridegroom or 
persons actually parties to the contract, the 
fact that there was a just cause or a prefer- 
able suitor will be a sufficient answer to a suit 
for damages by a bridegroom against the father 
; of the bride in which damages were claimed 
against the father alone and not against the 
bride. This is on the principle that a father 
is not bound to perform the agreement if there 
was a just cause or a preferable suitor was 
! a vail able. 

In — ‘Khimjee’s case’, LAIR 1941 Bom 129) 
Beaumont C. ,J. observed that under Hindu 


Law the contract was conditional on the other 
party being a suitable spouse at the time when 
the marriage was to be performed. The learn- 
ed Advocate for the applicant relied on the 
cases reported in — ‘Khimji v. Narsi\ 17 Bom 
L R 225 and — ‘Balubhai v. Nanalal’, 22 Bom 
L R 142. It was not the applicant’s defence 
rhat there was just cause for the breach or a 
preferable suitor was available. In — ‘Balu- 
bhai’s case’, 22 Bom L R 143, it was held that 
there was good cause for retraction. The appli- 
cant did not plead any good cause for retrac- 
tion. He is therefore liable to pay damages. 

(10) As regards quantum of damages, it is 
(dear that there was hardly any good evidence 
•about loss of reputation. Hence, what should 
have been decreed was something by way of 
solatium and possible loss of reputation. I 

, think a sum of Rs. 250/- awarded by way of 
'damages will meet the ends of justice. 

(11) As regards the question of out of pocket 
expenses, there is a general presumption that 
the sum awarded must have been spent having 
regard to the fact that betrothal remained in 
existence for 7 years. 

(12) The application substantially fails ex- 
cept that the damages awarded are reduced to 
Rs. 250. The decree of the courts below is 
confirmed except that the sum awarded for da- 
mages is reduced to Rs. 250. The rest of the 
application is dismissed. Applicant to pay 
opponent’s costs. 

C/D.H. Order accordingly. 
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Manilal Deepchand and another, Appellants 
v. Kasamali Bhachu and others, Respondents. 

Second Appeal No. 5 of 1952, D/_ 12-9-1952. 

(a) Civil P.C. (1908), S. 96 and O. 41, R 2 
- Competency of appeal. 


An objection that the appellant in the 
lower appellate Court was not competent 
to file an appeal can be raised for the first 
time in the second appeal. Also objection 
that no appeal lay to the lower appellate 
Court under S. 96, as there was no decree 
defined by law, can be raised for the first 
time in second appeal. AIR 1934 All 677, 

"R ol on ^ 

Anno: C.P.C., S. 96, N. 2; O. 41 R. 2 N. 1. 

(b) Practice — Practice opposed to the law 
applied cannot be allowed to prevail. 

(Para 5) 

(c) Civil P.C. (1908), S. 96 — Jurisdiction 
to entertain appeal. 

Estoppel or waiver cannot confer juris- 
diction on an appellate Court to entertain 
an appeal if there is no decree as defined 
by law against which an appeal under S. 

96, can be preferred. (Para 5) 

Anno: C.P.C., S. 96 N. 4. 

(d) Civil P.C. (1908), S. 2(2) — “Prelimi- 
nary decree”. 

A preliminary decree cannot be called 
a decree when it is to operate on a neces- 
sary party being brought on record. 

(Para 6) 

Anno: C.P.C., S. 2(2) N. 10. 

(e) Civil P.C. (1908), S. 2(2) and O. 34, R. 
7 — Preliminary decree in redemption suit. 

The definition of “decree” must be taken 
with the provisions of the Code regarding 
the stage at which a decree is to be pre- 
pared and the essentials of such a decree. 

In the case of redemption suit, there is 
specific provision in O. 34, R. 7 requiring 
the Court to pass a preliminary decree on 
definite lines. Where the formal expres- 
sion given to adjudication of a matter in 
controversy does not comply with the pro- 
vision of R. 7 it does not amount to a pre- 
liminary decree. Further, a second preli- 
minary decree in which the amount found 
due is incorporated and made payable 
with a date to be fixed is not contemplat- 
ed : AIR 1934 Pat 97(2); AIR 1943 Nag 204 
(FB); AIR 1925 All 707 and AIR 1924 
Oudh 140, Rel. on. AIR 1934 Oudh 307 and 
AIR 1943 Mad 767, Distinguished. 

(Para 7) 

Anno; C.P.C., S. 2(2) N. 10. 

K. N. Mankad, for Appellants; K. K. 
Chhaya and R. R. Thacker, for Respondents. 

REFERENCES: Courtwise /Chronological/ Paras 


(’25) AIR 1925 All 707; (47 All 803) 8 

(’34) AIR 1934 All 677: (151 Ind Cas 25) 4 

(’14) AIR 1914 Bom 149: (39 Bom 339 FB) 8 

(’21) AIR 1921 Bom 220: (45 Bom 627) 8 

(’43) AIR 1943 Mad 767: (211 Ind Cas 63) 7 

(’43) AIR 1943 Nag 204: (ILR (1943) 

Nag 241 FB) 8 

(’24) AIR 1924 Oudh 140: (77 Ind Cas 346) 8 
(’34) AIR 1934 Oudh 307: (9 Luck 701) 7 


(’34) AIR 1934 Pat 97 (2): (149 Ind Cas 311) 8 

JUDGMENT: This is a second appeal from 
the decree of the District Court, Kutch, in 
Regular Civil Appeal No. 110 of 1951, revers- 
ing the preliminary decree of the Court of the 
Subordinate Judge, Bhachau, in Regular Suit 
No. 61 of 1950 and dismissing the appellants’ 
suit. 

(2) The respondents denied appellants’ right 
to redeem and claimed 3000 Kories as ‘Khara- 
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iat’. The trial Court held that the appellants cc 
one Bai Santok were entitled to redeem. Instead 
of directing the appellants to join Bai Santok as 
a party to the suit & then adjudicating on the 
question of the amount due to the mortgagees 
for the principal amount, costs of the suit and 
for ‘kharkharajat’, the trial Court made the 
following order: 

‘‘Plaintiffs can redeem the suit shop on making 
Santokbai, widow of Kubadia Pomshi Umar- 
sey, as a person having interest on the 
mortgage security, a party to the suit and on 
payment of 801 Kories, being the principal 
amount of the mortgage and any sum found 
due to the defendants for ‘kharkharajat.” 

This order was incorporated in a decree drawn 

up. 

(3) The respondents appealed to the District 
Court, Kutch, from the decree stated above. 
The District Court reversed the decree of the 
trial Court and dismissed the appellants’ suit 
with costs throughout. Against the decree of 
the District Court, the appellants have pre- 
ferred the present appeal under S. 100, Civil 

(?) It was urged on behalf of the appellants 
that the decree made by the trial Court was 
not a prehminBry decree as provided in O. 34, 
K. 7, Civil P. C., and therefore, the respondents 

o er o e K n g -^ nt l tle ^ t0 P refer an appeal under 
, Givi \ p * Co against that decree to the 
lower appellate Court. In other words, the con- 
tention was that there being no decree, the 
lower appellate Court erred in entertaining the 
appeal and in reversing the decree. On behalf 
of the respondents, it was contended that no 
such contention was raised by the appellants 
in the lower appellate Court. The appellants 
had not raised this contention in the memo of 
their appeal. By an order dated 16-8-52, made 

mmpH ?’ 41 • R ’ + t 5’ CivR P - c *» were per- 

In th B raiS H hlS c ° ntention - It was pointed 

the that an objection that 

tne appellant in the lower appellate Court was 

fo°r thTfirfr t0 ^ le + K- n appeal could be raised 
loi the first time in this second appeal and th^ 

AIR io?d rt A?i <Govind chand v. Gajadhar 7 

J® 1 ?. 3 . 4 Au _ ? 77 was cited in support of that 

ff°f 10n v° , law - It: was furth er pointed out 
that an objection that no appeal lay to the 

lower appellate Court under S. 96, Civil P. C , 

hP tpfcpri W / S . d ? cree defined by law, could 
e raised for the first time in second appeal. 

i is true that the appellants supported the de- 

S ee , 0 ^ tde trial Court in the lower appellate 

?ont r enh fh,t a ^ ng l0St *} that Court ’ they now 

appeal was not competent. 

rakP^ ^thi the f3 f Ct ** hat - the appellants did not 
* 7u IS contention in the lower appellate 

?e^nn allowed to do so for the simple 

in th? l hat M here 4 L Was no Preliminary decree 
m the eye of law, the appeal was incompetent. 

11 was Pointed out that in this State 
there was an established practice to make such 
pielimmary decrees. Whatever mav be the legal 
sanctity accorded to such decrees in the past 

evident t ^ lat after Civil p. c., (Act- 5 of 
1908) was applied, a preliminary decree must 
comply with the provisions of the Code A 
practice opposed to the law applied cannot be 

to Prevail. It appears that no ob- 

as Vhe m } he l0wer a PP ella te Court 

DroviHpH hi fu 10 ?? J? f a Preliminary decree as 
provided by the Code were not appreciated. If 
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according to the Code, the decree passed i,v 
\ ne tnal . Court was in no sense a preliminary 
decree, it would be futile to argue that su^h 
was the practice in the past. At' the most," the 
appellants who did not urge the point before 
the lower appellate Court can be deprived of 
hen costs. But estoppel or waiver cannot' 
confer jurisdiction on the lower appellate Court! 
Z entertam an appeal if there was no decree! 
> a f ainst which an appeal un-' 

de * S -J\ CiVl1 p - c -. could be preferred. 

■ K. i1 .. Q ue stion is whether there was an 
adjudication conclusively determining the rights 
or the parties with regard to all oi am of the 
matters in controversy. It was held ' by the 
tnal Court that Santokbai was a necessary 
parly io^he suit as a person interested in the 

nnrf liy f W + u redei ^ ption - Santokbai being not a 
party io the suit, no adjudication made in her 

fion en , C nnl 7°^^ ^ T ° that «demp- 

faitv k not 6 , after “ akin g Santokbai a 
1S , not conclusive determination of the 

lights ot parties.. Coming to a preliminary de- 
cree 'for redemption, it is apparent that it can 
be_ made if a plaintiff succeeds and if Santok- 
bai was a necessary party to the suit, it can- 

uot be said that plaintiff had succeeded til i 
^“ bai was made a party. The preliminary 
deciee cannot be called a decree when it is *o 

record 6 ° n * necessary party being brought on 
eivon 1 ^^- contended that formal expression 

pnn'ivn 1 ao J indication of any of the matters in 
conti oversy between the parties would be a 
decree as defined by law and in this case the 

\ Catl ° n ) was m? 1 the a PPellants were en- 
utled to redeem. The Chief Court of Oudh ir 

Manm° d Sadiq v. Fakhr Jahan Begum’ 

of IR thp 9 n1p wnr » 30 * 7 ul Q]d a formal expression 
ot the plaintiffs right to contribution techni- 

ihZ a • pi ' e] iminary decree as only 
remamed was to find out the amount 
due. The Madras High Court, in — ‘Ven- 
kayamma v. Ramayya’, AIR 1943 Mad 767. 
held formal expression of adjudication on three 
out of six issues in a case a decree. These 
cases proceed on the interpretation of the ex- 
pression all or any of the matters in centre- 
versy”. Whether by defining the term ‘de- 
cree m the manner done, it was intended that 
an appeal be heard piece-meal though thp 
scheme of the Code is against it, is a°bigger 
question which does not require to be decided 
m tins case But the said definition must be 
taken witn the provisions of zhe Code regard- 
ing tne stage a L which a decree is to be pre- 
pared and the essentials of such a decree. In 
the case of redemption suit, there is specific 

f— 1 ? °- 34 ' R - 7 > Civil p . C.. requiring 

finiP r rt t0 £u ass a preliminary decree on de- 
finite lines. The stage is the stage when the 

amount due for principal and interest on the 
moi gage, the costs of the suit if awarded and 
costs and other expenses properly incurred bv 
the mortgagee on the mortgaged property is 
found due so that it could be declared as due 
or when a direction for taking accounts in res- 
pect of them could be made so that the amount 
so found due be made payable by the mortgagor 
in the preliminary decree. A second prelimi- 
nary decree in which the amount, found due is 
incorporated & made payable within a date to 
be fixed is not contemplated. Then the defined 
lines are that consequences of payment or non- 
payment be stated in the preliminary decree An 
order directing a suit to proceed further for taking 


r 


30 Kutch 


Ku.MVKii.Ti Sit a ii .7 1 v. Jivandas IIirji f Vakil J . C.) 


A. I.R 


account of the amount due may be regarded as 
a preliminary decree in cases falling under O. 
20. R. 16, but it cannot be called a preliminary 
decree in a redemption suit. 

(3) There are respectable authorities for the 
propositions of law stated in the preceding para; 
vide observations made by the Patna High 
Court in — ‘Dhtip Panday v. Narbadeshwar 
Prasad Narain Singh’, AIR 1934 Pat 97(2) fol- 
lowing — ‘Chanmalswami v. Gangadharappa*, 
AIR 1914 Bom 149 (FB) and — ‘Dattatray v. 
Radhabai’, AIR 1921 Bom 220 and by the Nag- 
pur High Court in — ‘Bahrain Ganpatram v. 
Manohar Damodhar’, AIR 1943 Nag 204 (FB). 
The Allahabad High Court in — ‘Naunihal 
Singh v. A. G. Skinner’. AIR 1925 All 707 ob- 
served that there could be no objection to the 
passing of an interlocutory order for taking 
accounts but it could not be embodied in the 
form of a decree as the law did not contemplate 
such procedure in a suit for redemption. Simi- 
lar observations were made by the Judicial 
Commissioner, Oudh, in* — ‘Mohkam Singh v. 
Thakur Chandra Pal Singh’, AIR 1924 Oudh 
140. 

(9) It must therefore be held that the so- 
called preliminary decree made by the trial 
Court was not a preliminary decree defined by 
law. The respondents were not entitled to pre- 
fer an appeal from that decree and the lower 
appellate Court was not entitled to entertain 
the appeal. Result is that the decree made by 
the lower appellate Court is set aside and the 
suit is remanded back to the trial Court for 
disposal in accordance with law in the light 
of the observations made in this judgment. 
There will be no order as to costs in this ap- 
peal except court-fees to the extent refunded. 
The costs in the lower appellate Court to be 
costs in the cause. 

B/V.S.B. Case remanded. 
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Kumverji Shamji, Defendant-Applicant v. 
Jivandas Hirji, Plaintifl-Opponenl. 

Civil Review Appln. No. 2 of 1951, D/- 
22-1 1-1951. 

(a) Civil P. C. (1908), O. 47, R. 1 — Error 
or mistake apparent on face of record. 

Where a judgment proceeds on an erro- 
neous assumption that a certain conten- 
tion raised by a defendant was found 
against him by the trial Court and as it 
was not raised by him before the High 
Court in revision, the High Court was 
entitled to decree the suit entirely on a 
finding on the other question of limita- 
tion in favour of the plaintiff, it is an 
error or mistake apparent on the face of 
record. (Para 5) 

Anno: C. P. C., O. 47 R. 1 N. 15. 

(b) Civil P. C. (1908), O. 47, R. 1 — Suffi- 
cient reason — Re-arguing same question in 
different perspective. 

Where a question raised in review was 
discussed at length in the light of the argu- 
ments submitted before the High Court 
in revision, the applicant cannot be allowed 
to re-argue the question in a different 
perspective. AIR 1928 Rang 34, Ref. to. 

(Para 7) 


Premji Bhawanji, for Applicant; Soorji 
Umarshi, for Opponent. 

REFERENCES: Courtwise/Chronological/ Paras 

(’22) AIR 1922 PC 112: (3 Lah 127) 7 

(’28) AIR 1928 Rang 34: (5 Rang 699) 7 

ORDER: This is an application under O. 47> 
R. 1, Civil P. C., lor review of a judgment 
dated 20-2-1951 of this Court in Civil Revision 
Application No. 184 of 1950 by which a decree 
dated 27-7-1950 of the District Court, Kiuch in 
regular appeal No. 8 of 1950 confirmi. g a 
decree of the Sub-Judge, Bhuj, in suit No. 16 
of 1949, was set aside and a decree for 

“the plaintiffs prayed for limited to the 
estate of the defendant’s father in defen- 
dant’s hand, which has not been duly dis- 
posed of. The defendant shall pay the plain- 
tiff’s costs throughout, including the costs 
of this revision” 
was passed. 

(2) Suit No. 16 of 1949 was brought by the 
opponent to recover from the applicant, to the 
extent of the estate of his father in his hands, 
a sum of ‘Kories’ 2635/- on the basis of a loan 
alleged to have been made by the father of 
the opponent to the father of the applicant. It 
was alleged that ‘vahivat’ continued till 1975 
and hence the suit was in time. The sum of 
‘Kories’ 2635/- claimed was partly for prin- 
cipal and partly for interest. The applicant 
resisted the suit on various grounds out of 
which two grounds, material for disposal of 
I he present application need be stated. The 
first ground was that the suit was barred by 
limitation and the second was that plaintiff 
was not entitled to interest as the debt was 
an old one. 

The trial Court found for the defen- 
dant on those grounds and dismissed the 
suit. The plaintiff appealed to the District 
Court. Kutch. The District Court decided the 
appeal on the question of limitation o n ly. It 
found that the suit was barred by limitation. 
It therefore affirmed the decree of the trial 
Court and dismissed the suit. Against the 
decree of the District Court, an application to 
revise the decree was preferred to this Court. 
This court allowed the application and made 
a decree stated in para 1 above. 

(3) The applicant defendant has now pre- 
ferred the present application for review 
" r der O. 47, R. 1, Civil P. C. Two conten- 
tions were urged before me. First was that 
this Court committed an error or mistake 
apparent on the face of record in decreeing 
P aintilT’s suit after deciding the question of 
limitation in her favour without deciding the 
question of interest in respect of which a 
finding was recorded by the trial Court in 
favour of the defendant. Second contention 
was that this Court did not properly appro- 
bate the custom which was considered in 
deciding the question of limitation and hence 
i hero was sufficient reason for reviewing the 
judgment. 

(4) As regards the first contention, it is 
apparent on the face of the record that 
besides limitation, defendant had contended 
that plaintiff was not entitled to get interest 
as it was an old debt. This contention was 
accepted by the trial Court a*'d the issue 
covering this contention was found in defen- 
dant’s favour. In appeal the District Court 
considered the contention of limitation only. 
It did not find it necessary to consider the 
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other contention about interest as it held that 
suit was barred by limitation. This Court 
tound that the suit was not barred by limita- 
tion. This Court had therefore to consider 
w nether plaintiff was not entitled to get in- 
terest as found by the trial Court. This Court 
in para 1 of its judgment observed that defen- 
dant had put forward other defence besides 
limitation and these defences were rejected 
by the lower court. This Court over-looked 
the fact that the contention that a plaintiff was 
not entitled to get interest was forn.d by the 
trial court in defendant’s favour. Having over- 
looked this fact, this court passed a decree as 
?rayed for in favour of .he opponent on find- 
ing the question of limitation in her favour. 

(5) Where a judgment proceeds on an er- 
roneous assumption that a certain contention 
raised by. a defendant was found against him 
by the trial court a d as it was not raised by 
him before the High Court in revision, the 
Hign Court was entitled to decree the suit 
entirely on a finding on the other question of 
limitation in favour qf the plaintiff, it is an 
error or mis.ake apparent on the face of re- 
corct. In this case two questions were to b Q 
considered. They are that the suit was barred 
by limitation and that plaintiff was not en- 
*° ^ et interest. The trial court found 

vju *, e ? e cor - te -jtions against the plaintiff. 
When this court found that the suit was rot 

thpr e niiin+- 1 fr mitatl0n5 . U had to consider whe- 
Pontiff was entitled to get interest. In- 
stead, this court error eously assumed that this 
question was decided against the defendant. It 
was a material fact. 

Naturally the applicant did not agitate this 
question in revision as the finding of the trial 
court was in his favour. The learned Advo- 
Z ie J° T the t opponent says that he had agitat- 

«. e q H estl0n - In a ”y case, the court assum- 
ed though erroneously that it was decided 
against the defendant and hence it was not 

?haf d t£f d m the ^gment. I therefore S hold 

erroneous assumption by the Court 
nlf 1 *, hls + contention was decided against tlie 

gaW reSUlt - Gd in ^ being Tot con- 
rLT red n revislon was an error appa- 

entiuT tnV aCe - 0f re ? 0r i d and the a PPlicar P t P is 
the claim nf ° f P 1 ? j ud g men t so far as 

me .claim of the interest is concerned. 
lenr^ AS A ^ egards * he second contention, the 

have snnnnrf°T f *+ for +1 the applicant could not 

s ^PP°r fed 2t on the ground that there was 
some mis ake or error apparent on the face of 

1 1 1 yY, * ^ ^ t IlClG was no 

vrm L’ mi a t u° n r. Kut ? h state tin Samvat 
" ' V f 7e thw date sui f s for recovery of a 

personal debt would be barred by the custo- 

°i £ u ! rh 35 y°ars after the ‘vahi- 
thif it Q 6 deb , t !n a l s . t 0 PPed. Plaintiff alleged 

x ? 7 . 2 within 9 years from 
the da+e of the original loan, defendant’s father 

gave him a ’himdi’ of Kories 500/- drawn on 

» father credited T the 

father’s account this sum and 
debited Narann with the sum on the latter 

hundh 5 311 endorsement of Presentation on the 

„, T ,^ 1S , cr ?H rt held that this transaction amoirt- 
f d ,° .vahiva* within the meaning of +hat term 

Tvfti /? f 47 nf a hook titled “Collection of 
Na ive Customs”. It was conceded that the 
c us oms mooned in this book w»re iudi- 

erred Tt W! ^ urCTed + hat thfe court 

ment , the wor d ‘vahivat’ as pav- 

nt by book adjustment entries. As stated 
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above it could not have been urged that there 
was error of law apparent on the face of re- 
cord._ What was urged was that there was 
sufficient reason to review the judgment op. 
tins ground as error was committed in pro- 
perly appreciating the custom as published in 
the book mentioned above. 

. (7) The expression “sufficient reason” used 
in H. 1, O. 47, Civil P. C. has been judicially 
interpreted by the then highest court in - 
Chhajju Ram v. Neki’, AIR 1922 PC 112 to 
mean a reason sufficient on the grounds ai 
least analogous to those specified immediately 
previously. Now it will appear from the judg- 
ment of this court that the question now raised 
was discussed at length in the light of ar°u- 
ments submitted before this court. There \va* 
no failure to consider any important evidence 
or fact Haying regard to the fact that Limi- 
tation Act is now made applicable, it cannot 
be urged that the point involved is of general 
importance. What was argued was that word 
vahivat means actual payment and not mere- 
Jy a navala’ tra isacdon effected. Now this 
contention should have been raised before tnP 
court when the application for revision was 
4 .i ei ? g -, argued * ^ ^ was raised it is apparent: 
aTunde W - aS not accepted. This court observed 

“This term is more comprehensive and mav 

include other instances such as an attemot- 

. payment which might not have resulted 

m actual payment.” 

■^,* s V 1US ?PP aren ^ this contention was con- 
sidered. This is therefore a case in which re- 
view is asked to enable the applicant to raise 
points which he could and which he had raised 
in the revision application. In other words 
ano .her opportunity is being sought to con- 
vince this court that the apolicant’s con- 
tendon is worth accepting. This' would mean 
that this court must sit in judgment over its 
judgment and not review it. It may be that 
this particular point was not placed before 
the court m the manner in which it is now- 
sought to be placed if an opportunity is given 
In —- U. Po Thein v. O. A. O. K. R. M Firm’* 
AIR 1923 Rang 34 it was held that the ‘ground 
that a point was not fully argued is not suffi- 
cient ground for review. It follows that the- 
oontention that the applicant now be allowed' 
to reargue the matter in a different persoectivei' 
cannot be allowed. Hence the application for! 
review to this extent will be dismissed. 

(8) Result is that the application is allowed 
to the extent the judgment of this court awards 
interest to the plaintiff as claimed in the suit. 
The application for review of the judgment 
for other part of the claim is dismissed. A 
note be made accordingly in the Register of 
Revision applications and the lower courts be 
informed of this order. The revision applica- 
te? 1 : + dxed f°r hearing so far as the question 
of interest allowed bj 7 the judgment is con- 
cerned. No order as to costs. 

C/V.R.B. Order accordingly. 


A.I.E. 1953 KUT n H 31 (Vol. 40, C. N. 18) 

VAKIL J. C. 

_ Pratspsangji Khanii, Applicant v. Gulab- 
sinhji and others. Opponents. 

Misc. Civil Appln. No. 2 of 1952, D/- 5-12- 
1952. . - 

M Limitation Act (1908), S. 12 — Compu- 
tation. 


K uteri 


i 

\ 


A. I. R. 


Pn.vrAi 


ANGJI V. GULABSIMH.II (V«1ul J. C.) 


In computing the lime for appeals from 
decree, it is legitimate (in a proper case) 
o exclude the period requisite for obtain- 
ng a cony of the decree even when no 
pplication for copy was made till after 
he expiration of time for appeal. AIR 
:037 Bom 162 (FB), Rel. on. (Para 4) 

Anno: Lim. Act, S. 12 N. 7. 

b) Limitation Act (1908), S. 5 — Applies 


TO application for leave to appeal as pauper — 
Civil P.C 0908), O. 44, R. 1). AIR 1928 All. 
199, Re!, on and AIR 1927 Nag 197, Dissented 
from. (Para 5) 

Anno: Lim. Act, S. 5 N. 29; Civil P.C., O. 44, 


R. 1, N. 13. 

(c) Limitation Act (1908), S. 



Sufficient 


•a use. 

Application for leave to appeal in ‘forma 
pauperis’ by a lady belonging to family of 
Tagirdar of Chitrod, not possibly knowing 
listinction between period of limitation 
lor appeal and that for leave to appeal in 
•forma pauperis’ — Delay of one day con- 
doned. (Para 6) 


Anno: Lim. Act, S. 5 N. 25. 

K. D. Shah, for Applicant; R. R. Thacker 
for No. 1), K. N. Mankad (l’or No. 2), U. K. 
dor (for Nos. 3 and 4) and G. U. Bhansali (for 
No. 5), for Opponents. 

REFERENCES: Courtwise/Chronological/ Paras 
A23) AIR 1928 All 499: (111 Ind Cas 655) 5 

< ‘37) AIR 1937 Bom 162: (ILR (1937) 

Bom 443 FB) 4 

•27) AIR 1927 Nag 197: (101 Ind Cas 320) 5 

ORDER: This is on application for leave to 
.ppeal in forma pauperis. The applicant tiled 
-application Ex. 6 for condoning delay of 16 days 
in filing the application for leave to appeal as 
a pauper. Notice of this application was given 
to the opponents for decision of the question 
under S. 5, Limitation Act by parties. The 
opponents except the sons of the applicant 
have opposed condonation. 

(2) The question to be determined is whe- 
ther there is sufficient cause. The applicant 
has filed an affidavit stating that she was ig- 
norant of the fact that the period of limitation 
prescribed for making an application to appeal 
as a pauper was thirty days though the period 
ior preferring an appeal to the Court of the 
■ udicial Commissioner was ninety days. There 
was no counter affidavit filed by the contesting 
opponents. 

(3) Now ignorance of law cannot by itself 
be regarded as sufficient cause. But the fact 
is that there is no delay of sixteen days as 
, Ileged by the applicant. The decree was made 
on 26-2-52 and the application was made on 
JO-4-52. Out of the total period of 43 days, 
the applicant is entitled to exclude 12 days 
.-pent for obtaining a copy of the decree. What 
happened was that the applicant applied for 
certified copies on 29-3-52, that is, on 31st day. 
computed from the date of the decree. As the 
period to make application for leave to appeal 
f s a pauper expired on 27th March, the appli- 
cation for copies was apparently made after 
i he expiry of the period of limitation. On the 
assumption that for this reason the applicant 
was not entitled 1o exclusion of time under 
S. 12(2). Limitation Act, it was stated that 
he! ay of 16 days has taken place. Even the 


period of 16 days was erroneously computed 
as the month of February had only 29 days. 
Now the period of limitation is to be computed 
as under: 

Total days. 

Date of the application 10-4-52 ) 8 . . February. 

Date of the decree 26-2-52 ) 31 . . March. 

) 9 . . April. 


Kxclusion of liwr — .S’. 1:1 (!) : 
Date of the application for copy 
Date on which copy was delivered 


Deduct period of 80 days for 
limitation 


) 


43 days. 


-29-3-52) - 

—12 days 

-10-4-52) 

(deduct) 

31 .days. 


— 30 clays. 



1 day’s delay. 

(4) In — ‘Murlidhar v. Motilal’, AIR 1937 
Bom 162 (FB), it was held that in computing 
the time for appeals from a decree, it is legi- 
timate (in a proper case) to exclude the period 
requisite for obtaining * copy of the decree 
even when no application .for copy was made 
till after the expiration of time for appeal. In 
arriving at this conclusion the Bench reversed 
the two previous decisions to the contrary of 
the same Court. With respect I follow the 
principle laid down in this ruling. It shows 
that there was a delay for one day only. 


(5) Next question for consideration was whe- 
ther S. 5. Limitation Act is applicable to an 
application for leave to appeal as a pauper. 
Leave 1o appeal as a pauper is an application 
for leave to appeal. This was the view ac- 
cepted in — ■ ‘Ram Charan v. Bansidhar’, AIR 
1928 All 499. The contrary view adopted in 
— ‘Sabuddin v. Pundlikk AIR 1927 Nag 197 
cannot be accepted as it is based on a decision 
of the Calcutta High Court decided before the 
amendment of the section by which ‘application 
for leave to appeal’ was introduced. It must 
therefore be held that S. 5 is applicable to 
application for leave to appeal as a pauper. 


(6) Now it cannot be denied that the Limita- 

tion Act was made applicable to this State 
in 1949 and as such there is no recent change 

in the law on the subject. But the fact is 

that the applicant is a lady belonging to the 
family of a .Tagirdar of Chitrod and she could 
not have known the distinction between period 
of limitation for appeal and period of limita- 
tion for leave to appeal when few appeals are 
filed in pauperism. As the delay is for one 
day, discretion can be better exercised in ex- 
cusing it. 

(7) Result is that the application is held to 

have been filed in time. The question involved 

is whether the applicant is entitled to a share 
on partition effected or whether she is only 
entitled to maintenance. Th^re is therefore 
an important question of law to be considered. 
I therefore see no reason to reject the applica- 
tion. It is admitted under O. 44, R. 2 and it 
is directed that an inquiry as to pauperism of 
the applicant be made by the trial Court (Dis- 
trict Court). The trial Court shall complete 
the inquiry within 3 months and certify its 
finding to this Court within that time. 

B/R.G.D. Order accordingly. 

% ^ 
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Devraj y. Karson (Vakil J . C.) 


A. I. R. 1953 KUTCH 33 (Vol. 40, C. N. 19) 

VAKIL J. C. 

Devraj Hira and others, Defend ant s-Appli- 
eants v. Karson Naran, Plaintiff-Opponent. 

Civ. Revn. Appln. No. 142 of 1951, D/- 22-2- 
1952. 

(a) Easements Act (1882), S. 12 — Parties 
claiming only occupancy rights in land and 
vadi can possess right of easement — Suit to 
restrain defendant from obstructing plaintiff’s 
light of way — Governmeoit is not necessa r v 
party (Civil P. c. (1908), O. 1 R. 10). 

a ti A (Para 5) 

Anno: Easements Act, S. 12 N 1; Civil PC 

O. 1 R. 10 N. 25. ’ J 

(b) Easements Act (1882), Ss. 13, 23 and 

20 — St ght of easement of way cla : med on 
basis of express gTant by parti:ion — No 
question of unieasoRabieness cf right arises — 
Fact t.iat plaintiff can make use cf another 
equally convenient way is no answer to the 
c! alin . (Para 5) 

S io n N 2 3SementS Act ’ S ‘ 13 N ' 2; S - 23 N. 1 

(c) _ Easements Act (1882), Ss. 29 and 22 — 
Acquisition of easement of right of w>y bv 

ffrant — Servient owner cannot com- 

?cLm e the dom ' :R ant tenement to 

acoept a different way. AIR 1943 Mad 7*1, 

ivci. on. (Para G) 

Anno: Easements Act, S. 22 N 1; S 20 N 1 

shali/for^Opponent 1 Applicants = S - U - BW 

AiR C m?9 ( ^ ourt 'Y i n s _ e /9Jj°S ological/ Paras 

)£.{ A IR 1922 Bom 407: (46 Bom 910) 6 

32 R om LR 1001: (127 Ind Cas 906) 7 

(43) AIR 1943 Mad 741: (1943-2 Mad LJ 519 ) 6 

ORDER: This is an application for revision 
of a decree passed by the Additional Subordi- 

“ a e Bh « 3 ’ ln Re S u ’ar Civil Suit No 

156 of 1949, confirmed by the District Court in 

Regplar .^ ppeal , No - 54 1951. t 

ODMnpnt f 0 ' Kt -° f 1949 was bought by the 

reshSSL t0 the° bt o ln r 3 perpetu ai injunction 
him in nfceiv. 6 ap Phcants from obstructing 

carts etc on f iT ?eir fields with bullock 

his Lid defined path way for going to 

to Ms field in C3r a yl f ng T ater over their fields 
claimed r a de£lned channel Plaintiff 

express grent made r L ght on the basis of an 

joint fami]y n prope ties W wa n s the 

1948 and alleged" obstructfon fyte defenTan? 

m the exercise of the said right aelendants 
deni ) od D fhe nd alle S £ ? P d by l , thP t ir writt ^ n statement 

tions in he plSff? U favo deCided 811 the conten - 
carry a wateTrnfJ ^ I Xcept his right to 
reefing that 6 r nd d ® ereed the suit di- 

the way be determ^f^ 0 " ab ° Ut t ! le wid th of 

and defendant ££ d e 5 ecution - Plaintiff 
District Court b Th 0 p ^f f ? r . red appeals to the 
both the anneal <? Dlst £ lct Court dismissed 
the trial Court. d confirmed the decree of 

j prerent 1 fpplkation’fnr there - f0 - re ’ Preferred the 

1953 L2j & 7 h3d mere ° CCupa - y 
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rights in the lands and hence the Court had no 
jurisdiction to entertain the suit; that no right 
of easement to have a path way through the 
centre of the apphcants’ vadi could be claim- 
ed and that the opponent had other path way 
which he must use. It is not necessary to con- 
sider all these grounds in detail as th-y are 
not seriously pressed at the hearing bv the 

? lea , der f°r the applicants. The' vadi 

fhi 1 T Vere ths J °int fa mily property of 

the parties. In a partition effected.; vadi was 

assigned to the share of defendants and the 

At d thIf S r SS1Sn f, d t0 . the share °f fbe plaintiff. 
At that time, the right of way claimed was 

expressly granted. It may be that the parties 

vafff °Tr y 0CCUpancy rlghts in the Held and the 
ad *; ® ven an occupier cf land can possess a 
i-oiit. of easement. Tne Court has, therefore 
jurisdiction to aecide the question raised and 

suit As e th IS ' n i°f a nec ? ssary part y to such a 
suit. As the right was claimed on the basis of 

an express grant, the question about unreason- 

abieness of the right claimed did not arire The 

iact i hat the plaintiff can make use of another 

equally convenient way is no answer to surti a 
suit based on express grant. 

( { p *^e learned pleader for the applicants 
contended that under S. 22, Indian Easements 
Act, applicants were entitled to demarcate a 
pas f age which was least onerous to them and 
that the opponent should enter their vadi from 
its north-east corner to go to his field. Illustra- 
tion A to S 22 of the Act provides that if A 
had a right of way over B’s field, A must 
enter the way at either end and not at any in- 

fw™t diat? . polnt - Similarly, wnere between 

t u° c l ermm “> a wa y. is not a demarcated one, 
the servient owner is entitled to demarcate it 

so , a | to , be least oner ous to him. But wh°rc 
a dehned way is claimed to have been acquiree 

by express grant, the servient owner cannol 
compel the owner of the dominant tenemenl 
to acce p t a different way. Reason is that the 

exacT'wav f 0 p 2 ? f , the Act can apply ’ where 
exact way to be taken over the premises ol 

the servi-nt owner has not been ascertained 

Y, lde Dhundaraj Balkrishna v. Ramchandra 

Gangadhar’, AIR 1922 Bom 407. In — ‘Venka 

Mad m 7 a 4 i Ay ^ ar r ? aa # as u wamy Ayyar’, AIR 1943 
Mad 741, u was held that in case of an ease- 

m ®?f b y grant, the servient owner was not 

entitled to substitute a new^path way for the 

old one and to ask the dominant owner to 

take a substituted path. Mr. Joshi in his work 

on Easements and Licenses (2nd Edition) has 

r h e “ a ed at . pa tto 179 that the servient owner 
has the option of confinement which lie could 
exercise at the earliest opportunity after com- 
pletion of prescriptive period. In case of an 
easement of a defined way acquired by grant 

confinement. qUestl0n of zeroising option of 

(7) If the applicants had any such option of 
confinement it should have been exercised at 
v? e , ea T lie st opportunity when the suit was 
"I ec ** su °h offer for the exercis 0 of option 
of confinement was made in the written state- 
ment of the applicants. If such an offer was 

trial Court would have considered 
whether it could be allowed without detriment 
to the dominant owner. It was urged that the 
option could be exercised at any time and the 
matter, if necessary, be remanded to the trial 
Court for consideration of this question, it 
is ^T ue that in — ‘Purshottam v. Kasturbhai* 

32 Bom L R 1001, a case under S. 23 of the Act’ 
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R adit a dai V. Patiiai Punja (V alii J. C.) 


£. I. B*. 


the High Court directed that it would be per- 
missible for the defendant as owner of servient 
tenement under S. 22 to demarcate a passage 
of eight feet in a manner so as to be least 
onerous to him. It docs aot appear from the 
reported facts of this case whether the way 
claimed was a defined one between two tei- 
minii. The facts of this case clearly show that 
the way claimed lies between the vndi land 
divided in two survey numbers on their bor- 
ders. It was an established path. It appears 
that the question of demarcating the path arose 
in the Bombay case as eight feet of width for 
the path was' allowed. Moreover, the altered 
way suggested is from the north-eastern side, 
access to which could be had by passing over 
other land. Hence, apart from the question of 
detriment to the exercise of the right, it may 
become an impracticable proposition. 

(3) Result is that the application fails and 
it is dismissed with costs. 

C/R.G.D. Application dismissed. 


A. I. R. 1953 KUTCH 34 (Vol. 40, C. N. 20) 

VAKIL J. C. 


Dharshi Tulsidas’s widow Radhabai, Plain- 
tiff-Applicant v. Pathai Punja being deceased 
heirs Lalji Vithaldas and others, Defendants- 
Opponents. 

Civil Revn. Appln. No. 114 of 1951, D/- 9- 


11-1951. 

Civil P.C. (1908), O. 21 R. 66(2) (c) — Im- 
movable property of judgment-debtor attach- 
ed in execution — Application by A under O. 
21 R. 58 of Code — Allegation that he had 
secured debt on property attached — Order 
that mortgage debt together with ‘Kharkliar- 
jat’ mentioned in mortgage deed be declared 
in sale proclamation — A’s legal representa- 
tives on his death applying for specifying 
‘Kharkharjat’ amount in sale proclamation — 
Specification ordered — Fact that decree- 
holder did not admit claim also ordered to be 
stated — Order held should be set aside and 
encumbrance as per previous order be men- 
tioned in sale-proclamation. 

(Para 4) 

Anno: C.P.C., O. 21 R. 66 N. 11. 


K. K. Chhaya, for Applicant; K. N. Mankad, 
for Opponent 4. 

ORDER: This is "an application for revision 
of an order dated 20-7-1951 made by the Sub- 
Judge, Lakhapat in an execution proceeding 
which was started in St. 2000 (1944 A.D.) but 
which was lately given No. 8 of 1951. 

(2) The facts are that the applicant obtain- 
ed a decree for payment of money against op- 
ponent 4 as legal representative of one Ramji 
Mulji and in execution of that decree attach- 
ed immovable property belonging to the de- 
ceased debtor for sale. One Pathai Poonja 
whose legal representatives are opponents 1 to 
3 made an application in that execution pro- 
ceeding under O. 21, R. 58, Civil P.C. alleging 
that he had a secured debt on the property 
attached to the extent of 4250/- Kories. 
Pathai Poonja produced two documents in that 
proceeding. One document was a registered 
mortgage deed for Kories 1000/- and another 
document was an unregistered document for 
3250/- Kories. A moiety of the consideration in 
the second deed as stated in it was paid in 
cash to the mortgagor and second moiety was 
due to the mortgagee for expenses incurred in 
repairing the property mortgaged. 


The Court passed an order presumably un- 
der O. 21, R. 62, Civil P.C. that the mortgage 
debt of 1000 /- Kories together with ‘Khat- 
kharjat’ mentioned in the mortgage deed be- 
declared in t lie sale proclamation. In other 
words Pathai Poonja’s claim to the extent o£ 
1000/- Kories as mortgage debt together with 
such sum of money to which he might be en- 
titled in accordance with the terms of the 
mortgage bond as spent for effecting repairs 
etc., on the property was allowed. The claim 
to 3250/- Kories due on the unregistered deed 
was not allowed. Pathai Poonja then filed a 
regular suit for establishment of his claim re- 
jected. He unsuccessfully pursued the litiga- 
tion to the highest Court in the State. 

Opponents 1, 2, 3 then made an application 
to the lower Court in the execution proceed- 
ing that in sale proclamation it be mentioned 
that they were entitled to get 1632/4 Kories 
as ‘Kharkharajat’. The application was made 
presumably under O. 21, R. 66, Civil P. C. 
The applicant did not admit this claim and 
pointed out this very sum was mentioned as 
part of the consideration of the unregistered, 
deed and Pathai Poonja’s claim to it was re- 
jected in the miscellaneous application as well 
as by all the three Courts in a regular suit 
filed. The Court made an order that in the 
sale proclamation the fact that opponents 1 
to 3 claimed that much amount due on the 
property be stated and it be also stated that 
the present applicant did not admit the claim- 
It is against this order that the present appli- 
cation for revision is preferred. 

(3) The learned Advocate for the applicant 
contended that as Pathai Poonja’s claim peti- 
tion was rejected and as the suit filed by 
him was finally decided against him, his legal 
representatives were not entitled to re- 
agitate the same matter over again and the 
lower Court erred in making the order under 
revision. It is true that Pathai Poonja’s claim 
petition on the basis of the unregistered mort- 
gage bond was rejected. The rejection was- 
obviously due to the fact that there was no 
mortgage in the eye of law as it was not 
evidenced by a registered instrument. 

What was urged by the learned Advocate 
for the opponents was that the debt existed 
and so far as ‘Kharkharajat* amount which, 
formed moiety of the consideration of the 
unregistered mortgage bond was concerned,, 
the mortgagee was entitled to recover it in 
accordance with law along with the mortgage 
property. The learned Advocate for the ap- 
plicant submitted that the lower Court in its 
first order had stated that mortgage debt of 
1000/- Kories together with ‘Kharkharajat’ as 
mentioned in it be shown in the sale procla- 
mation and the applicant was bound by that 
order. What he contended was that ‘Khar- 
kharajat’ amount as stated by opponents 1 to 
3 should not have been specified to be noticed 
in the sale proclamation. 

It is true that the lower Court had further 
ordered that it be stated in the sale proclama- 
tion that the applicant did not accept that 
amount. It was, therefore, contended by the* 
learned Advocate for the opponents that ap- 
plicant was not prejudiced. It is not neces- 
sary for me to say how the applicant is pre- 
judiced but there is no reason why in settling* 
the terms of the sale proclamation the Court* 
should go beyond the order first made by the 
Court in deciding Pathar Poonja’s claim peti- 
tion. It could not have been argued that the 
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Bharmal v. Devkaran (Vakil J. G.) 


said order is not now binding on opponents 1 
to 3. It is not necessary to unfold implications 
of that order for greater specifications. It was 
argued by the learned Advocate for the oppo- 
nents that it was necessary to enable the in- 
tending buyers to know the value of the pro- 
perty. As the amount is not settled it might 
cause prejudice to the applicant. Moreover 
terms of the sale proclamation have been al- 
ready settled before and a sale proclamation 
was issued. After a protracted unsuccessful 
litigation the opponents cannot say that now 
under O. 21, R. 66, Civil P.C. a specification 
as desired by them should be made. 

(4) Result is that application is allowed, 
Rule is made absolute and the order made by 
the lower Court is set aside. It is directed that 
an encumbrance as per order made by the 
Court in the claim petition of Pathai Poonja 
be mentioned in the sale proclamation. Oppo- 
nents to pay the applicant’s costs. 

C/V.R.B. Application allowed. 

A. I. R. 1953 KUTCH 35 (Vol. 40, C. N. 21) 

VAKIL J. C. 

D ^ ar . B1 ? armal ^ adhu J Plaintiff-Applicant 

Y- 5 J Bevkaran Raghavji and others, De- 

fendants-Opponents. 

12^2952 RSVn * Appln ‘ No * 70 of 1952, D/- 30- 

of C sS P C ' (1908) ’ ° 23 > R - l — Withdrawal 

Applicant-plaintiff applying for with- 
rawal of suit alleging that opponents 2 
l? b ^ ls co-plaintiffs were not necessary 
parties Co-plaintiffs not giving con- 
fto withdrawal of suit -Court 
should have dismissed application under 

w? snssss 

plication Sl? tin 5u2 n drawn between ap- 

KK S SdSS „r a °- 

for Opponent No.°2. pplicant; K - N - Mankad, 
REFERENCE 

(4 l 3) cfl I 205) 43 031 42?: (ILR (1943) 

viff ^f M fn T oker i made an bv P t f < “S'? for re - 
Judge, Anjar on an Tnnif/. F y th . e Subordinate 
of Suit No 19 onqw P S Cat,0 u n . &r withdrawal 
cant and opponents 2 fn°a ght by the a PPli- 
1 for redeSS”'? .“,£&■“”** 

ASJ 1 VSf min th ', S lalnl “>« th. 

the suit property h w ith P ffw* 3 n* mortgaged 

ponent 1 anH thYf ^ the grandfather of op- 
ed as co-plaintiffs as^h^annr to 4 were join- 
to mortgage with tL wf 3PP ^ can ^ ad agreed 
gaged lands \ Mer - °. n 5 of the sort- 

ing various 'contentions ofwS the suit rais " 
opponents 2 to 4 w P i h one was that 

to the suit. 4 not ne cessary parties 

drawal of thcP suft^ai win « a +v, p l ied for with- 
«. 4. hid dO-piainM^f"^^' 
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ties The application was opposed by oppo- 
nents 2 to 4 on the ground that they had inte- 
rest m the subject-matter of the suit and as 

nni C in^ eCessa lu parties and that applicant was 
coUudmg with opponent 1 to defeat thei? 

(4) The trial Court ordered that the aonli- 
cant be transposed as a co-defendant. The trial 
Court seems to have thought that the aonli- 

con enT^rhif^ 16 ? to t . withdraw wlthouTthe 

consent of his co-plaintiffs and that all ho 

fnrf , np d ° Was to withdraw from the suit. It 
ithei seems to have been thought that' aq 
applicant’s withdrawal from the suit mi^ht 

S e J r 2 Udke t0 his co-plalntiffs, due t 0 C 
* of necessary parties, it was ordered that 
the m cant be transposed as a co-deflndant 

(5; it is quite clear that the trial Court rlirl 

rtra u P p f e ^ late the distinction between with 
drawal of a suit provided in O 23 R m 1 

and withdrawal 'from- a suit provided in ^ 

ft K - If 2 When a plaintiff withdraws a suit' 
Jesuits in its dismissal. But when a plain 
tiff withdraws from a suit the quit ^ „ p ln I 
result in dismissal. Order 23 R i rri nr!! T 

that where a plaintiff withdraws SmTsuff 
s U VifrespeK“?£ ,r “ ‘"iUlStine . fS 

a .plain tffl ' ’Stows ” 

mission mentioned in O 23 R w?) thl pG >i 

IS precluded as stated above Permission, he 

dve dismissed this application in view nf 
operative provisions of O. 23 R 1(4) 

vtel tr of al t£° Urt v ." y rightJ y remarked that in 

drawal 7 f T 7t Ve been a ^wed with! 

co pT a inHL th |r SUlt Wlth °ut the consent of his 

1 -as .s?s 

coLS uTSJ’SA *“ h h ° ul 

XmmTK ,r T * of tK ch ci 

mmjmM 

contend T ed e thI?7 n ed thf s Ie s a u d ft r i° r - tbe f a PPlicant 

SnKa'Sn r ‘l”“‘ teVS 

«P““”fa ™»th 'to' aay fh'al hf, "cip LlMlg 
?h°M ° U V that °PP°^ 1 bad con endel 

that the suit was bad for misjoinder as opp 0 ! 


36 Kutch Dhabamshi v. Vala 

nents 2 to 4 were not necessary parties to the 
suit. It was open to opponent 1 to raise that 
contention and to join an issue on that con- 
tention with the plaintiffs. But the applicant 
himself cannot challenge the constitution of 
the suit by him and his co-plaintiffs. It follows 
that the order under revision would have been 
confirmed if the applicant had applied for 
withdrawal from the suit. It cannot be con- 
firmed as the applicant’s application was for 

withdrawal of his suit. . . ... 

(8) Result is that the application is partial- 
ly- allowed, the order made by the trial Court 
is set aside and the applicant’s application 
for withdrawal of the suit is dismissed. It is 
directed that the applicant be reinstated as a 
co-plairniff. Looking to the result, there will 
be no order as to the costs of the parties m 
this Court. 

C/H.G.P. Order accordingly. 
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VAKIL, J. C. 

Dharamshi Ambavi, Creditor-Applicant v. 
Vala Veera, Debtor-Opponent. 

Civil Revn. Appln. No. 77 of 1952, D/- 6-12- 
1952. 

(a) Debt Laws — Bombay Agricultural 
Debtors’ Relief Act (28 of 1947) (as applied 
io Kutch), Ss. 4, 4G — Application under — 
Dismissal for default — (Civil P. C. (1908), 
O. 9, R. 8). 

Apart from the fact that O. 9, R. 8, 
Civil P.C. will not in terms apply to the 
proceedings under the Act as S. 46 of the 
Act is not made applicable to the State 
of Kutch, it is apparent that an order 
dismissing an application for default is 
not contemplated by the provisions of the 
Act as its object is adjustment of debts. 

On consolidation being made, the Court 
can proceed ‘ex parte’ not only against a 
debtor or a creditor who has made the 
application, but also against a debtor or a 
creditor who is served with the statutory 
notice and remains absent. (Para 3) 

Anno: C.P.C., O. 9 (Gen.), N. 3. 

(b) Civil P.C. (1908), S. 115 — Interference 
by Court on its own motion — (Debt Laws 
— Bombay Agricultural Debtors’ Relief Act 
(28 of 1947), S. 4). 

Ordinarily, it is not the practice of the 
High Courts to exercise its powers in revi- 
sion except on an application by a party. 
But the powers must be exercised by the 
Court of its own motion where the lower 
Court has acted against the imperative 
provisions of law in making the order of 
dismissal for default of an application un- 
der S. 4 of the Bombay Act 28 of 1947, to 
prevent grave injustice being perpetrat- 
ed. ' (Para 5) 

Anno: C.P.C., S. 115 N. 3. 

D. C. Gor, for Applicant. 

JUDGMENT : This is an application for re* 
vision of an order dated 25-6-52 made by the 
Joint Subordinate Judge, Rapar, dismissing 
an application for restoration of debt adjust- 
ment application No. 12909, dismissed for de- 
fault on 23-1-52 and for obtaining such relief 
as the applicant may be entitled to according 
to law. 

(2) The facts are that the applicant filed an 
application under S. 4, Bombay Agricultural 
Debtors’ Relief Act, 1947, as applied to the 


, 7 eeba (Vakil J . G ,) A. I. R. 

State of Kutch (hereinafter referred to as 
‘the Act’) for adjustment of debt due from the 
opponent. The application was given serial 
No. 12909 by the lower Court. On completion 
of the procedure prescribed by S. 13 of the 
Act, the application was given consolidation 
case No. 757. On 11-1-52, the creditors were 
present but the debtor was absent. On the 
day statutory preliminary issues were raised 
and the case was adjourned to 23-1-52, pre- 
sumably for hearing the preliminary issues. 

On 23-i-52, the applicant and the debtor were 
absent. The other creditor was present. The 
lower Court dismissed application No. 12909 
for default. The applicant then applied to the 
lower Court for setting aside the order of dis- 
missal for default. That application was dis- 
missed on 25-6-52. The applicant has there- 
fore approached this Court for revision of the 
said order as stated in para, one above. 

(3) There is no provision in the Act for 
dismissing an application for default. The 
lower Court seems to have made the order dat- 
ed 23-1-52 under O. 9, R. 8, C.P.C. Apart from 
the fact that O. 9, R. 8, C.P.C. will not in terms 
apply to the proceedings under the Act as S. 

46 of the Act is not made applicable to the 
State of Kutch, it is apparent that an w order 
dismissing an application for default is not 
contemplated by the provisions of the Act. 
Section 36 of the Act provides that though a 
debtor or any of his creditors has not appear- 
ed on the date fixed for hearing of the appli- 
cation, the Court has to proceed ‘ex parte’ to 
hear the application. On consolidation made, 
the Court can proceed ‘ex parte’ not only 
against a debtor or a creditor who has made 
the application, but it can also proceed ‘ex’, 
parte’ against -a debtor or a creditor who is i 
served with the statutory notice and remains 
absent. The object of the Act being adjust-, 
ment of debts, dismissal for default, a proce- 
dure provided in the Code of Civil Procedure 
for suits and proceedings, is inapplicable to 
proceedings under the Act. The lower Court 
had therefore to proceed *ex parte* and to de- 
cide the statutory preliminary issues. The 
order made by the lower Court was without 
jurisdiction. 

(4) The applicant, however, made an appli- 
cation contemplated by the provisions of O. 
9, R. 9, C.P.C. and on dismissal of that appli- 
cation has approached this Court for revision 
of the said order. It is clear that if an appli- 
cation can be made under O. 9, R. 9, an appeal 
against dismissal of such an application is 
provided in O. 43 of the Code. Here no such 
application could have been made by the ap- 
plicant. It follows that the present application 
for revision of the order dismissing that appli- 
cation is not competent. 

(5) It was urged that the lower Court hav- 

ing made an order of dismissal without juris- 
diction, this Court be pleased to revise that 
order of its own motion. Ordinarily, it is not 
the practice of this Court to exercise its 
powers in revision except on an application by 
a party. But in the present case, the said 
powers must be exercised by this Court of its 
own motion as the lower Court has acted 
against the imperative provisions of law in 
making the order of dismissal for default. In- 
terference is necessary, though of its own mo- 
tion, to prevent grave injustice being perpe- 
trated. .. 

(6) Result is that though the application 
for revision of the order dated 25-6-52 is dis- 
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missed, the Court of its own motion sets aside 
the order dated 23-1-52 made by the lower 
Court dismissing the applicant’s application 
for default and directs the lower Court to re- 
admit it in application register and consolida- 
tion register and to decide it in accordance 
with law. 

B/D.R.R. Order accordingly. 
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VAKIL J. C. 

Somchand Vikamshi, Applicant v. Pana- 
chand Keshavji, Opponent. 

Civil Revn. Appln. No. 85 of 1951, D/- 6-12- 
1951. 

(a) Civil P.C. (1908), O. 20, R. 6 — Decree 
in account suit — Provision as to costs. 

It is true that O. 20, R. 6, C. P. C. pro- 
vides that a decree shall state the amount 
of costs incurred in the suit. But the gene- 
ral rule as to costs in a suit for accounts 
is that they are to be given at the time of 
final decree, though they could be award- 
ed in a preliminary decree. Hence, the 
mere fact that costs were not taxed in the 
preliminary decree would not show that 
the decree was not a preliminary decree. 
AIR 1934 Pat 146, AIR 1939 Lah 255 and 
AIR 1930 All 72, Ref. (Para 8) 

Anno: C.P.C., O. 20 R. 6 N. 6. 

(b) Civil P.C., (1908), 0. 20, R. 16 — Preli- 
minary decree in suit for account — Form of. 

There is no form ol a preliminary de- 
cree to take accounts provided in the Civil 
Procedure Code. An order in an account 
suit that an account should be taken for 
ascertaining the amount due from one 
party to the other by the appointment of 
a commissioner in the light of discussions 
made m the judgment on a certain issue 
is not # a mere finding but amounts to a 
preliminary decree. (Para 7^ 

Anno: C.P.C., O. 20 R. 16 N. 2. 

forOpponent^ 5 ** Applicant = J - G - Vaidya, 

Courtwise/Chronological/ Paras 

(30) AIR 1930 All 72: (121 Ind Cas 550) 8 

(3 9) AIR 1939 Lah 255: (182 Ind Cas 830) 8 

( nlnro P . at 146: (148 Ind Cas 572) 8 
UKDER: This is an application for revision 

? T\r eCI Qn °* Distric t Court in Civil Ap- 
Ef? 1 ^?* 30 oi 1951, confirming a decree of the 

i^n 0rdmate Jud S e > Mundra in Suit No. 11 of 

1950 . 

(2) Suit No. 11 of 1950 was brought by the 

a ^ lnst the applicant for an account 
the dealings between the parties being 
taken and for a decree for the amount due to 
^°PP° nen t the applicant. The appli- 

dld n °t deny existence of dealings bet- 
and the opponent. He contended that 
account was settled between them and some 
amount was due to him from the opponent 
e n dls P uted h is liability to pay interest. 

What the applicant meant as account 

count^ T as t u that he had sent statements of ac- 

that\hJ J he ? Pponent - This did not mean 
tnat the account was settled. If as a result of 

was° U dup lt Wa v f0Und that SOme amount 

get a d rfep t rpp th f G a ? p l lcant ’ he was entitled to 
nent liiit tvi° r that a ™ ount frona the oppo- 

hari tn Jilm 0nly question that the trial Court 

Utled to fntere S r S Whether opponent was on- 


(4) The applicant filed a statement of ac- 
count with his written statement. The items 
in this statement appear to have been sur- 
charged and falsified by the opponent. A Com- 
missioner was appointed to look into these 
items. After the report was submitted trial 
was held. The trial Court held that opponent 
was entitled to interest. The trial Court re- 
ferred to the disputed items in the judgment 
Eventually on 18-11-50 the trial Court passed 
a preliminary decree as under : 

,; A preliminary decree is passed for taking 
account in the light of discussion in the 
judgment on issue 2 and for finding out 
what is due to one party from the other on 
the foot of dealings between them by ap- 
pointment of a Commissioner.” 

(5) The applicant did not prefer any appeal 
against the preliminary decree passed. It will 
appear that by the preliminary decree the 
question about rate of interest to which oppo- 
nent was entitled and certain disputed items 
were decided. The applicant seems to have 
been led to believe that he need not file an 
appeal against the preliminary decree passed. 
After the Commissioner submitted his report, 
no objections were filed probably because 
there was nothing in the report of the Com- 
missioner for which objection could be filed.. 
The trial Court confirmed the report of the 
Commissioner and passed a decree for Rs. 
740/8/- against the applicant. 

, (6) The applicant preferred an appeal to 
the District Court. A preliminary decree hav- 
ing been drawn up, the contention that there 
was no preliminary decree or that applicant 
was not aware of it was not tenable. The ap- 
plicant had therefore nothing to urge before 
the District Court who dismissed the appeal. 

(7) It was urged in revision that in fact no 
preliminary decree was passed. It was con- 
tended that drawing of a preliminary decree 
did not mean that a preliminary decree was 
passed and that it was an order for an ap- 
pointment of a Commissioner for taking ac- 
counts in a specified manner. There is no form 
of a preliminary decree to take accounts pro- 
vided in the Civil Procedure Code. Order 20, 
R. 16, C.P.C. provides as under : 

“In a suit for an account of pecuniary tran- 
sactions between a principal and an agent, 
and in any other suit not hereinbefore pro- 
vided for, where it is necessary, in order to 
ascertain the amount of money due to or 
from any party, that an account should be 
taken, the Court shall before passing a final 
decree, pass a preliminary decree — directing 
such accounts to be taken as it thinks fit.” 

It was stated in the preliminary decree that 
an account should be taken for ascertaining 
the amount due to one party from the other. 
It was therefore compulsory that a prelimi- 
nary decree be passed. It was directed in the 
preliminary decree that account be taken in 
the light of observations - made in the discus- 
sion on issue 2 of the judgment. Thus it was 
not a mere finding but a preliminary decree 
passed. 

(8) The other contentions are apparently 
untenable. It was contended that applicant’s 
pleader did not know that a preliminary de- 
cree was passed. The applicant’s pleader has 
signed the prelimiriary decree drawn. In the 
order appended below the judgment it is stated 
that a preliminary decree be drawn up. It is 
strange that the applicant’s pleader who sign- 
ed the preliminary decree was not aware of the 
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preliminary decree passed. Another contention 
was that as there was no order as to costs 
and consequently no schedule of costs, there 
was no preliminary decree passed. It is true 
that O. 20, R. 6, C. P. C. provides that a dc- 
crtc shall state the amount of costs incurred 
in the suit. But the general rule as to costs 
in a suit for accounts is that they are to be 
given at the time of final decree, though they 
could be awarded, in a preliminary decree. In 

— ‘Mahomed Abdul Rahim v. Mt. Izzatunnissa 
Bai’, AIR 1930 All 72, it was held that there 
was nothing in principle which precluded a 
Court from assessing costs and passing a de- 
cree as to costs in favour of a successful party 

— in a suit for accounts in the course of a 
pieliminary decree. In — ‘liar Gobind Rai v. 
Duihin Sanichra Kuer’, AIR 1934 Pat 146, it 
was held that actual decree for costs should 
not ordinarily be made until the stage of final 
decree was reached. In — ‘Jai Bhagwan Dass 
v. Om ParkaslT, AIR 1939 Lah 255, the same 
principle was affirmed. There are therefore 
respectable authorities for the proposition that 
costs need not be taxed in an account suit at 
the stage of preliminary decree. Hence, the 
fact that costs were not taxed would not show 
that the decree was not a preliminary decree. 

(9) The other contention relates to the 
amount found due by the Commissioner. No 
objection to the amount due was taken before 
the trial Court. The applicant is therefore not 
entitled to raise these contentions in revision. 
Result is that the application fails and it is 
dismissed with costs. 

C/K S. Revision dismissed. 

A. I. R. 1953 KUTCH 38 (Vol. 40, C. N. ?A) 

' BAXI J. C. 

Bhawanji Velji Defendant-Applicant v. Chan- 
daji Merawanji Plaintiff-Opposite Party. 

Civil Revn. Appln. No. 25 of 1951 D/- 25-7- 
1951. 

Civil P. C., (1908), S. 115 — New pleas in 
revision — Maintainability. 

When in a suit for ejectment the tenant 
contests the suit only on the question of 
costs of improvements made by him with- 
out raising I he pleas of permanent ten- 
ancy, want of proper notice to quit or that 
the suit is premature, he cannot be allow- 
ed to raise those pleas for the first time 
in revision. 15 All 359, Disting. 

(Paras 3, 4 and 5) 
Anno. C. P. C., S. 115 N. 2 Pt. 8. 

3VI. M. Mehta for Applicant; Dayaram C. 
Gor for Opposite Party. 

REFERENCE /Para 

(’93) 15 All 359: (1893 All W. N. 113) 5 

ORDER: The opponent filed the suit in the 
Court of the Sub Judge Mandvi Taluka for pos- 
session of a field and for recovery of two 
years’ arrears of rent. His case was that the 
field in question was rented to the applicant’s 
father for 15 years by a rent-note dated Jeth 
Sud 4th., St. 1964, at a yearly rent of 125 Koris. 
After the expiry of the term the rent note was 
renewed for a further period of 10 years on 
the same terms. After his father’s death the 
applicant continued to till the land till the date 
of the suit in St. 2005. Though there has been 
no fresh renewal of the rent-note the applicant 
lias paid rent upto the year St. 2003. The oppo- 
nent contracted to sell this field to another and 
gave notice to the applicant to quit. He also 


demanded arrears of rent for the years St. 
2004 and 2005. 

(2) The applicant’s defence was that he was 
a tenant of the field for a very long time and 
could not be evicted. He further claimed Koris 
4,000/- as the cost of the improvements incurr- 
ed by him during all these years. He also 
claimed 75/- Koris for the cost of constructing 
a water-channel in the field. According to him, 
his improvements have enormously enhanced 
the fields’ value. During the trial the only 
issues framed were about the appli- 
cant’s right to recover the cost of im- 
provements and of the construction 
of the water channel. The learned trial Judge 
held against the applicant on all the issues and 
decreed the opponent’s claim. In appeal the 
learned Additional District Judge confirmed 
the trial Court’s decree. The applicant has 
now applied to this Court in revision. 

(3) It was urged that the applicant was a 
permanent tenant. There is nothing in the 
written statement to justify this plea. All 
that the applicant says in his written statement 
is that he has been tilling the field for many 
years. But the original rent notes are conclu- 
sive against the applicant’s contention. They 
vvere for periods of 15 and 10 years respec- 
tively and militate against the plea of per - 1 
manent tenancy. No issue was raised in the 
trial Court about the alleged permanent ten-! 
ancy and the applicant cannot be allowed to 1 
raise this plea in appeal or revision. 

(4) It was further urged that the lease, be- 
ing of agricultural land could only be termi- 
nated by six months’ notice. In the present 
case, the opponent gave only 4 days’ notice. 
The learned Advocate argued that the suit 
should have been dismissed on the ground of 
insufficiency of notice. This plea was not 
taken up in the written statement and no issue 
was sought on it. The applicant must, there- 
fore, be deemed to have waived notice. 

(5) It was then urged that the tenancy 
could only terminate on Vaisakh Sud 3rd. The 
suit was, however, filed on Fagan Sud 9th 
(0-3-1949) i.e. about more than a month and 
a half before the expiry of the lease. It should, 
therefore, have been dismissed as disclosing no 
cause of action. Reliance was placed on — 
‘Mansab Ali v. Nihal Chand’, 15 All 359. In 
that case, it was held that in the absence of 
proof or admission or default of pleading the 
plaintiff is not entitled to a decree in his suit 
unless he shows that when he instituted the 
suit he was entitled to a decree. The present 
case, however, is distinguishable because the 
applicant nowhere pleaded that the suit was 
premature. The opponent was induced to fight 
the suit on totally different issues. . If this ob- 
jection had been taken earlier the opponent 
could have rectified the mistake by with- 
drawing the suit or by bringing a fresh suit. 
The applicant chose to hold on to the land and 
waste time on side issues. He cannot now be 
permitted to raise this plea which he never took 
up and which on the date of this judgment no 
longer exists. 

(6) The learned Advocate for the applicant 
contended that his client should be awarded 
the costs of improvements and construction of 
the channel. Under the agreement he has to 
make improvements at his own cost and the 
channel should have been constructed after 
taking the opponent’s permission. He has not 
done that. His claim was, therefore, rightly 
rejected by both the Courts below. 
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(7) The revision fails and is ordered to be 
dismissed with costs. 

C/K.S. Revision dismissed. 


A. I. n. 1953 KUTCH 39 (Vol. 40, C. N. 25) 

VAKIL J. C. 

Dhanji Bhimjee, Appellant v. Mavji Leemba, 

Opponent. 

Civil Revn. Appln. No. 94 of 1952, D/- 3-2- 
1953. 

(a) Civil P. C. (1908), S. 2(2) — “Any 
question.” 

The expression ‘any question’ must be 
construed in the light of the first part of 
the definition of the term ‘decree’ and it 
jnust be held to mean a question relating 
to rights of the parties in controversy in 

(Para 6) 


Interlocutory 


the proceeding. 

Anno: C.P.C., S. 2(2) N. 14. 

<b) Civil P. C. (1908), S. 47 
carder in execution proceedings. 

Though an order may be interlocutory 
if it is one which in substance determines a 
'question relating to execution between the 
'decree-holder and the judgment-debtor, it 
will be appealable as a decree: Chitaley 
and. Rao’s C. P. C. Vol. I, p. 616 cited with 
•approval. 

An _ interlocutory order deciding the 
question whether or not an execution peti- 
tion is barred by limitation substantially 
'determines the right to execute the decree 
and is therefore, appealable as a decree: 
AIR 1914 Lah 415; AIR 1924 Pat 683 and 
AIR 1936 Mad 801, Ref. (Para 6) 

Anno: C.P.C., S. 47 N. 86. 

K J. Dholakia, for Applicant; U. B. Mankad, 
aor Opponent. 

CASES CITED: 

< A > <’ 43 > AI R 1943 Lah 140; 208 Ind Cas 89 

(.rJo) 

^I 14 ^ AIR 1914 Bah 415: 110 Pun Re 1913 
<£> </ 24 > AIR 1924 Pat 683: 85 Ind Cas 576 

ASVo 36 Mad 801 : 164 Ind Cas 670 
(E) (21) AIR 1921 PC 23: 48 Ind App 45 (PC) 

ORDER: This is an application for revision 
101 an order of summary dismissal of Civil Ap- 
pes^No. 27 of 1952 made by the District Judge, 

l h fl ich S ave r ise to Civil Ap- 
°* 1952 are that the opponent de- 

cree-holder-auction-sale-purchaser made an ap- 

phcation numbered as Execution Petition No. 6 
i? l * * * 5 * J° • Court the Subordinate Judge, 

0f g£ ssession of the property 
b™’ • Thje a PPRcant opposed the 

° n V ?! P10 S S ^ rounds one of which 
was that the application was barred by limita- 

, A fj e trial Court held that the application 

barred station. The applicant, 
tterefore, preferred Civil Appeal No. 27 of 1952 

which was summarily dismissed by the District 
kludge, Kutch. 

- (3) The appeal to the District Court was pre- 
^^ Presumably as the ^ ue stion of limitation 

wa » a ^ e / ti ° n relatin S ^ execution, 

discharge andsatisfaction of a decree under S. 

V'r: c - T £e learned District Judge did not 

dedlde the question though he styled the appeal 

an , He tield on the assump- 

uon that the matter fell under S. 47, C. P. C , 

that no appeal lay as there was a mere ’finding 

ls ® ue - In revision, it was 
tsUDHutted that the imvpr avmniiaf A 


wrong in holding that no appeal lay and thu 9 
it refused to exercise jurisdiction vested in it. 

(4) This revision application is to be decided 
on the assumption that the question about de- 
livery of possession relates to execution, dis- 
charge and satisfaction of the decree. The 
learned pleader for the opponent contended that 
the question about delivery of possession did 
not relate to execution, discharge and satisfac- 
tion of the decree and therefore, the appeal to 
the District Court was incompetent. As the 
District Court did not decide this question, it 
will not be proper for this Court to decide it 
in revision. It may be that this particular con- 
tention of the opponent may be accepted with 
the result that it may not be necessary to de- 
cide the question of limitation. But the District 
Court preferred not to decide that question and 
to decide the appeal on the assumption that the 
question related to execution, discharge and 
satisfaction of the decree. This Court can, 
therefore, consider the only question decided 
by the District Court. That question is whe- 
ther an appeal lay to the District Court from a 
decision of a preliminary point — whether the ap- 
plication for delivery of possession was not barr- 
ed by limitation. 

(5) It was contended on behalf of the oppo- 
nent that an application for revision was not 
competent as there was no case decided. It is 
quite obvious that the District Court proceed- 
ing on the assumption that the case fell under 
S. 47, C. P. C. should have treated the appeal 
as a regular one and not one from an order. As 
a Regular Appeal, a Second Appeal would lie 
under S. 100, C. P. C. But treating it as an ap- 
peal from an order, there was a case decided 
as the appellate Court dismissed the appeal as 
incompetent. This was not an interlocutory 
order made by the District Court. If it was 
found that the appellate Court was wrong in 
holding that the appeal was not competent, it 
certainly refused to exercise the jurisdiction 
vested in it. Thus, either a second appeal or 
a revision is competent. 

(6) Now the applicant had resisted the appli- 
cation of the opponent on various grounds one 
of which was that it was barred by limitation. 
The trial Court had decided only one of these 
grounds. Though S. 47, C. P. C. provided that 
all questions arising between the parties to the 
suit in which the decree was passed and relat- 
ing to execution, discharge and satisfaction of 
the decree, must be determined by the Court 
executing the decree, the question whether de- 
cision of any such question amounts to a decree 
must be determined with reference to the defi- 
nition of the term ‘decree’ as given in S. 2 of the 
Code. That definition requires conclusive deter- 
mination of the right of the parties with regard 
to all or any of the matters in controversy and 
further provides that it shall be deemed to in- 
clude determination of any question within S. 
47. The expression ‘any question’ must be con- 
strued in the light of the first part of the defi- 
nition of the term ‘decree’ and it must be held 
that ‘any question’ meant was a question relat- 
ing to rights of the parties in controversy in the 
proceeding. In this particular case, the contro- 
versy was whether the applicant’s right to get 
possession by execution was barred by limita- 
tion. It was conceded by the learned pleader 
for the opponent that if the question related to 
execution, discharge and satisfaction of the de- 
cree, the decision on the question of limitation 
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against him would have been a conclusive de- 
termination of his right in controversy. It was, 
however, contended that so far as the applicant 
was concerned, there was no such conclusive de- 
termination of the right in controversy as there 
were other contentions raised and there was no 
formal decision granting or refusing the relief 
sought by him. It is plain that so far as the 
trial Court was concerned, the question of limi- 
tation was conclusively determined by it. If 
there was no other contention raised, relief 
sought would have been granted. As other 
contentions were raised, the order deciding the 
question of limitation would become an interlo- 
cutory one. In this connection, it is important 
to cite with approval the remarks made by 
Messrs. Chitaley and Rao in their Commen- 
taries on the Code of Civil Procedure Volume I, 
5th Edition at page 616. These remarks are 
as under: 

“But though an order may be interlocutory if 
it is one which in substance determines a 
j question relating to execution between the de- 
cree-holder & the Judgment-debtor, as for ins- 
tance, when it has the effect of reviving an 
application for execution which was dismiss- 
ed for default of the decree-holder, especially 
when a fresh application would be barred by 
limitation it will be appealable as decree”. 

By deciding the question of limitation, the 
trial Court substantially determined the oppo- 
nent’s right to execute a decree. It was con- 
tended that the decision that the petition for 
delivery of possession was not barred by limita- 
tion was analogous to a decision that an exe- 
cuting Court had jurisdiction to hear an objec- 
tion application of the judgment-debtor and such 
a decision was not held a decree in — ‘Bharat 
National Bank v. Bhagwan Singh’, AIR 1943 
Lah. 140 (FB) (A). In — ‘Ramchand v. Sham 
Prashad’, AIR 1914 Lah. 415 (B), the Lahore 
High Court held that the decision of a ques- 
tion of limitation which might arise in execu-' 
tion proceedings was the decision of a question 
within the purview of S. 47, C. P. C. and was 
therefore a decree as defined by the Code. The 
Patna High Court in — ‘Shiva Narayan Lai v. 
Narayan Prasad’, AIR 1924 Pat 683 (C) held 
that the question whether or not the execution 
was time-barred was a question within S. 47 
C. P. C. arising between the parties and relat- 
ing to execution and therefore a decree as de- 
fined in S. 2. In ‘Rama Rao v. Sreerama- 
murthi’, A. I. R. 1936 Mad 801 (D), following 
the Patna case cited above, it was held that 
whenever a plea of limitation was raised in exe- 
cution petition and there was a finding there- 
on, if the plea was allowed, it must be an ap- 
pealable order, and similarly, if it was reject- 
ed, it was an appealable decree. It was fur- 
ther held that an order dismissing a plea of 
limitation as regards an execution petition 
in execution proceeding was an appealable de- 
cree under S. 47, C. P. C. It was therefore 
held that it was not right under the circums- 
tances to wait till some other order was made 
in execution petition. The Madras view was 
based on the decision of the Judicial Committee 
in — ‘Raja of Ramnad v. Velusami Tevar*, AIR 
1921 P. C. 23 (E), wherein it was held that when 
a plea of limitation was raised inter alia in de- 
fence to an execution application and the appli- 
cation was granted, the plea was barred by Res 
judicata. It is true that in this case there 
were other contentions. But having regard to 


the nature of these contentions, it is quite obvi- 
ous that the trial Court by deciding the ques- 
tion of limitation must be deemed to have vir- 
tually granted the application. 

(7) It must, therefore, be held that the deci- 
sion of the trial Court that the petition was not 
barred by limitation was a decree if the ques- 
tion related to execution, discharge and satisfac- 
tion of the decree and falling under S. 47, a 
question not decided by the appellate Court. As 
the appellate Court proceeded on the assumption 
that the question did fall under S. 47, this 
Court has not to decide the question, whether 
the appellate Court was right in holding that 
the appeal did not lie, on making similar assum- 
ption. Making that assumption, I hold that 
the appeal did lie to the District Court. Hence 
the following order is made: 

(8) The application is allowed, the rule issu- 
ed is made absolute, the order made by the 
lower appellate Court dismissing the appeal as 
incompetent is set aside and the appeal is re- 
manded back to the lower appellate Court for 
its being admitted in its original number in the 
register of Civil appeals and for its disposal in 
accordance with law. It will be open to the 
opponent to contend before the lower appellate 
Court that as the question about delivery of 
possession did not fall under S. 47, C. P. C. the 
appeal was not competent. There will be no 
order as to costs of the parties in this applica- 
tion. 

A/G.M.J. Order accordingly. 
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Kunvarji Shivji, Plaintiff-Applicant v. Kun- 
varbai Jetha Teja and another, Defendants- 
Nos. 1 and 2, Opposite Party. 

Civil Revn. Appln. No. 140 of 1950, D/- 
11-1-1951. 

Civil P. C. (1908), S. 115 — Finding of fact 
— Interference. 

The question whether execution of a 
document is proved or not is a question 
of fact, the decision on which, if based 
on analysis of the evidence by the lower 
Court, would be binding in revision. 

(Para 4) 

Anno: C. P. C., S. 115 N. 2. 

J. K. Dholakia, for Applicant; D. P. Josh* 
and U. Bhansari, for Opposite Party Nos. 1 
and 2 Respectively. 

ORDER: The applicant filed a suit in the 
Court of the Sub-Judge, Mandvi for specific 
performance of an agreement to sell certain 
land against Kunvarbai original defendant 1. 
Opponent 2 is the usufructuary mortgagee of the 
land from Kunvarbai and the agreement pro- 
vided that Kunvarbai should redeem the mort- 
gage and obtain possession of the property 
from him. Koris 25/- were paid to Kunvarbai 
at the time of the execution of the agreement 
and Koris 357/- were to be paid on her obtain- 
ing possession from the opponent 2, and deli- 
vering it to the applicant. The applicant filed 
the present suit against Kunvarbai and oppo- 
nent 2 on the above agreement. Kunvarbai 
died during the pendency of the suit and oppo- 
nent 1 was substituted in her place as her 
legal representative. She is Kunvarbai’a 
daughter. 

(2) The learned Sub Judge decreed the suit. 
The defendants preferred separate appeals 
against his decree. In appeal the learned Addi- 
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tional District Judge reversed the trial Court’s 
decree and dismissed the suit. The applicant 
has preferred this revision, against the Addi- 
tional District Judge’s decree. 

(3) The learned Judge in appeal held that 
the execution of the agreement by Kunvarbai 
was not proved. He also held that the appli- 
cant gave grossly inadequate price for the land 
to Kunvarbai who was an old woman of 70 
and who was mentally weak. Her consent to 
the agreement was, therefore, not free. He 
thought that there was no legal necessity for 
the alienation by Kunvarbai who held a 
widow’s estate, the opponent 1 being her re- 
versioner. This point however be kept open 
as the opponents had not raised the issue of 
lgal necessity. Finally he decided that the 
applicant’s suit was for specific performance 
of the contract against Kunvarbai and for re- 
demption of the mortgage against opponent 2. 
Such a suit was incompetent. The revision, 
however, must fail on the question of the proof 
of the execution of the agreement, and the rest 
of the points do not fall to be considered. 


(4) The learned Advocate for the applicanl 
argued that the learned Judge erred in hold 
ing that the execution of the agreement b;j 
Kunvarbai was not proved. He pointed ou 
that the opponent 1 herself had admitted exe 
cution and this admission has been overlookec 
by the learned Judge. Now the question whe- 
ther execution of a document is proved or noi 
is a question of fact the decision on which b\ 
the lower Court is binding on this Court ir 
revision. The learned Judge analysed the 
evidence of the applicant, the writer of the 
document and the attesting witnesses anc 
came to the conclusion that their evidence 
was mutually contradictory and could not be 
accepted. There is, however, the opponent l’< 
statement that the applicant got the documen : 
from Kunvarbai. But on the applicant’s owr 
showing the only persons who were preseni 
at the time of execution were himself, Kunvar- 

npnt th iv Wr i tS - * the at i estin g witnesses. Oppo- 
nent 1 s admission is, therefore, obviously bas 

ea on hearsay and would not justify upsetting 

the learned Judge’s finding based on 

analysis of the evidence of these persons. 

(5) As the document on which the suit 
based, is not proved, the applicant must fai 

'I unnecessary in view of this finding 1 
entei into other points decided against tl 
applicant. The application is therefore di 

COst + s * The opponents shall fc 
entitled to separate sets of costs 


C/K.S. 


Revision dismissei 
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Mulji Jethabhai Complainant-Apnlicam i 
Meghji Govindji, Accused-Opponent * 

10H951 inal ReVn * APPln * N °* 32 ° f 19513 D/ " : 

Criminal P. C. (1898), S. 439 — Rev 
sion against acquittal — Appreciation of evic 
ence by lower Court — Interference by Hig 
Court — Criminal P. C. (1898), S. 367 

The High Court will not ordinarily inter- 
fere. in revision with orders of acquittal 
based on appreciation of evidence on the 
ground that evidence was not properly 
appreciated. It is open in such a case to 


complainant to move the District Magis- 
trate in the matter and the District Magis- 
trate, if satisfied, that the order of acquit- 
tal was wrongly passed may move the 
State Government to lodge an appeal 
against the order. The fact that certain 
evidence is not specifically referred in the 
judgment of the Court does not mean that 
it was not in the mind of the Court when 
the finding impugned was recorded. The 
High Court will not, therefore, go into evid- 
ence for finding out whether the apprecia- 
tion of evidence was proper and to see whe- 
ther the particular evidence was so left 
out of consideration that if considered it 
would have turned the result of the case. 

(Para 2) 

Anno. Cr. P. C., S. 439 N. 12. 

S. U. Bhansali for Applicant; D. P. Joshi for 
Opponent. 

ORDER: The applicant lodged information 
before the Police that the opponent committed 
theft of standing crop on a field in his posses- 
sion. The opponent, on being charge-sheeted 
by the Police, the Magistrate F. C. Adasa, tried 
him and acquitted him. The defence of the 
opponent who admitted removal of the crop 
was that he was in possession of the land on 
which crop was grown. The applicant ap- 
proached the Sessions Court, Kutch for revi- 
sion of the order of acquittal but the applica- 
tion was dismissed. The applicant has, there- 
fore, approached this Court for revision of the 
order of acquittal. 

(2) Under S. 439, Criminal P. C., this Court 
will not ordinarily interfere in revision with 
orders of acquittal based on appreciation of 
evidence on the ground that evidence was not 
properly appreciated. It is open in such a case 
to a complainant to move the District Magis- 
trate in the matter and the District Magis- 
trate, if satisfied^ that the order of acquittal 
was wrongly passed may move the State Gov- 
ernment to lodge an appeal against the order. 
The fact that certain evidence is not speci- 
fically referred in the judgment of the Court 
does not mean that it was not in the mind of 
the Court \vhen_the finding impugned was re- 
corded. I cannot, therefore, go into evidence 
for finding out whether the appreciation of 
evidence was proper and for the matter to see 
whether particular evidence was so left out of 
consideration that if considered would have' 
turned the result of the case. 

(3) It was urged that opponent was out of 
Kutch at the time of agricultural season. That 
does not prevent him from getting lands 
cultivated by his family members or by hired 
labour. It was further urged that the learned 
Magistrate considered some evidence about 
damage caused but it was not legally admis- 
sible. If the learned Magistrate was not satis- 
fied with the main evidence led by the pro- 
secution about possession, exclusion of the evid- 
ence alleged to have been illegally admitted 
would not make any difference. 

(4) I, therefore, do not think that this is a: 
matter which calls for interference in revision. 

The application is dismissed. 

C/K.S. Revision dismissed.. 
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r.Iadhavji Sakarchand and others, Appellants 
v. Gopal Mansang and another, Respondents. 

Second Appeal No. 3 of 1952, D/- 8-1-1953. 

fa) Civil F. C. (1908), S. 96, 0 ? 41, Rr. 1, 2 
— New plea. 

Question of jurisdiction can be raised for 
the first time in appeal. AIR 1924 Lah 
328, Disling. (Para 3) 

Anno: C.P.C., O. 41, R. 1 N. 12; R. 2 N. 6. 


ed in the memo. Most of them are argumenta- 
tive. In short, the appellants challenge the finding 
of the appellate Court that they were partners. 
At the hearing, the appellants applied under 
O. 41, R. 2, C. P. C. for leave to urge a new ground 
that the District Court was not entitled 
to entertain the appeal and the decree made by 
it, being a nullity, must be set aside. The appli- 
cation was opposed on behalf of Respondent 1. 
The application was granted. It was stated in the 
order made that reasons would be given in the 
judgment. Accordingly, I proceed to give reasons 
granting the application. 


<b) Civil P. C. (1908), Ss. 2(2), 96 — Appeal 
.against liniling. AIK 1941 Nag 180, Dissented 
from. 

Adjudication that some of the defend- 
ants were not partners not followed by fur- 
ther adjudication that suit stood dismissed 
against them — No appeal lies against such 
adjudication - — Decree of appellate Court 
is nullitv Case law discussed. (Paras 4, 5) 
Anno: C.P.C., S. 2(2) N. 8; S. 9G N. 2. 

ivl. J.I. Mehta, for Appellants Nos. 1, 2 and 
3: L. L. Thacker, for Respondent No. 1. 

CASES CITED: 

<A) C 24) AIR’ 1924 Lah 328: 71 Ind Cas 826 

(3) (’36) AIR 1936 Pesli 155: 164 Ind Cas 181 

(C) (’33) AIR 1933 All 762: 147 Ind Cas 865 

(D; (’41) AIR 1941 Nag 180: 197 Ind Cas 275 

(E) ( *4 5 ) AIR 1945 All 268: ILR (1945) All 

793 (FD) 

(F) (’24) AIR 1924 Bom 33: 76 Ind Cas 1014 

(G) (’24) AIR 1924 Lah 352: 69 Ind Cas 558 

(H) (’49) AIR 1949 EP 400: 51 Pun LR 305 

JUDGMENT: This second appeal arises out of 
a suit brought by respondent 1 against respon- 
dents 2/1, 2/2 and against the appellants for tak- 
ing accounts of a dissolved partnership. The ap- 
pellants did not admit that they were 
partners in the plaint mentioned partnership. 
On the contentions of the parties, the trial 
Court raised issues one of which was 

whether the appellants were liable lor the 
suit claim. The trial Court hold that the appel- 
lants were not partners and found that issue in 
the negative. In view of the findings on that 
issue and other issues raised, the trial Court direct- 
ed a preliminary decree to be made, declaring 
that respondent 1 and Dhanjee, father of respon- 
dents 2/1, and 2/2, since deceased, were the only 
partners having each a moiety of share and giv- 
ing directions for taking accounts on the foot of 
settled accounts upto a certain period and on the 
foot of unsettled accounts thereafter. It was 
directed that a receiver to be appointed will take 
accounts and submit his report before 11-12-49. 
The suit was adjourned till 30-12-19 for making 
a final decree. The trial Court did not draw a 
preliminary decree. 

(2) Respondent 1 feeling aggrieved by the find- 
ings of the trial Court that appellants were not 
liable for his claim preferred appeal No. 28 of 1950 
against the judgment of the trial Court to the 
District Court, Kutch. The District Court held 
that appellants were partners. Accordingly the 
District Court passed a decree modifying the de- 
cretal order in the judgment of the trial Court 
by providing that all the defendants were part- 
ners. The appellants first preferred an applica- 
tion for revision of the decree of the District 
Court, As a second appeal under Kutch (Pro- 
vincc) Courts Order, 1948, was competent in view 
of the valuation of the suit, the application for 
revision was converted into second appeal. A num- 
ber of grounds in support of the appeal are stat- 


(3) Order 41, Rule 2, C. P. C. gives wide discre- 
tion to a Court of appeal to permit urging of a 
ground of objection not set out in the memo. It 
was argued on behalf of respondent 1 that the 
appellants, who were respondents to his appeal 
before the District Court, did not object in that 
Court that as no preliminary decree was drawn 
up, no appeal lay and hence they should not be 
allowed to raise that contention now. It is 
apparent that the appellants want to raise a pure 
question of law based on the facts on record. Res- 
pondent 1 was given notice of the new point 
sought to be raised and there was no question 
of surprise caused to him. If the respondent 1 
was not entitled to prefer an appeal against a 
judgment, with the result that the appellate Court, 
in entertaining the appeal and making a decree, 
acted without jurisdiction, the appellants cannot 
be estopped from raising this contention. It was 
argued that the contention raised was a technical 
one and it could not be allowed to be taken for 
the first time in appeal. Reliance was placed on 
— ‘Budha Mai v. Sliib Dayal', AIR 1924 Lah 328 
(A). In that case, the new point sought to be 
urged was that the suit was premature. It was 
held that the plea taken was technical and could 
be met by a technical plea that it should have 
been taken in the Court below so as to enable 
a plaintiff to take such action as he thought right. 
Under S. 96 of the Code, an appeal can be pre- 
ferred and can be entertained by a Court of ap- 
peal against a decree. If a Court of appeal can- 
not entertain an appeal from a judgment or find- 
ing, it is a question of jurisdiction of the Court 
of appeal to entertain that appeal. When such 
a question of jurisdiction is raised, obviously not 
falling within the purview of S. 21, C. P. C. or S. 
11 of the Suits Valuation Act, it cannot be said 
that it is a merely technical plea which could not 
be allowed to be raised for the first time in ap- 
peal. So to the general rule that a point not 
taken in the lower Court, cannot be allowed to 
be urged for the first time in appeal, there are 
exceptions, one of which is that a question of 
jurisdiction can be allowed to be so urged. It is 
true that if this objection was taken in the Court 
below, respondent 1 would have moved the trial 
Court for drawing up of a decree. This may 
affect the question of costs but it cannot estop 
the appellants from raising that contention in- 
volving the jurisdiction of the Court below to 
entertain an appeal against a judgment or find- 
ing. The appellants were therefore allowed to 
raise that contention. 

(4) The suit was valued in the trial Court at 
5225 Kories for the purposes of court-fees and 
jurisdiction. The appeal to the District Court was 
preferred on a fixed court-fees of Rs. 10 under 
Art. 17 Sch. 11 of the Court-Fees Act as it was 
not an appeal against a decree requiring payment 
of ad valorem court-fees on the subject-matter. 
The appeal was thus preferred against a Judg- 
ment, No doubt, the judgment contained a de- 
cretal order for asking a preliminary decree. The 
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question whether a Court of appeal had jurisdic- 
tion to entertain an appeal from a decretal order 
not followed by drawing of a preliminary decree 
will be considered presently. The appeal was 
preferred for setting aside the judgment that the 
appellants were not partners. In the decretal 
order of the judgment, the finding that appel- 
lants were not partners was not incorporated. The 
effect of the finding that the appellants were not 
partners was that the suit was liable to be dis- 
missed against them. In that case, the decree 
to be drawn up would have been final so far as 
the appellants were concerned and preliminary 
so far as Respondents 2/1, and 2/2 were concern- 
ed. It follows that the appeal was against a find- 
ing. It is apparent that the lower Court could 
not have entertained an appeal against a finding. 
It was pointed out that in the decretal portion 
of the judgment, it was stated that only Dhanjee 
and the plaintiff were partners implying that the 
appellants were not partners and that it was so 
stated in the decretal order of the judgment in 
view of the finding that the appellants were not 

liable. 

It was therefore contended that the appeal to 
the District Court was not merely against a find- 
ing. Assuming that by implication the decretal 
order of a judgment meant that the appellants 
were not partners, there was no order made dis- 
missing the suit against them and that, at the 
.most, it could be said that the appeal was 
against the decretal order of the judgment that 
the appellants were not liable as they were not 
partners. Because of this interpretation of the 
decretal order contained in the judgment the posi- 
tion is not at all improved. It is all the same an 
appeal against a finding. Unless there was a de- 
cretal order in the judgment that the suit was dis- 
missed against the appellants, followed by a decree 
drawn up accordingly the appeal preferred was 
•against the finding and the lower appellate Court 
was not entitled to entertain an appeal against 
the finding. Hence, apart from the question 
whether an adjudication should be regarded as 
a decree in the absence of its formal expression 
m a decree actually drawn up, it is clear that 
the adjudication that the appellants were not 
partners, not followed by a further adjudication 
that the suit stood dismissed against them, did 
not conclusively determine the right of the 
parties as regards that matter in controversy bet- 
ween them and therefore, it remained as a mere 
finding against which the lower appellate Court 
was not entitled to entertain an appeal. 

(5) It was contended by the learned pleader 
for Respondent 1 that in the decretal order of 
the judgment there was a formal expression of 
adjudication which conclusively determined ,the 
lights of the parties as regards the controversy 
between respondent 1 and Dhanjee and between 
respondent 1 and the appellants and that the 
absence of a formal decree would not make the 
adjudication any the less a decree, as in point 
of law, it operated as a decree. As stated in 
preceding para, so far as the appellants are con- 
cerned, the adjudication would have conclusively 

e ter mined the rights of the parties as regards 
™ e , patters i n controversy, if it was ordered 
tnat the suit stood dismissed against them. It 

ls ^ rU( ^ ^ a t this would be the necessary result 
of a finding that as the appellants were not 
partners, they were not liable. But unless it 
was adjudicated that the suit stood dismissed 
against the appellants, there was no conclusive 
determmtation of the rights as regards the 
matters in controversy between them. Assuming, 
nowever, that it was so, the question is whether 
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the absence of a formal decree would not make 
the adjudication any the less a decree. In other 
words, the question is whether an adjudication 
operating as a decree would be sufficient in law 
in the absence of a formal decree drawn up. 
Section 96 of the Code provides that save as 
when otherwise expressly provided in the body 
of the Code or by any other law for the time 
being in force, an appeal shall lie from a decree 
passed. A decree is a formal expression of ad- 
judication. It follows that where no decree is 
drawn, there is no formal expression of adjudi- 
cation and hence a Court of appeal is not en- 
titled to entertain an appeal from a mere finding 
or a decretal order contained in a judgment. 
It is true that on a judgment a decree has to 
follow. But a judgment is different from a de-' 
cree and a judgment cannot take the place of 
a decree, nor can it be substituted for a decree 
which must follow. It is thus clear that unless 
a decree is drawn up it will not operate as such. 

The learned pleader for the respondent 1 
relied on — -‘Feroz Shah v. Kalu Ram’, AIR 1936 
Pesh 155(B). In that case, the plaint was 
rejected. First an appeal was filed with a memo 
of costs prepared. It was held that the appeal 
need not be accompanied by a separate decree 
sheet. It was held that rejection of the plaint 
was itself as equivalent to a decree and hence 
necessity for a separate decree sheet was eli- 
minated. An order rejecting a plaint does not 
conclusively determine the rights of the parties 
with regard to all or any of the matters in 
controversy. It is, however, regarded as a decree 
by virtue of the definition of decree. That case 
is therefore not applicable to the facts of the 
present case. Reliance was also placed on — ‘B. 
Surendra Narain Singh v. Raja Lai Bahadur 
Singh’, AIR 1933 All 762(C). In that case, it was 
held that an order containing formal ex- 
pression of the decision should be taken to have 
a dual character of a judgment and an order 
and as the appellants had filed a copy of such 
an order with the memo of his appeal, there 
was sufficient compliance with the provisions of 
law. That was a case of an appeal against an 
order under O. 43, C. P. C. As regards an ap- 
peal under O. 41, it was observed that presen- 
tation of a memo of appeal from a decree which 
was accompanied by the judgment, but not by 
the decree, was no appeal in law. 

In — ‘Vilayatali Khan v. Khairunnissa’, AIR 
1941 Nag 180(D), it was observed that an order 
or a judgment could be treated as a decree 
within the meaning of S. 2 and an appeal 
could be filed. It is not possible to accept this 
view having regard to the provisions of S. 96, 
C. P. C. When an appeal preferred is against 
a decree, no appeal can be filed or entertained 
unless the memo of the appeal is accompanied 
by a copy of the decree. In Mt. Chauli v. Mt. 
Meghoo’, AIR 1945, All 268 (F.B.) (E), it was 
held that a decree was formal document which 
must be drawn up in accordance with some 
decision of a Court. In — ‘Vamanacharya v. 
Govind Madhavacharya’, AIR 1924 Bom 33(F), 
it was observed as under : 

“Sections 2 and 96 of the Code, upon which 
alone the right of appeal is based must be 
construed with reference to S. 33 which dis- 
tinguishes between a judgment and a decree, 
and O. 20 R. 6 which prescribes the contents 
of a decree. If no such formal decree has 
been drawn up, then, no decree has been 
‘passed’ from which an appeal can be brought 
under S. 96 or 97.” 
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With respects, I entirely agree with these obser- 
vations. 

(6) As the District Court was not entitled to 
entertain an appeal from a judgment, the de- 
cree made by it was a nullity. It was so held 
in — ‘ Slier Mahomad v. Mahomad Khan’, AIR 
1924 Lah 352(G), and I agree with that decision. 
It is true that in this case a decree was not 
prepared. In — ‘Banwari Lai v. Amritsagar’, AIR 
1949 E. P. 400 (H», it was held that under such 
circumstances an appeal was not maintainable. 
It must therefore be held that as a decree was 
not drawn up, the lower appellate Court had 
no jurisdiction to entertain the appeal which 
was not maintainable. In any case, a prelimi- 
nary decree that might have been prepared, as 
directed by the trial Court could not have con- 
tained an order that the suit was dismissed 
against the appellants and as there was no such 
decree against them, the appeal against them 
was not maintainable. 

(7) The decree made by the appellate Court 
must therefore be set aside and the case be 
sent back to the trial Court for making a 
proper order and drawing up of the decree. 
As regards costs, it is apparent that the pre- 
sent appeal is not heard on merits. But the 
appeal to the District Court was heard on merits 
and the respondent 1 hod succeeded. The ap- 
pellants did not raise this particular objection 
in that Court. Hence the proper order as to 
costs will be that the appellants shall pay costs 
of the respondent 1 in appeal to the lower Court 
independently of the result. Each party shall 
bear its own costs in this second appeal. The 
trial Court was the Court of the Civil Judge 
(S. D.) who designated itself as the Court of 
the Extra Assistant Judge. As that Court has 
ceased to exist and as the jurisdiction to hear 
this suit is with the Court of the Subordinate 
Judge, Rapar, the suit will be remanded back 
to that Court. Hence the following order is 
made : 

( 8 ) The appeal is allowed, the decree passed 
by the lower appellate Court is set aside and 
the suit is remanded back to the trial Court 
(the Court of the Subordinate Judge, Rapar) 
for making a decretal order dismissing the suit, 
with or without costs as it deems fit, against 
defendants 2. to 4 in view of the finding on 
issue No. 7 and drawing of a decree (final 
against defendants 2 to 4 and preliminary against 
defendant 1) in accordance with the judgment, 
after hearing the parties and their pleaders. It 
shall be open to the trial Court to vary, add 
to or delete directions in para 33 of the judg- 
ment so far as they appertain to the taking of 
the accounts. The appellants shall pay respon- 
dents’ costs of the first appeal and bear their 
own. There shall be no order as to the costs 
of the parties to this second appeal. 

E/D.H. Order accordingly. 
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The State v. Osman Juma and another, 
Accused-Respondents. 

Cri. App. No. 2 of 1951, D/- 20-6-1951. 

Influx from Pakistan (Control) Act (23 of 
1949), S. 5 — Prosecution under — Burden of 
proof — Evidence Act (1872), Ss. 101-103. 

The burden of proving that the accused 
has committed the offence always rests on 
the prosecution. Thus where certain per- 
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sons are tried under S. 5, Influx from 
Pakistan (Control) Act, 1949, for returning 
from Pakistan without a permit, the pro- 
secution must prima facie establish that 
the accused had gone to Pakistan. After 
the prosecution establishes it, if the accus- 
ed plead that they were at some other 
place, the burden of proving that fact 
would lie on them. But if prosecution has 
pioved nothing more than that the accus- 
ed were not in their village in 1949, it is 
not enough to shift the burden of proof 
on the accused and they are not bound to 
show where they were during their ab- 
sence from the village. (Para 5) 

C. P. Pandya, Public Prosecutor, for the 
State; Padmakant P. Vaidya, for Respondents. 

JUDGMENT: The respondents were ac- 
quitted by the First Class Magistrate of the 
charge under S. 5, Influx from West Pakistan 
Ordinance 23 of 1949*. The Government have 
preferred the present appeal against the order 
of acquittal. 

(2) The respondents originally belonged to 
Bhadra. The prosecution case is that they left 
their village for West Pakistan in 1943 and re- 
turned without a permit on 27-8-1950. The 
iearned Magistrate held that it was not proved 
that the respondents had ever gone to Pakistan 
and acquitted them. 

(3) (After slating the evidence produced by 
the prosecution the judgment proceeds as un- 
der : 

(4) The above evidence proves that when 
the list Ex. S A was prepared in 1949 the 
respondents were not in Bhadra. The value 
of this list is very much discounted on account 
of the fact that it was prepared on information 
received from the merchants of the village. One 
of them was Jadavji and Jadavji admits being 
the respondents’ debtor who is interested in 
their externment from India. There is not the 
slightest evidence to show that the respondents 
had gone to Pakistan or that they returned 
from there. 

(5) It was, however, argued on behalf of the 
Government that the whereabouts of the res- 
pondents were within their special knowledge 
and they must, therefore, prove where they 
were during this period. To this the learned 
Advocate for the respondents replied that until 
the prosecution produced some evidence that 
his clients had gone to Pakistan, they were un- 
der no obligation to disclose their whereabouts. 
I agree with this view. The burden of proving 
that the accused has committed the offence al- 
ways rests on the prosecution. It must prima 
facie establish that the respondents had gone 
to Pakistan. After the prosecution established 
it, if they pleaded that they were at some other 
place, the burden of proving that fact would 
lie on them. The prosecution has proved 
nothing more than that the respondents were 
not in Bhadra in 1949. That is not enough to 
shift the burden of proof on the respondents 
and they are 'hot bound to show where they 
were during their absence from the village. 

(6) The learned Public Prosecutor suggested 
that additional evidence may be taken under 
S. 428(1), Cr. P. C. and the prosecution should 
be given an opportunity of proving by docu- 
mentary evidence that the respondents’ pro- 

*This should be Influx from Pakistan (Con- 
trol) Act (23 of 1949) — Ed. 
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perty had been treated as Evacuee property. 
This evidence the prosecution had already in 
its possession and did not produce it. Besides 
the prosecution evidence does not definitely es- 
tablish that the respondents’ property was 
listed as Evacuee property. The only person 
who deposes to it is Mulvaji the Police Patel. 
Jadavji Ex. 6 was not present when it was 
listed. Against this evidence P. W. Mangaldas 
Ex. 7 states that respondent l’s wife is actual- 
ly in the possession of his house. He is a re- 
sident of Bhadra and does not know whether 
the property was listed by the Government. In 
view of this conflicting' prosecution evidence 
about the fact of the property having been 
listed as evacuee property, I am not inclined 
to allow the prosecution a chance to produce 
further evidence. I may observe that the pro- 
secution of an important case of this nature 
has been left to either unskilled or negligent 
persons. The result is that it has been unable 
to produce an iota of evidence that the respon- 
dents had committed the offence. It is not 
fair that in the absence of any evidence against 
them they should be subjected to further 
harassment by giving the prosecution a chance 
to produce materials which so far as the res- 
pondents are concerned may or may not be of 
any value to the prosecution. 

(7) The appeal is, therefore, ordered to be 
dismissed. 

C/D.R.R. Appeal dismissed. 
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VAKIL J. C. 

Lalbai Naran, Applicant v. Shivji Ramji, 
Opponent. 

Misc. Civil Appln. No. 4 of 1952, D/- 29-1-53. 

(a) Civil P. C. (1908), S. 24 — Grounds of 
transfer. 

Convenience of parties should be regard- 
ed as a sufficient ground for taking action 
under S. 24 particularly when parties are 
required to approach specific different 
forums such as a Court of a subordinate 
Judge and a Court of a District Judge, to 
urge their causes of action. (Para 5) 
Anno: C.P.C., S. 24 N. 13. 


stage”. ° iVil P - C ' (1908) ’ S - 24 


“At am 


Though, an action under S. 24 can be 
taken at any stage, delay from which want 
of bona tides can be inferred, has to be 
taken into consideration in deciding whe- 
ther an application for transfer should be 
granted or not. /p ar o 

Anno: C.P.C., S. 24 N. 6. ^ ; 


. <c) Civil P. C. (1908), S. 24 
transfer. 


Grounds < 


.No doubt, possibility of conflicting deci- 
sions by two different Courts on same 
question is a good ground of transfer but 
when, only one ground out of several urged 
in two different proceedings is common 
possibility of conflicting decisions by two 
different Courts is considerably minimised 
as the judgment in each Court may as well 
turn on decision of other grounds which are 
not .common. fPara 

Anno: C.P.C., S. 24 N. 13. ■ ^ 5) 

Oppbnenf ° tWalj f ° r AppUcant; D - p - Joshi > f 


ORDER: This is an application under S. 24, 
C. P. C., for withdrawal of Civil Appeal No. 74 
of 1952 pending in the District Court, Kutch 
and for its disposal along with Civil First 
Appeal No. 12 of 1952 pending before this 
Court. 

(2) The facts giving rise to this application 
are that the opponent sued the applicant in 
the Court of the Subordinate Judge, Mandvi 
for restitution of conjugal rights. The applic- 
ant sued the opponent in the District Court, 
Kutch for obtaining divorce. The applicant’s 
suit was dismissed. The opponent’s suit was 
decreed. The applicant, therefore, preferred 
Civil Appeal No. 74 of 1952 to the District 
Court against the decree for restitution of 
conjugal rights and Civil First Appeal No. 12 
of 1952 against the decree dismissing her suit 
to obtain divorce. By this application, she 
prays that her Appeal No. 74 of 1952 preferred 
to the District Court be withdrawn and dis- 
posed of by this Court along with her Aopeal 
No. 12 of 1952. 

(3) The only ground urged in support of the 
application was that a common question whe- 
ther the applicant was deserted by her husband 
would arise for consideration in both the ap- 
peals and withdrawal would tend to conveni- 
ence of parties as it would avoid any possibi- 
lity of. conflicting decisions by two different 
Courts on the same question. 

(4) The opponent, resisting the application, 
contended that in the suit for restitution of 
conjugal rights, the applicant had not raised 
the question of desertion and that this request 
for transfer was a belated one. 

(5) It .is a principle of law which admits of 
no doubt that convenience of parties should 
be regarded as a sufficient ground for taking 
action under this section particularly when 
parties are required to approach specific differ- 
ent forums such as a Court of a Subordinate 
judge and a Court of a District Judge, to urge 
their causes of action. The opponent had to 
sue in. the Court of the Subordinate Judge, 
Mandvi for restitution of conjugal rights while 
the applicant had to sue in the Court of the 
District Judge, Kutch for obtaining divorce. It 
cannot, however, be accepted that in a suit by 
a husband for restitution of conjugal rights and 
in a suit by a wife for obtaining divorce, com- 
mon questions of facts or mixed questions of 
facts and law do necessarily arise. It had to 
be conceded by the learned Pleader for the ap- 
plicant that the common question of desertion 
was sought to be urged for the first time in 
appeal before the District Court. Moreover, 
besides the ground of desertion, there were 
other grounds urged for obtaining divorce, 
when,, only one ground out of several urged in 
two different, proceedings is common, possibi- 
lity of conflicting decisions by two different 
Courts, is considerably minimised as the judg- 
ment in each Court may as well turn on deci- 
sion of other grounds which are not common. 

Lastly, though, an action under this section 
can be taken at any stage, delay from which 
want of bona tides can be inferred, has to be 
taken into consideration in deciding whether 
an application for transfer should be granted 
or not. The applicant sued to obtain divorce 
after the opponent sued her for restitution of 
conjugal, rights. She should have made an 
application under this section to the District 
Court for withdrawal of the opponent’s suit at 
that stage. She, however, tried to obtain a stay 
of the suit filed by her husband. It was only 
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after bob the suits were decided against her 
an - 1 s ! . referred appeals as stated above that 
she has now aoplied for transfer to avoid con- 
flicting decisions which so far have not taken 
place. The request made is a belated one 
apparently disclosing want of bona tides. 

(6) Result is that the application fails and 
it is dismissed with costs. 

B/K.S. Application dismissed. 
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VAKIL, J. C. 

Hasanali Fazal, and another Appellants v. 
Finn Vora Karim ji Adamji, and others. Res- 
pondents. 

First Appeal No. 18 of 1951, D/- 14-4-1953. 

(a) Court-Fees Act (1870), S. 7(1) Sell. I, 
Art. 1, Sell. II Art. 17 — Court-fee on future 
interest. 

Where in a suit, grant of future interest 
is discretionary with the Court, it is not 
a subject matter in dispute, the amount 
or value of which is ascertainable. But 
the subject-matter in a suit and the sub- 
ject-matter in an appeal are different 
though in many cases they may be identi- 
cal. On the trial court exercising discre- 
tion one way or other, its grant or refusal 
becomes a subject-matter in dispute in ap- 
peal and the memo of appeal directed 
against its grant or refusal as the case may 
be must bear court-fees either under Arti- 
cle I, Schedule I or under Article 17, Sche- 
dule II as it is or it is not possible to esti- 
mate at a money value the subject-matter 
in dispute. (Para 3) 

Anno: Court-Fees Act, S. 7 (i), N. 11; 

Sch. I, Art. I, N. 15; Schedule II, Art. 17(1), 
N. 6. 

(b) Court-Fees Act (1870), S. 7(1), Sch. I, 
Art. 1 — Court-fee on future interest. 

When a suit is dismissed without neces- 
sity of determining the question about fu- 
ture interest and the plaintiff appeals or 
when a suit is decreed and the defendant 
preferring an appeal does not specifically 
challenge the grant of future interest, the 
relief in respect of which must go with the 
dismissal of the suit by the Court of ap- 
peal, future interest is not the subject-mat- 
ter in dispute and the question whether 
it is estimable in money value does not 
arise. But where the question of future 
interest is decided, in appeal, it becomes 
a subject-matter in dispute and interest 
pendente lite is ascertainable. AIR 1947 
Lah 40 (FB), explained; AIR 1934 All 805, 
AIR 1914 All 510 (FB); AIR 1931 All 351, 

17 Bom 41, Foil; Case law referred. 

(Para 4). 

Anno: Court Fees Act S. 7 (1), N. 11, 

Sch. I, Art. 1, N. 15. 

(c) Civil P. C. (1908), S. 149 — Discretion of 
Court. 

Non-payment of proper court fees can- 
not be called a deliberate act on the part 
of the appellants or their legal advisers 
when it could not be said that the position 
in law was as clear as in case of a suit 
for a definite sum of money or a suit for 
specific performance. Having regard to 
the facts that the question raised was not 


so simple and that no objection was raised 
as to insufficiency of Court-fees by the 
Office, the discretion under S. 149, Civil 
P. C., must be exercised in favour of the 
appellants. (Para 6) 

Anno: Civil P. C„ S. 149, N. 5. 

P. R. Thacker, for Appellants. K. N. Mankad- 
for Respondents, (Nos. 1 and 2.). 

CASES CITED: 

(A) (’47) AIR 1947 Lah 40: ILR (1946) Lah 
805 (FB) 

(B) (’27 )_ AIR 1927 Pat 230: 108 Ind Cas 592 

(C) (’34) AIR 1934 All 805: 57 All 71 

(D) (’14) AIR 1914 All 520: 36 All 40 (FB) 

(E) (’31) AIR 1931 All 351: 52 All 1029 

(F) (’93) 17 Bom 41 

(G) (’22) AIR 1922 Pat 386: 6 Pat LJ 676 

(H) ('23) AIR 1923 Pat 28: 77 Ind Cas 1054 

(I) ( 45) AIR 1945 Pat 145: 23 Pat 905 

JUDGMENT: The appellants sued the res- 
pondents to recover a sum of money as 
damages with future interest. The trial Court 
decreed the suit with future interest from the 
date of the decree. The present appeal is direct- 
ed against the decree of the trial Court in so 
far as it did not allow interest pendente 
lite. The memo of appeal bore a court- 
fee stamp of Rs. 4. No. objection as to 
adequacy of court-fees paid on the memo of 
appeal was raised by the office and the appeal 
was admitted in due course. 

(2) A preliminary objection was raised by 
the learned pleader for the respondents that 
the memo of appeal was not sufficiently stamp- 
ed and therefore the appeal be dismissed. On 
behalf of the appellants, it was submitted that 
the appeal having been directed against future 
interest only, no court fee was payable on the 
memo and that a court fee of Rs. 4/- was paid 
as was payable on an application made, 

(3) Court fees on suits and appeals for 
money are payable under S. 7, para. 1 and are 
assessed under Article 1, Schedule 1 to the 
Court-Fees Act. The appellants proceeded on 
the analogy of future interest claimed in a 
suit. Whereas in a suit grant of future in-, 
terest is discretionary with the Court, it is not 
a subject-matter in dispute, the amount or 
value of which is ascertainable. But the sub- 
ject matter in a suit and the subject matter 
in an appeal arc different though in many 
cases they may be identical. On the trial 
court exercising discretion ope way or other 
granting or refusing future interest, its grant 
or refusal becomes a subject matter in dispute 
in appeal and the memo of appeal directed . 
against its grant or refusal as the case may be 1 
must bear court fees either under Article I,! 
Schedule I or under Art. 17, Schedule II as it is 
or it is not possible to estimate at a money 
value the subject matter in dispute. 

(4) The learned pleader for the appellants 
relied on the observations made by Messrs. 
Chitley and Rao in their work on the Court- 
Fees Act at page 87 under the Caption ‘Court- 
fees on future interest*. The learned authors 
observe that on the principle under which 
court-fee is not payable for future interest in 
a suit, a plaintiff appealing against the dis- 
missal of his suit is not liable to pay court 
fee on interest subsequent to the institution 
of suit. In support of this view reliance is 
placed on cases cited in the foot note. First 
case cited is — ‘Mahommad Saeed.v. Abdul 
Alim*, AIR 1947 Lah 40 (A). The facts in that 
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case are that a suit to recover mortgage amount 
with future interest was dismissed and the ap- 
peal was directed against the decree dismiss- 
ing the suit. By this time, interest upto 
the date of the decree had become ascertain- 
able. It was held that no court-fees in addi- 
tion to what was paid on the plaint was pay- 
able. This decision was arrived at following 
a decision of the Patna High Court in — 
'Sadhusaran Rai v. Barhamdeo Lall’, AIR 1927 
Pat 230 (B). This view is explainable. When 
a suit is dismissed without necessity of deter- 
mining the question about future interest and 
the plaintiff appeals or when a suit is decreed 
and the defendant preferring an appeal does 
not specifically challenge the grant of future 
interest, the relief in respect of which must go 
with the dismissal of. the suit by the Court of 
appeal, future interest is not the subject mat- 
ter in dispute and the question whether it is 
estimable in money value does not arise, vide 

— Mithoo Lai v. Mt. Chameli’, AIR 1934 All 805 
(C), and — ‘Raghbir Prosad v. Shanker Bux 
Singh’, AIR 1914 All 520 (FB) (D). But where 
the question of future interest is decided, in 
appeal it becomes a subject-matter in dispute 
and interest pendente lite is ascertainable, 
‘Damodar v. Hardeo’, AIR 1931 All 351 (E). 
Another case cited is — ‘Vithal Hari v. Govind 
Vasudeo’, 17 Bom 41 (F). The decision in that 
case can be supported on facts as future in- 
terest from the date of the decree was not as- 
certainable. The claim for future interest was 
placed on par with the case for future mesne 
profits which according to the procedural law 
then in force could be determined in execu- 
tion. Mesne profits when ascertained accord- 
ing to the procedural law now in force, either 
before or after passing of a preliminary de- 
cree, becomes a subject-matter in dispute in 
appeal capable of ascertainment. Some more 
cases are relied on at page 436 of the work. In 

— Bhagwati Prasad v. Bishun Pragash’, AIR 
1922 Pat 386 (G), it was held as a fact that 
the amount of future interest was not ascer- 
tamable In — - ‘Kali Prasad Singh v. Mathura 
Smgh , AIR 1923 Pat 28 (H), the trial Court 
dismissing the suit did not decide whether 
future interest be granted or not. 

(5) The principles of law stated in para. 3 
above are clearly applicable to the facts of the 
present appeal directed against refusal to grant 
interest pendente lite. In — ‘Jagarnath Pra- 
sad v. Bhala Prasad Singh’, AIR 1945 Pat 145 
|I), such an appal was preferred. In — ‘AIR 
1931 All 351 (E)’, appeal was directed against a 
part of the claim dismissed and also against 
pendente lite interest disallowed. It is unneces- 
g*r y to refer to other decided cases cited at the 
Bar There are some decided cases which held 
m appeal it was not necessary to pay 
court-fees for future interest becoming due 
wom the date of the decree. However, as that 
question does not arise in this appeal, it is not 
■pessary to consider those cases in detail. It 
™st be held that the court fees ad valorem 
should have been paid on the amount of in- 
pendente lite disallowed by the trial 

Tte appellants’ request that under S. 149, 
P-.C., they be given time to pay court- 
au 18 is ob J ecte d to by the learned pleader 
respondents who submitted that the 
tlmf* be dismissed. It was not disputed that 
t° Pay deficit court-fees could be granted 

£kt r «, S - 149 >„ Civil P. C. It was contended 
1 the appellants did not deliberately pay 


proper court-fees by valuing the appeal accord- 
ingly and in any case there was negligence and 
want of bona fides. I do not appreciate how 
this was a deliberate act on the part of theap-, 
pellants or their legal advisers when it could ! 
not be said that the position in law was as! 
clear as in case of a suit for a definite sum of i 
money or a suit for specific performance. It; 
was urged that it was not understood as to how: 
a court fee of Rs. 4/- was paid and it was con- 
tended that it was deliberately done to pass 
the memo from the office. I accept the ex- 
planation that Court fee of Rs. 4/- was paid as 
would be paid on an application made to a 
High Court. It was urged that if the law on 
the subject was properly read, the appellants 
would have paid proper court fees and this 
was negligence. Having regard to the facts! 
that the question raised was not so simple and? 
that no objection was raised as to insufficiency 
of Court fees by the office, the discretion under 
S. 149j Civil P. C 0 must be exercised in favour 
of the appellants. It is not necessary to refer 
to some decided cases cited at the Bar on be- 
half of the respondents as negligence in those 
cases was patent. 

(7) The appellants are therefore allowed 7 
days’ time to value the appeal and pay deficit 
court fees. 

B/H.G.P. Order accordingly. 
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VAKIL J. C. 

Kantasing Vahejnath Accused-Applicant v. 
lhe State. 

« ™ r V?i? al Revn - A PP ln - No. 31 of 1951, D/- 
0-10-1951. 

Moto V Vehicles Act (1939), S. 116 — 
Offence under — Evidence. 

* n de< ~ idin S whether an offence under S. 
H6 of the Act is committed, the 6ourt has 
to consider whether the speed with which 
or. tne manner in which the vehicle was 
driven was dangerous to the public. In 
deciding this question, the Court has to 
take into consideration circumstances of the 

C3SS # (PclFcl 4) 

Anno. Motor Vehicles Act S. 116 N 1 

(b) Criminal P. C. (1898), S. 439 — Finding 
of fact — — Interference in revision. 

As_ a general rule the High Court will 
not interfere m revision with findings of 
fact unless they are not based upon evi- 
dence or are based on inadmissible evi- 
dence or are patently erroneous (Para 6> 
Anno. Cr. P. C., S. 439 N. 15. 

C.B. Thacker for Applicant; C. P. Pandya 
Public Prosecutor for the State. 

ORDER: The applicant was convicted of an 
offence punishable under S. 116, Motor Vehicles 
Act (Act 4 of 1939), by the Magistrate F. C. 

,* ,ar mt nd was . sen tenced to pay a fine of Rs. 
40/-. The applicant moved the Sessions Court,. 
Kutch for revision of that order but his appli- 
cation was dismissed. He has, therefore, ap- 
proached this Court for revision of the said 
order. 

(2) The indictment against the applicant was 
that on 11-2-1951 he was driving a Motor truck 
from Gandhidham to Kandla. Near Kotha of 
Gadhvadi, a touring car driven by the prose- 
cution witness Kasim was coming from the 
opposite direction. There is a curve at this 
place. The applicant, while negotiating the 
curve, did not sound horn and collided with the 
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touring car, though the driver of the touring car 
had applied brakes on seeing the truck and 
brought tlie car driven by him to a stand-still. 

(3) The applicant denied having committed 
the o/fence and alleged that the touring car was 
driven by one Heme-hand son of Sheth Kalyan- 
jec arid not by Kasim. 

(D in deciding whether an offence under S. 
lit) oi the Arc is committed, the Court has to 
iccnsidc-r whether the speed with which or the 
1 manner in which the vehicle was driv* n was 
change: ous to the public. In deciding this ques- 
tion the Court has to take into consideration 
'circumstances of the case. The nature of the 
i place was that there was a curve. Hence it was 
necessary before negotiating curve to sound the 
horn. The trial Court believed tne evidence led 
*hat Kasim had applied the brakes on seeing 
ihe truck corning. If the applicant had sounded 
the horn and negotiated the curve with care, 
he cou’d have avoided the collision. 

h>) It was no longer- urged that driver was 
not J- ;nn but Hemchand. It was urged that 
there was evidence of a mechanic who stated 
that the car had slipped and it showed that the 
car was running at a speed of 45 miles, it was 
submitted that the trial Court did not consider 
{ his part of the evidence. Where there was' 
direct evidence which the trial Court was pre- 
pared to believe it found unnecessary to refer 
to expert evidence. 

(0) As a general rule this Court will not 
interfere in revision with findings of fact unless 
they are not based upon evidence or are based 
on inadmissible evidence or are patently erro- 
neous. The applicant’s case does not fall* under 
, any of the categories mentioned above. There 
is, therefore, no scope for interference in revi- 
sion. The application is accordingly dismissed. 

Revision dismissed. 


C/K.S. 
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VAKIL J. C. 

Gangji Liladhar, Applicant v. Dana Khiara, 
Opponent. 

Civil Rcvn. Appln. No. 4 of 1953, D/- 21-3-53. 

Debt Laws — Bombay Agricultural Debtors’ 
Relief Act (28 of 1947), S. 15(2) — Acceptance 
of statement. 

Where the opponent made an application 
under S. 15 (2) alleging that the applicant 
had permitted him to believe that he was 
not a debtor under the Act and his debt 
was not extinguished the Court has juris- 
cnction to decide the question. If the legal 
e/rect mentioned in sub-s. ( 1 ) of S. 15 does • 
not take place by virtue of the fact that 
the case falls under sub-s. (2), a statement 
can be accepted after the time prescribed. 

(Pq FclS 2 4) 

R. B. Mehta, for Applicant; M. H. Dholakia, 
lor Opponent. 

ORDER : This is an application for revision of 
an order dated 5-12-52 made by the Subordinate 
Judge, Mundra in consolidated case No. 1373 under 
S. 15 (21 of the Bombay Agricultural Debtors’ 
Relief Act, 1947, (hereinafter referred to as the 
Act) as applied to the State of Kutch. 

(2) The facts are that two creditors of the 
applicant made applications Nos. 1134 and 
1237 under section 4 of the Act for adjust- 
ments of the debts due to them. The 
opponent was not mentioned in the said applica- 
tions as another creditor of the applicant. Notices 
under S. 14 of the Act were issued and were duly 
served. The opponent did not file a statement 


A. I. R. 

in compliance with the notices within the time 
prescribed. He made an application under S. 15(2) 
of the Act alleging that the applicant had 
permitted him to believe that he was not a debtor 
under the Act and his debt was not extinguished 
He therefore requested that liis statement be 
accepted and debt due be adjusted. The applicant 
opp jsed the application. The trial Court recorded 
evidence on the question of fact raised and found 
it m favour of the opponent. The opponent’s 
statement was therefore accepted. As no aopeal 
against an order made under S. 15(2) of the Act 
is provided, the applicant preferred the present 
application for revision of the said order. 

(3) It is clear that- the trial Court had decided 
a question of fact. Ii> could not have been urged 
that the trial Court was exercising jurisdiction 
which it had not got. It was urged that there 
was a material -irregularity in the exercise of 
jurisdiction. It was pointed out that there was 
misapprcciation of some evidence. Material 
irregularity in the exercise of jurisdiction is some 
error in procedure which is material in that it has 
affected the ultimate decision in the case. More- 
over, exercise of revisional jurisdiction is discre- 
tionary and the applicant would be entitled to 
urge this contention in an appeal preferred from 
the award made in view of the provisions of 

105, C. P. C. It is thus evident that this Court 
in the exercise of the powers of revision will not 
interfere with this finding on a question of fact. 

(4) It was contended that as the legal effect 
under S. 15 of the Act had taken place, the Court 
should not have entertained and considered any 
question raised under sub-s. (2) of S. 15. The legal 
effect mentioned in S. 15 takes pla r e when no 
application under S. 4 is made and no statement 
in compliance with the provisions of S. 14 Is 
tiled. Sub-s. (2) to S. 15 is virtually a proviso 
to S. 15(1). If the case falls under sub-6. (2), 
the legal effect mentioned in sub-s. (1) of S. 15 
does not take place. The Act does not make any 
provision as to whether the Court administering 
the Act should or should not consider such a 
contention. But it is obvious that if the legal 
effect mentioned in sub-s. (l) of S. 15 does not 
take place by virtue of the fact that the case 
ialls under sub-s. (2), a statement can be accept- 
ed after the time prescribed. Acceptance of state- 
ment does not amount to extension of time. 
Extension of time results in non-incurring of the 
penalty provided in S. 15. But where there is 
no question of incurring of penalty, a statement 
can be accepted on an order made in favour of 
a creditor under sub-s. (2). It is true that when 
a creditor does not make any such application, 
the Court administering the ‘ B.A.D.R. Act will 
treat the debt as extinguished and the question 
whether the person for the adjustment of whose 
debts an application is made was a debtor & whether 
the case fell under sub-s. 2ofS. 15 will have to be 
decided by the ordinary Court before whom they 
are raised. But if a question under sub-s. (2) of 
S. 15 is raised before the special court, it must 
be decided by it. The reason is that if the deci- 
sion is against the creditor, the award will proceed 
on the footing that the debt is extinguished and 
if the decision is against the debtor, the debt will 
be subjected to adjustment as provided in the 
Act, It was not intended that debt of debtor be 
not extinguished and at the same time, he should 
not get the benefit of the Act. The trial Court 
had therefore, jurisdiction to decide the question. 

(5) Result is that the present application for 
revision fails and it is dismissed with costs. 

B/D.H. Revision dismissed. 
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Sengabhai Nayani, Applicant v. Khima Vala 
Nay am and others. Opponents. 

1953 Vil RSVn ' Appln - No ' 20 of 1952 > D/- 27-3- 

rJu} Pi bt ,. Laws — Bombay Agricultural 

Sfy toK^ch ACt (28 ° f 1947) ~ Applitabi - 

Though the Act was made applicable to 
Kutch in July 1949 the Act had to be re- 
extended with certain modifications and 
the Act must be held to have come into 
operation from the date on which it was 
re-extended. AIR 1952 Kutch 87, Rel. on. 

(P ara 4) 

(b) D*ebt Laws — Bombay Agricultural 
(1) (b) S L^ebt. Act (28 of 194 ’>> Ss. r 2(4), 17 

The debts contracted on the security of 
immovable property situated in Pakistan 
are to be regarded as debts. (Para 5 ) 

, f £- no ^ aC £ ei i f £L Applicant : L - L - Thacker, 
(for No. 2) K. J Dholakia, (for Nos. 4 and 8), 

r U :5 p 2° r > < for Nos - 5 and 7), for Opponents! 
CASE REFERRED TO: 

(A) (’52) AIR 1952 Kutch 87 

T his * s an a PPltcation for revision 

il ’ ifi c T onb rming an order made by 

i!j? a t?^ bordlr ^2 te Jud & e > Nakhatrana in conso 
Mated case No. 805. x nso 

,, * ew fa °ts necessary to be stafpd aro 

Ihat the applicant applied for adjustment of 
his debts under S. 4 of the B A n p a A f 

saTannl • • aPP !' ed to this Staie fn the 

the debft the applicant h ad mentioned 

course b of time^VTrf °l th ?, 0 PP one nts. In the 
, OI um e 3 it was found out that thp an 

Pbcant was also indebted to other opponents' 

evidence' A tatut ° ry issuef aS^on 

applicant d ln * he case held that the 
of his debt^^A dabtor and total amount 
was not held Rs ' J 5000 - The applicant 

tivating land ^ bt0r i? s he had not been cul- 

seasons in the P two 0I ^» y ? or tbe cultivating 

ing the date of ^he^omin? 1 ™ 1 ? dlately P^eced- 
the Act. It wac in A° °P era tion of 

amount of the debts du^fr ted + £ hat the total 
ceeded Rs. 15000 It ™ the a PP llc ant ex- 
that substantial portion of contended 

tracted in Pakistan on tv?£ th d S bts was c6n “ 
movable property sitnatod 6 * se fority 0 f the im- 

hence the saW deb s could 1 " ^ territ °ry and 
such for considering the^t + 0t i be re Sarded as 
debtedness. This coltent1o n ° tal amount of in ' 
by the trial Court w , as not accepted 

District Judge upheld thp Additional 

the trial court P Th e annh“L d findin S s °f 

approached this Court inravtsfon! 1 " 8 therefore 

by (3 th R Courts" befow^ w* 16 findings recorded 
lower courts did r^\° W ware erroneous, the 
vested in them and thP^f£ C1S ^u the jurisdiction 

courts erred in holding 7 that^th S tha t the lower 
n ot complied with thf ^ be a PPh ca nt had 
°f S. 2(5) of the Act T^ em i nt No * ( id > 

quxre s that the applicant S aub - se ction re- 
1958 Kutcli/7 t mUSt have been cul " 


Sengabhai v. Khima Vala (Vakil <7. C.) 


Kutch 49 

slafonf il^Hp f rS0nally *>r the cultivation 

Sf l h c e t d l e the coming into operation of' 
thfc Qto*+ Th K ^ as first made applicable to 

l Q 4 o by th + u A PP llc ation of Laws Order 

1949 in the month of Julv 194 Q and + 

with certain mLifi t- had to be re-extended 
wiui certain modifications and the Art 

| “2 'zjsvzi 

ps S 

A B “lo£?iS , SfS ffdSu’Sd t0 ?«» 

ceed Rs i soon u i •% not ex- 

But his' comention 1S was 

vable property s t^ateH H?®*£ e 5 U f lty of imm °- 

included, P (sic exc Sde i L v te ?\ t0 , ry were 

would be less than R s isooo debta 

that as thp^ ns ’ iaU0 °- ft was urged 

istan on the seculft^Z* • COntrac u ted in Pak- 

situated in that territory 1 thT°+ Vab , le pr °P ert y 

So ^ioTSJ“S 

ed »ch de™, a?d7h,7"S^ 0t .P ve 
that e »n usedL section HaHbWthe 
‘deh t* y rp?^ llan l < (1) (b), the term used is 

fined by the Act Th S T« ?? which lt is de - 

» ZjfefS s.™ e 4)‘TtM Th.rd? 

wo'rt” ,K:bf T SS'O’ ! he 0 1 fte 

jurisdiction of the court "or^wlth ■ Wi A hin the 

torv of TnHia ri , cour t or within the terri- 

r» Es'Itlf r“ ? 

Indra particularly if he has lost th a n f 1 
on which they were secured Property 

ptead the 6 « *»« learned 

zsns *»“ 

as under : A tm The addl tion would be 

* tracted e in" 0 p a t" C i Ude and debts con- 

a definition feen^y^an AcTifTh “ ter Pf e . tin S 
intended that such dehts the t I j eglslature 

PakisSi °be P no P t erty si i uated in the territory ‘ of 

J debts^not exceeding" Rs ^ 
mawng a nT- ^ its intenti °n clear & 
S a ta g a §r iS r *£ that effect ‘ a is true 

Sg y of e thai dl t PlaCed credi t° r ’ within the mcln- 
soi term used in the Displaced Per- 

is a H?ht bt Ad J us J me nt) Act, 1951. If a debtor 
IS a debtor as defined by the B. A. D R 

a ? d i» a c { ed if° r is a displaced creditor as 
ed by the Displaced Persons (Debts Adjust^ 
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ment) Act, 1951, complications may arise. But 
it was for the State Legislature to amend the 
definition of the word ‘debt’ alter the Displac- 
ed Persons (Debts Adjustment) Act, 1951 was 
passed to avoid possibility of any such compli- 
cation. Till it is not so done, this Court must 
interpret the definition of the word ‘debt’ as 
it finds it without any addition or subtraction. 
It is therefore not possible to accept the con- 
tention of the learned Pleader for the appli- 
cant. It must be held that the finding of the 
Courts below that the 'total indebtedness of the 
applicant exceeded Rs. 15000 is correct. The 
applicant was therefore not entitled to the 
benefit of the Act. His application was rightly 
rejected by the trial Court. 

(6) Result is that the application fails and 
it is dismissed with costs. 

B/D.H. Revision dismissed. 
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The State of Kutch v. Aher Vasta Hadhu and 
others. Accused Respondents. 

Criminal Appeal No. 12 of 1953, D/- 7-5-1953. 
(a) Criminal P. C. (1898), Ss. 498, 427, 561-A 
— Powers of High Court to grant bail. 

Section 498 does not apply to the case of 
a person who has been tried, acquitted and 
is arrested under S. 427 on admission of an 
appeal by the State under S. 417. But the 
Court which issues a warrant for arrest has 
the power to admit such a person to bail 
and that power is not specifically excluded 
by the provisions of S. 427. As the Code 
does not make specific provision for the 
exercise of that power, it can be exercised 
under S. 561-A, Cr. P. C. AIR 1945 PC 94, 
Disting, and Explained. (Paras 2, 3) 

Anno: Criminal P. C., S. 498 N. 1; S. 427 N. 1; 
S. 561-A N. 1. 

(b) Criminal P. C. (1898), S. 497 — General 
principles to grant bail. 

The respondents who were acquitted are 
in a better position than what they were 
before judgment. Where, therefore, it was 
not alleged that they were likely to abscond 
and they were persons with property, the 
mere fact that the appeal was admitted 
against them would not be sufficient for 
rejection of their application for bail. 

(Para 4) 

Anno: Criminal P. C., S. 497 N. 4. 

C. P. Pandya, Public Prosecutor, for the 
State; C. B. Thacker, for (Nos. 1, 3, 4, 5, 7) and 
P. R. Thacker, for (Nos. 2, 6 and 8), for Res- 
pondents. 

CASE REFERRED TO: 

'(A) (’45) AIR 1945 PC 94: 46 Cri LJ 662 

ORDER: The petitioners along with the 

petitioners in application Exhibit 4 were acquit- 
ted of a charge of murder by the Additional 
Sessions Judge, Kutch. The present appeal was 
preferred by the State under S. 417, Cr. P. C. 
against the order of acquittal. A warrant as 
provided in S. 427, Cr. P. C. was issued for the 
arrest of the respondents. On their arrest, the 
respondents were produced before the Addi- 
tional Sessions Judge, Kutch as directed in the 
warrant. The respondents applied for being 
released on bail. The Additional Sessions Judge 


rejected their application for bail and committed, 
them to prison pending the disposal of appeal. 
The respondents have, therefore, by their appli- 
cations Exhibits 3 and 4, applied to this Court 
for being released on bail. 

(2) A question arose whether this Court wa & 
competent to release the respondents on bail* 
when under S. 427, Cr. P. C., the power ta 
release them on bail was conferred on the Court 
before whom they were produced in accordance 
with the direction in the warrant. If was con- 
ceded that the respondents were not moving this 
Court for revision of the order made by the 
learned Additional Sessions Judge. It was sub- 
mitted that the respondents* application could 
be considered under S. 498, Cr. P. C. It was 
pointed out that under that section the High. 
Court could release on bail any person in any 
case, whether there was an appeal on conviction 
or not. The section in terms does not provider 
for a case in which there is an appeal against 
acquittal order, though it may be contended 
with some force that the expression ‘any case’' 
is wide enough to include the case of a person 
against whom an appeal under S. 417 is filed: 
and is arrested on a warrant issued under S. 
427, Cr. P. C. Chapter 39 of the Code make& 
provisions for grant of bail to ‘accused persons*. 
It was contended that in S. 427, Cr. P. the' 
same expression was used. It was further con- 
tended that Chap. 39 of the Code together with 
S. 426 contained a complete and exhaustive 
statement of the power of a High Court to grant 
bail as held by the Privy Council in — ‘Jairam 
Das v. Emperor’, AIR 1945 PC 94 (A). In that 
case it was held that the only granting of bail' 
which was referred to in that chapter was the 
granting of bail to accused persons and there 
was no reference therein to the granting of bail 
to persons who have been tried and convicted. 
What was held was that the provisions of S. 498’ 
were meant for those accused persons who were 
not tried. If an accused person has been tried 
and convicted, he can apply for bail under S. 
426, Cr. P. C. only. An accused person who has- 
been tried and acquitted has not to apply lor 
bail. Such a person could be arrested on admis- 
sion of an appeal under S. 417, Cr. P. C. on a 
warrant issued under S. 427, Cr. P. C. Hence* 
that section made provisions for release on balK 
of a person arrested in execution of a warrant 
issued under it. It follows that S. 498, Cr. P. CJ, 
does not apply to the case of a person who has! 
been tried, acquitted and is arrested under} 
S. 427, Cr. P.C. on admission of an appeal byr 
the .State under S. 417, Cr. P. C. 

(3) While on the one hand S. 498, Cr. P. C.. 
does not apply, on the other hand S. 427 em- 
powers the Court before whom the accused? 
person is directed to be produced to commit him' 
to prison or to admit him to baiL It can there- 
fore be contended that the subordinate Court 
before whom the respondents were produced 
under S. 427, Cr. P. C. having refused to admit 
them to bail, this Court has no power under 
that section or under any other provision of 
law to do so. It can further be urged that the' 
Privy Council, in the case cited above held that 
any inherent power of the Court, to grant bail 
in addition to what is provided in Chap. 39> 
and S. 426, Cr. P. C., was excluded. The Judicial 
Committee in that case held that besides the 
provisions contained in Chap. 39 and S. 426, 
Cr. P. C., there were no additional inherent 
powers in a High Court to admit an accused 
person convicted of an offence to bail. *nte 
Privy Council in that case was not considering: 
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ihecase of a person who was acquitted but 
-against whom an acquittal appeal was admitted 
and he was arrested under S. 427, Cr. P. 'C. 
Under S. 427, Cr. P. C., an accused person 
arrested can be produced before a subordinate 
'Court, if so directed. The subordinate Court 
had to be expressly empowered to admit such 
a person to bail or to commit him to prison. 
But the Court which issued a warrant for 
arrest had the power to admit such a person 
arrested to bail and that power was not speci- 
fically excluded by the provisions of S. 427. It 
follows that as the Code does not make specific 
provision for the exercise of that power, it 
could be exercised under S. 561-A, Cr. P. C. 
and that the Privy Council case referred to 
above is not an authority for the proposition 
that m such a case, exercise of inherent power 
is excluded by the provisions of Chap. 39 and 
3. 426, Cr. P. C. 


(4) As regards merits, it is plain that the 
respondents who were acquitted are in a better 
position than what they were before judgment. 
It is not alleged that they are likely to abscond 
and they are persons with property. Hence, the 
mere fact that the appeal is admitted against 
them will not be sufficient for rejection of their 
J application for bail. The learned Additional 
'Sessions Judge was much impressed with the 
fact that the respondents whom he tried and 
•acquitted were charged with commission of a 
^enous offence. The reasons given by the 
•learned Sessions Judge for not admitting the 
respondents to bail are not sound. I grant both 
the applications and order that the respondents 
•shall be admitted to bail pending the decision 
*of the appeal. It appears that according to the 
prosecution, respondents 1 and 2 were principal 
offenders. Hence their term of bail will be stiff. 
Respondents 6 and 8 were found not guilty by 
the assessors and respondents 3 and 8 were on 
bail during the trial. Hence their terms of bail 
WU1 be easy. I direct that the respondents be 
raeased on bail during the pendency of the 
appeal, on respondents 1 and 2 executing a bond 
wxm one surety for Rs. 5000/- each, cn respon- 
^Lents 4, 5 and 7 executing a bond with one 
* 0r ^ s ' 2500 each and on respondents 3 
S n< * ® anc * 8 executing a bond with one surety 

1000 each, for appearance when called 
^ our t to do so and for respondents 
4t^nrA^ P ?* ar i ng before the Taluka Police 
present 11 y °* each week for notif y in S 

/H.G.P. Order accordingly. 
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^ata, Complainant-Applicant v Pra 
Hal Nanchand, Accused-Opponent. 

24$-l953. al ReVn ’ Appln> No - 26 of 1952, D 

Criniin . a l P C. (1898), Ss. 439, 417 — Re 
against acquittal. ’ 

inte^ft S of i ^fm- ere - nc !- is deman <ied in the 

revSf; * Pl i bl , 1C ]Ustl “> an application for 

a , n order of acquittal can- 

C!rairt ® ntertaine <l. Under S. 439 the High 
f^ourt can only direct a retrial. 

tv* 41.!,, (Para 6) 

Wh g tc 6r ^ i )r i nciple of law ’ Personal 

defamation may be treat- 
ed as an exception, the reason being that in 


cases of defamation, which affect private 
parties and not public. Government would 
usually be unwilling to interfere. But 
where the applicant was a member of the 
State police force and there were serious 
allegations made against him which were 
disparaging of him and which if true were 
such as to render him unfit to continue in 
service, obviously it was a matter in which 
the State Government was vitally concern- 
ed. The applicant therefore should have 
approached the Government for lodging an 
appeal under S. 417 from the order of ac- 
quittal and as he has not done so, High 
Court would not consider whether the 
finding of the Magistrate was so erroneous 
as to enable High Court sitting in revision 
to come to a contrary conclusion and to 
direct a retrial. At th e same time. High 
Court cannot over-emphasise the fact that 
publishers must use great care and caution 
than what is expected of a man in the 
Street, before any imputations are publish- 
ed. (Paras 7, 9) 

• Anno: Cr. P. C., S. 439 N. 12; S. 417 N. 1. 

M. M. Mehta, for Applicant; D. P. Joshi, for 
Opponent. 

CASE CITED : 

(A) (’41) AIR 1941 Bom 410: 43 Cri LJ 174 

. JUDGMENT : This is an application for revi- 
sion of an order of acquittal in a defamation 
case. 

(2) There were three imputations published 
in a local daily by the opponent. These impu- 
tations made were concerning the applicant. 
They were disparaging of the applicant and 
the opponent knew or had reason to believe 
that they were so disparaging. 

(3) The opponent relied on Exceptions 1 and 
9 to S. 499, I. P. C. The trying Magistrate held 
that the case of the opponent fell under these 
two exceptions. The opponent was therefore 
acquitted. 

(4) The applicant moved the Sessions Court 
in revision as a preliminary to his approach- 
ing this Court, if that Court did not accept the 
application. The Sessions Judge observed that 
the findings about truth of the two defama- 
tions were far fetched and inferential. It may 
be stated that evidence about truth of the de- 
famatory statements made was given in res- 
pect of one dated 29-8-50 only. As regards Ex- 
ception No. 9, the learned Sessions Judge ob- 
served that the Magistrate had material before 
him for arriving at that conclusion and though 
there was room for differing from the conclu- 
sion of the Magistrate, it was not possible to 
Say that the said finding was perverse or mani- 
festly wrong. 

(5) The applicant has therefore approached 
this Court in revision. The applicant seems to 
have thought that this Court can convert the 
finding of acquittal into one of conviction. It 
is with this erroneous view that the applicant 
has not moved the State Government to lodge 
an appeal under S. 417, Cr. P. C. In the revi- 
sion application before me, the conclusions 
arrived at by the trying Magistrate that the 
case of the opponent fell under Exception No. 

9 were challenged. Of course, the finding that 
the case of the opponent in respect of the state- 
ment dated 29-8-50 fell under Exception No. 1 
was also challenged. 

(6) First thing necessary to be considered is 
the approach this Court should have in the 
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disposal of this application. The established 
practice of the High Courts in considering such 
applications was stated by Broomfield J. on 
review of authorities in — ‘Vinayak v. Shan- 
taram’, AIR 1941 Bom 410 (A). His Lordship 
observed as under : 

“It is clear from these cases that for a long 
time past this Court, like most of the other 
High Courts, has consistently declined to in- 
terfere in revision with orders of acquittal 
except when interference is demanded in the 
interest of public justice.” 

The reasons for these observations are quite 
apparent. The law does not allow a private 
complainant to prefer an appeal against an 
order of acquittal. Such a complainant must 
move the State Government for preferring an 
appeal under S. 417. Even in cases of an ap- 
peal against an order of acquittal under S. 417, 
it has been held that there is what is aptly 
termed as a double presumption of innocence 
and unless the conclusion in question is im- 
possible, it cannot be disturbed. Under S. 439, 
this Court can only direct a retrial. Hence, 
unless interference is demanded in the inte- 
rest of public justice, such an application 
would not be entertained. There is no ques- 
tion of appreciation of evidence on a question 
of fact as would be done by a Court of appeal. 

(7) The learned pleader for the applicant 
contended that the above observations would 
not apply to personal cases and in support of 
his contention, he relied on the Bombay case 
cited above. No doubt that case is an autho- 
rity for the proposition of law contended for. 
But it is necessary to consider the reasons 
which led their Lordships to treat personal 
cases as an exception to the general principle 
of law stated. His Lordship Broomfield J. ex- 
pressed the reason as under : 

“The reason is that in cases of defamation, 
which from their very nature affect private 
parties and not the public, Government would 
usually be unwilling to interfere.” 

I It will be seen that in the present case, the 
applicant is a member of the State police force. 
There were serious allegations made against 
him which were disparaging of him and which 
if true were such as to render him unfit to con- 
tinue in service. Thus the allegations affected 
a public servant concerned with preservation 
of law and order. If these allegations were 
true, Government would be unwilling to con- 
tinue him — (the applicant) — in service. If 
they were not true, the Government was bound 
to afford protection to its servants by assist- 
ing the applicant in prosecuting persons who 
were making such allegations against him. It is 
thus obvious that this is a matter in which the 
State Government was vitally concerned. Yet 
there is nothing to show that the applicant ap- 
proached the Government to prefer an appeal 
against the order of conviction. In view of the 
facts Stated above, the applicant's case is 
taken out of the exception mentioned in the 
Bombay case stated above. 

(8) Thus the question to be considered is 
whether interference is demanded in the inte- 
rest of justice. As regards Statement dated 
29-8-50, evidence was led by the opponent and 
it was believed by the trial Court. As regards 
two other statements, it was not contended that 
the imputations made were made maliciously 
and not for the protection of the public good. 
So the only question was whether they were 
made in good faith, and is with due care and 


caution. The question whether it was so done 
would not be entirely a question of fact. It was 
pointed out that the opponent had not made 
any enquiries before the publication- of the 
charge and that he had not at his disposal or 
within his knowledge any of the materials 
which were sought to be established in the 
cross-examination of the applicant. It was 
therefore contended that there was no good 
faith established. The opponent could show 
that at Maska and thereabouts, many thefts 
committed were not detected, the applicant's 
son was suspected in one of the cases, the ap- 
plicant used to remit money at Vagad though 
his income from the avocation followed by him 
was not such that he could do so and that the 
opponent was addressed two letters by some 
two persons suspecting the applicant in con- 
nection with certain thefts. These matters may 
be regarded as sufficient to raise a cloud of 
suspicion but not sufficient to definitely charge 
a person or to show good faith. It was for this 
reason that the learned Sessions Judge re- 
marked that there was room for differing from 
the conclusions of the learned Magistrate. 

(9) The question then is whether a retrial 
be directed on setting aside a finding that the 
case falls under Exception No. 9. It was ob- 
served in the Bombay case cited above, and 
with respects I agree with these observations, 
that the case would call for imposition of a 1 
sentence of fine and that it would be waste of 
time and money to direct a retrial. I would 
add that the applicant being a Government 
servant should have approached the Govern- 
ment for lodging an appeal from the order of 
acquittal and as he has not done so, this Court 
would not consider whether the finding of the 
learned Magistrate was so erroneous as to en- 
able this Court sitting in revision to come to 
a contrary conclusion and to direct a retrial. 

At the same time, this Court cannot over- 
emphasise the fact that publishers must use 
great care and caution than what is expected 
of a man in the street, before such imputa- 
tions are published. 

f 10) Result is that the application fails and 
it is dismissed. 

C/H.G.P. Application dismissed* 
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Hasanali Fazal and another, Plaintiffs-Appel- 
lants v. Karimji Adamji and Co. and others, 
Defendants-Respondents. 

First Appeal No. 18 of 1951, D/- 8-5-1953. 

(a) Civil P. C. (1908), S. 34 — Decree for 
payment of money. 

The expression “decree for payment of 
money” used in S. 34 is not used in any 
technical or restrictive sense. It means 
every decree by which payment of money is 
directed. Thus a decree in a suit to recover 
damages is a decree for payment of money. 
AIR 1940 Bom 369; AIR 1946 Bom 1; AIR 
1924 Cal 637, Foil.; AIR 1931 Bom 386; 
AIR 1920 Cal 737, Not foil. (Para 3) 

Anno: Civil P. C., S. 34 N. 2. 

(b) Civil P. C. (1908), S. 107 — Competence 
of appellate Court to interfere with discretion 
of Court below. 
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Discretion is to be exercised on sound 
principles and where it is so done, the Court 
of appeal has no reason to interfere with the 
order made. (P ara 4) 

Anno: Civil P. C., S. 107 N. 12. 

. (c) Civil P . C. (1908), S. 34 — Award of 
interest unaer Section is discretionary. 

. Whether future interest should be allowed 
m a particular case is a question which 
must be decided on the facts of each case. 
There must be reasons both for grant or 
refusal. (Considering the nature of the suit, 
the get up of the plaint, the way in which 
the suit was conducted by the plaintiffs, 
held that this was not a fit case in which 
interest could be granted). Case law con- 
sidered. . (Paras 4, 5) 

Anno: Civil P. C., S. 34 N. 3. 

P R. Thacker, for Appellants; K. N. Mankad 
for Respondents Nos. 1/1 and 1/2 

CASES REFERRED TO: 

<£) AIR 1931 Bom 386: 133 Ind Cas 861 

(B^ ( 40) AIR 1940 Bom 369: ILR (1941) Bom 

m m SI 0111 1: ILR (1946 > Bom 218 

<5? i 9 o° Cal 737: 60 Ind Cas 288 

{ £\ (24) AIR 1924 Cal 637: 80 Ind Cas 87 
G) rln ato 19 , 4 oL A o 440: ILR 0949) AU 735 

(H 555 ( ’ 43) AIR 1943 Na ^ 240:' ILR '(l 94?)* Nag 
S S A§ 1949 143 “ C “ 233 

JUDGMENT. The appellants have valued 
them memo as directed by the interim judgment 
** 25 * and . have paid court-fees ad valorem 

arisii il a w °" made - The onl y Question that 

thls cog u® te appeal i s whether the 
appellants are entitled to interest pendente lite 
and if yes, at what rate. 

(2) The suit from which this appeal has arisen 
dam a , br °7 ht & the a PP el lants to recover 

fuW?J h d . t e ? f the decree hut did not grant 
was of eS - before judgment. The trial Court 

to reooii® ° pinion that future interest in a suit 
reasons ' V £?| es ^ TO . ul l be allowed for special 

judgment' 0 " aUow ^ future Interest before 

'Ra&r B^ml^ 

hi *a 'decree fo/paymelf'o/^'^' \he°Court may! 

of the^cfecree 0I Unl^s^^lfpr!^ the -? uit to the date 

ssNUte as: rt *v, ?■» % 

used in S 34 C P r IS that expression 

can be a ward pH Thl lnterest before judgment 
nairv!! A av ^ amed * The expression “derr^P fnr 
Payment of money” used in S 34 c p n « l 

TZlM in any technical ln or S res?ricUve' sense 

LneTfs di V rected deC A ee ¥ f which p » o£ 

a decree for P n C a e v^ f°? s sold ™a y y result in 

wav a!;,!?? Payment of money in thp samp 

Thus a decree in^su^t damages ma y result. 
a decree for n L™* 1 1° recover damages is 

apparent fhWHU'ay^ 1* & 
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cited above is against the plain provisions of 

?/ u p * c - In judgment delivered in 
mat case, no reference was made to S 34. 

c • p * u T he Bombay view expressed in' that 
case was not followed in subsequent rulings of 

the Bombay High Court. The question came for 
consideration in — ‘Bhagwant Genuji v. Ganga- 
bisan Ramgopal, AIR 1940 Bom 369 (B) Thp 
Court in that case preferred to follow decided 

and S held t th^ adraS and Calcutta High Courts 

fntprpcf d k 5 1 m a suit for damages 

Referrin/te fL ]udg ™ ent could be awarded. 
Referimg to the previous case, it was observed 

.J a t was doubtful that th e said case meant 

to lay down a general rule of law In a still 

later case of that High Court, - ‘Anandram 

Mang uram y. Bholaram Tanumal’, AIR me 

om 1 (C), it was held that the important thing 

to be considered was whether the decree wai 

that ^ ° f , mon f y - Cha S la J- remarked 
that he could not understand why the learned 

nnt e Lint tl?e t t0 ° k t U i e Vi6W that the C °urt could 
not grant interest from the date of the filing 

of the suit. Thus the Bombay view expressed 

in the case relied on by the learned pleader for 

the respondents has not been followed by die 

later cases which held to the contrary. Some 

early Bombay view is to be 

f^ nd d£ a . F?i cutta case ’ — ‘Crewdscn v. 
Ganesh Das’, AIR 1920 Cal 737 (D) . That case 

proceeded on the view that on principle, no 
distinction between interest before suit and 
interest before judgment could be made and 
when interest before the suit could not be had, 
interest before judgment could not be allowed! 
Section _ 34 provides for payment of interest 
before judgment in a decree for payment of 
money and apart from the question that discre- 
tion may be properly exercised in refusing inter- 
est before judgment in a case in which interest 
before suit could not be allowed, the principle 
sought to be enunciated is against the plain 

°JA 34 ’ C. P- C. In a later ruling 
ot that High Court, interest before judgment in 

a s H lt damages was allowed — ‘Pannalal v. 
Radha Kissen’, AIR 1924 Cal 637 (E). Hence, 
the particular contention raised cannot be 

3CC6ptGu. 

(4) Next contention urged was that grant of 
future interest being discretionary with the 
trial . Court and the trial Court in the exercise 
of discretion, having held that interest before 
judgment could not be allowed, this Court in 
appeal should not interfere with the order made 
by the trial Court. Discretion is to be exercised 
on sound principles and where it is so done, 
the Court of appeal has no reason to interfere 
with the order made. The trial Court seems 
to have thought that though interest from the 
date of the decree should be awarded, interest 
from the date of the suit could only be awarded 
for special reasons and as there were no such 
special reasons, interest from the date of the 
suit to the date of the decree could not be 
awarded. In support of the observations made, 
the learned trial Judge relied on — ‘AIR 1940 
Bom 369’ (B). In that case, the question con- 
sidered was whether the fact that damages were 
awarded was a ground for refusing to award 
interest from the date of the suit. It was held 
that if circumstances justified award of future 
interest upto the date of the decree, it could be 
so awarded even in a case where damages were 
awarded. The learned trial Judge did not pro- 
perly understand the decision in that case. The 
learned pleader for the appellants contended 
that ordinarily interest before judgment should 
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not be refused except for sufficient reasons and 
reliance was placed on the observations to that 
effect made by Messrs. Chitlay and Rao in their 
work entitled commentaries on the Code of Civil 
Procedure, 5th Edition at page 435 under the 
caption “award of interest under the section is 
a matter of discretion.” In support of the 
observations aforesaid, the learned authors have 
relied on the following cases cited in the foot 
note: — 'Hari Krishna v. K. C. Gupta’, AIR 
1949 All 440 (FI ; — ‘Kamakshya Narain Singh 
v BhuramuU’, AIR 1946 Pat 154 (G); — ‘Yadao- 
rao v. Ramrao’, AIR 1943 Nag 240 (H); — ‘AIR 
1940 Bom 369’ (B) and — ‘Murlidhar v. Hukam 
Chand’, AIR 1932 Lah 312 (I). In the Bombay 
case, long delay under vexatious and oppressive 
circumstances in payment of contract money 
was taken into consideration as a reason in 
awarding interest before judgment. In the 
Nagpur case, the debt had remained unpaid 
since long and it was held as sufficient reason 
lor allowing future interest. In the Lahore case, 
there was considerable delay in bringing the 
suit and that fact was considered sufficient for 
not awarding future interest. In the Patna case 
there was a claim for cess extending for a long 
period and that fact was held sufficient for 
awarding future interest. In the Allahabad case, 
there was a breach of contract for sale of 
immovable property. The trial Court did not 
give reason for not granting future interest. No 
general orinciple of law can be said to have 
been laid down in these cases. Whether future 
interest should be allowed in a particular case 
is a question which must be decided on the facts 
iof each case. There must be reasons both for 
1 grant or refusal. 

(5) Now the facts in this case are that the 
appellants sued the respondents to recover 
damages on the allegation that the latter did 
not act according to their instructions in con- 
ducting the business of the agency. The respon- 
dents were the agents of the appellants for sale 
of dates and it was alleged that they delivered 
the dates to the vendors without taking cash. 
The suit was filed immediately and interest upto 
the date of the suit was not claimed. The 
respondents did not specifically deny the term 
about cash against delivery but they relied on a 
business usage according to which delivery was 
to be given before cash and they contended that 
there was ratification by the appellants. In 
that state of pleadings it was evident that the 
suit could have been decided soon if it was 
intelligently tackled. Unfortunately, the appel- 
lants filed their plaint against a dead person 
and it was not till 29-9-48 that the plaint was 
allowed to be amended. After the written state- 
ment was filed, the appellants should have seen 
that proper issues were raised and the suit was 
fixed for hearing soon. Instead of doing so, the 
respondents were given an opportunity to deny 
the term and arguments were addressed to the 
Court to show that the term existed. Not only 
that but the appellants, suing the respondents 
for damages, in the alternative sued the vendors 
to recover price of goods. It was clear that if 
the vendors were able to pay the price, no loss 
was sustained. Further the fact to be considered 
is that the appellants were not entitled to 
interest before the suit. Thus considering the 
nature of the suit, the get up of the plaint, the 
way in which the suit was conducted by the 
appellants, this does not appear to be a fit case 
in which interest should be granted. The ques- 
tion of interest pendente lite became important 
as considerable period elapsed between the date 


of the institution of the suit and the date of 
judgment. Apparently the appellants were, if 
not mainly, substantially responsible for the 
delay caused. The learned pleader for the 
appellants contended that as defendants denied 
their liability, plaintiffs were entitled to interest 
pendente lite as compensation and reliance was 
placed on — ‘Jethi Lalji v. Ghandhi Karson’, 
AIR 1949 Kutch 6 (J). What that case laid 
down was that interest pendente lite was pay- 
able as compensation. At the time that case was 
decided, Civil Prccedure Code, Act 5 of 1908, 
was not in force and hence it was laid down 
that interest pendente lite could be awarded as 
compensation. Now the provisions of S. 34, 
C. P. C. apply. 

(6) I therefore hold that in this case discretion 
could properly be exercised *in refusing interest 
• before judgment. The decree passed by the 
trial Court is therefore confirmed and the appeal 
is dismissed with costs. 

B/H.G.P. Appeal dismissed. 
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Sindhu Resettlement Corporation Ltd. Com- 
plainant-Applicant v. Thakarshi Moti and others. 
Accused, Opponents. 

Criminal Revn. Appln. No. 17 of 1953, D/- 
5-8-1953. 


Penal Code (1860), S. 120B 
1938 Mad 130, Dissented from, 


Charge: AIR 


Criminal conspiracy, defined in S. 120 A 
and made punishable under S. 120B, is a 
new substantive ofience introduced by 
Chap. VIA in the Criminal Law of India. 
It follows that where it was alleged and 
prima facie shown that an offence of cri- 
minal conspiracy was committed, a charge 
under that section could be framed. If in 
pursuance of the said criminal conspiracy, 
offences were committed, there is nothing 
in the Code of Criminal Procedure which 
prohibits framing of charges for those 
offences along with the charge for criminal 
conspiracy. Charge for other offences may 
be for commission of substantive offence 
by one or more of the conspirators and 
abetment by others. There is nothing il- 
legal in framing a charge of criminal con- 
spiracy against certain persons and at the 
same time, framing charges of other 
offences, substantively or by abetment, alleg- 
ed to have been committed in pursuance 
of the conspiracy. AIR 1938 Mad 130 Dis- 
sented from; Case law discussed. 

(Paras 6, 8) 


Anno: Pen. -Code S. 120B N. 3. 

L. L. Thacker, for Applicant; K. N. Mankad 
for Opponents Nos. 1-2. 

CASES REFERRED TO: /Paras 

(A) (’38) AIR 1938 Mad 130: 39 Cri LJ 266 3 

(B) (’32) AIR 1932 Bom 406: 33 Cri LJ 666 7 

(C) (’34) AIR 1934 Mad 88: 35 Cri U 631 7 

(D) (’22) AIR 1922 Cal 107: 23 Cri LJ 657 7 

(E) (’33) AIR 1933 Oudh 86: 34 Cri LJ 124 7 

(F) (’38) AIR 1938 Nag 328: 39 Cri LJ 816 7 

(G) (’36) AIR 1936 Pat 346: 37 Cri LJ 893 7 

(H) (’16) AIR 1916 Sind 95: 17 Cri LJ 366 7 

(I) (’26) AIR 1926 Sind 171: 27 Cri LJ 243 7 

(J) (’44) AIR 1944 Sind 225: 46 Cri LJ 739 7 
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!(K) (’15) AIR 1915 Cal 688(2): 16 Cri LJ 3 8 

(L) (’30) AIR 1930 Rang 114: 31 Cri LJ 387 8 

(M) (’38) AIR 1938 Bom 481: 40 Cri LJ 118 8 

ORDER: This is a petition for revision of 
an order dated 18-6-1953, made by the Addi- 
tional Magistrate, F. C. Anjar, in a criminal 
proceeding initiated by the petitioner, indict- 
ing commission of offence's under S. 420, and 
S. 477A read with S. 109, Penal Code by op- 
ponents 1 to 3 and one Soni, since deceased. 
At the stage of framing charges, the learned 
Magistrate discharged opponent 3, held that a 
charge under S. 120B, Penal Code, could not 
be framed according to law and directed fram- 
ing of charges under S. 420 against opponent 
1 and under S. 420 read with S. 34 and S. 477A 
Tead with S. 109 against opponent 2. As the 
order discharging opponent 3 could be revised 
by the Sessions Court, Kutch, the petitioner 
•was directed to move that Court for obtaining 
the relief sought. 

(2) The facts of the case are that opponent 
1 had taken a contract from the Sindhu Re- 
settlement Corporation, represented by the peti- 
tioner, for construction of cement foundations; 
opponent 2 was working as a manager of op- 
ponent 1; opponent 3 was supervising the 
work on behalf of the Corporation; all the op- 
ponents and Soni since deceased, conspired to 
defraud the Corporation and in pursuance of 
that conspiracy, false measurements were en- 
tered, running bills were encashed and thus 
the Corporation was cheated. 


(3) It seems that at the stage of framing 
charges, the learned Magistrate was requested 
on behalf of the petitioner to frame a charge 
under S. 120B, Penal Code. The learned Magi- 
strate, without considering the evidence led, 
observed that the section applied only when 
no offence was committed. In support of his 
observation, he relied on — ‘In Re Venkata- 
ramia’, AIR 1938 Mad 130 (A). He also men- 
^he that ^e petitioner had not Spe- 
cifically mentioned indictment under S. 120B, 
Code, in his complaint. It is urged on 
behalf of the petitioner that the view held by 
the learned Magistrate is not correct and there- 
fore, the order be set aside. 


R ls . +1 5 a F® that this Court interferes ic 
revision with interim orders made by Subordi- 
nate Courts in pending proceedings. The ques- 

J*?, 1 ?.. 0 * law raised t° r consideration by this 
petition is one of general importance which 
ought govern other cases. Moreover, the posi- 

Ha? C ™ ted by the order made is quite necu- 
uar. The opponents are neither discharged 

120B Cl ppnfi irn!?P * ar the offence under S, 

thP~f P * Code L 1 i concerned. This Court has. 
therefore, to consider the legality of the order 


naS^ 907 Ra J ardars , Law of Crimes, Edn. 18 c 
page 207, it is observed that S. 120B onl 

n ° off f nc o has been actuall 
W^ ted - f J n su g port of this observation th 

_ ai *thors have relied on the Madrs 

ca^ Par , a 2 above * The decisi on in thj 

tion ml * y rGsted ? n the g round that san< 
S2? ,3?, .^cessary for initiation of a proceec 

S^ 8 i 9 fm Ul T g ?° m ;™sSion of an offence unde 
LY Incidentally, it was observed thi 

ma * ter had gone beyond the stag 
me l e conspiracy and offence was alleged 1 

aCt + Ually committed in pursuant 
hereof, these two sections were wholly irrel< 

vant. The reasons stated were that where tl 


offence was alleged to have been committed by 
two or more persons, such of them as actually 
took part in the commission should be charged 
with ihe substantive offence, while those who 
were alleged to have abetted it by conspiracy 
should be charged with the offence of" abet- 
ment under S. 109, Penal Code. 

(6) Criminal conspiracy, defined in S. 120AI 
and made punishable under S. 120B, is a new! 
substantive offence introduced by Chap. VIA in j 
the Criminal Law of India. It follows that; 
where it was alleged and prima facie shown! 
tnat an offence of criminal conspiracy was* 
committed, a charge under that section could! 
be framed. If in pursuance of the said crimi- 
nal conspiracy, offences were committed, there 
is nothing in the Code of Criminal Procedure 
which prohibits framing of charges for those 
offences along with the charge for criminal 
conspiracy. Charges for other offences may be 
for commission of substantive offence by one 
or more of the conspirators and abetment by 
others. It, therefore, does not appear how a 
charge under S. 120B, under the circumstan- 
ces, cannot be framed, according to law or is 
irrelevant. If it was intended that a charge- 
under S. 120B could only be made in those 
rare cases where no crime has been committed 
in pursuance of a criminal conspiracy, the 
legislature would have made its intention clear 
by adding a suitable proviso to S. 120B. The 
legislature had* made it clear that criminal 
conspiracy was punishable ‘where no express 
proviso is made in this Code for punishment of 
such conspiracy.’ 

For accepting the Madras view, it will be 
necessary to read a further proviso in S. 120B 
as under : 

‘and where no crime has been committed in 

pursuance of such a conspiracy.’ 

It was not held by the Madras High Court in 
the case cited that provision for punishment of 
substantive offence and abetment thereof com- 
mitted in pursuance of a criminal conspiracy, 
was express provision made in the Code for 
punishment of such a conspiracy. 

(7) In view of the discussion in the preced- 
ing para, it will be necessary to consider the 
view held by other High Courts. The learned 
counsel for the petitioner relied on — ‘Emperor 
v. Ramrao Mangesh’, AIR 1932 Bom 406 (B); 

— ‘Vankata Hanumantha Rao v. Emperor’, 
AIR 1934 Mad 88 (C); — ‘Abdul Salim v. King 
Emperor’, AIR 1922 Cal 107 (D) and — ‘Kun- 
war Sen v. Emperor’, AIR 1933 Oudh 86 (E). 
These cases do show that charges for offences 
alleged to have been committed in pursuance 
of a criminal conspiracy were framed along 
with a charge for criminal conspiracy. But it 
does not appear that the question under con- 
sideration was raised in those cases. Reliance 
was also placed on — ‘In re Surajpalsingh 
Indrapalsingh’, AIR 1938 Nag 328 (F). Refer- 
ring to the Madras case, it was observed by the 
Nagpur High Court, that it was legal to try an 
accused person on a charge of criminal conspi- 
racy to commit an offence even though the sub- 
stantive offence had been carried out. 

The learned Pleader for the opponents relied 
on — ‘Jugeshwar Singh v. Emperor’, AIR 1936 . 
Pat 346 (G). In that case, it was held that ** 
where a criminal conspiracy amounted to abet- 
ment under S. 107, it was necessary to invoke 
the aid of Ss. 120A and 120B. This view was 
based on the interpretation of the proviso 
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‘where no express provision is made in this 
Code for the punishment of such a conspiracy’ 
used in S. 120B. According to the view of the 
Patna High Court, S. 120B was designed to 
cover two classes of cases. First class is where 
conspiracy is found for commission of a serious 
offence but no act or illegal omission had taken 
place in pursuance of it. This is so because the 
proviso to the section provides that an agree- 
ment to commit an offence shall amount to a 
criminal conspiracy. Second class is where some 
act besides the agreement is done in pursuance 
thereof. It was observed that this conspiracy 
in no case would amount to abetment a:.d 
where it amounted to abetment, it was un- 
necessary to invoke the aid of S. 120B. It was 
not held that a charge under S. 120B could not 
be framed under such circumstances. It seems 
that the view is expressed on the interpretation 
of the phrase ‘where no express provision is 
made in this Code for the punishment of such 
a conspiracy.’ 

The Court of the Judicial Commissioner, 
Sind has come to a contrary conclusion — 
‘Udhasing Tahilsingh v. Emperor’, AIR 1916 
Sind 95 (H), followed in — ‘Kishanchand v. 
Emperor’, AIR 1926 Sind 171 (I). In — ‘Em- 
peror v. Pir Muindin’, AIR 1944 Sind 225 (J), 
it was held that in such a case it would be 
sufficient that the persons concerned be pro- 
ceeded against for the crime itself and abet- 
ment thereof and that they need not necessarily 
be charged also with criminal conspiracy. 

(8) I prefer to follow the view of the Nag- 
pur High Court and hold that there is nothing 
illegal in framing a charge of criminal conspi- 


racy against certain persons and at the same 
time, framing charges of other offences, sub- 
stantively or by abetment, alleged to have been 
committed in pursuance of the conspiracy. The 
view so held by me is supported by authorities 
vide — ‘Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Monmohan Roy’, AIR 
1915 Cal 688 (2) (K); — ‘Ba Chit Maung v. 
Emperor’, AIR 1930 Rang 114 (L), in which 
charges of offences committed in pursuance of 
the conspiracy were joined with the charge of 
conspiracy. In — ‘Emperor v. Karamalli 
Gaulamalli’, AIR 1938 Bom 481 (M), it was 
held that where conspiracy was charged, it 
was always open to the prosecution to charge 
further that the illegal acts which were the 
object of the conspiracy had been carried out 
and that the said illegal acts should be sepa- 
rately charged for being separately punished. 

(9) Result is that the order made by the 
learned Magistrate, in so far as it held that no 
charge could be framed under S. 120B as it 
only applied when no offence had been com- 
mitted, is set aside. This judgment may not be 
taken to have decided anything more than the 
question of law raised. It will be open to the 
learned Magistrate to consider such other con- 
tentions to the framing of a charge under S. 
120B, such as insufficiency of prima facie evi- 
dence, absence of sanction etc. as may be rais- 
ed before him. 

A/M.K.S. Order accordingly. 
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SUBJECT INDEX 


Arms Act (11 of 1878), S. 2— Commencement in 
Part B States — (Part B States (Laws) Act (3 of 
3951), S. 3)— (General Clauses Act (1897), S. 5) 

236a 

Ss. 14. If) — Sections do not infringe funda- 
mental rights — (Constitution of India, Arts. 19 

(1) (b), (f), 19 (5) and 31) 2366 

8. 14 — Is not void of as delegated legislation 

— (Constitution of India, Art. 245) 236c 

8. 16— See ibid, S. 14 2366 

Bombay Industrial Relations Act (11 of 

1947), (as adapted in M . B. State), S. 73 A — 
S. 73A is not discriminatory within scope of Con- 
stitution of India, Art. 14 231a 

8. 73. A — Nature of right conferred by 

S. 73A 231c 

Ss. 87 and 88 — Industrial Court is not Court 

of law ' 2316 

8. 88— See ibid, S. 87 2316 

Cantonments Act (2 of 1924), 8. 81— See ibid, 
S. 103 18 

S. 82— See ibid, S. 103 18 

8. 83-See ibid, S. 103 18 

Ss. 103 and 81 to 83 — Applicability — De- 
mand of information under S. 103 to ascertain 
liability to pay octroi— Legality 18 

Certiorari— See under Constitution of India, 
Art. 226. 

Civil Procedure Code (5 of 1908) — Preamble 
Sec (l) Constitution of India, Art. 31 

(FB) 2576 

(2) Constitution of India, Art. 362 2546 

(3) Interpretation of Statutes 26b, d 

8. 2 (2) — See Constitution of India, Art. 133 

(1) 45 

8. 9 

See also (l) Constitution of India, Art. 226 

191d 

(2) Houses and Rents — Madhya 
Bharat Sthan Niyantran Yidhan 
(Smt. 2006), S. 10 13 

8. 9 — Suits of civil nature — Plaintiff 

claiming along with defendant the right of 
Yajman Vrifci filing suit for declaration of his 
right to share of income and recovery of amount 
to be found due on taking account — Suit is for 
establishing right in property and is of civil 


nature — Case law referred - 
Religious office— Yajman Vriti 
of share of income) 

8. 11 — See ibid, S. 105 


(Hindu Law — 
Suit for recovery 

7 d 
151 a 


8. 11 Expl. IV — See Tenancy Laws 


Quanoon Mai, Gwalior (Smt. 1983), S. 119 270 

8. 13 — Judgment against foreigner 225a 


Civil P. C. (contd.) 

Ss. 19 and 20 — Plaintiff writing letter from 

. Ujjan to defendant in Bombay that he is sending 

his watch for repairs by parcel Defendant 

receiving parcel but finding it empty — Cause of 
action — Tort — (Contract Act (1872), Ss. 4, 10, 
187 and 218) — (Tort — Conversion) 38a 

Ss. 19 and 20 — S, 20 is subject to limitation 

of S. 19 386 

8. 20 — See ibid, S. 19 38a, 6 

8. 48(1) (b) — Subsequent order — Meaning 

of — Order of executing Court — Decree converted 
by compromise into decree for payment by instal- 
ments — Starting point: A. I. R. 1944 Lah. 106 
and A.I.R. 1932 All. 273 (FB), Dissent from 63 

8s. 94, 151 and O. 39 Rr. 1,2 — Power to 

grant temporary injunction under inherent powers 

154 

8. 95 — Insufficient grounds — Meaning — 

Onus on the applicant — (Gwalior Civil P. C., 
(Smt. 1966), S. 439) — Words and Phrases — 
Insufficient grounds) 906 

8. 95 (1) — Compensation for injury: 164 

Ind Cas 73 (Cal), Dissented from 247 d 

8. 95 (l)(a) — Attachment applied for on 

insufficient grounds 247c 

8. 96— See ibid, S. 145 77a 

8. 100 — See also Madhya Bharat High Court 

of Judicature Act (8 of 1949), S. 23 184a 

8. 100 — Concurrent finding of fact 2696 

Ss. 100-101. 

See (1) Houses and Rents — Madhya Bharat 
Sthan Niyantran Yidhan (5 of 1950), 
S. 4 (g) 1956 

(2) Provincial Small Cause Courts Aot 
(1887), S. 25 242 

Ss. 105 and 11 — Error or irregularity — 

Error must be affecting the decision of the case 

151a 

8. 107— See also ibid, S. 151 16 

8. 107 — Appellate Court — Powers of, in 

matters of evidence and proof 180 

S. 109 

See (l) Constitution of India, Art. 133 (l) 

45; (FB) 209* 

(2) Madhya Bharat High Court of Judi- 
cature Act (8 Qf 1949), S. 27 

(FB) 209a 

• 8. 115 

See also (l) ibid, S. 149 81a 

(2) Court-fees Act (1870), S. 12 40a 

(3) Provincial Small Cause Courts 

Act (1887), S. 25 24 

8. 115 — Interlocutory Orders— Word ‘C 

in section can include interlocutory orders 
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Civil P. C. (contd.) 

Revision lies against such orders when the three 

conditions in first part of section are satisfied 9a 

S. 115 — Jurisdiction — Irregular exercise 

Rejection of evidence , 95 

S. 115 — ‘Case’ — Interlocutory order 50a 

S. 115 — Question relating to onus of proof 

505 

S. 115 — Exercise of jurisdiction illegally or 

with material irregularity 50c 

S. 141 — See also ibid, 0. 22, R. 9 272a 

S. 141— Applicability — AIR 1949 Lah 186 

(FB), Dissented from 2725 

Ss. 145 and 96 . — Discharge of surety 

Surety for production of judgment-debtor— Bond 
in general terms for production until disposal of 

objection to arrest and thereafter on notice 

Arrest declared legal in appeal and execution 
ordered to be proceeded with — Surety not a party 
to appeal — Liability of surety 77 a 

S . 145 — Liability of surety — Surety for 

production of judgment-debtor on notice Period 

of notice not fixed in bond — Sufficient notice 775 

Ss. 149 and 115 — Revision — Order requiring 

payment of additional court-tee is revisable 81a 

S. 151 — See also ibid, S. 94 154 

-r — Ss.151 and 107 , 0. 41, R. 23 and O. 43, 

H. 1 (u) — Remand under inherent power No 

appeal lies ^g 

O. 2 , R. 2 — Applicability 161a 

- 0. 2, R. 2 — Suit by co-sharer for share of 

profits 2615 

0. 2, R. 4 — Scope of 16lc 

——0. 6, B. 4 Trade usage _ Particulars to be 
alleged and proved 

14 1 £ 2 r~ Issue “has the plaintiff a 
superior right of pre-emption” held was suffi- 

cien y wide to cover a case about easement 

vidence about easement allowed and adduced 

JN° party talren by surprise _ Merits of the case 
could be heard ^ 

7 2 ^' 22 ' 2 aot obligatory on party 

to accompany process-server 48 

0. 18, R. 18 —. Local inspection — Use of 

15a 

—0. 19. S. 1 _ P ro ot by nffidiyit _ When 

——0. 19, B. 3—Affidavits—Essentials — Non- 

compliance with B. 3 Affidavits are ignored 82c 

18 — See Stamp Act (1899), S. 2 

— — 0 _£Z, B. 29 — “Such Court” _ More thsln 
one Judge m same Court - Suit pending before 

execution 01 ^ 10 * 1 ^ 6 ^ 0re an0 ^ er — Former can stay 

C*\ 07 7"> r\r\ 181a 

ZZZ 'zJ" r — I(l is not correct to say that 

4 decie" ““ 6 ° rdered only by Court 

n !!' ^ — Objection after sale 264 

reviQi™ ’ B ' t and S ■ 141 — Applicability to 

AIr Xq ~ AIR 19 49 Lah 186 (FB); 

R 1949 Mad 435, Dissented from 272a 


Civil P. C. (contd.) 

0. 23, R. 3— See Stamp Act (1899), S. 2 (15) 

47 

0. 38, R. 5 — Applicability — Intention to 

obstruct or delay execution not proved Attach- 
ment cannot be ordered ' 90a 

0. <38, R. 5 — Sufficiency of grounds 2475 

0. 39, R. 1 — See also ibid, S. 94 154 

— 0. 39, R. 1] 0. 41 R. 5 — Effect of applica- 
tion and notice to opposite party 245c 

0. 40, R. 1 — Scope of — Just and convenient 

— Meaning — Suit for recovery of money by 

simple creditor — No special equity Receiver 

cannot be appointed— (Gwalior Civil P. C. (Smt. 
1966), S. 451) —(Words and Phrases — Just and 
convenient) 85 

0. 41, R. 5 — See ibid, 0. 39, R. 1 245c 

0. 41, R. 23 — See ibid, S. 151 16 

-—0. 4 <3, R. 1 (u) — See ibid, S. 151 16 

Civil Procedure Code (Amendment) Act (2 
of 1951), S. 20 — Execution of decree passed by 

court in Part A State by Court in Part B State 

AIR 1952 Mys 69, Dissented from 225c 

Companies Act (7 of 1913), S. 87 D _ See also 
Interpretation of Statutes 26d 

S. 87 D (3) — Liability under — (Indore 

Companies Act, S. 87 D) 26a 

— . — S. 87 D — Guaranteeing of loan — Meaning 
of — (Indore Companies Act, S. 87 D) — (Contract 
Act (1872), S. 126) 26c 

Constitution of India (1950), Art. 13 — See 
Tenancy Laws — M. B. Abolition of Jagirs Act 
(28 of 1951), S. 4(1) (g) (FB) 97a 

Art. 14 

See also (1) Bombay Industrial Relations Act 

(11 of 1947), S. 73A 231a 

(2) Penal Code<1860), S. 354 1475 

(3) Tenancy Laws — M. B. Abolition 
of Jagirs Act (28 of 1951), S. 4 

(1) (g) (FB) 97a 

Art. 14 — Classification under — (Penal Code 

(1860), S. 354) 147c 

Art. 14 — Application — Article applies to 

laws and not to administrative acts or omissions 
contrary to any law 165^ 

Art. 15 (1)—See Penal Code (1860), S. 354 

Uld 

Art. 19 - See ibid, Art. 31 (FB) 2575 

Art. 19 (l) (b) (f) — See Arms Act (1878), 

S. 14 2365 

Art. 19 (5) — See Arms Act (1878), S. 14 

2365 

Art. 31 

See (1) Arms Act (1878), S. 14 2365 

(2) Tenancy Laws — M. B. Abolition of 
Jagirs Act (28 of 1951), S. 4 (1) 
(g) (FB) 97a 

Arts. 31, 19 and 226 — “Property” — Pay- 
ments made to irregular forces — (Interpretation of 
Statutes — Orders having force of law and merely 
administrative orders— Distinction) — (Civil P. C. 

(1908), Preamble) (FB) 2575 
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Constitution of India (contd.) 

Arts. 31 (2), 39 (hi, 39 (c )— Public purpose 

Test — M. B.-Act, 28 of 1951 is for public 

purpose — (M.B. Act, 28 of 1951, S. 1): (FB) 97c 
Art. 31 (Jr )— Public purpose is not justiciable 

issue (FB) 975 

Ait. 39h See ibid, Art. 31 (2) (FB) 97 c 

Art. 39(c) — Sec ibid, Art. 31 (2) (FB) 97c 

Art. 133 Sec also Madhya Bharat High 

Court of Ju licaturo Act (8 of 1949), S. 27 

(FB) 209a 

Art. J33 — Final order— Order appointing 

a receiver is not a final order 204 

Art. 133 ( 1 ) — “Final order” and “decree” — 

Meaning of— (Civil P.C. (1908), Ss. 2(2), 109): 45 

Art. 133 (1) — Distinction between CL (a) 

or (b) and Cl. (c) : A.I.R. 1952 Punj. 103 (F. B.) 
and A. I. R. 1952 Pat. 341 (F. B.), Dissented 
from (FB) 209 d 

Art. 133 (1) — “An appeal shall lie to the 

Supreme Court — (Civil P. C. (1908), S. 109) 

(FB) 209c 

Art. 131 (1) ( c ) — Leave to appeal to 

Supreme Court — Principles — Question of inter- 
pretation of temporary Act 35 

Arts. 131 (1) ( c ) and 215 — Contempt of 

High Court — Nature of proceeding — Principles 
governing granting of certificate in criminal cases 
— Certificate refused 206 

Art. 215 — See also ibid, Art. 134(l)(c) 20G 

Art. 215 — Exercise of jurisdiction — (Con- 
tempt of Courts Act (1926), S. 1) 245a 

Art. 215 — Contempt, what constitutes — 

(Contempt of Courts Act (1926), S. l) 245 d 

- Ait. 215 — Considerations of propriety — 

(Contempt of Courts Act (192G), S. 1) 215c 

Art. 215 — Contempt of Court, what cons- 
titutes — (Contempt of Courts Act (192G), S. 1) 

245/ 

Art. 225 

See also (1) ibid, Art. 31 (FB) 2575 

(2) ibid, Art. 3G1 54c 

(3) Tenancy Laws — M. B Abolition 

of Jagirs Act (28 of 1951), 
S. 4 (1) (g) (FB) 97a 

Art. 225 — Mandamus — Contractual rights 

— Enforcement of 54a 

Art. 255 — Mandamus — Writ against exe- 
cutive orders — Injury not shown — Writ will 
not be issued 545 

Art. 225 — Application for writ — Prayer 

must be specific and precise — General words “as 
the Court may be pleased to grant such writs as 
it may think lit” should be avoided 54 d 

Art. 225 — Petitioner in affidavit stating 

facts which are false beyond doubt — Petition 
deserves to be rejected 58a 

Ait. 225 — Order of direction can bo issued 

only for enforcement of fundamental right or 
legal right — Unilateral decision of Government 
to give land on lease to petitioner — No agree- 


Constitution of India (contd.) 

ment of lease — Petitioner has no present right to 
the lease of the land — If no lease is granted, no 
legal right of the petitioner is violated 585 

Art. 226 — Order restraining Income-tax 

officer from enforcing assessment — Order by 
Income-tax Officer passed on same day subsequent 
to High Court’s order — Validity 65 h 

Art. 226 — Writ of mandamus, when issued 

165a 

Art. 225 — Other remedy — Burden of proof 

1655 

Ait. 226 — Grounds for urgency of remedy 

165 d 

Art. 225 — Issue of writ of mandamus — 

(Gwalior State Civil Service Rules, Smt. 1991) 

165c 

Arts. 226 , 227 and 329 (h) — Jurisdiction 

of High Court to interfere with decision of Elec- 
tion Tribunal — (Representation of the People 
Act (1951), S. 105) 197a 

— Arts. 226 and 227 — High Court when can 
interfere with decision of Election Tribunal: 1975 
Art. 226— Inferior Tribunal 197c 

Art. 226 — Certiorari if can be issued to quash 

erroneous decision of inferior Tribunal within its 
jurisdiction — (Civil P. C. (1908), S. 9) 197 d 

Arts. 226 , 22 S — Another remedy open — 

(Madhya Bharat Police Act (76 of Sm. 2007), 

S. 12) 222 

Art. 226 — Point not taken in petition but 

based on statement in return cannot be allowed 

236rZ 

Art. 227 — See also ibid, Art. 226 197a, 5 

Art. 227 — Interference under — (Represen- 
tation of tho People Act (1951), Ss. 83 (2), 85) 

267 

Art. 228 — See ibid, S. 226 222 

Art. 215— See Amis Act (1878), S. 14: 236c 

Art. 246 — Union List, Item 3 — Sec Houses 

and Rents — Madhya Bharat Sthan Niyantran 
Yidhan of S. Y. 2006 (15 of 1950) 5 

Art. 261 (3 ) — Execution of decree passed by 

Court in Part A State by Court in Part B State 
— Art. 261 (3) cannot be availed of 2255 

Arts. 265 and 277 — “Levy” and' “imposi- 
tion” — Distinction 20/ 

Art. 276 

See also (1) Gwalior War Profits Tax Ordi- 
nance (2001) 20c 

(2) Municipalities — - Gwalior Muni- 
cipalities Act (Sm. 1993), 

S. 52 (j) . 145a 

Art. 276 and Proviso to Art. 276 (2) — 

Applicability to tax under Gwalior War Profits 
Tax Ordinance — (Gwalior War Profits Tax 
Ordinance, 2001) 20a 

Art. 277 — See also ibid, Art. 265 20/ 

Arts. 277 and 278 (1) (a) — Tax under% 

Gwalior War Profits Tax Ordinance — Levy of — > 
Agreement between President and Rajpramukh— 


Constitution of India (contd.) 

Validity — (Gwalior War Profits Tax Ordinance 
(2001)) 2 06 
Art. 278 — See ibid, S. 277 206 

Art. 295 (1 ) — Obligation to maintain irre- 
gular forces (FB) 257a 

Art. 329 (b) — See ibid, Art. 226 197a 

—-Arts. 361 and 226 — Applicability — Act of 

Raj Pramukh done professedly under Constitu- 
tion 54c 

Art. 362 — Nature and enforceability ol 

Art. 13 of the Covenants of Madhya Bharat 

Rulers— (Interpretation of Statutes (Civil P. C. 

(1908), Pre.) — (Covenants of Madhya Bharat 
Rulers, Art. 13) 2546 

Art. 362 — Exemption from personal appear. 

ance as complainant of Ruler of Sailana State _ 
(Covenants of Madhya Bharat Rulers, Art. 13)_ 
Criminal P. C. (1898;, Ss. 197-A, 259 254c 

Art. 372 — See also Municipalities — Gwalior 

Municipalities Act (Sm. 1993), S. 52 (j) 145a 

: Art - 372 — Power to amend Income-tax Act 

imposing income-tax in Madhya Bharat on 
income accruing before 26-1-50 (FB) 656 

— -Sc6. 7, List I — See Houses and Rents 

2006 [l5 B fT^O than Niyantran Vidhan of S. Y. 

——Sch. 7 , List 2, Entry 36 — See M. B. Abo- 
lition of Jagirs Act (28 of 1951), S. 4 (1) (g) 

n , r . , Tr „ (FB) 97 a 

-ben. 7, List II , Entries 60 and 62 See 

iQ U Q n qf i o ali K t o S rT Gwali0r M « ni oipalities Act (Sm. 
1993), S. 52 (j) 145a 

-—Sch 7, List 3 Entry 42 — See M. B. Abo- 
lition of Jagirs Act (28 of 1951), S. 4 (l) (g) 

„ . (FB) 97 a 

Contempt of Courts Act (12 of 1926), S. 1 _ 
bee also Constitution of India, Art. 215 

T~T S - {-Criticism of High Court’s dtetsifn^b/ 

to contempt — (Precedent) 606 

^rr^ onfcen JPk by inferior judicial officers 
and Magistrates Power of High Court 60a 

Sri f * ‘t lm >- S ■ *-*• Civil P- c. 

■S. lO-Sa Civil P. 0. (1908), g. 19 

S~‘ p° J 

7 • w each of pr0mise of marriage 1 

o 79/0 c ° 7 yiy 

— bee Companies Act (1913), S. 87D 

f l 8 ll~sZ c iG j i ft ( 1908 )> S. 19 38a 

* 18 ~ See Civil P. C. (1908), S. 19 38a 
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Cotton Textile (Control of Movement) Order 

(1948), S. 3— General permit Cl. 2 _ ‘Personal 
luggage’ — Distinguished from business luggage 
and parcel 2G5a 

— — S 3 — Notification under, No. 15 Tex. 1/49 

(C. T.) dated 17.2.51, Contravention-Magistrate 

not putting accused question in examination 

“ “ d ‘ y' Cr ’ F - C - a3 regards weight of cloth 
exceeding 20 pounds in weight-No inference can 

be drawn against accused from statement of 

constable in evidence .that weight was 66 pounds' 

— (Cr. P. C. (1898), Ss. 342, 423) 2656 

Court-foe — See Court.fees Act (1870), S. 8 (v) 

Court-fees Act (7 of 1870), S. 7 (IV) (b) 
Sell. II Art. 17 (VI I — Expression “to enforce 
the right to share in the property”- Implications 

of — Applicability to suit for partition by co 
owner who has not been excluded from enjoyment 
of common property-Art. 11 (VI) of the Indore 
Act makes no distinction between an appeal filed 
by plaintiff or by the defendant— (Indore Court 

fees Act, Art. 11 (VI)) 15W 

S. 7 1 iv) (c) — See ibid, Sch. II, Art. 17 (hi) 

“ — S - 8 (>■') (») a nd Sch. II, Ait. 17 (vif— 
Property of temple — Suit for possession- for pur 
pose of managing it— Court-fee 405 

i "S- 12 — Revision when lies at defendant’s 
instance— Civil P. C (1908), S. 115 : AIR 1947 
All 404 ; A I R 1941 Cal 518 and AIR 1941 Cal 
509, Dissent, from 4 0a 

Sch. II, Art. 17 (Hi) and S. 7 (iv) (c) 

Applicability — Suit for declaration that alleged 
receipt was forgery— Additional prayer for finding 
of absence of consideration if receipt was found 
genuine — Held latter was prayer for additional 
relief and 'ad valorem’ court-fee on amount 
involved under receipt was payable in addition to 
fixed fee paid on first relief 816 

Sch. II, Art. 17 (vi) 

See (1) ibid, S. 7 (iv) (b) 2525 

(2) ibid, S. 8 (v) (e) 405 

Covenants creating United State of Madhya 
Bharat (1948), Art. 16 (i) — Right of Civil 
Servants to pension 165/ 

Covenants of Madhya Bharat Rulers, Art. 13 

See Constitution of India, Art. 362 2546, c 

Criminal Procedure Code (5 of 1898), S. 1 
(2) — See M. B. Panehayat Vidhan, Sm. 2006 
(58 of 1949), S. 77 — Special law 89a 

S. 4(1) (h) — See S. 350 (1), Proviso (a) 1 

S. 5 — See M. B. Panehayat Vidhan, 

Sm. 2006 (58 of 1949), S. 77 — .Special law 89a 

S. 29 — See M. B. Panehayat Vidhan, 

Sm. 2006 (58 of 1949), S. 77 — Special law 89a 

S. 30 — Magistrate invested with S. 30 

powers during pendency of committal proceeding 
— Notification is not retrospective 56a 

S. 145 — Second Class Magistrate — Jurisdie. 

tion 955 
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Criminal P. C. (contd.) 

S. 146 — Attachment — Possessor dispossessed 

— Possession given to non- applicant — No power 

95a 

S. 154 — See Evidence Act (1872), S. 32 ( 1 ) 

249 d 

Ss. 164 and 364 — Non-compliance of — Con- 
fessions recorded from day to day and accused 

remaining in police custody throughout No 

memorandum at foot of each confession as laid 
down in S. 164 (3) — Confessions must be rejected 

— Oral evidence of Magistrate that they were 

voluntary will not cure the defect (Evidence 

Act (1872), S. 24) 87a 

S. 197 A — See Constitution of India, Art. 362 

254c 

Ss. 236 , 237 and 238 — Principal offence 

and abetment thereof 155a 

S. 237— See ibid, S. 236 155a 

S. 238-See ibid, S. 236 155a 

Ss. 247 , 259 — Appearance of complainant 

must be personal and not through pleader 254a 

S. 250 — Applicability — Section does not 

apply to proceedings under S. 107 256 

S. 256 — Right of accused to cross-examine 

prosecution witnesses 175c 

S. 259 

See (1) ibid, S. 247 254a 

( 2 ) Constitution of India, Art. 362: 254c 

S. 342 — See also Cotton Textile (Control of 

Movement) Order (1948), S. 3 2655 

S. 342 — Examination of pleader of accused 

26c 

Ss. 342 and 439 — Nature of examination 

contemplated by section — Non compliance of 

Effect 49 

S. 344 — Stay of criminal proceeding pending 

civil suit 1945 

Ss. 350 (1), Proviso (a) and 4(l)(lc) — 

Trial — Meaning _ Inquiry and trial— Distinc- 
tion — Warrant case — Charge framed Case 

taken up by another Magistrate _ Charge is not 
wiped out 1 

S. 364 — See ibid, S. 164 87a 

S. 367 — See Penal Code (1860), S. 318: "224 

S. 423— See also Cotton Textile (Control of 

Movement) Order (1918), S. 3 2655 

S. 423 — Finding of fact — Interference 305 

S. 426 ( 1) — Operation of bail 266 

Ss. 435 and 436 — Which Court can revise 

— Offence committed in railway area 156 

S. 436 — See ibid, S. 435 156 

Ss. 438 and 497 (5) — Anticipatory bail 

Power of Sessions Judge to cancel— Reference to 
High Court — Competency — Essential Supplies 
(Temporary Powers) Act (1946) 41 

S. 438 — Power of Sessions Judge or District 

Magistrate to refer 149 c 

S. 439 

See also (l) ibid, S. 342 49 

( 2 ) ibid, S. 514 4 


Criminal P. C. (contd.) 

Ss. 439 and 47 6 B — Revisional jurisdiction 

— Order under S. 476B for filing complaint 

under S. 193, Penal Code — Offence committed 
in civil proceedings — When order is attacked as 
being without jurisdiction, question whether revi- 
sion lies on Criminal or Civil Side of High Court 
is academic 425 

S. 439 — Revision of discretionary orders 

i94a 

S. 439 — Conviction proceeding on plea of 

guilty _ No question of legality or extent of 
sentence involved — Revision will not be enter- 
tained 230a 

S. 476 — See ibid, S. 476B 12a 

S. 476B — See also ibid, S. 439 125 

Ss. 476 (b) and 476 — Offence under S. 193, 

Penal Code — Order under S. 476B — No enquiry 

and preliminary order under S. 476 — Validity 

(Penal Code (1860), S. 193) 12a 

S. 497 — Principles governing bail Anti- 
cipatory bail 3 

S. 497 ( 5 ) — See ibid, S. 438 41 

Ss. 514 and 439 — Forfeiture of bond 

Conditions which must be fulfilled before court 
can realise penalty— Realisation of penalty with, 
out notice to show cause is illegal 4 

S. 514 — Applicability— Surety bond under 

Opium Act for production of accused before police 
or Court or Customs Officer — Forfeiture of bond 

— Section 514 does not apply 94 

S. 516 A — See also Evidence Act (1872) 

S. 92 19 2 

Ss. 516 A, 517 and 523 — Property seized by 

Police-Jurisdiction of Magistrate to pass orders 
in respect thereof 241a 

S. 517 

See ( 1 ) ibid, S. 516A 241a 

( 2 ) Evidence Act (1872), S. 92 192 

S. o20 — Scope — Court of appeal or revi- 
sion _ Meaning: A. I. R. 1918 Bom. 186 and 
A. I. R. 1924 All. 675 (2), Dissented 149a 

S. 520 — Concurrent jurisdiction of Courts 

— When lost 449 ^ 

S'. 523 — See also ibid, S. 516A 241a 

Ss. 523 and 561A — Power to re-call pro- 
perty wrongfully disposed 2415 

,S. 537 — See Madhya Bharat Essential 

Supplies (Temporary Powors) Act (S. 2006), 
S. 11 243 

— --S. 561 A — See ibid, S. 523 2415 

Criminal Trial — Benefit of doubt 249a 

Witness — Sec Evidence Act (1872), S. 1 

_ . 2495;o 

Deed — Construction — Mortgage or sale — 

Decided cases — Use of— T. P. Act (1882), S. 54 
and S. 58 443 J 

Easements Act (5 of 1SS2 ), Ss. 4 and 15 — 
Applicability — Yajman Vriti — Right is not an 
easement right — Right cannot be held to havo 
boon acquired becauso it had boon in existence for 


w. 
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Easements Act (contd.) 

twenty years — (Hindu Law — Religious office — 
Yajman Vriti) 7 a 

S. 15 — See ibid, S. 4 7a 

S. 52 Presumption of license from facts 

and circumstances 28 b 

Essential Supplies (Temporary Powers) Act 

(24 of 1946) — See also Criminal P. C. (1898), 


S. 438 
•S. 7 


41 


- See also Penal Code (1860), S. 511 

. 216 

•S. 7 — Proof — (Evidence Act (1872), S. 78) 

♦ 244a 

v S . 7 — Vicarious liability 2445 

S. 7 (l) — Breach of notification — Noti- 
fication should be exhibited _ Judicial notice of 
notification— (Evidence Act (1872), S. 57) 84a 

Evidence Act (l of 1872), S . 1 — “Falsus in 
uno falsus in omnibus” — (Criminal Trial-Wit- 
ness) — (Maxims) 2495 

S. 1 — -False statement by witness— (Crimi- 
nal trial — Witness) 249c 

S. 9 — Identification parade — Mode of con- 

ducting 875 

— S. 17 — Admission — Gratuitous admission 
— Withdrawal of 184^ 

S. 24— See Criminal P. C. (1898), S. 164 

S. 32 (l ) — First information by person who 
is dead— (Criminal P. C. (1898), S. 154) 249d 

S. 32 (1 ) — Value of dying declaration 249c 
S. 33 — Necessity to record finding 262a 

•S. 34 — Account books — Form of llle 

-Ss. 35, 87— Official publications — Eviden. 

tiary value (££) 97^ 

■S. 35 — Pawti Book — Evidentiary value of 

o o-o . 184d 

■0. 57 — See Essential Supplies (Temporary 

Powers) Act (1946), S. 7 (1) 84a 

TZZ^J 9 ^ 61 ' fi (5) and 65 — Contents of lost 
document—Proof by oral evidence 177/ 

■S. 61-See ibid, S. 59 1 77, 

■S. 63 (5) — See ibid, S. 59 -177/ 

■S. 65-See ibid, S. 59 yjy 

■S. 68— See Stamp Act (1899), S. 2 (5) 

■S.78 — See also Essential Supplies (Tem 
porary Powers) Act (1946), S. 7 244a 

■** 78 - Government notification -Its proof 

-Proof of Government Notifications ^ 

f ib «. 8- 35 (PB) 97/ 

o. yo— Presumption under — Discretion 
Interference by appellate Court 

•6. 91 _ See Registration Act (1908), S. 49 

^ rov ^ so (2)— Supurdginama Oral 

& °'- (0limi “ 1 P - c - (W9W 

92, Prov. 4 — Contract of debt— Modified? 

1 K7 

1953 Indexes (M. B.) 2 a 


■S. 78 


9 

Evidence Act (contd.) 

S . 99 — Gwalior State Pre-emption Act (1922 

Smt.), S, 3 — Deed ‘ex facie’ mortgage Contem- 

poraneous oral agreement to treat it as sale not 
proved— Transaction cannot be treated as sale 

Ss. 101 to 103 

See also (1) Contract Act (1872), S. 16 

. * 32a 

(2) Madhya Bharat Kerosene Con- 

trol Order (1949), S. 3 175a 

(3) Penal Code (1860), S. 215 

o „ 191c 

— — os. 101 to 103 — Suit for rent— Part of sum 

claimed relating to dues in respect of electric 

charges— Defendant denying existence of liability 

—It is for plaintiff to prove by tangible evidence 

how sum was made up 247a 

S. 114 — See Contract Act (1872), S. 16 

S. 114 — Official acts 177<? 

Ss. 114, III. (e ) — Presumption of regularity 

of service of summons— Rebuttal of — Order re- 
fusing permission to examine witnesses held not 
justified 82a 

S. 118 — Duty of Court 262 b 

Factories Act (63 of 1948), Ss . 51, 52 and 92 
—Prosecution in respect of each worker 2305 

S. 52 — See ibid, S. 51 2305 

S. 92— See ibid, S. 51 2305 

General Clauses Act (10 of 1897), S. 3 (29 )— 
Order does not include notification 845 

•S. 5— See Arms Act (1878), S. 2 236a 

■S. 5 (3 ) — Applicability to notifications 


2455 

x New offence created by new 
enactment — Prosecution — Procedure 1395 


S. 26 — Scope 


— o ULr 

Guardians and Wards Act (8 of 1890), S. 25- 
— Custody of child of tender years — Paramount 
consideration— Respective rights of parents 190> 

Gwalior Civil P. C. (Smt. 1966), S. 439 — See 
Civil P. C. (1908), S. 95 905 

S. 451— See Civil P. C. (1908), 0. 40, R. 1 

85 

Gwalior Municipalities Act (Smt. 1993) 

See under Municipalities 

Gwalior Hindu Widow’s Remarriage Act 

(Smt. 1992), S. 8 — Remarriage of widow — Mode- 
of proof _ . 159a 

S. 3 — Applicability to widows entitled to 

remarry under custom (Quaere) 159c 

S. 3 — Custom not pleaded— Effect 1595 

Gwalior Limitation Act, Art. 5 — See Limita- 
tion Act (1908), Art. 49 91a 

Art. 11— See Limitation Act (1908), Art. 49 

91a 

Art. 13 — See Limitation Act (1908), Art. 49 

91a 

Gwalior Pre-emption Act (Smt. 1992), S. 19 

— Consideration for pre-emption sale Onus 

177a 


10 
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Gwalior Pre-emption Act (contd.) 

S. 19 — Provi3ioDs of S. 49, Gwalior Regis- 
tration Act are not abrogated — (Gwalior Regis- 
tration Act (Srnfc. 1971), S. 49 — (Registration Act 
(1908), S. GO) 177cZ 

Gwalior Registration Act (Sint. (1971), S. 49 
See (1) Gwalior Pre-emption Act (Smt. 1992), 

S. 19 llld 

(2) Registration Act (1908), S. GO 

177 c 

Gwalior State Civil Service Rules (Smt. 
1991) — See also Constitution of India, Art. 226 

165e 

Right to pension not enforceable right 

165c 

Right to pension- contributions by employer 

„ , 165/4 

Gwalior State Pre-emption Act (1922 Smt ), 

S. 3— See Evidence Act (1872), S. 99 143a 

Gwalior War Profits Tax Ordinance 2001 
See also (1) Constitution of India, Art. 27G 

20a 

(2) Constitution of India, Art. 277 

t l 20b 

Liability of assessee— Restriction on— (Cons- 
titution of India, Art. 27G) 20c 

Cls. 9, 10 and 13 — Whether any transac- 
tion has reduced profits— Question of fact — Dis- 
•cretion of War Profits Tax Officer 20 d 

67. 10— See also ibid, Cl. 9 20 d 

Cl. 10 — Correctness of entry in account 

boob — Burden of proof 20c 

CL 13— See ibid, Cl. 9 20 d 

HIGH COURT RULES AND ORDERS 

Madhya Bharat High Court Rules, Chap. I, 
1L 1 (11) — See Madhya Bharat High Court of 
Judicature Act (8 of 1949), S. 27 (FB) 209a 


HOUSES AND RENTS 

Madhya Bharat Sthan Niyantran Yidhan of 

S. Y. 2003 (15 of 1950) — Validity of, so far as 
it extended to Mhow— (Constitution of India, 
Art. 246 and Sch. 7, List I_ Union List, Item 3) 

5 

S. 4, Cl. (a) — Pending case _ Payment of 

arrears of rent made— Notice charges not paid— 

No default in payment of rent within S 4 (a) 
occurs ^ 195a 

; s • 4 (d) — Rqfa — Meaning _ Civil P. C. 

(1908), Ss. 100.101 — Words and Phrases 

“ ” 1956 

S. 7 (2) — Notice under 253 

Ss. 10 and 2 3 — Retrospective operation 

(Civil P. C. (1908), S. 9) 13 

S. 23— See ibid, S. 10 13 


Hindu Law — Adoption — Custom of Jain widow 
adopting son without husband’s authority 193 

Joint family — Nucleus of ancestral property 

• — Aquisitions by member — Presumption as to 

1846 

Joint family — Coparcener — Right of 184/ 

Marriage — See Contract Act (1872), S. 73 

_ 916 

Partition — Partial partition — Separation of 
■one brother does not necessarily raise a presum- 
tion that other brothers have also separated 

181/1 

Partition by way of family arrangement 

Reopening of — Powers of Court 184c 

Religious Office — Yajman Vriti 

See also (l) Easemonts Act (1882), S. 4 

, , 7 a 

(2) Civil P. C. (1908), S. 9 7 d 

- — Religious oflico _ Yajman Vriti and Man 

Vriti compared— Divisibility of right of Yajman 
Vriti 7c 

-Religious office _ Yajman Vriti— Origin of 

right rj 


Income-tax Act (11 of 1922), Ss. 2 (U.A), 
Proviso (b), 3, 4, 4A, 4B, 64 — Assessees in 
Madhya Bharat — Liability to assessment in res- 
pect of income accruing in year from 14-49 to 
31 3 -50 (PB) 65a 

S. 3 — See ibid, S. 2 (14-A), Proviso (b) 

(FB) 65a 

‘S. 4 — See ibid, S. 2 (14. A), Proviso (b) 

(FB) 65a 

S. 4-A — Sec ibid, S. 2 (14. A), Proviso (b) 

(FB) 65a 

S. 4-B — See ibid, S. 2 (14-A), Proviso (b) 

n , , (FB) 65a 

S. 10 (2) — See Industrial Tax Rules 

(Indore) (1927), R. 3 (2) (IX) (FB) 135 

S. 22 — Invalid notice— Effect (FB) 65d 

S. 22 (2 ) — Notice to adult monitor 

(FB) 65c 

S. 30— Provisional assessment — Denial of 

liability to be assessed— Appeal (FB) 65g 

S. 64 — Sec also ibid, S. 2 (14-A', Proviso (b) 

(FB) 65a 

S. 64 — Jurisdiction of Incomo.tax Officer to 

assess ^ (FB) 65/ 

S. 64 (3) — Objection as to place of assess- 
ment (FB) 65a 

Indore Companies Act, S. S7-D — See Com- 

panics Act (1913), S. 87 (D) (3) 26a; c 

Indore Court-fees Act, Art. 11 (VI)— See Court- 

foes Act (1870), S. 7 (IV) (b) 1516 

Indore High Court Act (4 of 1948), S.21 (c)— 
See Madhya Bharat High Court Act (8 of 1949), 
s - 25 n (FB) 217a 

S. 23 — See Madhya Bharat High Court Act 

(8 of 1949), S. 25 (FB) 217a 

Industrial Tax Rules (Indore) (1927), R. 3 (2) 
(IX ) — Commission paid to Managing Agents — 
(Income tax Act (1922), S. 10 (2) ) (FB) 135 

Interpretation of Statutes— See also Constitn- 
tion of India, Art. 362 2546 

Penal Provision _ (Civil P. C. (1908), Pre.) 

—(Companies Act (1913), S. 87-D) 26rf 


F 
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Interpretation of Statutes (contd.) 

Technical Legislation — Civil P. C. (1908), 

265 

Retrospective operation — Test of 42c 

Retrospective operation — Rule of 565 

Orders having force of law and merely ad- 
ministrative orders — Distinction — See Constitu- 
tion of India, Art. 31 (FB) 2575 

Land Acquisition Act (1 of 1894), S. 1 _ Ap- 
plication to acquisition under other Statutes 

(FB) 97 d 

CL 15 —See Madhya Bharat High Court of 

Judicature Act (8 of 1949), S. 23 7fr 

Limitation Act ( 9 of 1908), S. 28 and Arts. 
142 and 144 — Exclusion of co-owner from joint 
possession for statutory period— Effect 184c 

Arts. 49 t 113 and 115 — Gwalior Limitation 

Act, Arts. 5, 11 and 13 — Applicability Suit for 

damages for breach of contract of marriage 91a 

Art. 113— See ibid, Art. 49 91a 

Art. 115— See ibid, Art. 49 91a 

Arts. 142 and 144 — See also ibid, S. 28 

, , _ . 184c 

•Arts, 142 and 144 -Permissive possession 

Possession subsequently becoming adverse Art 

144 applies 28c 

M. B. Abolition of Jagirs Act (28 of 1951) 

See under Tenancy Laws 

Madhya Bharat Cotton Textile Control 

Order (1948), S. 13— See Madhya Bharat EW 
tial Supplies (Temporary Powers) Act (3 of 

1948) ’ S ' 11 30a 

S- 25 — See Madh y a Bharat Essential Sup. 
plies (Temporary Powers) Act (3 of 1948), S. 11 

Madhya Bharat Essential Supplies (Tempo! 
irary Powers) Act (3 of 1948), S. 11 _ Mens 

rea- Necessity - Madhya Bharat Cotton Textile 
Control Order (1948), Ss. 13 and 15 30a 

'rf l 1 ~ ,Re P or t in writing of the facts in 

<18°98) ““Is?"* - ( ° limlMl P ' 

Madhya Bharat Poodgrains Export Restric. 

tion Order (S. 2005) _ See Penal Code (i860), 
S. 511 21 g 

Madhya, Bharat Gambling Act (51 of 1949) 

P m ~ Pr ™ pt | on onder _ Duty of Court _ 
Public Gambling Act (1867), S. 6 173 

Ant d S ra r High Court of Judicature 

Act ( 8 of 1949), S. 6 - See ibid, S. 23 

o no q ■ i , (FB > 217c 

Hijrh Po f~ SpeC,a l appeal against judgment by 
£hL m S6C0nd appeal - Court will not go 

tm not h fi nC n rren a f ndmgS ° f fact - Appellant 

3)leas Vr!ff ° W n d . T 50 n ° w and inconsistent 
pleas (Letters Patent (Cal.), Cl. 15) 76 

~~S 23 - Appeal under _ Concurrent findings 
, .. Principles as to when findings will be 

(itoels wo at6ly discussed - Civil p - 

184a 


11 

Madhya Bharat High Court of Judicature 

Act (contd.) 

' S. 23 — Powers and jurisdiction 

(FB) 2095 

— — Ss. 23, 24, 6, 37 — Existing and current law 
binding on Madhya Bharat High Court 

(FB) 217c 

S. 24— See ibid, S. 23 (FB) 217c 

^ 25 a nd 25 A — Jurisdiction of High 
Court to entertain appeal from judgment of Divi- 
sion Bench — (Indore High Court Act (4 of 
1948), Ss. 21 (c), 23) (FB) 217a 

S. 25A — See also, ibid, S. 25 (FB) 217a 

S. 25 A — 'Notwithstanding anything con- 
tained in S. 25’ — Meaning (FB) 2175 

S. 27 — M. B. High Court Rules, Ch. 1, 

Rule 1, (II) — Change in rule— Appeal to be heard 
by Single Bench — Right of appellant — (Consti- 
tution of India, Art. 133) — (Civil P. C., (1908) 

S - 1 °9) (FB) 209a 

S. 27 — Extent of power to make rules 

(FB) 209c 

S. 37— See ibid, S. 23 (FB) 217c 

Madhya Bharat High Court Rules— See under 

High Court Rules and Orders 

Madhya Bharat Kerosene Control Order 

(1949), S. 3 — Possession of kerosene stock for 
sale without license must be proved by prosecu- 
tion — Evidence Act (1872), Ss. 101 to 103 

175a 

S. 3 ( kha , ) — Dealer, meaning of — Words and 

Phrases 1755 

Madhya Bharat Sthan Niyantran Yidhan of 

S. Y. 2006 (15 of 1950 ) — See under Houses and 
Rents 

(M. B.) Quanoon Mai, Gwalior (Smt. 1983)— 
See under Tenancy Laws 

(M. B.) Panchayat Yidhan, Sm. 2006 (53 of 

1949), S. 75 — See ibid, S. 77 89a, 5 

Ss. 77 and 75 — Offence cognizable by Pan- 
chayat Court — Jurisdiction of Panchayat Court is 
not exclusive — (Criminal P. C. (1898), Ss. 1 (2), 

5 and 29 — Special law) 89a 

Ss. 77 and 75 — Case cognizable by Pancha. 

yat Court tried by Magistrate— Effect 895 

Madhya Bharat Police Act (76 of S. 2007), 

S. 12— See Constitution of India, Art. 226 : 222 
Maxims _ See Evidence Act (1872), S. 1 

2495 

MUNICIPALITIES 

Gwalior Municipalities Act (Sm. 1993), S. 52 

(J ) — Entertainment tax and performance tax 
— (Constitution of India, Arts. 372 and 276 (2) 
and Sch. VII, List II, Entries 60 and 62) : 145a 
S. 52 (J) — ‘Performance’ 1455 

Part B States Laws Act (3 of 1951), S. 3 — 

See Arms Act (1878), S. 2 236a 

Partnership Act (9 of 1932), S . 69(2) — Re- 
gistration of firm subsequent to institution of suit 

42a 


12 
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Partnership Act (contd.) 
Ss. 69 (2) and 74 (b) 


Retrospective ope 


ration of S. 69 (2)— Rights saved by S. 74 : 42 d 

S . 74 (a) and (b)— “Right”— Meaning of 

42 b 


Penal Code (45 of I860), S. 5— See Prevention 
of Corruption Act (1947), S. 5 (l) (c) 139a 

S. 8— See ibid, S. 354 1475 

Ss. 96, 97 — Girl removed forcibly by her 

husband and companions — People interested in 


.S 97 - 
S. 107 
S. 193 


rescuing her, are entitled to use minimum force 

182 

See ibid, S. 96 182 

Abetment, what constitutes 1555 

See Criminal P. C. (1898), S. 476B 

12a 

S. 215 — Deprivation of property 191a 

S . 215 — “By any offence” — No evidence of 

any offence — No inference can be drawn of crimi- 
nal misappropriation 1915 

S . 215 — “Unless he uses all means” — Onus 

—Evidence Act (1872), Ss. 101 to 103 191c 

S. 300 (4 ) — “Without any excuse aforesaid” 


— Woman jumping in well with her children 
Death of children — Offence 61 

Ss. 304 , 319 and 323 — Deceased receivirg 

only two injuries which were not grievous — In- 


S. 319 


juries only remoter cause of death — Accused can 
be convicted under S. 323 and not under S. 304 

262c 

S. 318 — Evidence and proof — CriminxlP. C. 

(1898), S. 367 224 

.See ibid, S. 304 262c 

See ibid, S. 304 262c 

See ibid. S. 354 147a 

- See also Constitution of India, 

147c 

— Essentials under S. 354 

147a 

+ Ss. 354 , 8 — S. 354 does not offend against 

Art. 14 of the Constitution — (Constitution of 
India, Art. 14) 1475 

t S. 354 — Does not violate Art. 15 of the 


S. 323 
S. 342 
S. 354 


Art. 14 

Ss. 354 , 342 


Constitution— (Constitution of India, Art. 15 (l)) 

1474 

S. 354 — Sense of modesty — A girl of 9 


years asked to remove her clothes — Her refusal to 
do so and shouting for help shows her sonse of 
modesty to be developed — Jack J.’s opinion in 
A. I. R. 1933 Cal. 142, Dissent. 147c 

S. 379 — Dishonest intention — Property re- 


moved in assertion of bona fide claim of right 


79 


S. 409 — See Prevention of Corruption Act 

(1947), S. 5 (1) (c) 139a 

S. 511 — Attempt to export without permit 


— (Essential Supplies (Temporary Powers) Act 
(1946), S. 7) — (Madhya Bharat Foodgrains Ex- 
port Restriction Order (Sm. 2005) ) 216 

Precedent— See Contempt of Courts Act (1926), 
S. 1 605 


Pre-emption — Pre-emption price— Evidence 


111b 


Prevention of Corruption Act (2 of 1947), S. 5 
( 1 ) (c) — Section whether repeals S. 409, Penal 
Code — (Penal Code (1860), Ss. 5 and 409): A.I.R- 
1952 Punj. 89, Dissented from 139a 

Preventive Detention Act (4 of 1950) — See 
under Public Safety 

Provincial Small Cause Courts Act (9 of 

1887 ), S. 25 — ‘According to law’ — High Court 
when would interfere in revision 32c 

S . 25 — Interference with findings of fact 

1585 

S. 25 Interference on question of fact — 

(Civil P. C. (1908), Ss. 115, 100-101) 242 

Public Gambling Act (3 of 1867), S. 6 — See 


Madhya Bharat Gambling Act (51 of 1949), S. 6 

173 

PUBLIC SAFETY 

Preventive Detention Act (4 of 1950), S. 7 — 
That the detenu had eloped with a girl and mar- 
ried her would nob endanger public peace — 
Ground is outside scope of Act 153a 

S. 7 — Some of grounds for detention outside 

scope of Act — Whole order is bad 1535 

S. 7 — Nature of activities to enable detenu 


to make effective representation should be given 

153a 

S. 7 — To take part in procession taken out 


by socialist to protest against cut in rations, is 
not such prejudicial or subversive activity as would 
endanger peace of city 1534 


Record of Rights — Land mutated in name of 
one member of joint family — Presumption l84(f 
Registration Act (16 of 1908), S. 49 — Mortgage 

Anomalous mortgago — Personal liability to 

pay debt divisible from property obligation — 
Suit brought to recover money acknowledged to 
bo due and not for enforcing lien, charge or for 
possession of property — Bond though not regis- 
tered can be basis of suit and received in evidence 
in support of the money claim — (Evidence Act 

(1872), S. 91) , u 

S. 60 — See also Gwalior Pre-emption Act 

(Smt. 1992), S. 19 1774 

S. 60 — Certification of registration — Eviden- 
tiary value of — Gwalior (Registration Act (Smt* 
1971), S. 49) !77tf 


Representation of the People Aot (43 of 1951 ) > 

S. 83 (2) — See Constitution of India, Art. 227 

26? 

S. 85 Sec Constitution of India, Art. 227 

267 

S. 86 — Trial of election petition when com- 
mences 

S. 86 (5)— See ibid, S. 97, Proviso 197? 

Ss. 97 Proviso , 86 (5) — Notice of recrimi- 
nation, validity 197? 

S. 97 — Scope of 197* 

S. 105 — See Constitution of India, Art. 226 

197a 
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Stamp Act (2 of 1899), S. 2 (5) — “Bond * — 

Definition is not exhaustive — Bond which might 
require for purposes of Act to be attested may not 

require to be attested by law for all purposes 

(Evidence Act (1872), S. 68) 158a 

S. 2 (15) — Partition suit — Compromise de- 
cree — Decree drawn on plain paper — Reopening 
of case — (Civil P. C. (1908), 0. 20, R. 18 and 
0. 23, R. 3) : A. I. R. 1938 Mad. 307, Dissent, 
from 47 

TENANCY LAWS 

M. B. Abolition of Jagirs Act (28 of 1951), 
S. 1 — See Constitution of India, Art. 31 (2) 

. (FB) 97c 

S. 2 (1) (vi)— Holder of mediatised estate 

o , w . (FB)97 i 
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A.I.R. 1953 MADHYA BHARAT 1 
(INDORE BENCH) 

KAUL C. J. AND MEHTA J. 

State v. Ambaram and others. Opponents. 
Criminal Ref. No. 23 of 1950, D/- 4-10-1951 

(18 ? 8) > Ss - 350(1) Proviso (a 
an *J ^ — Trial — Meaning — Xnquir 
and trial — Distinction — Warrant case - 

framed Ca ? e taken U P by anothe 
Magistrate — Charge is not wiped out. 

The term ‘'trial” as used in the Code pre- 
supposes the commission of an offence 
but an inquiry may cover inquiries into 
matters other than offences e.g. inquiries 
concerning disputes as to immovable pro- 
. perty or as regards forfeiture of bonds 
executed by sureties etc. A trial means 
only the proceeding taken in Court after 
a charge has been drawn up. Although the 
law dispenses with the necessity of fram- 
* * a formal charge in a summons case, it 

is incumbent upon the Magistrate to state 
to the accused the particulars of the 
ffence and to ask him to show cause why 
ne should not be convicted (Section 242) 

trial also > the procedure pre- 
scribed for summons; cases is to be follow- 

trriiwi t f hat class of ca ses, and that pre- 
cl "q- d w 1 arraat , cases in cases of that 

AIR iqw on - 25 Cal - 863 and 
AIR 1922 Lah. 49, Dissent. (Paras 5 & 6) 

A proceeding before the Magistrate in a 

CnZ^f ^ a - Se • U1 ? d £ r Chapter XXI of the 
Code of Criminal Procedure is only an in- 

quiry until a charge is framed. It becomes 

a trial only after a charge is framed. 

__ . (Para 7) 

h^ nC f 3 in ^ warrant ca se if a charge has 
been framed by one Magistrate and then 

ls . * aken up by another Magis- 
the charge is not necessarily wiped 
because the accused chooses to exer- 
cise the right given to him by proviso (a) 

Mad 0) ° f S ‘ 350 ‘ AIR 1915 

Mad. 23, Foil. (Para 7) 

Anno: Cr. P. C„ S. 4 N. 2, 3, 4; S. 350 N. 7, 1C 
■; Government Advocate, for the State. 

' REFERENCES: Courtwar /Chronological/ Para 

9 A 11 52: (1886 All WN 281 FB) 

(88) if Cal 608 (FB) 

( 95) 25 Cal 863 : (2 Cal WN 465) 4 i 
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( 22) AIR 1922 Lah 49: (23 Cri LJ 330) 

(’23) AIR 1923 Lah 270: (24 Cri LJ 941) 

(’09) 32 Mad 218: (9 Cri LJ 146) 

(’09) 32 Mad 220: (9 Cri LJ 192) 

(’15) 38 Mad 585: (AIR 1915 Mad 23: 

15 Cri LJ 673) 

(’32) AIR 1932 Oudh 298: (34 Cri LJ 58) 

(’29) AIR 1929 Pat 644: (31 Cri LJ 961) 

(’30) AIR 1930 Pat 274: (31 Cri LJ 958) 

KAUL C. J.: This case has been referred to a 
Bench by a learned Single Judge of this Court 
A reference was made by the Additional Dis- 
trict Magistrate Dhar, recommending that an 
order passed by the District Sub-Judge (First 
Class Magistrate) Sardarpur, dated 11th August 
1949 be set aside. It came up before a learned 
Single Judge of this Court. He was of opinion 
that the question raised by the reference was 
one on which there was considerable difference of 
opinion among various High Courts in India, 
and accordingly has referred the matter to a 
Bench. The point of law which came up for 
consideration before the learned Judge arose 
thus : 

Six persons were challaned by the Amzera 
Police to take their trial for various offences 
under sections 135, 314 and 444 of the Gwalior 
Penal Code (corresponding to sections 148, 452 
and 323 of the Indian Penal Code). The’ case 
came up before the District Sub-Judge, Sardar- 
pur, a first class magistrate. After recording 
some evidence, he framed the charges. After 
the prosecution evidence was closed and all the 
accused persons except one had been examined, 
the case was transferred under an order of the 
Law Department (Gwalior State) to another 
Magistrate— viz., Sub-Divisional Magistrate, 

^ __ _ was taken up by the Sub- 

Divisional Magistrate on the 15th of April. 
1949, and on that day the accused asked for a 
de novo trial. The learned Magistrate directed 
that the prosecution witnesses be examined 
afresh. In an order recorded on 11th August 
1949, he held that un.der section 350 of the Code 
of Criminal Procedure though the accused were 
entitled to demand that the witnesses or any 
of them be re-summoned and re-heard, the 
transfer of the case, from the court of the Dis- 
trict Sub- Judge, Sardarpur, to his court did 
not have the effect of wiping out the charges 
that were framed. The accused went in revi- 
sion against this order before the Additional 
Sessions Judge, Dhar, who made this reference 
recommending that the order passed by the 
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Sub-Divisional Magistrate, Sardarpur, be set 
aside. 

The question for consideration therefore is, 
whether on a correct interpretation of section 
350 of the Code of Criminal Procedure if, a 
warrant case pending before a Magistrate is, 
as a result of his transfer or for some other 
reason taken up by another Magistrate, and 
the accused makes the demand referred to in 
Proviso (a) to sub-section (1), is the charge 
framed by the first Magistrate necessarily wiped 
out. and must the entire proceeding in the 
case, be commenced afresh before the second 
Magistrate? Section 350(1) reads as follows: 

“Whenever any Magistrate, after having heard 
and recorded the whole or any part of the 
evidence in an inquiry or a trial, ceases to 
exercise jurisdiction therein, and is succeeded 
by another Magistrate who has and who ex- 
ercises such jurisdiction, the Magistrate so 
succeeding may act on the evidence so re- 
corded by his predecessor, or partly recorded 
by his predecessor and partly recorded by 
himself; or he may re-summon the witnesses 
and recommence the inquiry or trial : 

Provided as follows: 

(a) in any trial, the accused may, when the 
second Magistrate commences his pro- 
ceedings, demand that the witnesses or any 
of them be re-summoned and re-heard; 

(b) the High Court, or, in cases tried by 
Magistrate subordinate to the District 
Magistrate, the District Magistrate may, 
whether there be an appeal or not, set 
aside any conviction passed on evidence 
not wholly recorded by the Magistrate be- 
fore whom the conviction was held, if such 
Court or District Magistrate is of opinion 
that the accused has oeen materially pre- 
judiced thereby, and may order a new 
inquiry or trial. 

(2) An examination of Sub-s. (1) will show 
that of the two options given by it to the Magis- 
trate, the first is controlled by two provisos. 
For the purposes of the present discussion we 
need consider only proviso (a). The Sub-section 
empowers the Magistrate: 

(1) Either to proceed on the evidence recorded 
by his predecessor or partly by his prede- 
cessor and partly recorded by himself, or 

(2) to resummon the witnesses and recom- 
mence the inquiry or trial. 

If he adopts the latter course i.e., resummons 
the witnesses and recommences the entire pro- 


ceeding, the charge is automatically wiped 
out with the rest of the proceeding, and the 
question which forms the subject-matter of this 
reference does not arise. In case, however, the 
Magistrate decides to proceed on the evidence 
recorded by his predecessor or partly by his 
predecessor and partly by himsell, the accused, 
if he is on trial can demand that the prosecu- 
tion witnesses or any of them whose evidence 
was not recorded by the second Magistrate be 
re-summoned and re-heard. This demand 
must be made at the commencement of the 
proceeding by the second Magistrate. 

(3) It is noteworthy that tne language used 
in the sub-section is dilTerent from that used 
in proviso(a). While under the sub-section, the 
Magistrate may if he so chooses, “recommence 
the inquiry or trial”, but if he decides other- 
wise, the only demand an accused on trial can 
make is, “that the witnesses or any of them 
may be re-summoned and re-heard”. We can- 
not assume that the distinction between the 
language employed at two places in the same 
sub-section is devoid of significance. 

(4) Reading the words of sub-section and ot 
proviso (a) in their ordinary natural meaning 
we find that it is open to the succeeding Magis- 
trate either of his own accord or at the request 
of the accused, to re-summon all the witnesses 
and re-commence the entire proceeding. The 
question, however, is whether the accused has 
a right to insist that the entire proceeding 
should be re-commenced. As the proviso omits 
the word ‘inquiry’ and refers only to ‘trial’, it 
is clear that if the proceeding before the Magis- 
trate is only an inquiry, the accused cannot 
make a demand that the witnesses be re-sum- 
moned and re-examined. He can do so only 
in a trial. We have, therefore, to determine 
when does a proceeding detailed in Chapter 
XXI of the Code of Criminal Procedure be-* 
come a trial. Is it a trial from its inception 
as held in — ‘Gomer Sirda v. Queen Empress’. 
25 Cal 863, i.e., when the case is called on 
with the Magistrate on the Bench, the accused 
in the dock, and the representatives of the 
prosecution and for the defence if the accused 
be defended, present in Court for the hearing 
of the case. Or is it that the proceeding till 
the stage before the charge is framed and is 
read out to the accused, or some anologous 
procedure is adopted is only an inquiry which 
develops into a trial only after this is done. A 
comparison of the definitions of certain terms 
in the Codes of 1861, 1872, 1882 and 1898 may 
be helpful in determining the question. 



“Year” 

’‘Inquiry” | 

“Enquired into” 

1861 

Not defined 

Comprises every proceeding 
preliminary to trial. 

1872 

Includes every inquiry conducted 

Comprises every procooling 

by ft Magistrate or Court under 
the Code. 

preliminary to trial. 

18R2 

Do. 

Not defined. 

x nijA 

1898 

Includes every inquiry other than 
a trial conducted by a Magistrate 
or Court under the Code. 

Not defined. 




Trial” 


Not defined . 

Proceedings taken in Court 
after a charge had been drawn 

up. 

Not defined. 

Not defined. 


(5) The Act of 1872 further provided that for 
purposes of Chapters XVI and XVIII a trial 
includes all proceedings from the time that ac- 
cused appears in a Court. It will be noted that 
the Indian Legislature has always maintained 
a distinction between an inquiry and a trial and 
though the Code of 1882 did not contain any 


definition of the expression ‘‘trial” and defined 
‘inquiry’ as including every enquiry conducted 
bv a Magistrate or a Court under the Code, the 
High Court of Calcutta held in — ‘Haridas San- 
yal v. Saritulla’, 15 Cal 608, that an inquiry 
did not include a trial. The Legislature made- 
it clear in the Code of 1898 that the view taken 


1963 


by the Calcutta High Court was correct. As 
has been seen the Code of 1872 expressly laid 
down that “trial” meant only the proceeding 
taken in court after a charge had been drawn 
up. The fact that this definition was dropped 
and not reproduced in the Code of 1882, need 
not lead to the inference that there was an 
intention to give the term “Trial” a connota- 
tion different from what it bore in the Code 
of 1872. Nor should the headings of Chapters 
XX and XXI lead us to a different conclusion. 
These chapters are headed “Trial of summons 
cases by Magistrate” and “Trial of Warrant 
cases by Magistrates”. It does not necessarily 
follow from these headings that every section 
contained in these chapters relates to the pro- 
ceeding known as “trial”. The term “trial” as 
used in the Code pre-supposes the commission 
! of an offence but an inquiry may cover inquiries 
into matters other than offences e.g., inquiries 
concerning disputes as to immovable property 
or as regards forfeiture of bonds executed by 
sureties etc. etc. See: — ‘Hemasingh v. Em- 
peror’, AIR 1929 Pat 644; — ‘Charan Mahto v. 
Emperor’, AIR 1930 Pat 274; — ‘Queen Empress 
v. Chotu’, 9 All 52; — ‘Palaniandy v. Emperor’, 
32 Mad 218; — ‘Narayanaswami Naidu v. Em- 
peror’, 32 Mad 220; — Shriramulu v. K. Veera- 
salingam’, 38 Mad 585; — ‘S. Mohammad Hus- 
sain v. Mirza Fakhrulla Beg’, AIR 1932 Oudh 
298; — ‘Sher Muhammad v. Emperor’, AIR 
1923 Lah 270. 

(6) I am aware that a different view has 
been expressed in some reported cases. These 
cases like — ‘Gomer Sirda v. Queen Empress’, 
25 Cal 863, do not take into account the con- 
siderations to which reference has been made 
above and proceed mainly on the popular 
meaning of the word ‘trial’. The view taken 
m — ‘Sahib Din v. Emperor’, AIR 1922 Lah 
49 at p. 54 was that a trial cannot be said to 
commence only when a charge is framed It 
was pointed out that if a trial be held not to 
commence before a charge is framed, then what 
is spoken of as a trial of summons cases and 
a summary trial are not really trials at all but 
only inquiries. With the greatest respect, I 
may point out that under our Code though the 
law dispenses with the necessity of framing a 
formal charge in a summons case, it is incum- 
bent , u P° n the Magistrate to state to the ac- 
cused the particulars of the offence and to ask 

- 1 ? j , °w cause why he should not be con- 
victed (section 242). In summary trials also 

the procedure prescribed for summons cases is 
to be followed in that class of cases, and that 
prescribed for warrant cases in cases of that 
class. The only difference is that the record of 
the proceeding shall not be elaborate but will 
be as provided in sections 262 and 264. 

(7) I respectfully agree with the view of law 

on *5 Tnr* 1 ’ Shriramulu v. K. VeerasalinganT, 
oo Mad 585, that the proceeding before the 

magistrate m a warrant case under Chapter XXI 
or the Code of Criminal Procedure is only an 
inquiry until a charge is framed. It becomes 
% trial oniy after a charge is framed. If this 
distinction is borne in mind, the answer to the 
question raised by this reference is clear. If 
m proceedings relating to a warrant case a 
charge has been framed by one Magistrate and 
then the case is taken up by another Magistrate 
tne charge is not necessarily wiped out because 
the accused chooses to exercise the right given 
to him by proviso (a) to sub-section (1) of 
section 350. In the case under reference the 


not to re-commence the inquiry. He, however, 
acceded to the demand of the accused that the 
prosecution witnesses be re-summoned and re- 
examined. This in my opinion was sufficient 
compliance with the law. 

(8) The reference made by the Additional 
District Magistrate, Dhar is therefore, rejected. 

(9) MEHTA J.: I agree. 

B/G.M.J. Reference rejected. 
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SHINDE J. 

State v. Shyamlal and others. Opponents. 

Criminal Ref. No. 15 of 1951, D/- 20-7-1951. 

Criminal P.C, (1898), S. 497 — Principles 
governing bail — Anticipatory bail. 

Anticipatory bail is repugnant to the 
provisions of the Code. (Para 5) 

Bail under S. 497 cannot be granted 
merely because a person is accused of a 
non-bailable offence and he appears before 
the Court. There must be some restraint 
on the applicant and if he is not already 
arrested there must be a warrant for 
arrest against him. If under such circum- 
stances he appears before Court and sur- 
renders himself he may be released on 
bail: AIR 1950 EP 53 (FB) and AIR 1950 
Sind 19, Rel. on. (Para 5) 

Where the applicants do not state that 
they are accused of any offence at all, 
much less of a non-bailable offence, and 
all that they state is that the police are 
trying to implicate them in some case and 
are about to arrest them, there is no case 
which would justify taking action under 
S. 497. (Para 6) 

Anno: Criminal P.C., S. 497 N. 3, 4. 

Dy. Govt. Advocate, for the State; Anand 
and Jairam Sharma, for Opponents. 

REFERENCES: Courtwar /Chronological/ Paras 

(’50) 5 Dorn LR (EP) 43: (AIR 1950 EP 53: 

51 Cri LJ 480 FB) 4 

(’50) AIR 1950 Sind 19: (51 Cri LJ 705) 4 

ORDER: This is a reference under S. 438 of 
the Code of Criminal Procedure. The facts of 
the case out of which this reference has arisen 
are briefly as follows: 

Hirachand and others presented applications 
to the railway magistrate, Lashkar, that they 
had come to know that the police were trying 
to implicate them in some false case and 
arrest them. Hence, explanation be asked for 
from police and the applicants be admitted to 
bail. The railway magistrate asked for expla- 
nation from the police and released all the 
three applicants on bail of Rs. 2,000/-, with a 
surety of Rs. 4,000/- each. Against this order 
a revision was filed by the Government in the 
court of the sessions judge, Gwalior. The 
learned Sessions judge being of the opinion 
that the order of the lower court was improper 
has made this reference to set aside the order. 

(2) The question for consideration in this 
case is whether a person, who is not under any 
restraint, can apply for what is known as anti- 
cipatory bail. Section 497 states that when 
any person accused of any non-bailable offence 
is arrested or detained without warrant by an 
officer in charge of a police station, or appears 
or is brought before a court, he may be 
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Sub-Divisional Magistrate, Sardarpur, decided 
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release'- 1 on bail, etc. The section, no doubt 
lays down that a person accused of any non- 
bailabie offence, who appears before a court, 
may be released on bail. The question for 
deicrmin ition L “docs the section contemplate 
that a person is to be released when he appears 
before a nourt even though he is under no 
restraint*’ ? 


C ) d he .void 
Law Lexicon as 


bail’ is defined 
follows: 



Wharton’s 


“fo set at liberty a person arrested or im- 
prisoned, on security being taken for his 
appearance on a day and at a place certain, 
which security is called bail, because the 
party arrested or imprisoned is delivered into 
the hands of those who bind themselves or 
become bail for his due appearance when 
required, in order that he may be safely 
protected from prison, to which they have, 
if thev fear his escape, etc., the legal power 
to deliver him.” 


In Stroud’s Judicial dictionary ‘Bail’ is des- 
cribed as follows: 

•• ‘Bade’ is when a man is taken or arrested 
for felony, suspicion of felony, indicted of 
felony, or anv such case, so that he is res- 
trained of his liberty. And, being by law 
bailable, offereth surety to those which have 
authority to bade him, which sureties are 
bound for him to the King’s use in a certain 
sum of money, or body for body, that he 
shall appear before the Justices of Gnoio- 
deliver.v at the next sessions & c. Then upon 
the Bonds of these Sureties, as is 
aforesaid he is bailed, that is to say, set at 
liberty untill the day appointed for his 
appearance.” 

Both these definitions make it amply clear that 
it is only when a person’s liberty is restrained 
that he is released on bail, that is, delivered 
into the hands of those, who stand surety for 
him. 

Apart from the dictionary meaning of the 
word ‘bail’ a perusal of chapter XXXIX of the 
Code of Criminal Procedure, which deals with 
the subieG -mailer of bail, leads one to the 
same conclusion. Section 500 enjoins that as 
soon as the bond has been executed a person, 
for whose appearance it has been executed shall 
be released. Section 501 requires that if in- 
sufficient sureties have been accepted through 
mistake, fraud or otherwise or if afterwards 
they become insufficient, the court may issue a 
warrant of arrest directing that the person 
released on bail be brought before it and may 
order him to find sufficient sureties and on 
his failing so to do, may commit him to jail. 
Similar provisions are found in Section 502, 
under which all or any of the sureties may 
apply to the magistrate to discharge the bond. 
All these three sections indicate that a person 
is to he released from some custody and where 
sureties are found to be insufficient or where 
thev become insufficient or where the sureties 
desire to discharge their bond, a person 
released is to be committed to the custody 
again. This lends support to the view that a 
person can be released on bail only when he is 
placed under some restraint. 

(4) This question came up for consideration 
before a Full Bench of the East Punjab High 
Court (Vide — ‘Amir Chand v. The Crown’, 
Cri. Misc. Case No. 204 of 1949, reported in 
— *5 Dom LR (EP1 43’) Khosla J. in that case 
came to the following conclusion: 

"My conclusion may now be briefly sum- 
marised. The very notion of bail pre- 


supposes some form of previous restraint 
Therefore, bail cannot be granted to a person 
who has not been arrested and for whose 
arrest no warrant has been issued. Section 498, 
Criminal P. C\, does not permit the High 
Court or hie court oi session to grant bail to 
any one whose case is not covered by Ss.. 496 
and 497, Ci iminal Procedure Code. It follows, 
therefore, that bail can only be allowed to a 
person who has been arrested or detained 
without warrant or appears or is brought 
before a court. Such person must be liable 
to arrest and must surrender himself before 
the question of bail can be considered. In 
the case of a person who is not under arrest 
but for whose arrest warrants have been 
issued bail can be allowed if he appears in 
court and surrenders himself. No bail can 
be allowed to a person at liberty for whose 
arrest no warrants have been issued.” 


Both the learned Judges Harnam Singh J. and 
Kapur J. who along with Khosla J. constituted 
the Full Bench agreed with Khosla J. With 
great respect I agree with the view taken by 
the East Punjab High Court. A similar view 
has also been taken by Sindh High Court in 
— ‘Md. Abbas v. The Crown’, AIR 1950 
Sindh 19. 


(5) From the disou^ion above, if is clear that 
bail under Section 497 cannot be granted simply 
because a person is accused of a non-bailable 
offence and appears before a court of law. He 
must be under some restraint. If he is not 
already arrested there must be at least a 
warrant of arrest issued against him. If there be 
a warrant of arrest and he appears before a 
court and surrenders himself then he may be 
released on bail. But anticipatory bail is 1 
repugnant to the provisions of the Code of. 
Criminal Procedure. 

(6) In the present case applications of Hira- 
chand, Nandlal and Shyamlal do not even 
stale that they have been accused of any non- 
bailable offence. They do not even state that 
thev have been accused at all. All that the 
applications state is that the police are trying 
to get them falsely implicated in. some case and 
are about to arrest them. Such a case does 
not justify an action under Section 497 of the 
Code of Criminal Procedure. The persons 
released have neither specifically been’ accused 
of any non-bailable ofTence nor have they been 
arrested or detained nor has any warrant of 
arrest been issued against them. In these cir- 
cumstances the railway magistrate was wrong 
in releasing Shyamlal, Hirachand and Nandlal 
on bail. 


(7) The reference is, therefore, accepted and 
the orders passed by the railway magistrate 
releasing Hirachand, Shyamlal and Nandlal on 
bail are set aside. 


B/M.K.S. 


Reference accepted. 
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SHINDE C. J. 

Ajudhya Prashad, Applicant v. The State. 

Criminal Revn. No. 141 of 1951, D/- 19-3- 
1952. 

Criminal P.C. (1898), Ss. 514 and 439 — For- 
feiture of bond — Conditions which must be 
fulfilled before court can realise penalty — - 
Realisation of penalty without notice to show 
cause is illegal. 


1953 


Mull a Tyeiuli v. 


Before an order for forfeiture can be 
passed under S. 514, me court should come 
to a finding based on some evidence that 
the bond has been forfeited and then it 
has to record the grounds of such proof It 
is only when this is done, that a notice is 
to be issued to show cause why the penalty 
should not be realised. (Para 2) 

Where the Court realises the penalty 
without giving notice to surety to show 
cause why the penalty should not be paid, 
the order is illegal and would be set aside 
m revision. AIR 1949 EP 221 and AIR 1928 
Cal. 261, Rel. on. (Para 3) 

Anno: Cr. P. C., S. 514 N. 5, 6, 7 and 8. 

Athawale, for Applicant; Dy. Govt. Advocate 
for the State. 


REFERENCES: Courtwar/Chronological/ Paras 
(’28) AIR 1928 Cal 261 ° ? 

(’49) AIR 1949 EP 221: (50 Cri LJ 565) 2-3 

(’40) AIR 1940 Pat 375: (41 Cri LJ 214) 2 

■ °?l?? R ; ' Th ® only point raised in this case 
is that, the Sub-Divisional Magistrate was 
wrong m forfeiting security without issuing 

i\° /iln Pf* rties concerned. It appears that 
on 13-11-1950 the surety was asked to produce 
ihe accused before the court on 22-12-1950. On 
that date, neither the accused nor the surety 

?£L?Z Sen K in court * Hence the Sub-Divi- 
+L°Jl al n Magistrate forfeited the security. Against 

nicf a . n . appeal was preferred before the 

*— ^ ^ y, m u j . „ j i j . . was dismissed, 

ana the order of the trial court was confirmed 

Consequently the surety has filed this revision’ 
(2) Section 514, sub-section (1) of the Crimi- 

nal 7 ? rocedure Code reads as follows • 

"Whenever it is proved to the satisfaction of 
the court, by which a bond under this Code 
has been taken, or of the court of a Presi- 

v?" C i y J IaglStrate !? r of the Magistrate of the 
First Class, or, when the bond is for appear! 

ance before a court to the satisfaction of such 

court, that such bond has been forfeited the 

' and m S a v a iu eCOrd the grounds of such proof! 
brn/t/m t ?°” any person bound by such 

cause whv ft ”2? ^ naIty ° r s how 

cause why it should not be paid.” 

There are thus two stages which have to bp 
lollowed according to section 514 First is that 

the satisfaction of the 
proof th a e nd CO the seer! ^° rd the S2tf oY h such 

prooi, and the second is that the court on be- 
ing satisfied as aforesaid, may call upon the 
person bound by such bond to pay the penalty 

p^ld^The* fhrst S stapp C ^h Se 7 hy * ^ouldCt be 

*£“ ia * 1 ne lirs ^ stage, therefore, is that the court 

“ th° a 7 e th° h a « nd j; ng ba ^ ed ou sorne C< evi! 

* he bond has been forfeited and 

B^s’onlv^vhPnTb-^-^ grounds of such Proof, 
be isqn^J + Wh v? tbls 1S done > that a notice is to 
not be 'how cause why the penalty should 

recorded ^ C0 ” r l in this case has not 

the staep nf grounds of forfeiture. Therefore, 

The vi tV glvin S notice has not yet arrived. 

Taro? Tli h c V n ta s ke ? T i S su PP°rted by — ‘Mt. 
MnhoJ* Th S Cr0wn ’ AI ^ 1949 EP 221, — ‘Mon 

Barn P-T' Em P aror ’> AI R 1928 Cal 261 and — 

revkinn lla ^ V - Em P e r or, > AI R 1940 Pat 375. The 
revision, therefore, has no force. 

the 3 nrJl ap P^. ar ?? .however, that directly after 

PrLenf5 u- f ° r /Pu U J e was P as sed, the accused 

llnahl d T Aw el i? bef0 !? the . court and PaM the 
in ro v* R that be so, the trial court was wrong 

to S aIlSlng the Penalty without giving notice 

snow caus e why it should not be paid. There 
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does not appear any order on record calling 
upon the surety to pay the penalty or to show 
cause wny it should not be paid. Penalty, 
therefore, was illegally realized. In — Tut Taro 
W Crown, AIR 1949 EP 221, it has been held 
lhat where the action, under this section (514 
Cri. Pro Code) to recover the penalty is taken 
before the person bound by the bond is called 
upon to pay the penalty or to show cause whv 
it snould not be paid, it is illegal. The same 
view has been taken in — ‘Mon Mohan v. Em- 
peror, AIR 1928 Cal. 261. In these circum- 
stances, realization of penalty without givin" 
notice to show cause, was illegal. b 

(4) Accordingly, invoking the powers under 
section 439 of the Code of Criminal Procedure, 
it is directed that the penalty realized be re- 
funded and after giving notice to the surety to 
pay the penalty or to show cause why it should 
not be paid, suitable orders be passed accord- 
ing to law. The revision petition is allowed. 

Revision allowed. 
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(INDORE BENCH) 

KAUL C. J. AND MEHTA J. 

Mulla Tyebali, Applicant v. Dwarka Har- 
kishan, Opponent. 

Civii Misc. Appln. No. 15 of 1950, D/- 
20-9-1951. 


Houses and Rents — Madhya Bharat Sthan 
Niyantran^ Vidhan ^ of S. Y. 2006 (15 of 

lJoQ) Validity of, so far as it extended to 
Mliow -- (Constitution of India, Art. 246 and 
Sch. List I — Union List, Item 3). 


On the date when the Constitution of 
India came into force viz., 26-1-1950 and 
on the date when Sthan Niyantran Vidhan 
was made applicable to Mhow on 9-2-1950, 
Mhow was not Cantonment town and, 
therefore, Madhya Bharat Legislature had 
the authority to extend the provisions of 
Sthan Niyantran Vidhan to Mhow. Mhow 
ceased to be a Cantonment town by virtue 
of the notification No. 219, Political, 

• published in Government of India Gazette 
Extra-Ordinary dated 12-8-1947 by the 
Government of India. It was not recognised 
as a Cantonment town by the Holkar State 
after it was retroceded by the Crown Repre- 
sentative nor was it recognised as a Can- 
tonment by the Madhya Bharat State when 
Holkar State was integrated in Madhya 
Bharat. Hence on the 9th February, 1950, 
the Madhya Bharat Government was per- 
fectly competent to extend the provisions 
of the Sthan Niyantran Vidhan and to 
repeal the Mhow Neemuch Rent Control 
Order. The Act was, therefore, not ‘ultra 
vires’ of the Constitution of India, Sch. 7, 
List 1, Union List, Item 3, so far as Mhow 


was concerned. (Para 15) 

V. R. Dhodapkar, for Applicant; Advocate 
General, for the State as amicus curiae. 


MEHTA J. : The facts leading to this miscellane- 
ous application are as follows. 

(2) There js a house No. 113-B situated in Ba- 
jaz Galli Mhow Cantt. The ownership of this ori- 
ginally vested in the Cantonment Mhow. Subse- 
quently this house was purchased by Mulla Tye- 
bali in September, 1946 under a registered sale- 
deed from Cantonment Board Mhow. 

(3) At that time Dwarka, son of Harikislian. the 
opponent lived in the house as a tenant of the 
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Cantonment Board. Dwarka agreed to continue 
as tenant of Mu 11a Tyebali as the latter purchas- 
er] the house from Cantonment Board. 

u; Mulia Tyebali wanted the premises for his 
own use and wanted to rebuild it. He. therefore, 
served a notice dated 25-10-1943. asking the non- 
applicant Dwarka to vacate the premises before 
tile 30th of November, 1948. 

(5) Under section 11 of the Mhow and Neemuch 
House Rent Control Law, 1946, a tenant can 
exercise option to renew or extend his tenancy. 
Dwarka, the tenant, sent a counter notice dated 
10-11-1948, intimating his desire to extend the 
tenancy by one year, i. e. upto 1-12-1949 as provid- 
ed in Section 11. The landlord made an applica- 
tion on 16-11-1948 to the Rent Controller, Mhow 
for disallowing the extension of tenancy. The 
Rent Controller, Mhow, after recording evidence 
disallowed the landlord’s application with the 
result that the tenancy of Dwarka was extended 
to one year. On 8-11-1949, the landlord hied an 
appeal to the District Magistrate, Mhow. 

(6) Pending the disposal of this appeal, the 
Sthan Niyanlran Vidhan of S. Y. 2006 was made 
applicable to Mhow on 9-2-1950. On 25-2-1950, the 
Additional District Magistrate Indore dismissed 
the appeal on the ground that the Sthan Niyan- 
tran Vidhan of S. Y. 2006 had repealed the Mhow 
and Neemuch House Rent Control Law and 
therefore the appeal was competent. 

(7) Now the main contention of Mr. Dhodapkar, 
learned pleader lor the applicant, is that the 
Sthan Niyantran Vidhan of S. Y. 2006 is ultra 
vires so tar as Mhow Cantonment is concerned. 
He urged that having regard to the Seventh 
Schedule, List I-Union list, item No. 3, the delimi- 
tation of cantonment areas, local self-govern- 
ment in such areas, the constitution and powers 
within such areas of cantonment authorities and 
the regulation of house accommodation (including 
the control of rent) in such areas, shall be with- 
in the competence only of the central Legisla- 
ture. According to Article 246 of the Constitu- 
tion, Parliament has exclusive power to make 
laws with respect to any of the matters enumerat- 
ed in List I in the Seventh Schedule, Union List. 
Therefore, he contended that the Madhya Bharat 
Legislature was not competent to legislate for the 
Mhow cantonment. 

(8) This will lead to a consideration whether 
Mhow was a Cantonment town on the date the 
Constitution of India came into force viz. 
26-1-1950. 

(9) If Mhow was a Cantonment town on 
26-1-1950, then certainly the State legislature had 
no right to extend the provisions of Sthan Niyan- 
tran Vidhan to Mhow Cantonment. If not, then 
the Madhya Bharat legislature had a right to 
extend the provisions of Sthan Niyantran Vidhan 
to Mhow Cantonment. 

(10) On the 14th August, 1947 Mhow was retro- 
ceded to Holkar State and the Maharaja Holkar 
assumed sovereignty over Mhow Cantonment. 

(11) As a historical retrospect, it may be men- 
tioned that Mhow was given to British for sub- 
sidiary treaty lor the purpose of quartering Bri- 
tish troops. As soon as the treaty rights came to 
an end on the 14th August, 1947, the Central 
Lidia Agency issued a Notification dated 9-8-1947, 
Notification No. 219, Political, Government of In- 
dia Gazette Extra-ordinary dated 12-8-1947, stat- 
ing that all laws existing in Mhow Cantonment 
shall cease to exist. Subsequently, the Mhow Can- 
tonment Act ceased to have operation from 
9-8-1947. Then on 14th August, 1947. the Hol- 
kar State Notification No. 5012-R dated the 14th 
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August, 1947 stated that the Crown Representa- 
tive has retroceded to the Holkar State with 
effect from the 14th August, 1947, the jurisdiction 
exercised by him in the area now comprising the 
Cantonment of Mhow. The Holkar Government 
Notification of 14th August, 1947 stated that all 
the laws of Holkar State shall apply to the Can- 
tonment. Only such of the existing laws in force 
in the Cantonment as are hereinafter specified 
shall continue in force temporarily in the Can- 
tonment after retrocession. 

(12) In my opinion the Holkar State Govern- 
ment did not recognise Mhow as a Cantonment 
town after it was retroceded to the Holkar 
State by the Crown Representative. Holkar 
State did not recognise Mhow as a Cantonment 
after its retrocession but only continued some of 
the laws that were prevalent in Mhow Canton- 
ment. 

(13) Mhow was not declared a Cantonment 
town under the provisions of section 3 of the Can- 
tonment Act of 1924. According to Section 3 of 
the Cantonment Act of 1924, the Local Govern- 
ment with the previous sanction of the Governor 
General in Council, may, by notification in the 
Local Oificial Gazette, declare any place or places 
in which any part of His Majesty’s regular forces 
or regular air force is quartered or which being 
in the vicinity of any such place or places, is or 
are required for the service of such forces to be 
a cantonment for the purposes of this Act. Now 
in this particular case after retrocession there 
was no declaration by the Holkar State declar- 
ing Mhow as a Cantonment town. 

(14) Mhow ceased to be a cantonment town by 
force of order dated 9-8-1947, Notification No. 290, 
Political, published in Government of India Extra- 
ordinary Gazette dated 12-8-1947. According to 
this Notification of the Government of India all 
laws existing in Mhow Cantonment ceased to 
exist and Cantonment Act also ceased to have 
any operation. The Notification of the Holkar 
State No. 5012-R dated 14th August, 1947 did not 
recognise Mhow as a Cantonment Town. Holkar 
State armies were not quartered at Mhow. It 
appears to me obvious that the intention of the 
notification of the Holkar State Gazette of 14-8- 
1947 was to continue some of the laws in Mhow 
Cantonment temporarily. Just because of the 
laws of the Cantonment of Mhow are continued, 
it would not tantamount to a declaration of Mhow 
as a Cantonment town as envisaged in Section 3 
of the Cantonment Act of 1924. Supplement to 
the Madhya Bharat Government Gazette dated 
the 16th September, 1950 has reproduced the 
Central Act. Ordinance No. 18 of 1950 of the 8th 
July, 1950 issued by Ministry' of Defence In the 
Gazette of Lidia. The Notification of 8-7-1950 
issued by the Government of Lidia declared Mhow 
to be a Cantonment town for the purposes of 
Cantonment Act of 1924. This was for the first 
time that the Government of India declared on 
8th July, 1950 that Mhow is a Cantonment town 
within the meaning of Section 3 of the Canton- 
ment Act of 1924. If Mhow had been recognised 
as a Cantonment town under the Cantonment Act 
of 1924, it was not necessary to declare it as a 
Cantonment town on the 8th July, 1950. 

(15) Tims, it is clear that on the date when 
the Constitution of India came into force viz. 
26-1-1950 and on the date when Sthan Niyantran 
Vidhan was made applicable to Mhow on 9-2-1950, 
Mhow was not a Cantonment town and, therefore,; 
Madhya Bharat legislature had the authority to 
extend the provisions of Sthan Niyantran Vidhan 
to Mhow. Mhow ceased to be a Cantonment town 
by virtue of the notification No. 219, Political, 
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published in Government of India Gazette Extra- 
ordinary dated 12-8-1947 by the Government of 
India. It was not recognised as a Cantonment 
Lown by the Holkar State nor was it recognised as 
a Cantonment by the Madhya Bharat State when 
Holkar State was integrated in Madhya Bharat. 
Hence I am clearly of opinion that on the 9th 
February. 1950, the Madhya Bharat Government 
was perfectly competent to extend the provisions 
of the Sthan Niyantran Vidhan and to repeal the 
Mhow Neemucli Rent Control Order. 

(16) The result is that I dismiss the application 
with costs. 

(17) KAUL C. J. : I agree with the conclusion 
arrived at by Mehta J. and concur in the order 
passed by him. 

3/G.M.J. Application dismissed. 

A. I. R. 1953 MADHYA BHARAT 7 
(INDORE BENCH) 

SHINDE C. J. AND KHAN J. 

Ghisibai and another, Appellants v. P. Mangi- 
lal and another, Respondents. 

Civil Special Appeal No. 1 of 1949, D/- 14-3- 
1952. 

(a) Easements Act (1882), Ss. 4 and 15 — 
Applicability — Yajman Vriti — Right is not 
an easement right — Right cannot be held to 
have been acquired because it had been in 
existence for twenty years — (Hindu Law — 
Religious office — Yajman Vriti). 

(Para 10) 

Anno: Easements Act, S. 4 N. 2; S. 15 N. 14. 

(b) Madhya Bharat High Court of Judica- 
ture Act (8 of 1949), S. 23 — Special appeal 
against judgment by High Court in second 
appeal — Court will not go behind concurrent 
findings of fact — Appellant will not be allow- 
ed to raise new and inconsistent pleas — Case 
law referred — (Letters Patent (Cal.), Cl. 15). 

(Paras 11, 14, 17) 

Anno: Letters Patent (Cal.), Cl. 15 N. 14. 

(c) Hindu Law — Religious office — Yajman 
Vriti and Man Vriti compared — Divisibility of 
aright of Yajman Vriti. 

Both Yajman Vriti and Man Vriti are 
offerings made to a Purohit by a devout 
Hindu on the occasion of his officiating at 
religious ceremonies and functions. A 
Man Vriti, however, differs in this respect 
that the relation between a Yajman and 
Purohit is casual or temporary. There is 
no fixity of character and in consequence 
it is not a heritable asset. But a Yajman 
Vriti creates a permanent relation, which 
is regarded as a heritable property and 
some times transferable as well. The right 
to Yajman Vriti being a right in property 
which is heritable it is also divisible. Case 
law referred. (Para 14) 

(d) Civil P. C. (1908), S. 9 — Suits of civil 

nature — Plaintiff claiming along with defen- 
dant the right of Yajman Vriti filing suit for 
declaration of his right to share of income and 
recovery of amount to be found due on taking 
account — Suit is for establishing right in pro- 
perty and is of civil nature — Case law re- 
ferred — (Hindu Law — Religious office — 
Yajman Vriti — Suit for recovery of share of 
income). (Para 15) 

Anno: C.P.C., S. 9 N. 17, 35. 

(e) Hindu Law — Religious office — Yajman 
Vriti — Origin of right. 


The right of Yajman Vriti is another 
name for the property which it represents 
and the property comes into being by 
operation of law. It is not a right or pro- 
perty which comes into existence as a re- 
sult of contract of partnership between 
parties entitled to the right. Case law re- 
ferred. (Para 17) 

Chitale, for Appellants; Newaskar, for Res- 

■» i i 


pondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’90) 17 Ind App 122: (18 Cal 23 PC) 11 

(’17) 39 All 196: (AIR 1917 All 115) 14 

(’21) 43 All 20: (AIR 1921 All 316) 15 

(’23) 1923-21 All LJ 358: AIR 1923 

All 350 15-16 

(’42) AIR 1942 All 320: (ILR (1942) All 821) 

14, 15, 17 

(T2) 15 Cal LJ 376: 14 Ind Cas 677 15 


(’18) AIR 1918 Oudh 62: (44 Ind Cas 645) 17 
(’17) AIR 1917 Pat 37: (42 Ind Cas 478) 15 

KHAN J. : This is a Special Appeal under 
S. 23 of the Madhya Bharat High Court of 
Judicature Act (Act 8 of 1949) against 
the judgment and decree of Mr. Justice Mehta, 
in Civil Second Appeal No. 3 of 1948, decided 
by him on 18-10-1943, in which he set aside 
the judgment and decree of the two Courts 
below and non-suited the plaintiffs. 

(2) I shall briefly state such facts of the 
case only as are necessarily for the purpose of 
this appeal without stating the case of parties 
in full. 

(3) The plaintiffs, Ghisibai Brahmin, and Ram 
Kisan, the adopted grand-son of Bhawarlal, 
have brought this suit against the defendants 
on the allegation that the Yajman Vriti of 
Khandelwal Mahajan community of Indore was 
performed by the members of the family of 
the plaintiffs and the defendants, that the an- 
cestors of the plaintiffs and the defendants had 
entered into an agreement regarding the divi- 
sion of income between them in the proportion 
of 2:3, that as a matter of fact the parties 
used to divide the income between themselves 
half and half. This suit was: 

(1) For a declaration that the plaintiffs are 
entitled to 2/5th share of the income 
derived from the Yajman Vriti. 

(2) for settlement of accounts. 

(3) for the recovery of a sum that may be 
found due on the accounts being taken. 

(4) The defence was that Yajman Vriti be- 
longed exclusively to the defendants, and, that 
the plaintiffs were not entitled to any share 
from this income. It was admitted that Bha- 
warlal did officiate at the ceremonies but it was 
at the instance of the defendants, and this did 
not entitle the plaintiffs to any share in the 
Yajman Vriti. 

(5) The trial court held that the plaintiffs 
were entitled to 40 per cent of the income from 
Yajman Vriti and ordered accounts to be taken 
of this income from 1-3-1937 to the date of the 
decree. In appeal the District Judge, Indore 
confirmed the decision of the trial Court and 
dismissed the appeal. In Second Appeal No. 3 
of 1948 before the High Court, Mr. Justice 
Mehta stated that Yajman Vriti could be 
founded either on usage or it ma 3 r be the result 
of a grant, and as there was no evidence on 
record to establish the nature and the origin 
of the right, he allowed the appeal and non- 
suited the plaintiffs. 

(6) It is apparent from the judgment of Mr.. 
Justice Mehta, that he addressed himself to the 
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question of discovering the origin of Yajman 
Vriti and expounded the proposition of law as 
to how it comes into existence. But let us 
consider whether for the purpose of this case 
it is necessary to trace the nature and the 
origin of Yajman Vriti. 


(7) From a perusal of para 3 of the plaint 
and the corresponding para of the written 
statement, it appears that the nlaint ilTs based 
their claim on the fact that Yajman Vriti had 
been in existence in the families of the two 
(the plaintiffs and the defendants) for genera- 
tions and that by an agreement between the 
ancestors of the two families, the profits ac- 
cruing from Yajman Vriti were shared bv them 
in the ratio of 2:3 — the plaintiffs taking 2 parts 
and the defendants 3. In the written state- 
ment, the defendants admitted the existence of 
Yajman Vriti, but said that they were entitled 
to the income from the Yajman Vriti exclu- 
sively and that no offerings were divided as 
alleged. 


(8) In view of what is stated in the plead- 
ings, where the existence of Yajman Viiti is 
admitted by the parties and is a common 
ground, the only real dispute is with regard 
to the right of the plaintiffs in the Yajman 
Vriti and if that is proved, we have to ascer- 
tain the extent of the plaintiffs’ share therein. 
This naturally obviates the necessity of going 
into the origin of the right. But I think that para 
3 of the plaint and the written statement were 
not brought to the notice of Mr. Justice Mehta. 

(9) It may also be stated that because there 
was no dispute as to the existence of the right 
of Yajman Vriti between the parties, no issue 
was deemed necessary and as a matter of fact 
no issue bearing on the point was framed by 
the Courts below. 


(10) The learned counsel for the appellants 
has argued that the evidence in the case shows 
that for 20 years the conduct of the parties 
has been to divide the income from Yajman 
Vriti and this proves the establishment of the 
right of Yajman Vriti by usage, which fact 
Mr. Justice Mehta has overlooked. Mr. Chitale 
has referred to Easements and Licenses by K. 
N. Joshi 1948 Edition p. 141. As I have stated 
above, it is common ground that Yajman Vriti 
existed, so the point not being in issue, I need 
not look at the evidence which establishes the 
righL But I am afraid that a reference In 
Joshi’s Law of Easements and Licenses is not 
helpful. It is a treatise on the well-known 
Law of Easements and Licenses. But nowhere 
has it been shown, nor can it be assumed that, 
the right of Yaiman Vriti is in the nature of 
a servitude, by reason whereof the Law of 
Easement becomes applicable" to it. An Ease- 
ment in English Law has been defined as a 
“privilege without profit which the neighbour 
of one neighbouring tenement has of another 
tenement” and the definition of the term Ease- 
ment given in S. 4 of the Easements Act (Act 
5 of 1882) needs only to be read to con- 
vince one that there is not even a remote affi- 
nity between the right of Yaiman Vriti and 
the right of Easement. The learned counsel 
for the respondents has pointed out that there 
is nothing common between the two rights and 
that the Law of Easement and Licenses is a 
Law applicable to Easement and Licenses only, 
and, therefore, the argument that the right of 
Yajman Vriti was acquired by its existence for 
20 years is not sustainable. I agree with the 
learned counsel for the respondents. The page 


to which our attention has been invited is 141 
of the book. The discussion on the page is 
under S. 15 of the Easements Act, which deals 
viin the mode of acquisition of an easement 
by prescription. And the discussion in * the 
main centres round the ‘fiction of a lost grant’ 
in India. But all this refers to the acquisition 
of an easement. On a careful consideration of 
the entire Law on the subject, I am of the 
opinion, that it is not proper to bracket the 
right of Yajman Vriti with the right of ease- 
ment or treat the two as being on the same 
level and plane. The reason which perhaps 
induced the learned counsel for the appellant 
to refer to it is the use of the word ‘grant’ 
because a grant can be the basis of a right of 
casement as well as that of the right of Yai- 
r-ian Vriti. 


(11) Issue No. 6, framed by the trial Court, 
was directed towards finding out whether “Yaj- 
man Vriti” was the indivisible right of the 
defendants and that plaintiffs had no share in 
the same? In the settlement of the issue, the 
court, on the basis of evidence adduced bv the 
parties, recorded its finding that the plaintiffs? 
were entitled to participate in the income of 
Yajman Vriti and that their share was 40 per 
cent of the yield. This finding of fact has been 
confirmed by the District Judge and in view / 
of this con cu i rent finding, it is not open to us, 
to go behind it in a second appeal, much less! 
so in the third appeal, which the present ap-' 
peal before us purports to be. In — ‘Durga 
Chaudharani v. Jewahir Singh’, 17 Ind. App. 122 
(PC), the Privy Council has laid down that 
there is no jurisdiction to entertain a second 
appeal on the ground of erroneous finding of 
facts, however gross the error may seem to be. 

(12) The learned counsel for t.'ne respondents 
has made several submissions which deserve to 
be noted. He has argued that the right in 
question is not Yaiman Vriti, but it is Man 
Vriti, that as such the suit cannot be regarded 
as being one of civil nature under S. 9 of the 
Civil P. C., that income from the source is 
casual and personal and is not divisible and 
that even if it is proved that there was an 
agreement to divide the income, it should be 
deemed to have come to an end at the death 
of those who were parties to the contract. 1 
propose to examine these submissions one bv 
one. 

(18) First, it is said that the right claimed 
is not Yajman Vriti. but Man Vriti. Before we 
proceed we must have a clear idea as to what 
Yajman Vriti and the Man Vriti are. 

(14) There is no lack of decisions, which not 
only set out but also differentiate between the 
two rights. Both are offerings made to a Puro- 
h it by a devout Hindu on the occasion of his 
officiating at religious ceremonies and func- 
tions. A Man Vriti, however, differs in this 
respect that the relation between a Yajman 
and Purohit is casual or temporary. There is 
no fixity of character and in consequence it is 
not a heritable asset. But a Yaiman Vriti 
creates a permanent relation, which is regarded 
as a heritable property. Yaiman Vriti is a 
well-known institution which has been the sub- 
ject of consideration in many cases. In — ‘43 
All 356 (35?)’, the right to the partition of 
Yajman Vriti was recognised. In — ‘Sukhlal 
v. Bishambhar’, 39 All 196, a mortgage of such 
right was given effect to. In short the right j 
of Yajman Vriti has been held to be heritable! 
and sometimes transferable as well. There is' 
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a very able_ discussion of the entire question in 

oon r, Kunwar v - Gajanand’, AIR 1942 All 
■320. It may pertinently be asked if it is neces- 
sary lor us to decide whether the right claimed 
is in the nature of Yajman Vriti or Man Ynti 
I think it is not necessary to do so. The reason 
is tn at according to para of the plaint the right 
claimed is Yajman Vriti and the defendants in 
para 3 of their written statement have referred 
to the right of Yajman Vriti also. The position 
taken up by the parties in all the courts through 
which this case has passed was with regard to 
the right of Yajman Vriti and not Man Vriti 
The plea of Man Vriti is a new one and obvious- 
ly it is sought to shift the ground. But having 
adopted one attitude in the courts below the 
defendants shall not be permitted to advance 
a new and inconsistent plea, so as to place 
the plaintiffs at a disadvantage. 

(15) As to the argument that the present suit 
is not of a civil nature, I would only say that 
t.ie claim, on the foundation of which th^ plain- 
Ulfs have instituted this suit, has been held to 
be in respect of the right of Yajman Vriti and 
there is authority galore that such a right is 
a ngnt in property and further more, that it 

43 aTpiv 16, w T ‘ Bsni M adho v. Hiralal’. 
atAIa 2 ^’ . Nit. Sarda Kunwar v. Gajanand’ 
AIR 1942 All 320; — ‘Narayanan Lai v. Chu- 

,p lan V \ 15 Cal R J 376 • 14 Ind. Cas 677- — 
Ramchander v. Chhabhu Lai’, 1923 All L J 

PtI 17 Racnman Lal v - Baldeo Lai’, AIR 1917 
£ a f, n 3 A f The argument, therefore, that the suit 
is not of a civil nature under S. 9 of the C P 
c-ode is not well founded. 


Aaiarji V. Jorayaesixgh (Cliaiurvedi J .) 
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(16) No authority has been cited by the learn- 

f ° r the , res P° n dents for the propor- 
tion that income derived from Yajman Vriti 'is 
personal and not divisible. The right to Yii 

man Vriti being a right in property is h -Liable' 
and in consequence it is also divisible - 
Ramchander v. Chhabhu Lal’, AIR 1923 All 

was'heYTo 6 be valiT 9artUion ° f Yajman Vriti 

leirTi Ac gard Y V he last contention of the 
e Ve n if th p the res P° n dents, namely that 

from Ylfman Vrfti ag the d l ° diVkle the lncome 
regarded tn ? agreement should be 

« £«ss 

* ‘yhe *.& 

^his d rifht n Ys ai Vnih ajanand ’’ AIR 1942 All '320. 

which it represents andT^roperty 6 comYY'V 
to being by operation of law ItisnotYVht' 

msuT P of rt a y nv hat f a$ YY int ° existence af a 
the claimants TnVvY part nership between 
quest ion nf L thlS Vlew of the matter, the 

^death does not 2Y, em ® nt c °? tinuing after the 
as well stiff 1 fu f 11 anse - Besides this I mav 
takYAY ? tkat the defendants have not 

at this stbe le f tn any ° f the Courts below and 

mitted ti g - f the C3Se ’ they sha11 not be Per- 

Bakhsh V- J, ais ® new pleas - — See ‘Ganga 
| 6 a sh Singh v. Gokul Prasad’, AIR 1918 Oudh 

ting^LideYhi 1 ’ - th f appeal is all °wed and set- 
Conrf aS de j 1 ? and decree of this 

194ft P ass ^d in Civil Second Appeal No 3 of 
8 > on 18-10-1948, we confirm" the judgment 
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nd decree of the courts below, 
throughout would abide the e'" 1 - 

(19) SHINDS C. J. : i agree' 
B/M.K.S. ' a,,.,,.,., 

4. i ✓ : ‘ V_ l. » 


The enci 


\ I ! 


cn: . \ 


Ve 


(Para 8) 
of a subordinate 
involve that the 
or with material 
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Amarji S/o Nagaji Anjana, Apphcam 
Joravarsingh Gabbaji, Opponent. " 

9 lvil Revn - No- 72 of 1949, D/- 29-3-1950 

s ii5 ,- 

uraeis Woid Case m section can include 
interlocutory orders - Revision lies against 

naL „°/ derS t- When the three conditions in first 
? y of fecRon are satisfied. AIR 1943 Lah 65 

& on 6<k A £t m3 ° udh 345ll > “j/sf 

Anno: Civil P.C., S. 115 N 5 
(b) Civil P.C. (1908), S. 115 — Jurisdiction 
~ Sertlof it- erCiSe r, EejeetiM of evidence. 

elusions 2k ls R °t directed against con- 
clusions of law and fact in which thc- 

aonhes" i° f j “ ri . sdic ; ion = to which alone it. 
c-pplies, is not involved. AIR 191? pc 71 
Rel. on. 

An erroneous decision 
Court does not by itself 
Coin t has acted ille^allv 
in-e«y so as flW’MS 

Y 2 ° n under , cL (c). Nevertheless, if 
Gnl.rf o r0ne ° U - S declslon results in that 

Pn R b1 X fi2 Slng f a r 3U k SdiCti0n not vested 
r i- }} of* failing to exercise a juris- 

sinn T - vested i n 11 py law a case for revi- 

1940 pn%u n( ti Cl * (a) 0r cL < b >- AIR 
x L 23y, Rel. on. (p ara g) 

Ordinarily . an order rejecting certain 
evidence as inadmissible cannot be calleo 

whA re t S hi a ^ exercise of Jurisdiction. Even 

Vi Y e Y 0n ls wr ung. ii cannot !, t 
said that the Court had failed to exercise 

.lunsdiction But yet there may be inter- 

!Vf t0ry 01 ', d ^ rs °f an extraordinary cha- 
lacter involving an erroneous decision re- 
sulting in the irregular exercise of juris- 

of C fault as / vhere . the Court, as a result 
ot faults of procedure and of not applvine 

its mind to all the mandatory provision! 

of law on the question or as a result of 

wrong interpretation, refuses to admit in 

evidence the single document upon which 

the plaintiff’s whole case depended w 

proceeds with the suit, in such a case R 

the error is palpable and gross and results 

ln n 1 ^ Jas ^ lce ^ interference in revision is 
called lor. (Paras 10 & 125 

Anno: Civil P.C., S. 1 15 N. 2, 10, 11, 12 ' 

(c) T. P. Act (1882), Ss. 58, 98 and 105 — 

dninf^ncT 0 / 3e ? se — Anomalous mortgage and 
simple usufructuary mortgage — Deed trans- 
ferring possession to creditor for certain 
period — Discharge of debt to be out of in- 

also contracting for personal 
liability Nature of transaction. 

Where under a deed possession was 
given to the creditor on the understanding 
tba t he was to retain the land for a period 
or 12 years and appropriate the income- 
determined at Rs. 100 a year, towards the 
discharge of the debt and in the same 
document the debtor also bound himself 
to pay the mortgage debt with interest 
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at a specified rate in the event of the debt 
' ot being repaid. 

Held (i) that it was clear from the con- 
tents of the document that the parties 
intended to maintain the relation of 
debtor and creditor and to maintain ac- 
counts and determine the balance of debt 
due on taking of such accounts and that 
the transfer was made to secure the debt. 

(Para 15) 

(ii> that though there was no express 
provision for redemption, the mortgagor 
was entitled to redeem because it was im- 
plied in the condition that the mortgagee’s 
right to the land was to cease after the 
expiry of the stipulated period during 
which he was entitled to retain posses- 
sion of it and appropriate its income and 
profits. (Paras 15) 

(iii) that the transaction was not a sim- 
ple usufructuary mortgage, because there 
was the personal liability of the mort- 
gagor to pay the debt and also because 
there v/as his right to redeem, the absence 
of which characteristics was essential to a 
simple usufructuary mortgage, and 

(Para 15) 

(iv) that therefore it was an anomalous 

mortgage, a combination of simple and 
usufructuary moil gage, and not a Zuri- 
peshgi lease and this nature of it was not 
altered by the fact that calculation was 
made beforehand of the period for which 
rent and profits would be sufficient to pay 
ofi' the debt. (Para 15) 

Anno: T. P. Act, S. 53 N. 3G, 40, 41; S. 98 
V. 3, 5; S. 105 N. 76. 


(d) Registration Act (1908), S. 4.9 — Mort- 
;mge — Anomalous mortgage — Personal lia- 
bility to pay debt divisible from property 
obligation — Suit brought to recover money 
acknowledged to be due and not for enforcing 
lien, charge or for possession of property — 
Bond though not registered can be basis of 
suit and received in evidence in support of the 
money claim — (Evidence Act (1872), S. 91). 

(Paras 15 and 16) 

Anno: Registration Act, S. 49 N. 23; Evidence 
Act, S. 91 N. 3, 6. 


V. R. Newaskar and S. R. Joshi, for Appli- 
cant; S. R. Pandit, for Opponent. 


REFERENCES: Courtwar/Chronological/ Paras 


(’03) 25 All 115: (30 Ind App 54 PC) 14 

(’17) 40 Mad 793: (AIR 1917 PC 71) 8 

(’49) AIR 1949 PC 239: (76 Ind App 131) 8 

(’81) 3 All 229 (FB) 16 

C37) ILR (1937) All 805: (AIR 1937 

All 598 FB) 10 

(’45) ILR (1945) All 604: (AIR 1945 

All 348) 11 

(’02) 26 Bom 252: (3 Bom T.R 778 (FB) ) 15 


(’27) AIR 1927 Bom 664: (101 Ind Cas 385) 7 

(’33) AIR 1933 Cal 786: (146 Ind Cas 476) 16 

(’25) AIR 1925 Lah 356: (87 Ind Cas 609) 16 

(’32) AIR 1932 Lah 400: (137 Ind Cas 155) 16 

(’40) AIR 1940 Lah 401: (ILR (1941) 

Lah 71 FB) 13 

(’43) ILR (1943) Lah 257: (AIR 1943 


Lah 65 FB) 8 

(’92) 15 Mad 253 16 

(’09) 32 Mad 410: (l Ind Cas 1) 16 

(’33) AIR 1933 Oudh 345(1): (145 Ind Cas 
810) 5 

(’40) 15 Luck 641: (AIR 1940 Oudh 342) 11 

(’36) AIR 1936 Pesh 48: (161 Ind Cas 155) 13 


JUDGMENT : Plaintiff-petitioner filed a suit 
in the Court of Additional Munsiff, Hatod, 
against the defendant-opponent for a sum of 
Rs. 940/-. The facts of the case which gave 
rise to this suit are as follows: Plaintiff’s 
father had money dealings with, and had lent 
money to, Kanhiram, brother of the defendant. 
On 3-5-1940 the accounts were settled and a 
balance was struck. Rs. 1200/- were found 
due to the plaintiffs father in Kanhiram’s ac- 
count. Kanhiram agreed to pay Rs. 1200/- and 
it was arranged that the plaintiff’s father 
should take the defendant’s field known as 
‘Khajurwala khef for a period of 12 years and 
get his liability discharged by crediting 
Rs. 100/- every year for the enjoyment or oc- 
cupation. 

(2) The agreement was reduced to writing 
and recorded in the account-book of plaintiffs 
father and is alleged to have been signed by 
the defendant and his brother Kaniharm. The 
agreement is in the following form : 

“The balance due today is Rs. 1200/-. In lieu 
of this amount I give my field Khajurwala 
to the plaintiff for a period of 12 years. The 
Government dues will be paid by the plain- 
tiff. I will have no objection to this. In case 
debt is not discharged I shall pay interest 
at the rate of Re. 1 annas 3 per month from 
this date and shall pay the debt in one lump 
sum.” 

(3) According to the plaint, the plaintiffs 
father continued in possession of the field for 
two years; but thereafter he was ousted. For 
a period of 4 years thereafter, the defendants 
paid Rs. 40/- every year upto Samvat 2002, 
but subsequently there was no payment. The 
plaintiff’s father and Kanhiram are both dead 
The plaintiff has, after giving credit to Rs. 360/- 
filed a suit for recovery of the balance. 

(4) The defendant resisted the claim on many 
grounds, one of them being that the document 
of mortgage being unregistered is not admissi- 
ble in evidence and it cannot be the basis of 
a suit. The learned Munsiff has decided this 
point in favour of the defendant. 

(5) I am now asked by the petitioner, to in- 
terfere under S. 115, Civil P. C. and a prelimi- 
nary objection has been raised on behalf of 
the opposite party that the order is not revi- 
sable. Reliance is placed by Mr. Pandit on -- 
‘Raghunandan v. Raghubar Singh’, AIR 1933 
Oudh 345 (1), wherein a Division Bench held 
that an application under S. 115, Civil. P. C. 
to revise the order of refusal to receive docu- 
mentary evidence by the lower court does not 
lie as such order cannot be construed to be a 
decision of a case, nor is there any illegality 
in exercise of the jurisdiction which is vested 
by law This was a suit for redemption where- 
in the defendants, after the issues had been 
framed, but before the evidence was com- 
menced, filed an application for permission to 
tender in evidence certain documents in sup- 
port of their defence. Permission was not 
granted bv the trial Court and the order was 
held to be only an interlocutory one. lne 
learned Judges, however, felt that the order 
passed by the subordinate Court was wrong and 

observed : . . 

“We would, therefore, formally reiect these 

applications, but we cannot take leave o 
them without pointing out to the learned 
Subordinate Judge that having regard to the 
nature of the documents which these appli- 
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cants tendered in evidence before the trial 
commenced, he would have been better ad- 
vised to have received them and to have 
proceeded to decide the case on the merits. 
We trust that the learned Subordinate Judge 
will do so when he is moved in that behalf 
again by these applicants.” 

(6) With respect to the learned Judges, I fail 
to appreciate the effect of this formal rejection 
of the revision. For all practical purposes, 
the revision seems to have been accepted. 

(7) In — ‘Isa Adam v. Bai Mariam’, AIR 
1927 Bom 664 also it was held that an inter- 
locutory order of the lower Court rejecting 
certain evidence as inadmissible during the 
pendency of a suit is not revisable. 


(8) There has formerly been a divergence 
of judicial opinion on the question whether a 
revision could be entertained against an inter- 
locutory order. The entire case law on the 
subject has been carefully considered by a 
FuH Bench of the Lahore High Court in — 
‘Gurdevi Bibi v. Mohammad Bakhsh’, I. L. R. 
(1943) Lah. 257, which has held that the word 
‘case’ in S. 115, Civil P. C. is wide enough to 
include interlocutory orders. The High Court 
thus is competent to entertain revision against 
; an interlocutory order provided the three con- 
'ditions mentioned in the first part of S 115 
are satisfied. In — ‘T. A. Balakrishna Udayar 
v. Vasudeva Ayyar’, 40 Mad 793, the Privv 
Council pointed out that S. 115 applies to 
jurisdiction alone, the irregular exercise, or 
non-exercise of it, or the illegal assumption of 
it, and that the section is not directed against 
conclusions of law and fact in which the ques- 
tion of jurisdiction is not involved. In a re- 
cent case ‘Joy Chand Lai v. Kamalaksha 
Uiaudhury’, AIR 1949 P. C. 239, Sir John 
Beaumont, delivering the judgment of the 
Board observed: 


There have been a very large number of 
decisions of the Indian High Courts on S. 115, 
to many of which their Lordships have re- 
! ”Tred. Some of such decisions prompt the 
observation that High Courts have not always 
appreciated that although error in a decision 
; ol a Subordinate Court does not by itself 
l involve that the Subordinate Court has acted 
■ “legally 0T . wi^ material irregularity so as 
I to justify interference in revision under sub- 
section (c), nevertheless, if the erroneous 
decision results _ in the subordinate Court 
exercising a jurisdiction not vested in it by 
law, or failing to exercise a jurisdiction so 
vested, a case for revision arises under sub- 

I section ( a X or Sub-s. (b) and Sub-s. (c) can 
i be ignored.” 

(9) It is difficult to lay down an}' hard and 
ast rule on the question, when does an errone- 
ous decision result in Subordinate Court exer- 
dsmg a jurisdiction not vested in it by law 
or failing to exercise a jurisdiction so vested. 
Bach case must be considered on the facts and 
circumstances of that case. 

(10) Ordinarily an order of the lower Court 
rejecting certain evidence as inadmissible can- 
not be called an erroneous decision resulting 
in the irregular exercise of jurisdiction. The 
Lower Court has perfect jurisdiction to decide 
the question and it can decide it rightly as well 
ns wrongly. Even if it decides wrongly it can- 
not be said that the Court failed to exercise a 
jurisdiction vested in it by law. But there may 
he interlocutory orders of extraordinary nature, 


e.g., if a plaintiff comes to depose and he is 
not allowed to be examined, surely, this will 
be a case of an erroneous decision resulting in 
the irregular exercise of jurisdiction. Then, as 
Sir Lawrence Jenkins said in 41 Cal 323, S. 115 
can be called in aid when the failure of' justice 
has been due to one or other of the faults of 
procedure; and, where the Court fails to apply 
its mind at all to the mandatory provisions of 
law relevant on the question — ‘Raghubir Singh 
v. Mulchand’, I. L. R. (1937) All 805 (FB). it 
acts in the exercise of its jurisdiction with 
material irregularity. 

(11) In — ‘Mt. Sukhia v. Kirpa Ram’, I. L. R. 
(1945) All. 604, a wrong interpretation of the 
provision of iaw rendered the orders of the 
lower Court open to revision; and in — ‘Maho- 
med Ihtisham Ali v. Lachhman Prasad’, 15 
Luck. 641, it was held that where a Judge pro- 
ceeds with a suit as a result of misinterpreta- 
tion of law he acts with material irregularity. 

(12) So if a plaintiff’s whole case depends 
upon a single document, as in the present case, 
and if as a result of the faults of the procedure, 
and of not applying the mind at all to the man- 
datory provisions of the law relevant on the 
question, or as a result of wrong interpretation 
or mis-interpretation of the provisions of law, 
the document is not admitted in evidence, and 
the Court proceeds with the suit, it will be 
virtually striking at its very foundation, deny- 
ing tlie plaintiff a chance of presenting his case 
at all. In my opinion, this will amount to an 
erroneous decision resulting in the subordinate 
Court failing to exercise a jurisdiction vested 
in it by law; and if the error is gross & palpa- 
ble and is likely to lead to injustice, it is an 
error such as S. 115 of the Code of Civil Pro- 
cedure definitely intended to correct. I, there- 
fore, overrule the preliminary objection and 
hold that this revision is competent. 

(13) Now I take the point whether the agree- 
ment in question, reduced to writing, but not 
registered, can be admitted in evidence. The 
deed is drawn up in rather a crude and inartis- 
tic language. It gives possession of land to the 
creditor and authorises him to retain posses- 
sion for a fixed period of twelve years only. 
He also binds himself to repay the mortgage-^ 
money, and where a mortgagor incurs a per- 
sonal liability to repay, the mortgage cannot 
fall within the definition of a pure ‘usufruc- 
tuary mortgage’ — ‘Bishan Das v. Nand Ram’, 
AIR 1936 Pesh. 48, the principal characteristic 
of this mortgage being an absence of a personal 
liability of the mortgagor to pay and the re- 
medies of foreclosure or sale not being open 
to the mortgagee — ‘Lachhman Singh v. Natha 
Singh’, AIR 1940 Lah. 401 (FB). 

(14) Either it is an ‘anomalous mortgage, or 
it is a lease. . In constructing a document as 
to whether it is a lease or a mortgage, accord- 
ing to the Privy Council in — ‘Nidhasah v. 
Murlidhar’, 25 All. 115, at p. 119, the following 
test may be applied: 

“If it is not a security for the payment of any 
money or for the performance of any engage- 
ment, if no accounts are to be rendered or 
required, and if there is no provision of re- 
demption, expressed or implied, it is simply 
a grant of land, for a fixed term free of rent, 
in consideration of a sum made up of past 
and present advances, though it may be 
described as a mortgage.” 
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Ho) In tiiis cast- ii i> quite clear from the 
'i.it'ht.- ol Hit.- (;■; trial i.‘ij transfer was 

h u.nt uii.y ij jc-i U'-'e a cl*— *bt -ncl the parties 
,'j lU.idoi i'.> ma.iilain the relate *n of a debtor 
j< /iu t. ciediic! le.tner than Dial oi landlord and 
' a tenant. The ex.^ten- e ot debt was speDueaiiy 
- .le.itienod nii':! I no sentence ‘ m case dent is 
mi d>.-, na.ecu then i snail pay interest a.t the 
irate ot Re. i amws 8 and shall pay the debt 
bn one lump sum", implied mat the accounts 
jure to be maintained, and after taking the ac- 
fcouncs it wa> to lye seen how much debt. iL‘ 
[any. rentainea. Moreover, the nature of t he 
contract is n-V. aberod by the fact that the 
Ccdetilatjon is made beforehand of the period 
lor which rent and profits wbi be sufficient to 
pay oil both the principal and interest, it is 
true that there was no express provision for 
redemption but the creditor was to take pos- 
session ot the held for 12 years and appropriate 
the income in liquidation of the debt, and it 
was clearly implied that after the expiry of 
1 1 he said period the right to the land was to 
cease. In — ‘Tukaram v. Ramehand’. 20 Bom 
252 at p. 258 (FBp it was held that in such 
case the mortgagor was entitled to redeem. 
The Full Bench further observed: 

“There is no apparent reason why such a 
contract should not come within the category 
of anomalous mortgages as defined in S. 98 of 
the T. P. Act, which lays down, that “the 
rights and liabilities of the parties shall be 
determined by their contract, as evidenced 
in the mortgage-deed. and. so far as such 
contract does not extend, by local usage”.” 
Alter taking every thing into account I am 
i of opinion, that the transaction in the pre- 
sent case was not a ‘Zur-i-peshgi’ lease, as held 
(by the learned Munsilf. but was an anomalous 
: mortgage — a combination of simple and usu- 
’fracluary mortgage. The document created per- 
sonal liability as divisible from a property 
•obligation. The suit filed by the plaintiff was 
isimpl\ r for the money debt and not for enforce- 
ment of lien, or charge, or. for possession of 
the property. The document, in fact, is not 
tendered in evidence for the purpose of proving 
a “transaction affecting property”, nor does the 
plaintiff seek to establish the amount ho is 
entitled to recover as compensation for relin- 
quishing possession of that pronerty. As there 
i is an express covenant on the part of the mort- 
gagor to repay the loan the document can be 
jused as the basis of a claim lor return of 
'the money acknowledged to be due therein. 

(16) Although the bond is not registered, in 
such a case, it can well be received in evidence 
in support of a claim to enforce the money ob- 
ligation: vide — ‘Shoo Pal v. Frag Dat\ 3 All 
229 (FB): — ‘Gomaji v. Subbaravappak 15 Mad 
253; — ‘P. V. M. Kunhu Moidu v. T. Madhava 
Menonk 32 Mad 410; — ‘Basant Lai v. Jowahar 
Singh’. AIR 3 925 Lah. 356; — ‘Barn Mai v. 
Daulat Ram’, AIR 1932 Lah. 400 and — ‘Khan- 
tamoni Dassi v. Biswa Nath’. AIR 1933 Cal 786. 
In my opinion the document was clearly ad- 
missible in evidence for the purpose of proving 
a monetary transaction. 

(17) T. therefore, allow the revision, set aside 
the order ol' the trial Court and send the case 
back In that Court so that it may decide this 
case after taking into consideration the docu- 
ment which it has rejected as inadmissible. 
Costs will abide the result. 


B/M.K.S. 


Petition allowed. 
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Pitambar Das and others, Applicants v. The 
Siate. 

Criminal Revn. No. 192 of 1951, D/- 3-3-1952. 

(a; Criminal P. C. (1898), Ss. 476 (B) and 
476 — Offence under S. 193, Penal Code — 
Order under S. 476-B — No enquiry and preli- 
minary order under S. 476 — Validity — (Penal 
Code (1860), S. 193). 

Section 476-B does not contemplate that 
the appellate Court should, after hearing the 
parties, first pass a preliminary order stating 
that prima facie there was sufficient material 
lor issuing notice to the parties concerned 
to show cause why they should not be pro- 
secuted and then the Court should after 
again issuing a notice to the parties and 
hearing them, pass a final order disposing 
of the appeal. The appellate Court can 
after giving a notice of the appeal to the 
parties concerned proceed to hear the appeal 
and pass an appropriate order disposing of 
the appeal. (Para 2) 

The power to make a preliminary 
inquiry under S. 476 is in the discretion of 
the Court and whether an inquiry is neces- 
sary or not depends on the facts and cir- 
cumstances of each case. Where the per- 
sons proposed to be proceeded against under 
S. 193, Penal Code, do not produce any 
evidence to show that there is no material 
for instituting the complaint against them, 
the judge is entitled to consider the material 
on record before him and come to the con- 
clusion that it is expedient in the interests 
of justice tiiat those persons should be pro- 
secuted for that offence. Where he records 
such finding after discussing the materials 
before him and directs the institution of the 
complaint under S. 193, Penal Code, before 
the magistrate having jurisdiction to enter- 
tain the same, it is an order which is in 
conformity with the provisions of Ss. 476 B 
and 476, even though he may inappro- 
priately call it a “report”. (Para 2) 

Anno; Cr. P. C., S. 476B N. 4; S. 476 N. 8, 11; 
Penal Code, S. 193 N. 6. 

(b) Criminal P. O. (1898), Ss. 439 and 476 B 

— Rcvisional jurisdiction — Order under 
S. 476 1> for filing complaint under S. 193, Penal 
Code — Offence committed in civil proceedings 

— When order is attacked as being without 
jurisdiction question whether revision lies on 
Criminal or Civil side of High Court is academic. 

(Para 3) 

Anno: Cr. P. C., S. 439, N. 1; S. 476 B N. 13; 
Penal Code, S. 193 N. 6. 

Bhagwandas Gupta, for Applicants; Shiv 
Dayal, Dy. Govt. Advocate, for the State. 

ORDER : This is a petition to revise an 
order passed by the Sessions Judge, Gwalior, 
in an appeal under S. 476 (B) of the Cr. P. 
Code, directing that a complaint for the prose- 
cution of the applicants for giving false evi- 
dence be filed before the City Magistrate, Lash- 
knr. It appears from the record that the pro- 
ceedings under S. 476 of the Code arose out of 
a Civil suit disposed of by the City Civil Judge, 
Lashkar. After the disposal of the suit, one 
Rampyaribai who was a party to the suit appli- 
ed to the City Civil Judge that the 
applicants who had appeared in that Civil 
suit as witnesses be prosecuted for giv- 
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— o false evidence. The learned Civil 
Judge refused to make a complaint against the 
applicants. Thereupon, Rampyaribai appealed 
to the Sessions Judge, Gwalior. A notice of the 

lY as i given to tlie applicants and on 
• . ’ the J earned Sessions Judge after hear- 

ing the parties passed an order expressing the 
opinion that a prima facie case had been made 
out lor the prosecution of the applicants and 
directing a further notice to be issued to them 
to show cause why proceedings in respect of an 
ohence under S. 193 I.P.C. should not be in- 
stituted against them. 

In response to this notice, the applicants stat- 
ed on 22-3-51, that there was no material, what- 
soever, for commencing against them proceed- 
ings under S. 193 I.P.C. On 7-5-51, the learned 
Counsel appearing for Rampyaribai and the 
applicant Pitambardas and others requested the 
Court to pass whatever order it thought fit on 
the material, before it. Thereafter on 20-8-51 
learned Sessions Judge in what was styled by 

as a report , but which was in fact an 
order, aftei referring to the various statements 
made by the applicants in the Civil suit re- 

interest a of fin hl?t ? th fi! was . ex P edi ent in the 
made Lain i l 4h ^ an . ln( 3 uir y should be 

mane against the applicants in respect of an 
offence under S m tpp ^ , an 

> tftfnfto' ft dr SaSIUf t ft 

order that this" revisin' peli^hTs been S 

tends ^hat ne tC C ° U ^ Sel f0r the applicants eon- 
rnnas that the order passed by the learnprt 

Sessions Judge directing that a complaint for 

ineM) r °| e rf Utl0 uv, 0f * th8 applicants be filed, is 
tho g ?I and a ? ,lth . out Jurisdiction inasmuch as 

der S 47fi nf eS ^° nS n^ dge beld no in ^iry un- 
oei b. 476 of the Code and did not record a 

finding, after such an inquiry, to the effect lim- 
it was expedient in the interest of 
prosecute the applicants There is nn IiK + CG *° 
m this contention which seems tr> mo t bs4 £ nCe 
been raised on account nf ft, f 4 . 4 ,° have 

cedure followed bv the °q„ ai ?, erro £ 'j 1 tbe Pro- 
posing of the annrm , e Sessions Judge in dis- 
/-c j e a PPeal before us under S 476 ^^ 
.of the Code and on accnnnf nf VnJ * 

I preliminary order stltiiL th^ A 6 - 8 fir / t - pass a 
| was sufficient materfal ? nma l? cie there 

Parties concerned to sW T® notlc L e to the 

should not be prosecuted ^n/lh 86 ^ they 

Should after again issuing a nJlifV 11 ?,. Court 

ties and hearing them piss a°finoi t0 a he p 3 ar ' 
posing of the anneal a v, nal order chs- 

after giving ^ Notice oJthe^pea Can 
ties concerned proceed to hpa? P «?i 1 the , par ~ 

peal. It Site a? 

order^of preltoteary S n!a^re^a a ** 

a second time to fhn an ? lssue notices 

why .hey 'Z'ul'f S’ bTe'S S, 3 
hpS?,S“SS',gi ft,?’™? clteel tor the 

to hold an nquily under s S 47fi ^ e bound 

ed by the word in* Sf 1S not support- 

i Power to make a orcdf sec ? 10n . itself * The 

discretion of tee is in the 

is necessarv nr rC.f U ? anc * whether an inquiry 

circurst S an r c y es 0r of n Lh de ?a e se S T°he ^ fa t Cts ! aad 
inquiry is only tn ^J ' The ob J ect of the 

Person or Sns bkJv t n v,° PPOrtunity to the 

Plain their nr^t.-mT 1 ^ to be P r °secuted to ex- 
ineir position in connection with the 
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charge alleged against them and to enable 
them to place before the Court the necessarv 
evidence in support of their explanation In 
tne present case, it is clear from the order oass- 

f d °u '-0-51 that the applicants did not desire 
to piodupe any evidence in support of their 
earher statements that there was no material 
for instituting any complaint against them 

The learned Sessions Judge was therefore 

in.ftT'ft'E, "“Shi! ; v h y <« o 'h. 

this finding on 20-8-51 in what hP iWrSH^i 

a ‘report’ but which is really an order of the 
court discussing the material on rerord recotn 

mg a finding that it was expedient 1 

™; -‘ft 1 

iKXT,eH ft 'i r si 

7W l0nS i -? udg ? was » no dou bt, inappropriate 

That, while using the word ‘report’, the Wned 
bee sions Judge really meant ‘‘an order of the 
Court disposing of the anneal” ic Ydi ine 

the substance of the so-caUed 1 report and 

fiom the order dated 30-5-51 of P fh« ^ - a S0( 
Judge wherein he mentioned that “tw eSS1< j nS ' 

(BTofthe^Codl 6 Provisions of Ss. 476 and ^ 

when th!s°p e etitio C n n was de put up U for° he 6 ^ 6 ‘h 34 
fore another Judge of this Court be : 

Deputy Government Advocate took lea ^? ed 
tion as to the competency of thil ™ ?*? ob fec- 
tion, under section 439 Cr PC r ?y isi0n Peti- 
have been then argued tint’ fvCTk U ?? ems to 
of which this revifion petition am^ 66 ^ 8 ?Ut 

proceedings. In view of the fact that 7vf rS , Clvil 
ed Counsel for the anniiVorAf 13015 tPat learn- 

the order of the lowe^Cour - to attack 

out jurisdiction, the question whe?C ^ witb ' 
sion petition should be entertained ^ thl ? ? vi ~ 
cnmmal side was merely n f ° n - Clvi1 or 

Learned Counsel for theCartieT^v? 110 , lnterest - 

fore, press before me th e P p 0 1n t n0t ’ there ' 

(4) The result is that thio • 
is dismissed. revision petition 

B/M.K.S. 


Petition dismissed. 


A. I. R 
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Kailashnath Gurtu, Applicant „ u • , 
and another. Opponents 4 V ‘ Hans hchandra 

Civil Revn. No. 207 of 1950. D/- 28 1 ,o« 
Houses and Rent* n/r ' J8 “ 5 -1951. 

Niyantran Vidhan (Smt. Sthan 

Retrospective operation p 10 - d ( 23 - 

extung I ®uris £ djcti’on W of C a forum 3Wa , y tbe 
has been made specifier iil 0rurn, i. Unles s it 

diction of that forum to A ^nH- the jur «- 
Pro.Pe.rly entertained by if at J, ln ft? c4ions 
their institution. AIR 1949 Bom 182, hS* o° f 

(Para 5) 
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Therefore Ss. 10 and 23 of the Sthan 
Niyantran Vidhan (Smt. 2006), giving exclu- 
sive jurisdiction to the Kent Controller to 
entertain and try suits for determination of 
fair rent, will not take away the jurisdic- 
tion of the Civil Court to try a properly 
entertained pending suit under S. 5 (4), 
Accommodation Control Ordinance (Smt. 
2004) for lixation of fair rent, as those two 
sections do not contain anything to show 
that the legislature even impliedly intended 
to take away the jurisdiction of the Civil 
Courts in pending actions also. AIR 1046 
All 269; AIR 1936 All 3 and AIR 1936 Pat 
546, Disting. (Para 8) 

Anno: Civil P. C., Pre., N. 3; S. 9 N. 50. 
Bhagwandas Gupta, for Applicant; Babulal, 
for Opponents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’43) AIR 1943 FC 24: (ILR (1943) 

Kar FC 21) 4 

(’36) AIR 1936 All 3: (58 All 495) 9 

(’46) AIR 1946 All 269: (ILR (1946) All 248) 9 

(’49) AIR 1949 Bom 182: (51 Bom LR 122) 3 

(’36) AIR 1936 Pat 546: (15 Pat 704) 9 

(1850) 9 CB 551: (19 LJPC 297) 4 

ORDER: The applicant Kailashnath filed a suit 
for the determination of fair rent in the court 
of the Civil Judge, Gwalior, under sub-section (4) 
of section 5 of the Accommodation Control 
Ordinance Sam vat 2004. During the pendency 
of the suit Sthan Niyantran Vidhan S. 2006 came 
into force on the 9th of February, 1950. The trial 
Court holding that as Sthan Niyantran Vidhan 
has come into force it has no jurisdiction to try 
the suit, returned the plaint under Order VII rule 
10. The District Judge held that the order of the 
trial Court viewed in the light of section 10 of the 
Sthan Niyantran Vidhan is correct. The plaintiff 
being aggrieved by the decision of the District 

Judge has filed this revision. 

(2) The present suit for the determination of 
fair rent was filed on 2-5-1949. Sthan Niyantran 
Vidhan came into force on 9th February, 1950. 
So there is no doubt that at the time when the suit 
was instituted it was governed by the provisions 
of Accommodation Control Ordinance Samvat 2004. 
The question for consideration is whether the 
jurisdiction of the civil Judge to try a suit filed 
during the life time of the Accommodation Control 
Ordinance has been ousted by Sthan Niyantran 
Vidhan Samvat 2003. 

(3) It is a fundamental rule of the construction 
of statute that no statute except one dealing with 
the procedure is to be construed to have retro- 
spective operation unless such a construction 
appears very clearly in the terms of the Act or 
raised by necessary and distinct implication. (Vide 
Maxwell on Interpretation of Statutes 9th Edn. 
P. 221). Enactments dealing with procedure are 
always retrospective in the sense that their pro- 
visions will apply to proceedings already comm- 
enced at the time of their enactments. The reason 
for this is that no person has a vested right in any 
course of procedure; but where some of the pro- 
visions of the enactment of procedure do affect 
vested rights whether substantive or remedial, 
rule against retrospective operation of statute will 
apply, unless there is an indication to the con- 
trary’ in the Act. This principle is now so well 
established that it is hardly necessary to support 
it by any authorities. I shall, however, content 
myself with quoting only one authority, which is 
a recent case of the Bombay High Court. In 
— C. P. Bannerjee v. B. S. Irani AIR 1949 Bom, 
182, the facts were briefly as follows. Plaintiff 
filed a suit on 12th September, 1947 to recover 


a sum of Rs. 1000/-. Under section 21 of the 
Presidency Small Cause Courts Act, as it then 
stood, the plaintiff had the election to institute 
the suit in the High Court. In about May 1948 
the Bombay Legislature enacted Act No. 44 of 
1948 called the Presidency Small Causes Courts 
(Bombay Amendment) Act and by section 2 
thereof the election which was given to the 
plaintiff to file a suit in the High Court was 
deleted. The Bombay legislature also simultane- 
ously enacted Bombay Act No. 41 of 1948 called the 
Bombay High Court Letters Patent Amendment 
Act. By section 3 amendment was made in clause 
12 of the Letters Patent of the High Court. The 
amendment read as follows :- 


“Except that the said High Court shall not have 
such original jurisdiction in cases falling within 
the jurisdiction of the Small Cause Court at 
Bombay, or the Bombay City Civil Court”. 

(4) The question for consideration before the 
Bombay High Court was whether it had further 
jurisdiction to try and determine the cases even 
though the suit was rightly received and enter- 
tained at the date when the same was instituted. 
In the course of the judgment Bhagwati J. made 
some important observations on the law relating 
to the subject matter of jurisdiction. As these 
observations have a very great bearing on this case, 

I propose to quote his observations in extenso: 

“Normally it would not have a retrospective ope- 
ration. It has been laid down as a fundamental 
rule of the English law, which we have been 
following here, that no statute shall be constru- 
ed to have a retrospective operation unless such 
a construction appears very clearly in the terms 
of the Act or arises by necessary and distinct 
implication. There is no doubt that so far as 
the statutes are concerned, a distinction is broad- 
ly made between procedural statutes and 
statutes which affect the substantive rights of 
the parties. There is no vested right which a 
subject has in regard to procedure. But with 
regard to the jurisdiction of the Court in which 
he has a right to institute proceedings a sub- 
ject can have a vested right. That this is so 
is amply borne out by authorities and I shall 
only content myself with quoting one of them, 
which is an authority of the Federal Court, a 
judgment of Varadachariar J. reported in *Ve- 
nugopala v. Krishnaswami AIR 1943 F. C. 24 
and the passage at P. 27 Col. 1, thereof: 

‘It will be noticed that in that case the Judiciary 
Act was passed during the pendency of the 
action in the Court of first, instance and their 
Lordship’s decision recognised that, from the 
date of the initiation of the action, the suitor 
had a right of appeal to a superior tribunal 
according to the state of the law, as it stood at 
the time of the commencement of the procee- 
ding. This necessarily involves the recognition 
of an equally valuable right that the Proceed- 
ings should in due course be tried and <”3**** 
of by the tribunal before which it had been com- 
menced. This principle that a statute should 
not be so interpreted as to take away an action 
which has been well commenced has been affirm- 
ed in various cases in differing c lrcumstan • 
In ‘Marsh v. Higgins’, (1850) 9 C. B. it wa. 
observed by Wilde C. J. that it must tmvebeen 
well known to both branches of the tegislatu^ 
that strong and distinct words would be ^neces 
sary to defeat a vested right to continue an 

r\ \ s\r“\ tip hoc boon well commenced . 


“These observations of the Federal Court are 
enough to show that where an action has ^ been 
rightlv instituted in a court which bad Jurisdic- 
tion to entertain it, would require strong and 
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distinct words to defeat such vested right which 

has accrued to the litigant”. 

(5) From the discussion above, it is clear that 
where an action has been rightly instituted in a 
Court which has jurisdiction to entertain it un- 
less there are strong and distinct words vested 
right of the litigant will not be defeated. We 
have, therefore, to see whether the enactment 
Sthan Niyantran Vidhan contains any words 
which would go to show that the right to continue 
an action which has been actually rightly com- 
menced has been taken away from the litigant. 
There are only two sections to which reference 
has been made. One is section 23 and the other 
is section 10, of the Sthan Niyantran Vidhan 
Samvat 2006. 

(6) Section 23 runs as follows: 

XXX X 

(7) Section 10 runs as follows : 

X X x X 

(8) There is nothing in section 23 to show that 
the right to continue an action which has been 
rightly commenced has been taken away. Section 
10 imposes two restrictions, one is that after the 
Act becomes operative suit for the decision of 
the fair rent shall be instituted in no other court 
except that of the rent Controller, second is that 
no decree passed after this Act comes into force, 
can be executed if it is contrary to or inconsis- 
tent with any decision regarding rent given under 
this Act. These restrictions do not take away the 
jurisdiction of the civil court to try a suit filed 
before the commencement of the Act. In both 
these sections, I find no strong and distinct words 
to defeat the vested right of the litigant to conti- 
nue his action which has been rightly commenced; 
nor do I find anything in these sections which 
would induce me to hold that the legislature im- 
pliedly intended to take away the jurisdiction of 
the civil court in such matters. 

(9) The learned counsel for the non-applicant 
referred me to — ‘Danmal Parshotam Das v Babu 
Ram Chhote Lai’, AIR 1936 All 3; — ‘Benares 

Y* Sri P rakasha Bhagwandas’, AIR 1946 All 
269 and — ‘Dineshwari Kuer v. Ram Namin', 1936 

Pat 54o. AIR 1936 All 3 is not material to this 
case. The question for consideration in that case 
was whether section 69 (2), which forbids a firm 
of partnership to file a suit in the court of law 
unless it is registered, was applicable to the case 
under consideration or not. The learned Judges 
of^the Allahabad High Court held that as the ope- 
ra Lion ox section 69 was deferred for a period of 
one year after the rest of the Act came into force, 
the conclusion to be drawn is that the legislature 
intended to make it applicable to all cases even 
though the cause of action may have arisen be- 
fore the Act came into force. This construction 
cannot be put on law governing this case. Hence 

this authority has no application to the present 
case. 

AIR 1946 All. 269’ is also not applicable to this 
case. In that case the question for consideration 
was whether the amended section 235 (1) of the 
Companies Act had a retrospective operation or 
not. The learned Judges of the Allahabad High 
Court held that the said section dealt with pro- 
cedural law & hence it had retrospective operation. 

The third authority cited by the learned counsel 
for the non-applicant is ‘AIR 1936 Pat 546’. In 
this case the court had been deprived of its terri- 
torial jurisdiction. The question for consideration 
was whether the court which had territorial juris- 
diction at the time of the commencement of the 
Proceeding was competent to ascertain mesne 
Profits or not. The learned Judges of the Patna 

* Section ' in Hindi quoted ~Ed~ 
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High Court held that when a new court is esta- 
blished and the territorial limit of an existing 
court is curtailed, the latter court ceases to havt 
jurisdiction over the area which is taken awaj 
irom us jurisdiction and placed under the juris 
diction cl tile newly established court. This view 
was based on the construction of section 17 ol 
the Bengal, Agra and Assam Civil Courts Act of 
1887. This section clearly provides that where a 
civil court ceases to have jurisdiction with respect 
to any case, any proceeding in relation to that 
case may be had m the Court to which the busi- 
ness of the former court has been transferred 
This case, therefore, has no application to the case 
under consideration. 

(10) For the reasons given above, I am of opi- 
nion that the Civil Judge, Gwalior, is competent 
to try the suit. I, therefore, allow the application 
in revision and setting aside the order of both 
the lower courts remand the case for being tried 
according to lav/. Applicant to get his costs oi 
this Court and the lower appellate court. 

B/M.K.S. Petition allowed 
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KAUL C. J. AND CHATURVEDI J. 

Ramnath and others, Appellants v. Dattatrayr 
and others, Respondents. 

Second Appeal No. 101 of 2004, D/- 15-5-1951 

. (a > Civil P. C. (1908), O. 18 R. 18 — Local 
inspection — Use of. 

The inspection which a Judge makes, 
should be used by him only to test the 
accuracy of the evidence let in. He should 
not, without submitting himself to the test 
of cross-examination, make his knowledge 
the sole evidence for determining the 
question raised before him. Where the 
Judge has based his decision on the local 
inspection and on nothing else, the judg- 
ment cannot be sustained. Case law rel. on. 

a ^ ^ ^ (Paras 7 and 8) 

Anno: C. P. C., O. 18 R. 18 N. 1. 

1( , (b) Civi 1 P. C. (1908), O. 14 R. 1 _ ? s . S ue- 

has the plain tift a superior right of pre-emption” 
held was sufficiently wide to cover a case about 
easement — Evidence about easement allowed 
and adduced — No party taken by surprise — 
Merits of the case could be heard. (Para 4> 
Anno: C. P. C., O. 14 R. 1 N. 4. 

J. M. Anand, for Appellants; Motilal Gupta, 
for Respondents. 

REFERENCES: Courtwar/Chronological/ Para* 
(’07) 31 Bom 381: (34 Ind App 115 PC) 6 
(’25) AIR 1925 Cal 170: (80 Ind Cas 292) 5 

(’16) 39 Mad 501: (AIR 1915 Mad 1214(1)) 7 

(T9) AIR 1919 Pat 517: (52 Ind Cas 241) 7 

(’37) AIR 1937 Pat 333: (170 Ind Cas 187) 7 

CHATURVEDI J.: The plaintiff in this case 
brought a suit for pre-emption on 16-11-1942, 
the sale having taken place on 18-9-1942. The 
plaintiff in para. 4 of the plaint claimed supe- 
rior right of pre-emption as against the vendee 
qn the following grounds: (1) Contiguity (2) 
Common wall between the house of the plaintiff 
and the pre-emptor property, and (3) half 
portion of the common wall being plaintiff 
property. 

The plaintiff also alleged that the real sale 
price is Rs. 1500 only and not Rs. 1820/- as 
stated in the sale deed. The defendant vendee 
resisted the suit on the ground that there are 
some apertures in the pre-empted house which 
open towards the defendant’s house and there- 
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.ore, he himself had a right of pre-emption 
superior to that of the plaintiff. It was also 
•tat ed that the red sale price is Hs. 1820/- 
n I not Rs. H00 The trial Court decreed 
he suit on the ground that the plaintiff had 


uioerior right of pre-emption. It held that 
he eaves o t the Paters in the plaintiffs house 
f'-nded over die pre-empted house, and wafer 
r'- i iiC'e eaves is discharged over it; also 
has there is a common wall and there 
s .a slah'-Asc ii Hr’ plaintiffs house 
1 1 t.v lied in this common wall; that there is a 
•\hAssi Mori (Spoilt) in this common wall; that 
- in ’vatcr from the pre-empted house through 
his Khassi Mori flows in the drain of the plain- 
hfs iiouse and then passes on to the Mori 
•f the pre-empted house before flowing in the 
public gutters on the road. The Court further 
odd that the apertures in the house of the 
defendant Dattatraya are newly built and no 
•jght of easement is proved. The plaintiff was, 
herefore, held to have a superior right of pre- 
motion and his suit was decreed on certain 
•onditions. 


(2) The defendant vendee appealed and the 
undings of the trial Judge were set. aside by the 
first appellate Court which held that there was 
i mistake in the sketch map of the houses, that 
on inspection of the site, it was found that 
"here is no staircase of the plaintiff attached to 
he common wall, that drains of the two houses 
ire separate and that the plaintiff has no right 
of easement over the pre-empted property. 
The appeal was allowed and the suit was 
dismissed. 


<3) The plaintiff filed an appeal to the Gwalior 
State High Court, and the learned Judge on the 
'ingle Bench, who heard the appeal, was of 
opinion that the plaintiff had put in specific 
grounds in para. 4 of the plaint, one of which 
could give him a superior right of pre-emption. 
He could not afterwards be allowed to take 
up new grounds (viz. of easements) and the 
ippeal was therefore dismissed. The plaintiff 
then approached the Judicial Committee of the 
Gwalior State which came to the conclusion 
hat the grounds stated in para. 4 of the plaint 
.hould be taken to be illustrative only and not 
,s exhaustive. The Judicial Committee set 
aside the judgment and decree of the Gwalior 
State High Court and remanded the case back 
for disposing the appeal according to law after 
hearing arguments on the evidence adduced by 
ho parties in the case. It was in these circum- 
-.tances, that this appeal was pending in the 
Gwalior State High Court when the merger took 
place. This appeal was then transferred to 
:his Court. 

(4) Mr. Motilal Gupta, learned counsel for the 
respondents, urged that this Court is not bound 
by the directions of the Gwalior State Judicial- 
Committee and should ignore them. In our 
opinion Issue No. 1 “Has the plaintiff a superior 
i right of pre-emption” is sufficiently wide and 
as evidence has been allowed and has been 
adduced in the case about the easements and 
no party can be taken by surprise now, we 
! decided to hear the counsel on the merits. 

1 (5) Our attention was invited to the fact 

that the judgments of all the three Courts are 
based upon the local inspection of the Judges. 
In — 'Raj Chandra v. Iswar Chandra*, AIR 1925 
Cal 170 it was held that though O. 18 R. 18 of 
ihe Civil P. C. empowers the Court to go on 
local inspection of any property in respect of 
which it is called upon to decide a question 
in controversy, it is still the duty of the Court 
not to make the result of such inspection the 


foundation of its judgment which must be based 
upon evidence adduced by the parties. It does 
not entitle the Judge to put his view obtained 
by means of such inspection in place of evi- 
dence. The Judge is to hold such inspection 
lor the purpose of better following and under- 
standing the evidence adduced before him or 
to test its accuracy. 

(ii) In a suit about damages for injuries on 
G. r. P. Railway where the Judges of the- 
Bombay High Court visited the scene of the 
accident and based their judgment on their 
own observations, their Lordships of the Judi- 
cial Committee disapproved the mode of decid- 
ing the case on impressions and of casting to 
the winds the legal evidence in the case — 
'Kessowji v. G. I. P. Rly.’, 31 Bom 381 at p. 392. 

(7) In — ‘Ahmad Sahib Shutari v. Magnesite 
Syndicate Ltd., 39 Mad 501 it was held by a! 
Divisional Bench that the inspection which a! 
Judge makes should be used by him only to' 
test the accuracy of the evidence let in. Hel 
should not, without submitting himself to the 1 
test of cross-examination make his knowledge 
the sole evidence for determining the question 
raised before him. I respectfully concur with 
this view. The same view has been expressed 
in — ‘Dawarka Prasad v. Makhu Lai’, AIR 
1919 Pat 517. In — ‘Abdul Baqi v. M. Fakhrul 
Islam*, AIR 1937 Pat 333, Wort J., further 
remarked that by understanding the evidence, 
is not meant ‘contradicting a witness’ and a 
witness may make a statement which from the 
local inspection may appear to be untrue but 
a Judge is not entitled to say that it is untrue 
from what he himself observes. 

(8) The trial Court has, of course, discussed 
the evidence adduced by the parties in the case; 
but the learned District Judge has based his 
decision on the local inspection and on nothing 
else. In my opinion, this judgment cannot be 
sustained. I would, therefore, allow this appeal 
and reverse the decree of the District Judge 
and remit the case to him for disposal of the 
appeal according to law. Costs will abide the 
result. 

(91 KAUL C. J.: I agree. 

B/D.H. Appeal allowed. 
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Matiik Chand, Appellant v. Jiwanlal and 
others, Respondents. 

Civil Misc. Appeal No. 32 of 1950, D/- 

12-7-1952. 

Civil P. C. (1908), Ss. 151 and 107, O. 41 
R. 23 and O. 43 R. 1 (u) — Remand under 
inherent power — No appeal lies. 

The power of remand under S. 107 is 
limited to the case described in O. 41, R. 23. 
But nothing in that section restricts in any 
manner the application of the principle of 
inherent power recognised by S. 151 of the 
Code. A Court can, therefore, order a 
remand in cases other than the case speci- 
fied in O. 41 R. 23, if it be necessary for 
the ends of justice. But no appeal lies 
against such order of remand even if the 
judge has ordered refund of stamp on 
appeal. (Paras 3, 6 and 7) . 

Anno: C. P. C., S, 151 N. 2 Pt. 32; O. 41 
R. 23 N. 10 Pts. 1 and 2; N. 22 Pt. 1. 

R. R. Tiwari, for Appellant; Patankar, for 
Respondents. 
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REFERENCES: Courtwar /Chronological/ Paras 

(’27) AIR 1927 Bom 111: 100 Ind Cas 578 2 

(’17) 44 Cal 929: (AIR 1917 Cal 44 FB) 3 

(’25) AIR 1925 Cal 1157: (87 Ind Cas 575) 5 

(’25) 52 Cal 783: 29 Cal WN 614: 

AIR 1925 Cal 716 5 

(’35) AIR 1935 Cal 134: (155 Ind Cas 506) 5 

(’28) AIR 1928 Lah 116: (106 Ind Cas 842) 5 

(’28) AIR 1928 Lah 341: (107 Ind Cas 284) 5 

(’37) AIR 1937 Lah 454: (170 Ind Cas 422) 5 

(’40) ILR (1940) Nag 538: AIR 1940 
Nag 349: 1940 Nag LJ 350: 191 Ind Cas 566 6 

(’45) AIR 1945 Oudh 133: (1944 
Oudh WN 390) 6 

(’48) AIR 1948 Oudh 220: (1948 
Oudh WN 117) g 

(’27) 6 Pat 380: AIR 1927 Pat 296: 

103 Ind Cas 722 6 

(’35) AIR 1935 Pat 49: (154 Ind Cas 859) 6 

(’42) AIR 1942 Pat 195: 197 Ind Cas 13 6 

(’46) AIR 1946 Pat 272: 222 Ind Cas 210 6 

(’51) AIR 1951 Raj 108 6 

JUDGMENT: This second appeal by the 

defendant is directed against an order of 

remand passed by the first appellate court and 
anses out of a suit filed by the respondents 
plaintiffs on the basis of a ‘Bahikhata’ account 
which the appellant defendant did not admit 
to be genuine. There were six issues framed 
in this case by the trial court; and, on the 
ground that the plaintiff had not been able to 
prove his dues against the defendant, the suit 
was dismissed by the trial court. An appeal 
was filed to the District Judge, Miorena, and 
the learned District Judge came to the conclu- 
sion that certain issues were wrongly framed 
and wrongly decided, that application for inter- 
rogatories was wrongly rejected and it should 
no\v be allowed, and, that material evidence 
in the case had not at all been considered by 
the trial court. After reframing certain issues 
and after issuing necessary directions for the 
trial court for a proper approach to the case, 
the learned District Judge remanded the case 
back for retrial allowing an opportunity to the 

Asainst 1 thi^ dd n U H e fre | h evidence if necessary. 

ha g s der ^° f remand > the defendant 

“s liled this second appeal. 

on' hph a if )r ^ in ?i nary objection has been taken 
on behalf of the respondents as to the com- 

behalFbv* M> S 5, is ur ® ed on their 

benait by Mr. Patankar that the order from 
which this appeal has been preferred is not 

Rule'^nf C tbT e r— th ? P urvie w of O. 44 
Rule 23 of the Civil Procedure Code and that 

l ^pr f0re c:t n ° H Ppeal hes to this court from that 

/ ‘ he respondents is well founded, 
®>„ order . does "°t in point of fact conform 
' < U be provisions of O. 41 R. 23 which contem- 

se in whl er th f r f emand bein e Passed in a 
soft ' h ch ibe trial court disposed of a 

TkL^ P T Preliminary point. Mr. Ramrup 

lear, ? ed counsel for the appellant on 

‘be pther hand, contends that the lower 

annpi 1 ! te Court , sh ould have dealt with the 

fnrthp 1 •T erlts and if it was of opinion that 

R shn„ia V i denCe f ¥ necessary on any point, 
it should have acted under O. 41 R. 25 

tvt. e - places reliance on — ‘Kalu Dal’pat v 

Cas ra 5 n 7 fi M dU V AIR - 19 , 27 Bom 111 : 190 ind 
DistrfZ 8- ! , Mr - Tewan also contends that the 
district Judge has ordered the stamp on appeal 

TnHio e re f unded - This under Section 13 of the 
Indian Court Fees Act could be done only 

*“ e case . remand under Order 41 R. 23 

?emA!f^ r ^ ed ^ ?Unse1, theref °re, argues that the 
remand in this case was intended to be one 

1953 M. B./3 & 4 
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under O. 41 R. 23 and the appeal is competent. 
He also urges that an order passed by the 
appellate court in the exercise of its inherent 
jurisdiction is an appealable order even though 
it may not come within the scope of O. 41 R. 23 

number .°f ca ses have been cited by 

co 0 ntenUoi artleS “ SUPP ° rt ° f their respectivp 

(3) It is well settled now that the power of 
remand under Section 107, Civil Procedure 

R 0< 23 13 rIT lted tu -° 1)16 Case descri bed in O. 41 
R. 23. But nothing in that section restricts in 

any manner the application of the principle of 

nherent power recognised by Section 151 of 

the Code The powers of the appellate court 

as regards remand are thus not restricted to 

the case specified in O. 41 R. 23, but the court 

by reason of its inherent jurisdiction, recoe- 

nised and prescribed in the Code, may order a 

n en 0 n 41 ln R C 2 a r s if1t he b r e than specked 

Bank Ltd.’, 44 Cal 929 (FB). lahabad 

(4) If the Code recognises the power of an 
appellate court to direct a remand in circuit 

tances other than those -specified in O 41 
n. 23, the question arises, whether an order 
passed by the appellate court in the exercile 

order? 1Dherent Jurisdictiop * an appeaSbto 

(5) There are two sets of decisions in the 
Mf, In one set, which is the earlier one 

the pniir^T that i th ? ugh an order passed by 
the Court of appeal below might not be in 

strict accord with the provisions of O 41 R 23 

read with O. 32 R. l ( u ), if the order of the 

appellate court purported to be an order under 

1 t! 23 an a P pea I would lie from such 
rder. It was added that an order passed by 
the appellate court in the exercise of its in- 
herent jurisdiction was an appealable order 
O^QUfn it may not come within the scope of 

23, 4 s an illustration of this set 
reference may be made to — ‘Agent Bengal 

Nagpur Rly. v. Beharilal Dutta’, 52 Cal 783* 
29 Cal WN 614: AIR 1925 Cal 716 - ‘U mes h 

— “mV- SeC ^‘ State ’> A1R 1925 Cal 1157* 

Cal 134 ha ™Mt H-- Kar *? 1 1 Ali ’’ AIR 1935 ’ 
ai K", Mt. Sahebji v. Mohammad Sarwar 

Khan, AIR 1928 Lah 116; — ‘Gopal Sin^h v 

Mangal T Si ^h\ AIR 1928 Lah 341 and — 

Radha Lai v. Fateh Mohummed’, AIR 1937 

(6) In the other series of cases it is laid 
down that there can be no appeal from an order 
of remand unless it falls under O 41 R 23 
or uniess it can be said to amount to a decree 

i^ h !? AM meamn « of Section 2 (2). It waf 
added that an order of remand which does not 
fall within the purview of O. 41 R. 23 cannot 
be deemed to be one under it simply because 

.Purported to act in accordance with 
its provisions. The rights conferred are of 

down^bv a Z d Cann , 0t be , enlar Sed or whittled 
t b f ? wbat judges do or purport to do. 

nf e +^ emai i d order has not covered the 
subj * ct matter of the suit, an 
order directing refund of the whole of ' the 

paid °. n appeal is wrong, as this 
could be done only m the case of a remand 
under O. 41 R. 23. The mere order of the 
lower appellate court that stamp on appeal be 
refunded cannot be taken to be an indication 
as to the law under which the appellate court 
below intended to make, the order of remand. 

Hence, it has been laid down that even if 
the judge has ordered refund of stamp on 
appeal, if the order of remand does not fall 
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i under O. 41 R. 23 no appeal lies. As an illus- 
tration of the latter class reference may be 
made to — ‘Chandrika Prasad Singh v. Mithu 
Rai*, 6 Pat 330; AIR 1927 Pat 296: 103 Ind Cas 
722; — ‘Halima Khatun v. Abdul Majeed’, 
AIR 1935 Pat 49; — ‘Sheolal Balmakund v. Jugal 
Kishore’, ILR (1940) Nag 538: AIR 1940 
Nag 349: 1940 Nag LJ 350: 191 Ind Cas 566; 
— ‘Pradyat Kumar Tagore v. Jyotish Chandra’, 
AIR 1942 Pat 195: 197 Ind Cas 13; — ‘Baldeo 
Singh v. Niras Singh’, AIR 1946 Pat 272: 222 
Ind Cas 210; — ‘Jagdish Singh v. Kateshar 
Singh’, AIR 1945 Oudh 133; — ‘Ashfaq Hussain 
v. Moharram Ali’, AIR 1948 Oudh 220 and — 
Jahangeer Khan v. State of Rajasthan’, AIR 
1951 Raj 108. 

It will be seen that since 1940, the trend of 
the decisions has definitely been in favour of 
the latter view. — ‘Sheolal Balmukund v. Jugal 
Kishore’, ILR (1950) Nag 538, is the leading 
case on the subject and the latter cases upon 
which the respondent relies do little more than 
follow the ‘ratio decidendi’ of Stone C. J. and 
Vivian Bose J. (as he then was) in — ‘Sheolal 
Balmukund’s case’. I need hardly emphasize 
the elementary principle that no appeal can 
lie unless the right has been expressly con- 
ferred by statute and further that a court 
cannot override an express provision of law 
under colour of its inherent powers. In this 
view of the matter, I respectfully concur with 
the view expressed in — ‘Sheolal ’s case’ and 
also in other reported cases after the year 
1940. 

(7) In the case before me the suit was dis- 
posed of on merits by the trial court. It was 
not disposed of on a nreliminary ground. The 
order of remand of the lower appellate court 
was under its inherent jurisdiction, and not 
under O. 41 R. 23. Hence I hold that it was not 
appealable. 

(8) Once it is conceded that the lower appel- 
late Court had inherent jurisdiction to remand 
the case, this appeal cannot be converted into 
a revision unless it is shown that some ille- 
gality or material irregularity has occurred 
in the exercise of inherent jurisdiction within 
the meaning of sub-section (c) of S. 115, Civil 
P. C. No such point has been taken in argu- 
ments before me, and I do not think that the 
present is a fit case in which I should be 
inclined to interfere in revision. 

(9) I, therefore, dismiss the appeal with 
costs. 

B/V.R.B. Appeal dismissed. 
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(INDORE BENCH) 

CHATURVEDI J. 

Punam Chand, Petitioner v. State and an- 
other, Opponents. 

Criminal Ref. No. 22 of 1951, D/- 8-11-1951. 

Cantonments Act (1924), Ss. 103 and 81 to 
83 — Applicability — Demand of information 
under S. 103 to ascertain liability to pay octroi 
— Legality. 

Since Ss. 81 to 83 of the Act are a spe- 
cial provision dealing with octroi duties, 

S. 103 which is a general provision dealing 
with general taxes must be read as ex- 
cluding from its operation the cases which 
have been provided for in Ss. 81 to 83. 
Hence an Executive Officer of the Canton- 
ment cannot under S. 103 require an inha- 


A. I. R» 

bitant of the Cantonment to give informa- 
tion regarding goods imported into the 
Cantonment to ascertain liability to pay 
octroi. Failure to give such information 
cannot entail conviction under S. 103(2). 
Section 103 also cannot be regarded as one 
meant lor demanding information which 
may enable the Executive Officer to detect 
an evasion of a tax. The only object of 
this section is to enable the Executive 
Officer to ascertain the liability of any 
particular inhabitant of the Cantonment to 
pay any tax. (Paras 8 & 9) 

Govt. Advocate, for the State; Maharshi, for 
Opponent No. 2. 

REFERENCE /Para 

(’15) 16 Cri LJ 702: (AIR 1916 Mad 1108) 8 

ORDER : This is a reference by the Second 
Additional Sessions Judge, Indore, recommend- 
ing that the conviction of the petitioner under 
Section 103, Sub-section (2) of the Canton- 
ments Act and the sentence to pay a fine of 
Rs. 20/- passed by the Sub-Divisional Magis- 
trate, First Class, Mhow, in criminal case No. 
53 of 50 of his file be set aside. 

(2) The facts are that the petitioner is the 
proprietor of the Modern Radio House at 
Mhow. The Cantonment Executive Officer serv- 
ed on him a notice (Ex. P/1) dated the 19th 
November 1949, which is as follows : 

“You are hereby required to furnish the 
following information to me within 10 days 
of receipt hereof namely : 

(a) A statement of the entire Radio goods 
and other goods with quantity and descrip- 
tion, imported by you into this Cantonment 
during the month of April 1949, giving the 
dates of import and value of the goods. 

(b) Place or places from where imported and 
the names and addresses of the persons or 
firms from whom you purchased the goods 
with their corresponding invoices. 

(c) Routes and conveyance (such as by rail, 
motor, cart, post, etc.) by which the goods 
were brought into this Cantonment and 
through which Naka or Octroi Post.” 

(3) The petitioner did not furnish any in- 
formation and the Cantonment Board, Mhow, 
lodged a complaint against him in the Court 
of Sub-Divisional Magistrate, Mhow Canton- 
ment. The petitioner’ was convicted as stated 
above. 

(4) Section 103 of the Cantonments Act* 
1924, runs as follows : 

“The Executive Officer may, by written 
notice, call upon any inhabitant of the Can- 
tonment to furnish such information as may 
be necessary for the purpose of ascertain- 
ing : 

(a) Whether such inhabitant is liable to pay 
any tax imposed under this Act; 

(b) At what amount he should be assessed; 
or 

(c) The annual value of the building or land 
which he occupies and the name and address 
of the owner or lessee thereof. 

(2) If any person, when called upon under 
sub-section (1) to furnish information, neg- 
lects to furnish it or furnishes information 
which is not true to the best of his know- 
ledge or belief, he shall be punishable with 
fine which may extend to one hundred 
rupees.” 

(5) Mr. Sanghi, on behalf of the petitioner,, 
contends that the object of Section 103 is to as- 
certain whether any inhabitant of the Canton- 
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ment is liable to pay any tax imposed under the 
the n wn^ nt «*' A ' v ' ' Mr. Sanghi lays emphasis on 

tht* *u ls liable t0 . pay ; and > he argues 
tha t it.is the present liability to pay any tax 

which is to be ascertained and not an? past 

miehfL ° f - the ^habitant who, in the past, 
might have imported some articles in the Can- 
tonment area without paying octroi duty He 
puts an important question in this way: Whe- 
ther the Executive Officer can call upon anv 
inhabitant m 1951 to furnish information what 
articles he had been importing since 1939 9 Mr 
Sanghi then argues that Section 103 is a gene- 
ral provision dealing with general taxes and 
sections 81, 82 and 83 of the Cantonments Act 

t P e nH, W ^ t 0C h 01 dU I ieS and Mr - San e hi con- 
tends that . where there are special sections 

about octroi then it should be presumed that 
octro? eneral Section 103 does not a PPly to 

(6) Mr. Maharshi, on behalf of the Cantnn- 

of ° arb V haS t ^ attention 

l Ca ^°? rnen ts Act which deals with 

taxation ^ C c; l A n r 60 d ^ als . Wlth general powers of 

nary proposals; Section 62 with objections iSd 
disposals; Section 63 with imposition of tax 

10n de . fines what annual value is 
and Section 65 deals with incidence of taxa- 

sT'Ss ?5°to S 7Q 6 -th 74 d6al with assessment 
Section an T th remis . slon and refund and 

fax^and Tol °Th P d ^ With Octroi ’ TeSai 
tax, ana. loll. Then there is a procedure about 

appeals in sections 84 to 88 and about payment 

and recovering of taxes in sections 89 to 98 

wf n t , ber . e 1S a heading ‘Special provisions re- 

this fubject Xatl ° n and sections 97 t0 105 cover 

. Mr - Maharshi contends that Section 102 
is not a general provision but is a special pro 
vision relating to taxation. He urges ancf in 

that ‘l S iahW° rted by the Gover nment Advocate 
Ant- } hle t0 pay any tax imposed under this 

Hve Officer Wide ground a * d the Execu! 

of Inhabiffnt in m th° We ^ ed t0 ascertain liability 

anv tax imnl 5 the , Cantonment area to pay 
any tax imposed under the Act According in 

^ words ‘any tax’ are of very wide S im- 

port and include octroi duty. He is, therefore 

of the opinion that the Executive Officer 
empowered under Section in*? + f ^ncer was 
the netitinnor ^ e f. tlon 103 to ascertain from 

F £ od c»"»nSs 

a iSCfF 8 ? ~‘s p - 

a w essss 

unaer Section 103 he has rightly been convict- 
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it (8> There is no doubt that the word ‘tax’ in 

its widest sense includes all money raised hv 
and^^V W may delude raTes octro duties 

Board Neither r ^ S - leVied by the Cantonment 

been d'ffirod fr i- X Por /° ctroi ’ has, however, 
‘Octroi’ i/i r the cantonments Act of 1924. 

upon moHc h f, F re - nch name of local duty levied 

tinguifhed frnm enng i 3 t j w . n or dist rict as dis- 
leviert o/ 1 cust °m duties which are those 

tnFF f* i be front - In Chapter V of the Can 

genwa'ft i°£ roi ’ bas been included in the 
to be a S v b ' l ^ Ct r Taxation” and it can be taken 

from ttL k o v, d ° f tax imposed by the Act; but 

t h Fs u b i Tl° t tbl » S Chapter it appears that 

a 2 n J s£u TO ! £ terminal tax or tolls is 

ter V -rF dealt with separately under Chap- 

and toU rL C Hi i tl0n , °* octroi, terminal tax 
ana toU can be leased by the Board for one 


dpfai,u nder Section 8S - the contractor makeo 
In i H m payment of the contract amount, he 
Can -A b /, SUedf0 T r , m /. ne y d ue under the contract 

kapalli’, 16 Cri LJ 702 TppaFenUylhfs' 

is not applicable, to other taxes Section 9i 

w“ht SK 

demand an? ffl fnforrat ionfan^ bi£ kivoke^? 
document which such person may possess re- 

section t0 in SU fp h t g00ds t vehicles or animals. This 
rn^ nr’ enjol os upon the person bring- 

f f l such g00ds within the limits 

of Cantonment area to disclose liability to nav 

mtabitant'ofThp'c S j milarly enjoins upon^ 
lnnaoitant ot the Cantonment to disclose liah' 

n? rip-n 37 a * n v, y j ax - 11 is suggested that Section 

habifant S nri h (4 Ut t eS and , obli g a tions of an in- 
naoitant of a Cantonment; and the latter boc 

double obligation to disclose liability to pay 

a S nd eC tb iVer 0r bringer Aods P ul 
cL^ c * 81 » and > then, as an inhabitant of the 
Cantonment area under Section 103. I do nr 4 
think the Legislature intended to differentiate 

hlbS 0/ it lig r at T in this res PCCt of an In- 
siaer or intended to impose a double obligation 

on the inhabitant of the Cantonment area a” 

suggested . above. It has to be borne in mind 
that octroi is imposed on the article as soon as 

town hThl 8 ^ -° r rece „ ived within the limits of a 
town. The bnnger of the goods, or the receiver 

of the goods, after paying octroi can spii tr>p 

imported goods in the town and go outside the 

profit bvX't 6 Pri T With him and° making's 
na?d ‘ l he transa< / 10 n. Once octroi duty is 
paid, the goods can be sold within the Canton- 

ran hp f 3 - a s ai A and again ’ no further octroi 
tlx or nn e n, Any eyasion of octroi, terminal 
cfaiiJ °L any attempt at evasion is espe- 

cially dealt with under section 82 and is made 
punishable with fine which may extend either 

tax 1 or^lf ‘or® V to U fif?‘ SUCh ° ctroi ’ ter minal 
Lax or ton, or to fifty rupees, whatever is 

greater, but which shall not be less than twice 

l be fh V P alu a e of suc K h oc T troi ’ terminal tax or toll, 
the case may be. In Sub-clauses (3) and (4 > 

Offippr 1 !?/ 1 tb dl i tle . s a ^d powers of Executive 
Officer of the Board m this respect ar^ 

dealt with. It will thus be seen that octroi as 

a form of indirect taxation or a form of nor 

recurring taxation has received special tr^Tf" 

ment at the hands of the legislature in the Car l 

tonments Act of 1924. Having bestowed its at- 

J° t } 1 !f tT - p 1 ar f tlcuI ^ r subject and provided 
for it, the Legislature is reasonably presumed 

not to intend to alter this special provision bv 
a subsequent general Section 103. The general 
Section 103 can then be read as silentlv ex- 
cluding from its operation the cases which have 
been provided for by sections 81 to 83 Gene! 
ralia Specialibus Non-Derogant. 

(9) Section 103 also cannot be regarded as 
one mean for demanding information which! 
may enable the Executive Officer to detect an ! 

f7 a to 10 pn!bi! ? he °?. ly object of this section 
J? t° r en?W e the Executive Officer to ascertain! 

ffie liability of any particular inhabitant off 

the Cantonment to pay any tax. 

(10) In this view of the matter, I accept the 
reference, and would set aside the conviction 
and . sentence passed by the Sub-Divisional 

Ma ?n t n a c t n 5 Fl J st Class * Mhow, on the petitioner 
on 30-9-50 and would acquit him. 

B/G.M.J. Reference accepted. 
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A. I. R. 1953 M B. 20 (Vol. 40, C. N. 12) 

(GWALIOR BENCH) 

SHINDE C. J. AND DIXIT J. 

Ramprasad, Applicant v. War Profits Tax 
Officer, Gwalior, Opponent. 

Civil Ref. No. 2 ot 1951, D/- 12-5-1952. 

(a) Constitution of India, Art. 276 and 
Proviso to Art. 276 (2) — Applicability to tax 
under Gwalior War Profits Tax Ordinance — 
(Gwalior War Profits Tax Ordinance, 2001). 

Art. 276 is not applicable to the War 
Profits Tax under the Ordinance as it is 
purely a tax on income. The Proviso to 
Art. 276 (2) is also not applicable as the 
War Profits Tax was not in force in the 
financial year immediately preceding the 
commencement of the Constitution. 

(Paras 2 and 17) 

(b) Constitution of India, Arts. 277 and 278 
(1) (a) — Tax under Gwalior War Profits Tax 
Ordinance — Levy of — Agreement between 
President and Kajpramukh — Validity — 

(Gwalior War Profits Tax Ordinance (2001) ). 

Per Shinde C. J.: Article 277 is not 
relevant in considering whether the War 
Profits Tax could be assessed and realised 
for the accounting period that ended on 
30-6-46. But the Ordinance is still in force 
by virtue of Art. 278 (1) (a). The Madhya 
Bharat authorities for War Profits Tax 
can assess and realize the War Profits Tax 
after the 26th of January, 1950 by virtue 
of Art. 278 (1) (a), and the agreement 
entered into thereunder. The financial 
agreement entered into between the Presi- 
dent and the Rajpramukh on 25-2-1950 is 
valid in law. (Paras 3 and 6) 

Per Dixit J.: The tax under the Gwalior 
War Profits Tax Ordinance is a tax which 
was being lawfully levied by the Madhya 
Bharat Government immediately before 
the commencement of the Constitution & as 
such in view of Art. 277, the Madhya 
Bharat Government is entitled to continue 
to levy and collect it after the commence- 
ment of the Constitution from the persons 
liable to pay the tax under the Ordinance. 
The tax is not a tax leviable in the sense 
in which the word “leviable” is used in 
Art. 278 (1) (a). (Paras 19 and 21) 

(c) Gwalior War Profits Tax Ordinance 
(2001) — Liability of assessee — Restriction 
on — (Constitution of India, Art. 276). 

As Art. 276 of the Constitution is not 
applicable to the tax under the Ordinance, 
the liability of the assessee cannot be res- 
tricted to Rs. 250. (Para 7) 

(d) Gwalior War Profits Tax Ordinance 
(2001), Cls. 9, 10 and 13 — Whether any tran- 
saction has reduced profits — Question of fact 
— Discretion of War Profits Tax Officer. 

Per Shinde C. J.: Clauses 9 and 10 are 
independent of each other. Even if the 
method of accounting has been accepted as 
regularly employed by the assessee, the 
War Profits Tax Officer has power under 
Cl. 10 to disallow deduction in respect of 
any transaction, if it appears to him that 
the transaction has artificially reduced the 
profits. Whether any transaction has arti- 
ficially reduced the profits is a question of 
fact. It is left to the discretion of the War 
Profits Tax Officer to take a decision in 
this respect. Consequently this is not a 
question of law. (Para 8) 
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Per Dixit J.: There is nothing in Cls. 9, 

10 and 13 of the Ordinance to suggest that 
when a person is served with a notice to 
produce his accounts to support the 
return furnished by him of the profits of his 
business, the War Profits Tax Officer, 
unless he declares the account books of the 
person as fraudulent or erroneous, is 
bound to accept them for the purposes of 
assessment or that having accepted the 
account books he is bound to accept as 
correct every entry made therein. (Para 15) 

(e) Gwalior War Profits Tax Ordinance 
(2001), Cl. 10 — Correctness of entry in 
account book — Burden of proof. 

The burden of proving the correctness of 
a particular entry in an account book is 
on the assessee even though other entries 
of the same account book may have been 
accepted by the War Profits Tax Officer 
to be true. (Paras 11 and 15) 

(f) Constitution of India, Arts. 265 and 277 
— “Levy” and “imposition” — Distinction. 

Per Dixit J.: There is a distinction 
between “imposition” and “the levy, i.e., 
assessment and collection” of a tax. The 
imposition of a tax is by an Act of the 
competent Legislature and is purely a 
legislative act. The levy and the collection 
of a tax is a process subsequent to the 
imposition of the tax by the statute. A 
tax cannot be levied or collected before 
it is actually imposed by an Act of the 
competent Legislature. This is clear from 
Art. 265. . Article 277 nowhere speaks 
•of the imposition of a tax. The Article 
assumes the existence immediately, before 
the commencement of the Constitution of 
a valid law imposing a tax and permits 
the Government of the State to assess the 
persons liable to pay the tax and collect it 
from them, after the coming into force of 
the Constitution. It is the tax that was 
actually being levied immediately before 
the commencement of the Constitution that 
is saved by Art. 277, and it makes no 
difference whether the tax levied was in 
the case of a tax, one imposed on income 
or profits accruing in a period immediately 
before the commencement of the Consti- 
tution or a period anterior to it. 

_ . (Para 19) 

Patankar, for Applicant; Advocate General, 
for the State. 

SHINDE C. J. : This is a reference under cl. 
46 (2) of the Gwalior War Profits Tax Ordi- 
nance Samvat 2001. The relevant facts of the 
case are as follows. The War Profits Tax 
Ordinance, S. 2001 was promulgated by His 
Highness the Maharaja Scindia imposing a tax 
on excess profits arising out of certain busi- 
nesses in Gwalior State. The said Ordinance 
came into force on the 1st of July, 1944. The 
assessee Messrs Ramprasad Ramnarayan, who 
are wholesale dealers and Commission agents 
for cloth and yarn, were assessed for the 
chargeable accounting period 1-7-45 to 30-6-46 
by the War Profits Tax Officer. Being aggrieved 
by the order, the assessee firm preferred an 
appeal to the Revenue Commissioner, who was 
the appellate authority for War Profits Tax. 
The appellate authority also upheld the order 
of the War Profits Tax Officer. Consequently 
at the instance of the assessee, the Commis- 
sioner for War Profits Tax has made this 
reference under clause 46 (2) of the Gwalior 
War Profits Tax Ordinance. 
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(2) Nine questions of law have been referred 
to us. We propose to deal with them seriatim. 
As questions Nos. 1, 2 and 3 are inter-allied 
I propose to deal with them together. The first 
question raised is whether the War Profits Tax 
Ordinance, Samvat 2001 is still subsisting. The 
second question is whether the Madhya Bharat 
authorities for War Profits Tax can assess and 
realize the War Profits Tax after 26th January, 
1950. The third question is whether the finan- 
cial agreement referred to by the appellate 
authority is valid in law. The counsel for the 
assessee contends that Entry 82 of the Union 
List given in the seventh schedule of the 
Constitution makes it quite clear that taxes on 
income other than agricultural income fall 
within the category of Union List. Consequently 
under Article 246 Parliament has exclusive 
power to make laws with respect to tax on 
income .other than agricultural income. As War 
Profits Tax is a tax on income Madhva Bharat 
Government has no authority either to impose 
or to realize tax on income after the commence- 
ment of the Constitution. 


. R ma y be stated at the outset that the tax 
m question is assessed for the chargeable 
accounting period 1-7-45 to 30-6-46. The assess- 
ment order was passed on 6th May, 1950. The 
question that we have to consider is whethei 
there is any restriction in the Constitution for 
the assessment and realization of a tax for the 
accounting period that ended on 30-6-46. Art. 
246, no doubt, lays down that Parliament has 
exclusive power to make laws with respect to 
taxes on income other than agricultural income. 
The question here involved is not whether the 
Madhya Bharat State can make any laws in 
respect of tax on income other than agricultural 
income. Therefore, Article 246 is not of much 
assistance for the decision of the questions at 

i? sl i e - Tbe counsel for the assessee contends 
that the tax in this case is not covered by Arts 
276, 277 or 278 and consequently Madhya 
Bharat Government cannot realize it. 

t is no doubt true that the tax in question 
is not covered by Article 276. Article 276 
refers to tax on professions, trades, callings and 
employments. The tax in question is purely a 

• °. n .P 1001116 - R is imposed on the amount by 
which the profits during any chargeable period 
exceed the standard profits (Vide clause 4 of 
the Gwahor War Profits Tax Ordinance). It 
is thus clear that it is a tax on income. Proviso 
to sub-clause (2) of Article 276 is also not 
applicable to this case. Because the proviso only 
applies when in the financial year immediately 
preceding the commencement of the Constitu- 

t ^ X 1S m force an y State. As the War 
Profits Tax was not in force in the financial 

1 ™ me< R a tely Preceding the commencement 
i *be Constitution the proviso to sub-clause (2) 

no * a PPlicable to this case. 
Article 276 therefore, is not applicable to the 
present case. 


| (3) Article 277 is also not relevant to this 

,ca se. R runs as follows: 

Any taxes, duties, cesses or fees which, 
immediately before the commencement of this 
Constitution, were being lawfully levied by 
the Government of any State or by any 
municipality or other local authority or body 
for the purposes of this State, municipality, 
aistrict or other local area may, notwith- 
standing that those taxes, duties, cesses or 
fees are mentioned in the Union List, con- 
tinue to be levied and to be applied to the 


same purposes until provision to the contrary 
is made by Parliament by law”. 

The wording of this Article clearly indicates 
that it refers to existing taxes. As already 
pointed out War Profits Tax was not being 
levied immediately before the commencement 
of the Constitution. It is admitted by the 
parties that after 1946 the tax has not been 
levied. This Article, therefore, has no applica- 
tion to the present case. 

(4) Article 278, however, stands on a different 
footing. It runs as follows : 

‘T. Notwithstanding anything in this Consti- 
tution, the Government of India may, 
subject to the provisions of clause (2)[ 
enter into an agreement with the Govern- 
ment of a State specified in Part B of the 
First Schedule with respect to 

(a) the levy and collection of any tax or 
duty leviable by the Government of 
India in such State and for the distri- 
bution of the proceeds thereof other- 
wise than in accordance with the pro- 
visions of this Chapter 

2. An agreement entered into under cl. (1) 
shall continue in force for a period not 
exceeding ten years from the commence- 
ment of this Constitution; 

Provided that the President may at any 
time after the expiration of five years 
from such commencement terminate or 
modify any such agreement if after con- 
sideration of the report of the Finance 
Commission he thinks it necessary to do 
so.” 

This Article clearly gives power to the Govern- 
ment of India to enter into an agreement with 
the Government of a Part B State with resnect 
to levy and collection of any tax or duty levi- 
able by the Government of India in such State 
irrespective of the fact that the tax is included 
in the Union List. In accordance with the 
provisions of this Article a Financial Agree- 
ment was entered into between the President 
of India and the Rajpramukh of Madhya Bha- 
rat on 25th February, 1950. Item 9 of this 
agreement is as follows : 

“In respect of the taxes mentioned below, 
which pertain to items included in List I of 
the Seventh Schedule to the -Constitution of 
India and are not in fact levied by the Gov- 
ernment of India, the State will be allowed 
to continue to make assessments and to col- 
lect all the arrears outstanding, even after 
federal financial integration in respect of the 
liability of assessee. up to the 31st March, 
1950 : — 

Gwalior War Profits Tax. 

Indore Excess Profits Tax. 

Indore Industrial Profits Tax. 

Indore Stock Exchange & Forward Trans- 
actions Tax. 

Ratlam Royalty on Cloth Production.” 

This item of the agreement clearly indicates 
that the Madhya Bharat State has been allowed 
to continue to make assessment and collect all 
the arrears outstanding under Gwalior War 
Profits Tax in respect of the liability of 
assessees up to 31st March, 1950. The liability 
of the assessee is for the accounting period 1-7- 
45 to 30-6-46. According to this agreement 
therefore, the tax can be assessed and collected. 

(5) The learned counsel contends that Article 
278 (1) (a) is not applicable to the present tax; 
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because the tax in question was not leviable 
by the Government of India in Madhya Bharat 
State in 1946. This argument is fallacious. Art. 
278 gives power to the Government of India 
to enter into an agreement with the Govern- 
ment of a Part B State in respect of tax levi- 
able by the Government of India in the State 
under the Constitution. The underlying idea of 
this Article is not to withdraw suddenly a 
source of revenue available to a Part B State 
until the commencement of the Constitution. 
The subject matter of this Article, therefore, 
is a tax which was available to a Part B State 
until the commencement of the Constitution 
and which after the commencement of the 
Constitution became part of the Union List. 

It is not, therefore, correct to say that Art. 
278 (1) (a) refers to a tax which was leviable 
by the Government of India in a Part B State 
at the time of the levy. Before the commence- 
ment of the Constitution there was no Union 
and there was no Part B State. The Constitu- 
tion, therefore could not have referred to a 
tax leviable by the Union of India in a Part 
B State, at the time of levy. Besides to say 
that the tax should be leviable at the time of 
the levy is to import into the Article words 
which do not find place in the Article itself. 
All that the Article states is that a tax which 
after the commencement of the Constitution is 
included in the Union List may be allowed to 
be levied and collected by a Part B State pro- 
vided there is an agreement between the Gov- 
ernment of India and the Government of that 
State. 

The contention of the assessee, therefore, 
cannot be sustained. The result is that the tax 
is covered by Article 278 (1) (a); and as there 
is an agreement between the Government of 
India and Madhya Bharat State and as the 
liability of the assessee is for the accounting 
period ending in 1946, assessment can be made 
and the tax can be collected. Questions Nos. 

1, 2 and 3 are, therefore, answered as follows: 

(6) The War Profits Tax Ordinance, Samvat 
1 2001, is still in force by virtue of Article 278 

(1) (a). The Madhya Bharat authorities for 
War Profits Tax can assess and realize the War 
Profits Tax after the 26th of January, 1950 by 
virtue of Article 278 (1) (a), and the agreement 
entered into thereunder. The financial agree- 
ment entered into between the President and 
the Rajpramukh on 25th February, 1950 is valid 
in law. 

(7) The question No. 4 has already been 
dealt with in the discussion in respect of ques- 
tions Nos. 1, 2 and 3. As already pointed out 
Article 276 has no application to the present 
tax. Consequently the liability of the assessee 
cannot be restricted to Rs. 250/-. Question No. 

4, therefore, is answered in the affirmative. 

(8) Question No. 5 is as follows: 

‘Can the War Profits Tax Officer and Appel- 
late Authority assess the tax arbitrarily even 
when the authorities concerned have not 
declared account book of the assessee fraudu- 
lent or erroneous?’ 

This question has been raised on the strength 
of clauses 9 and 10 of the War Profits Tax 
Ordinance. Clause 9 is as follows: 

“Profits and gains shall be computed, for the 
purposes of this Ordinance, in accordance 
with the method of accounting regularly em- 
ployed by the assessee; 
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Provided that, if no method of accounting 
has been regularly employed or if the method 
is suen that, in the opinion of the War Pro- 
fits Tax Officer the profits cannot be pro- 
perly deduced therefrom then the computa- 
tion shall be made upon such basis and in 
such manner as the War Profits Tax Officer 
may determine”. 

Clause 10 runs as follows: 

‘•In compuUng profits for the purposes of this 
Ordinance, no deduction shall be made in 
respect of any transaction or operation of 
any nature, if and so far as it appears that 
the transaction or operation has artificially 
reduced or would artificially reduce the 
profits.” 

Clause 9 only states that profits will be com- 
puted in accordance with the method of 
accounting regularly employed by the assessee. 
War Profits Tax Officer has apparently done so. 
The counsel for the assessee, however, contends 
that when the method of accounting has been 
accepted as regularly employed by the assessee, 
War Profits Tax Officer should not disbelieve 
the entry of Rs. 51,500/- shown as sum bor- 
rowed from the mother of Shrikrishna and the 
entry of Rs. 2264-6-3 shown as interest paid 
on the above sum. Cls. 9 and 10 are indepen- 
dent of each other. Even if the method of 
accounting has been accepted as regularly em- 
ployed by the assessee. the War Profits Tax 
Officer has power under clause 10 to disallow 
deduction in respect of any transaction, if it 
appears to him that the transaction has arti- 
ficially reduced the profits. Whether any 
transaction has artificially reduced the profits 
is a question of fact. It is left to the discretion 
of the War Profits Tax Officer to take a deci- 
sion in this respect. Consequently this is not 
a question of law. Kanga in his Law and 
Practice of Income Tax 1950 Edn. at page 463 
states as follows : 

“The question whether cash credits or other 
entries in the accounts represent undisclosed 
or secreted profits is a question of fact.” 

The result is that this question could not be 
referred under clause 46 (2) of the War Profits 
Tax Ordinance. The question has been so 
framed as to give it a colour of a question of 
law. But the arguments advanced disclose 
clearly that the assessee desires us to give an 
opinion as to whether the two items mentioned 
above have been rightly disallowed by the War 
Profits Tax Officer or not. As already stated 
even though the War Profits Tax Officer 
accepts the method of accounting as being 
regularly employed by the assessee, under cl. 
10 he lias full discretion to refuse a deduction 
in respect of any transaction which he thinks 
has artificially reduced the profits. There is no 
question of arbitrary decision involved in this 
case. As the question virtually is a question of 
fact we refuse to answer it. 

(9) Question No. 6 is as follows: 

“Do the principles of the Income Tax Law of 
the Hindu undivided family applv to War 
Profits Tax?” 

Clause 2 Sub-Clause (13) of the Ordinance 
gives a definition of the word ‘person*. That 
definition reads as follows: 

“Person” includes any company or body of 
individual or any other association of per- 
sons whether incorporated or not and also 
includes a Hindu undivided family”. 
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There is, therefore, no doubt that the word 
‘person’ includes also a Hindu undivided 
family. In view of this definition the counsel 
for the assessee did not press this point. The 
answer to this question, therefore, is in the 
affirmative. 

(10) Questions Nos. 7, 8 and 9 are as fol- 
lows : 

“(7) What is the effect of the decision of a 
criminal court on a relevant issue on 
the judgment of War Profits Tax Autho- 
rities? 

<8) On whom lay the burden of proving the 
correctness or incorrectness of a particu- 
lar entry when other entries of the same 
account books have been accepted to be 
true? 

(9) Can War Profits Tax Authorities assess 
tax upon income which has not accrued 
within the taxable year?” 

Questions Nos. 7 and 9 have not been pressed 
by the counsel for the assessee. There is no 
need, therefore, to give any opinion on these 
questions. 

(11) With regard to question No. 8 it has 
been pointed out in the discussion of question 
No. 5 that under clause 10 the War Profits Tax 
Officer has a discretion in disallowing deduction 
in respect of any transaction if it appears to 
him that the transaction has artificially reduced 
the profits. This power is available to him 
even if he accepts the method of accounting as 
regularly employed by the assessee and accepts 
most of the entries as correct. Even if the 
War Profits Tax Officer accepts most of the 
entries as correct he is not deprived of his 
power to disallow deduction in respect of any 
transaction which he thinks has artificially re- 
duced the profits. 

Mr. Patankar, who appeared on behalf of the 
assessee, did not seriously urge this point. In 
view of clause 10 the War Profits Tax Officer 
has full discretion to disallow deduction in 

transaction which he thinks has 
artificially reduced the profits, although he may 
have accepted most of the entries in the ac- 
count book to be correct. The result is, in 
our opinion, the onus of proof as regards the 
correctness of any entry is always on the asses- 
see. Our answer to question No. 8 is that the 
burden of proving the correctness of a parti- 
cular entry is on the assessee even though 
other entries of the same account book may 
have been accepted by the War Profits Tax 
Officer to be true. 

answer the reference 

accordingly. 

(13) DIXIT J. : This is a reference under 
section 46 (2) of the Gwalior War Profits Tax 
Ordinance, Samvat 2001 by the War Profits 

opinion of this Court 
on certain questions. The relevant facts may 
be shortly stated as follows: 

(14) On 20-1-47, a notice under section 13 (2) 
or the Ordinance was given to Messrs Ram 
Frasad Ham Narain, of Naya Bazar, Lashkar, 
by the War Profits Tax Officer, Gwalior State, 
requiring the firm to furnish within the pre- 
scribed period a return of the profits earned 
by the firm during the period from 1-7-45 to 
80-6-46 for the purposes of determining the 
liability of the firm to War Profits Tax under 
the Ordinance. The assessment proceedings 
fasted from 20-1-47 to 6-5-50 on which date the 


War Profits Tax Officer passed an order assess- 
ing the firm to excess profits tax and calling 
upon the firm to pay the amount of the tax 
before the date specified in the order. The 
Gwalior War Profits Tax Ordinance under 
which the assessment was made was promul- 
gated by the Maharaja of Gwalior on 1-7-1944 
and after the formation of Madhya Bharat, it 
continued in force in the territory comprising 
of the former Gwalior State by virtue of the 
Madhya Bharat Ordinance No. I (1) of 1948 & 
the Regulation of Government Act No. I (1) of 
1948 which replaced the Ordinance No. I (1) of 
1948. 

The firm being dissatisfied with the assessment 
filed an appeal against the assessment order 
before the Revenue Commr., the duly constitut- 
ed Appellate Authority. The appeal was 
rejected and thereafter the firm moved the War 
Profits Tax Commissioner under section 46 of 
Gwalior War Profits Tax Ordinance challenging 
the validity of the assessment on a number of 
grounds and requesting the Commissioner to 
state the case to this Court for opinion on the 
questions raised by him. The questions submit- 
ted by the War Profits Tax Commissioner for 
the opinion of this Court are these, namely, 

“Q. 1. Is the War Profits Tax Ordinance 
Smt. 2001 still subsisting? 

Q. 2. Can the • Madhya Bharat Authorities 
for War Profits Tax assess and realise 
the War Profits Tax after 26-1-1950, 
i.e. the commencement of the Indian 
Constitution? 

Q. 3. Is the financial agreement referred to 
by the Appellate Authority valid in 
law? 

Q. 4. In view of the Provisions of Indian 
Constitution, can the War Profits Tax 
Authorities assess the liability for more 
than Rs. 250/-? 

Q. 5. Can the War Profits Tax Officer and 
Appellate Authority assess the tax 
arbitrarily even when the Authorities 
concerned have not declared account 
books of the assessee fraudulent or 
erroneous? 

Q. 6. Do the principles of the Income Tax 
Law of the Hindu undivided family 
apply to War Profits Tax? 

Q. 7. What is the effect of the decision of a 
Criminal Court on a relevant issue on 
the judgment of War Profit Tax Autho- 
rities? 

Q. 8. On whom lay the burden of proving 
the correctness or incorrectness of a 
particular entry when other entries of 
the same account books have been ac- 
cepted to be true. 

Q. 9. Can War Profit Tax Authorities assess 
tax upon income which have not 
accrued within the taxable year.” 

(14a) At the hearing before us Mr. Patankar 
learned Counsel for the assessee firm abandon- 
ed questions Nos. 7 and 9 and did not press 
them before us. In relation to question No. 1, 
he also did not advance before us the' conten- 
tion raised by the assessee before the War 
Profits Tax Commissioner that the War Profits 
Tax Ordinance Samvat 2001 ceased to be ope- 
rative after the expiry of Madhya Bharat Ordi- 
nance No. I (1) of 1948 and cannot be said to 
have been continued by virtue of the Regula- 
tion of Government Act Samvat 2005 (Act No. I 
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(1) of 1948). Instead, learned Counsel for the 
firm contended that the War Profits Tax Ordi- 
nance was not subsisting on the date of the 
assessment as it became inoperative on the 
commencement of the Constitution of India. 
Question No. 1 as argued bet ore us is therefore 
really covered by question No. 2. 

Question No. 3 raises the general question 
about the validity of the financial agreement 
dated 25-2-50 between the Government of 
India and the Madhya Bharat Government. 
But it appears to me that the general question 
whether this agreement which deals with many 
matters which are not relevant here, is valid, 
does not arise in the present case. The precise 
question which we have to consider is whether 
by virtue of clause IX of this agreement, the 
Madhya Bharat Government is competent 
under Article 278 (1) (a) to levy and collect the 
tax under the Gwalior War Profits Tax Ordi- 
nance Samvat 2001 from Messrs Ram Prasad, 
Ram Narain. Question No. 3 is really a part of 
question No. 2. 

The question raised in question No. 4 as to 
the maximum amount of tax leviable is also 
connected with question No. 2 and can conve- 
niently be dealt with while answering question 
No. 2. There are thus really four questions 
for consideration, namely the questions num- 
bered as 5, 6 and 8 in the reference, and the 
important question whether after the coming 
into force of the Constitution of India, the Gwa- 
lior War Profit Tax Ordinance has become in- 
operative so as to preclude the Madhya Bharat 
Government from levying and collecting the 
tax under the Ordinance from the firm of 
Messrs. Ram Prasad Ram Narain. 

(15) As regards questions Nos. 5, 6 and 8, I 
concur in the answers which My Lord the 
Chief Justice has given to those questions. I 
would only add that I do not find anything 
in sections 9, 10 and 13 of the War Profits Tax 
Ordinance to suggest that when a person is 
served with a notice to produce his accounts 
to support the return furnished by him of the 
profits of his business, the War Profit Tax 
Officer, unless he declares the account books of 
the person as fraudulent or erroneous, is bound 
to accept them for the purposes of assessment 
or that having accepted the account books he 
is bound to accept as correct every entry made 
therein. The burden of proving that a parti- 
cular entry in the account books is correct and 
genuine is clearly on the prospective assessee. 

In view of the fact that for the purposes of 
the War Profit Tax Ordinance, “a person” has 
been defined in section 2 (13) as including a 
Hindu undivided family, question No. 6 does 
not merit any consideration and learned Coun- 
sel for the firm did not press this question when 
his attention was drawn to the definition of the 
word ‘‘person’’ given in Section 2 (13). 

(16) I also agree with my Lord, the Chief 
Justice that the assessment of the firm Messrs 
Ram Prasad Ram Narain to tax under the Ordi- 
nance for the chargeable period from 1-7-45 to 
30-6-46 is valid. But my reasons for this con- 
clusion are somewhat different. On the ques- 
tions Nos. 1 to 4, the argument of the learned 
counsel for the firm is that as under Art. 246, 
Parliament alone has the power to legislate 
with respect to item 82 ‘‘Taxes on income other 
than agricultural income” and as under Article 
366 (29) ‘“Tax on income” includes a tax in 
the nature of excess profits tax, the Gwalior 


War Profits Tax Ordinance, Samvat 2001, has 
after the commencement of the Constitution 
become inoperative; that it is not protected by 
Article 276; and that if it is protected by Arti- 
cle 276 then under clause 2 of Article 276, the 
total amount of tax payable by the firm cannot 
exceed two hundred and fifty rupees. 

It is further contended that as under the 
Ordinance, no tax could be charged on profits 
accruing after 30-6-46, the tax under the Ordi- 
nance is not a tax which was levied immediate- 
ly before the commencement of the Constitu- 
tion and that, therefore, the Madhya Bharat 
Government cannot claim that they have a 
right under Article 277 to levy this tax after 
the coming into force of the Constitution. 

As regards the financial agreement, it is said 
on behalf of the firm that under Article 278. 
(1) (a), an agreement with respect to the Ievy 
and collection of any tax or duty could be en- 
tered only if the tax or duty was one leviable 
by the Government of India; but inasmuch as 
prior to 26-1-1950 the Government of India 
could not impose income-tax in Madhya Bharat, 
the tax under the Gwalior War Profits Tax 
Ordinance, ‘Samvat’ 2001, is not a tax leviable 
by the Government of India and that, there- 
fore, the Madhya Bharat Government cannot 
derive under clause IX of the agreement pur- 
ported to have been entered under Article 278. 
any authority to levy and collect the tax. 

(17) I find myself unable to accept the con- 
tention of Mr. Patankar learned Counsel for 
the assessee firm that the Gwalior War Profits- 
Tax Ordinance ceased to be ouerative after 
the commencement of the Constitution. It is 
true that under Article 246, Parliament has 
the exclusive power to legislate with respect 
to taxes on income other than agricultural in- 
come. But here we are not concerned with a 
law of the Madhya Bharat State enacted after 
26-1-1950 and imposing income-tax. The 
Gwalior War Profits Tax Ordinance, ‘Samvat’; 
2001, was in force at the commencement of the 
Constitution in the territory of Madhya Bharat 
comprising of the former Gwalior State and 
the question of its invalidity on the ground of 
legislative competence under Art. 246 does not 
arise. 

The real question for determination is whe- 
ther after the commencement of the Constitu- 
tion, the Ordinance has become inooerative un- 
der any provision of the Constitution. This 
necessitates a consideration of Articles 276, 277 
and 278. I agree with the learned Counsel for 
the firm that Article 276 has no applicability 
in the present case. This Article draws a dis- 
tinction between a tax on professions, trades, 
callings or employments and a tax on income 
accruing from or arising out of professions, 
trades, callings and employments. Clause 1 of 
Article 276 provides that if a law of the Legis- 
lature of a State imposes a tax on professions, 
trades, callings and employments it shall not 
be invalid on the ground that it relates to a 
tax on income which falls within the legisla- 
tive authority of the Parliament. 

Clause 2 prescribes the limit as to the maxi- 
mum amount of such a tax payable by a person 
when it is imposed by the State. The proviso 
to clause 2 relates to the paying of such a tax- 
in force in any state in the financial year im- 
mediately preceding the commencement of the 
Constitution. The last clause of Article 27t> 
provides that the power of a Legislature of a 
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s State to impose a tax on professions or employ- 

i ments in no way limits the power of Parliament 

‘ to make laws with respect to taxes on income 

accruing from or arising out of professions, 
• trades, callings and employments. The tax 
i under the Gwalior War Profit Tax Ordinance 
is not a tax on a profession or a trade. It im- 
f poses a tax on the profits accruing from them. 

; Article 276 is, therefore, not relevant here. The 
position is, to my mind, so obvious that I should 
serve no purpose by amplifying my reasons. 

(18) In my view, it is Article 277 which en- 
ables the Madhya Bharat Government to levy 
the tax under the Gwalior War Profits Tax 
Ordinance after the coming into force of the 
\ Constitution and tp recover it from the as- 
\ sessee. This article reads as follows : 

\ “Any taxes, duties, cesses or fees which, im- 
\ mediately before the commencement of this 
Constitution, were being lawfully levied by 
the Government of any State or by any 
Municipality or other local authority or body 
for the purposes of this State, municipality, 
district or other local area may, notwith- 
standing that those taxes, duties, cesses or 
fees are mentioned in the Union List, con- 
tinue to be levied and to be applied to the 
same purposes until provision to the con- 
trary is made by Parliament by law.” 


cess subsequent to the imposition of the tax 
by the statute. A tax cannot be levied or 
collected before it is actually imposed by an 
Act of the competent Legislature. This is clear 
from Art. 265. The levy, that is to say, the 
assessment of a tax, and the collection of the 
tax are executive processes regulated by pro- 
visions made in that behalf. Article 277 no- 
where speaks of the imposition of a tax. It 
does not confer on any State the power to 
impose a tax after the coming into force of the 
Constitution, if the tax had not been already 
imposed by the law of the State immediately 
before the commencement of the Constitution. 

The Article assumes the existence immediate- 
ly before the commencement of the Constitu- 
tion of a valid law imposing a tax and permits 
the Government of the State to assess the per- 
sons liable to pay the tax and collect it from 
them after the coming into force of the Con- 
stitution. It is the tax that was actually being 
levied immediately before the commencement 
of the Constitution that is saved by Article 
277 and it makes no difference whether the tax 
levied was in the case of a tax, such as in the 
present case, one imposed on income or profits 
accruing in a period immediately before the 
commencement of the Constitution or a period 
anterior to it. 


(19) It is clear from this Article that if th< 
tax under the Gwalior War Profits Tax Ordi 
nance is a tax which was being lawfully leviec 
by the Madhya Bharat Government immediate 
ly before the commencement of the Constitu 
tion, then, the Government is entitled t( 
continue to levy it even after 26-1-50. It is no 
disputed that until at least the commencemen 
of the Constitution the Gwalior War Profit: 
Tax Ordinance was a valid law imposing a ta> 
on profits. There is also no dispute that unti 
26-1-1950, a person to whom the Ordinance ap 
plied could be assessed to the tax under th < 
Ordinance m respect of the profits which ac 
crued during the prescribed chargeable period 
What is contended by the Counsel for the Am- 
is +hat inasmuch as the Ordinance did not im- 
pose any tax on profits accruing after 30-6-46 
it cannot be said that the tax under the Ordi 
nance is a tax which was levied immediately 
before the commencement of the Constitution 

I fail to see how the fact that the Ordinance 

i 1 ?? 05 ! any , tax on P^fits accruing 
after 30-6-46 affects the operation of the Ordi- 
nance as regards the imposition, and the as- 
sessment and # collection of the tax in respecl 

Sn « P 52 fitS rru Uruig * th( L char geable period before 
30-6-46. The contention of the learned Coun- 
sel for the firm is based on the assumption that 

e expression “any tax levied immediately 
before the commencement of the Constitution’ 
in relation to a tax in the nature of an income 
ax or excess profits tax, means a tax which 
was imposed on income or profits accruing in 
a chargeable period immediately before the 

of the Constitution. I do not 
think that the language of Article 277 warrants 

+ y i Su . construction of the expression “any 

r^/ eV ] e< L ^mediately before the commence- 
ment of the Constitution.” 

be remem bered that there is a dis- 
tinction between “imposition” and “the levy, 

he., assessment and collection” of a tax The 
imposition of a tax is by an Act of the compe- 
Thl pSislature and is purely a legislative act. 
■I he levy and the collection of a tax is a pro- 


If the distinction between the imposition of 
a tax, and the levy and collection thereof is 
borne in mind in construing Article 277, then 
the contention of the learned Counsel for the 
assessee firm clearly fails. In my opinion, the 
tax under the Gwalior War Profits Tax Ordi-; 
nance is a tax which was being lawfully levied 
by the Madhya Bharat Government im-, 
mediately before the commencement of the; 
Constitution and as such the Madhya Bharat 
Government is entitled to continue to levy and 
collect it after the commencement of the Con- 
stitution from the persons liable to pay the tax 
under the Ordinance. 

(20) In the view I take of Article 277 it is 
really not necessary for me to consider whe- 
ther by virtue of the Financial agreement dated 
25-2-50, the Madhya Bharat Government validly 
derives under Article 278 (1) (a) the authority 
to levy and collect the tax under the Gwalior 
War Profits Tax Ordinance. But as some re- 
liance has been placed on behalf of the State 
on this agreement to support the validity of 
the assessment on the firm Messrs. Ram Prasad 
Ram Narain, I think it proper to say a few 
words about the view though not a concluded ' 

present - indi “ a •» ^ °« 


A V 


/^\ /^\ • x T , ui tide 4(0 

wU tho ™ e f n ! b L e , any State specified in Part 
B of the First Schedule of the Constitution to 

receive a laiger share of the proceeds of certain 

taxes, than they would be entitled to under the 

WHWVdfnK- 0 ? +l ? f A Cbapter 1 ^ Part XII. 
With this object the Article permits the Gov- 

ernment of India and the Government of any 

i enter into agreement with 
respect to the levy or collection of a tax im- 
posed by an Act of the Parliament and thus 
leviable by the Government of India in that 
State. A tax is not leviable by the Government 
of India unless it is actually imposed by an 
i ct - I^ arll 3ment. The words “tax or duty 
leviable by the Government of India” in Arti- 
cle 278 (1) (a) do not mean a tax or duty 
which can be imposed by the Union Govern- 


-6 Madhya Bharat State of M. B. v. Hiralalji (Mehta and Cliaturvedi JJ.) 


A. I. R. 


ment. It means a tax or duty having been 
imposed by an Act of the Parliament is leviable 
by the Union Government. 

The agreement contemplated by this Article 
is with respect to the executive act of the levy 
and collection of any tax or duty and not with 
regard to the conferment on the State of the 
power to impose a tax or to save an existing 
law of the State imposing a tax. For if a State 

has or is given the power to impose a tax, 

then, it is unnecessary to provide that it shall 
have power to levy and collect the tax by an 
agreement entered into in that behalf with the 
Government of India, as the power to levy and 
collect a tax is necessarily implied in the power 
to impose a tax. 

(21) The tax under the Gwalior War Profits 

Tax Ordinance is not a tax leviable in the 

sense I take of the word “leviable” as used in 
Article 278 (1) (a). I am. therefore, disposed 
to think that the clause IX of the Financial 
Agreement is not of much assistance to the 
State in supporting the assessment on the Firm 
Messrs. Ram Prasad Ram Narain under the 
Gwalior War Profits Tax Ordinance. 

(22) For the foregoing reasons, I am of the 
opinion that the assessment of the firm to tax 
under the Gwalior War Profits Tax Ordinance 
is legal and valid and I answer the reference 
accordingly. 

B/V.R.B. Reference answered. 


person who can be properly described as 
“the principal debtor” in respect of whose 
default a guarantee can be given, there can- 
not be said to have been any “guarantee” 
either in its technical meaning or in its 
ordinary meaning. So a promissory note 
executed jointly by a Company and its 
Managing Agents does not come within the 
purview of section 87 D. (Para 11) 

Anno: Companies Act, S. 87 D N. 1; Contract 
Act, S. 126 N. 2, 3, 


(d) Interpretation of Statutes 
sion — (Civil P. C. (1908), Pre.) 
Act (1913), S. 87 D). 


Penal Provi- 
( Companies 


The provision contained in section 87 D 
of the Companies Act is a penal provision 
and such a provision is to be construed 
strictly. (P ara 13) 

Anno: Civil P. C., Pre. N. 7; Companies Act, 
S. 87 D N. 1. 


(e) Criminal P. C. (1898), S. 342 — Examina- 
tion of pleader of accused. 

Where the accused were exempted from 
attending the Court under an order of His 
Highness the Maharaja Holkar, and the 
Magistrate instead of examining them under 
section 342 recorded the statement of the 
counsel for the accused. 


Held that this was not warranted by any 
provision of the Code of Criminal Procedure. 

(Para 17) 

Anno: Cr. P. C., S. 342 N. 17. 
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(INDORE BENCH) 

MEHTA AND CHATURVEDI JJ. 

Stale of Madhya Bharat, Appellant v. Hiralalji 
and another. Respondents. 

Criminal Appeal No. 22 of 1951, D/- 22-9-1951. 

(a) Companies Act (1913), S. 87 D (3) — 
Liability under — (Indore Companies Act, 
S. 87 D). 

Under sub-section (3) of S. 87 D, the only 
person who can be punished is the Director 
of the Company who is a party to the 
making of the loan or giving of the gua- 
rantee. Where the pro-note was executed 
by the managing director and not by the 
other director the latter canot be held guilty. 

(Para 10) 

Anno: Companies Act, S. 87 D N. 1. 

(b) Interpretation of Statutes — Technical 
Legislation — Civil P. C. (1908), Pre. 

The first and most elementary rule of con- 
struction is that it is to be assumed that the 
words and phrases of technical legislation 
are used in their technical meaning if they 
have acquired one, and otherwise in their 
ordinary meaning. (Para 11) 

Anno: C. P. C., Pre. N. 7. 

(c) Companies Act (1913), S. 87 D — Guaran- 
teeing of loan — Meaning of — (Indore Com- 
panies Act, S. 87 D) — (Contract Act (1872), 

S. 126). 

The word “guarantee” has acquired a 
technical meaning and the legislature was 
aware of it. The essence of guarantee is 
that a guarantor agrees to discharge his 
liability only in one event, i.e., when the 
principal debtor fails in his duty. In other 
words, a guarantee pre-supposes the exist- 
ence of a principal debtor and if in any con- 
tract there never was at any time another 


Government Advocate, for the State; S. M. 
Samvatsar, for Respondents. 

JUDGMENT : The §tate has filed this ap- 
peal under section 417 of the Code of Criminal 
Procedure against the order dated 21st August 
1950 passed by the Additional City Magistrate, 
Indore in criminal case No. 143 of 1950 acquit- 
ting the two respondents of an otTence under 
section 87 (D) of the Indore Companies Act. 

(2) Respondent No. 1 Seth Hiralalji is the 
Managing Director of the Kalyanmal Mills 
Ltd., Indore, incorporated under the Indore 
Companies Act (Act No. 6 of 1914) and respon- 
dent No. 2 is his son who is also a permanent 
Director of the above said Mills. Both the res- 
pondents are proprietors of the Firm Tilokchand 
Kalyanmal and Co., Indore, which seems to be 
a joint-family business firm. This firm works 
as Secretaries, Treasurers and Agents of the 
Kalyanmal Mills Ltd., Indore. 

(3) On 17th November 1947, the Kalyanmal 
Mills Ltd., and Tilokchand Kalyanmal and Co., 
both executed a promissory note for a sum of 
Rs. 2 lacs at four and a half per cent interest 
in favour of the Bank of Indore Ltd. wherein 
they jointly and severally promised to pay the 
sum to the Indore Bank. This pro-note was 
renewed from time to time till 11th March 
1948, and then the loan was repaid to the 
Indore Bank. Respondent No. 1 Seth Hira- 
lalji executed and signed on behalf of the 
Kalyanmal Mills Ltd., as well as on behalf of 
the Tilokchand Kalyanmal and Co. It is admit- 
ted that the sum of Rs. 2 lacs went to the Mills 
who subsequently paid it back to the Indore 
Bank. 

(4) Then on 11-9-1948. Tilokchand Kalyan- 
mal and Co. and the Kalyanmal Mills Ltd., 
approached the Manager, the Bank of Indore 
Ltd., and took another loan of Rs. 1 lac at four 
and half per cent, interest. The pro-note in 
favour of the Bank was executed and signed 
by respondent No. 1 Seth Hiralalji on behalf 
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both of Tilokchand Kalyanmal and Co. and the 
Kalyanmal Mills Ltd. This is a joint and seve- 
ral promise to pay to the Bank of Indore Ltd., 
the sum of Rs. 1 lac. Ex. P/1 shows that there 
was a request by the Mills as well as by the 
Tilokchand Kalyanmal and Co. to the Bank of 
Indore to pay an amount thereof to ‘'one of 
us”, viz. Tilokchand Kalyanmal. The receipt 
Ex. P/2 was also executed by Tilokchand Kal- 
yanmal and Co., on 11-9-1948, and there is no 
doubt that this sum of Rs. 1 lac was taken 
not by the Mills but by the Managing Agents, 
Tilokchand Kalyanmal and Co. It is this 
pro-note that is to be interpreted in this appeal. 

(5) In the report of the Auditors, S. B. Billi- 
moria and Co., Bombay, dated 8th June 1948, 
this liability of the Mills on behalf of the 
Managing Agents was objected to in the follow- 
ing words: 

“The Company and the Secretaries, Trea- 
surers and Agents have jointly nassed a Pro- 
missory note to the Bank of Indore Ltd., for 
Rs. 1,00,000 which sum has been received by 
the Secretaries, Treasurers and Agents, and 
not by the Company, and there is no entry 
in respect thereof in the Company’s Books. 
This appears to be in contravention of sec- 
tion 87-D of the Indore Companies Act.” 

(6) On the basis of the Auditor’s report, Mr. 

Jagjiwandas Tulsiram Shah, a share-holder of 
the Mills, lodged a complaint on 21-1-50 against 
the two respondents under section 87-D of the 
Indore Companies Act which is identically the 
same as section 87-D of the Indian Companies 
Act. The complaint also alleged that the loan 
had been repaid to the Bank on 31-12-48. The 
complaint was dismissed and the accused ac- 
quitted as stated above, and the State has filed 
this appeal against the order of acquittal. The 
main point taken in the appeal is that by agree- 
ing to execute a promissory note jointly and 
severely with the Managing Agents in favour 
?. f the Indore Bank, the Mills had taken a 
liability upon themselves which was in contra- 

V6 5 i 1 !? spirit underlying sections 86-D 

and 87-D of the Companies Act. 

. The _ Government Advocate contends that 
sigmng of the promissory note by Kalyanmal 
Mills for the loan that was going to the Manag- ' 
ing Agents clearly meant that the Mills took 
the liability upon themselves and thus gua- 
ranteed the loan. The learned Government 
Advocate argues that it was nothing short of 
guaranteeing a oan made to the Managing 
5 e , n ? within the meaning of the expression 

(8) Mr. Samvatsar, learned counsel for the 
respondents argues that the first loan of Rs. 

2 lacs was taken by the Mills and the pro-note 

Mill S0 . \°u n i and severall y executed bv the 
A«m* a u *, he Managing Agents. The Managing 
H £ ad taken . lability to the extent of 2 

tho i\/r Rupees A w bich went to the Mills. When 
me Managing Agents had become liable for 

of , Rs * 2 lacs which went to the Mills, 
meiearitecl counsel contends, that there was 

liability r 0r £’.n When in consi deration of this 
“ ty ;the Mills executed the pro-note for the 

1 lac ^ which went to the Managing 
Agents. Mr. Samvatsar urges that this joint 
d sever al “pro-note” executed in this man- 
a C0 P} e within the term “guaranteeing 

in cLV upiuion the word “guarantee” 

hut 87 “P. s h°uld be literally construed; 

-OP 1 * 1101 } of the learned Government 
Advocate, it should be construed in a liberal 


sense and its meaning should not be restricted 
to mean a contract of guarantee as defined 
under section 126, Contract Act. 

(9) The portion of section 87-D. Indore Com- 
panies Act which is similar to the same section 
of Indian Companies Act. that is material for 
the purposes of this appeal, runs as follows: 

“ 87-D. 

1. No Company shall make to a Managing 
Agent of the Company or to any partner of 
the Firm, if the Managing Agent is a firm... 

••••■•• » any loan out of the monies 

of the company or guarantee any loan made 
to the Managing Agent. 

3. In the event of any contravention of 
sub-section (1) any Director of the Company 
who is a party to the making of the loan or 
giving of the guarantee shall be punishable 
with fine which may extend to Rs. 500, and 
if default is made in repayment of the loan 
or discharging the guarantee shall be liable 
jointly and severally for the amount unpaid.” 

(10) Mr. Samvatsar rightly contends that 
under sub-section (3) the only person who can 
be punished is the Director of the Company 
who is a party to the making of the loan or 
giving of the guarantee. And as the pro-note 
was executed by respondent No. 1 and not by 
respondent No. 2 the latter cannot be held 
guilty. In our opinion this contention is well- 
founded, and we order that this appeal should 
be dismissed, so far as respondent No. 2 Shri 
Narendra Kumar Singh is concerned. The ques- 
tion then remains whether the first respondent 
No. 1 can be held guilty under section 87-D. 

(11) It has to be borne in mind that the 
Legislature has used the word “guarantee” in 
sub-sections (1) and (3) quoted above. The first 
and most elementary rule of construction is, 
that it is to be assumed that the words and 
phrases of technical legislation are used in their 
technical meaning, if they have acquired one, 
and, otherwise in their ordinary meaning, 
(Maxwell page 3). The word “guarantee” has 
acquired a technical meaning and the legisla- 
ture was aware of it. The essence of guarantee 
is that a guarantor agrees to discharge his 
liability only in one event i.e. when the prin- 
cipal debtor fails in his duty. “Let him have 
the loan, I will see you paid,” or “if he does 
not pay I will” ... are phrases ordinarily used 
when a guarantee is given. In other words, a 
guarantee pre-supposes the existence of a prin- 
cipal debtor, and if in anv contract there never 
was at any time another Derson who can 
properly be described as “the ‘principal debtor” 
in respect of whose default a guarantee can be 
given, there cannot be said to have been any 
“guarantee” either in its technical meaning or 
in its ordinary meaning. So. in mv opinion a 
promissory note executed jointly by a Com- 
pany and its Managing Agents does not come 
within the purview of Sec. 87-D. 

(12) It is true that because the money had 
gone to Tilokchand Kalyanmal and Co'., the 
Mills could not have shaken off their individual 
& separate obligation for the debts incurred. 
Under the terms of the promissory note, the 
entire liability for the money borrowed from 
the Bank of Indore could have been borne by 
the Managing Agents alone, or by the Kalyan- 
mal Mills alone. In case of default, the Bank 
could have sued either of the two and could 
have under section 43 of the Contract Act 
excluded the right of a joint promisor to be 
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sued along with the co-promisor. In this sense, 
it can be said, the Mills took a liability for the 
loan which had not been received by them. 
In other words, by executing the pro-note they 
facilitated a loan by the Indore Bank to their 
Managing Agents and adopted a device which 
ought to be stopped by the Legislature. But 
as the wording of section 87D is, I am clear 
in my mind that the action of the Mills in 
executing the pro-note does not come within 
the meaning of the expression ‘‘guaranteeing 
a loan”. 

(13) It has again to be noted that the pro- 
vision contained in section 87D, is a penal 
provision and such a provision is to be con- 
strued strictly. 

(14) Maxwell in 9th Edition (1946) at page 
268 observes as follows : 

‘‘But the rule of a strict construction requires 
that the language shall be so construed that 
no cases shall be held to fall within it which 
do not fall both within the reasonable mean- 
ing of its terms and within the spirit and 
scope of the enactment. Where an enactment 
may entail penal consequences, no violence 
must be done to its language to bring people 
within it. but rather care must be taken that 
no one is brought within it who is not within 
its express language. 

‘‘To determine that a case is within the 
intention of a Statute, its language must 
authorise the Court to say so, but it is not 
admissible to carry the principle that a case 
which is within the mischief of a statute is 
within its provision so far as to punish a 
crime not specified in the statute, because 
it is of equal atrocity or of a kindred charac- 
ter with those which are enumerated. If 
the Legislature has not used words suffi- 
ciently comprehensive to include within its 
prohibition all the cases which fall within 
the mischief intended to be prevented, it is 
not competent to a Court to extend them.” 

(15) Then at page 289 Maxwell adds that 

‘‘the effect of the rule of strict construction 
might almost be summed up in the remark, 
that, where an equivocal word or ambiguous 
sentence leaves a reasonable doubt of its 
meaning which the canons of interpretation 
fail to solve, the benefit of the doubt should 
be given to the subject and against the Legis- 
lature which has failed to explain itself.” 

(16) On the basis of these principles of inter- 
pretation, I find that the learned Additional 
City Magistrate’s order seems to be correct and 
the principles do not allow a Court to extend 
the meaning of the word “guarantee” so as to 
include within it a joint pro-note executed by 
the Mills and the Managing Agents for facili- 
tating a loan, to the Managing Agents. 

(17) The learned Government Advocate has 
also drawn our attention to an irregularity 
committed by the learned Additional City 
Magistrate in this case. As the respondents were 
exempted from attending the Court under 
an order of His Highness the Maharaja Holkar, 
the learned Magistrate, instead of examining 
them under section 342, recorded the statement 
of the counsel for the respondents. We are 
sure that this was not warranted by any pro- 
vision of the Code of Criminal Procedure. We 
entirely disapprove of the procedure adopted 
by the Magistrate but we do not think the case 


necessitates a retrial in as much the appeal 
against order of acquittal cannot succeed. 

(18) We, therefore, dismiss it. 

B/D.H. Appeal dismissed. 
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(GWALIOR BENCH) 

SHINDE C. J. 

Mst. Chandni Begam, Appellant v. Madhorao 
Falke, Respondent. 

Second Appeal No. 97 of 2003, D/- 8-2-1952. 

(a) Evidence Act (1872) S. 90 — Presump- 
tion under — Discretion of trial Court to raise 

— Interference by appellate Court. 

The question whether a presumption un- 
der S. 90 should or should not be raised is 
primarily a question for the trial Court. 
The appellate Court will not interfere un- 
less the discretion has been exercised 
arbitrarily, capriciously or perversely or 
without due consideration of relevant facts 
and circumstances of the case. AIR 1921 
Oudh 36, AIR 1935 Oudh 289 and 1933 All. 
443 Rel. on. (Paras 3 & 4) 

Anno: Evidence Act S. 90 N. 10. Pt. 9. 

(b) Easements Act (1882) S. 52 — Presump- 
tion of license from facts and circumstances. 

Even though there is no direct proof of 
license it can be presumed from the rele- 
vant facts and circumstances of the case. 

(Paras 5-7) 

Anno: Easements Act S. 52 N. 1. 

(c) Limitation Act (1908) Arts. 142 and 144 

— Permissive possession — Possession subse- 
quently becoming adverse — Art. 144 applies. 

A person can be said to be dispossessed 
or to discontinue his possession only when 
another person enters on the property in 
the possession of the plaintiff and such 
entry is adverse to the plaintiff. Where the 
plaintiff is in possession and the defendant 
has entered on the property but his entry 
is under a right derived from the plaintiff 
or is permissive it cannot be said that 
the entry itself is in contravention of the 
plaintiff’s title, though by reason of sub- 
sequent events his possession may become 
adverse to the plaintiff. Adverse posses- 
sion means hostile possession, that is, pos- 
session which is expressly or impliedly in 
denial of the title of the true owner. Where 
possession which is permissive to begin 
with, becomes adverse to the plaintiff by 
some act of the defendant Article 144 
would apply and not Article 142. AIR 1933 
Cal. 102 and AIR 1919 All. 403(2) Rel. on. 

(Para 8) 

Anno: Lim. Act, Arts. 142 and 144 N. 2 Pts. 
3, 4 and N. 16 Pt. 1. 

Bhagwanswaroop, Patankar and Amanatulla, 
for Appellant; Mungre and Sapre, for Respon- 
dent. 

REFERENCES: Courtwar/Chronological/ Paras 

(’19) 41 All 669: (AIR 1919 All 403(2) ) 8 

(’33) AIR 1933 All 443: (145 Ind Cas 

147) 3-4 

(’33) AIR 1933 Cal 102: (140 Ind Cas 799) 8 

(’21) 61 Ind Cas 959: (AIR 1921 Oudh 36) 3-4 
(’35) 154 Ind Cas 965: (AIR 1935 Oudh 289) 3-4 

JUDGMENT : This is defendant’s second ap- 
peal against the judgment and decree of the 
District Judge, Gwalior, who dismissing the ap- 
peal of the defendant confirmed the decree of 
the trial court. The facts of the case briefly 
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are that Sardar Madhorao. Falke filed a suit 
against Premrao alias Hashmutulla and Mst. 
Basantibai in the Court of Sub-Judge, Lashkar. 
The plaint alleges that Hashmatulla defendant 
No. l’s mother Mst. Chatro was in the keeping 
of plaintiff’s father Sardar Kamrao Falke. She 
had a son by Sardar Ramrao Falke who is de- 
fendant No. 1 Hashmatulla, that Ramrao Falke 
gave two houses Nos. 3/5 and 4/511 to Mst. 
Chatro for use, that after the death of Mst. 
Chatro defendant No. 1 continued to be in 
possession of these houses by permission, that 
on 1-4-32 defendant No. 1 executed a usufruc- 
tuary mortgage of house No. 3/5 for Rs. 2500/- 
in favour of Basantibai defendant No. 2. 

On these allegations the plaintiff prays for a 
declaration of title and for declaring the mort- 
gage deed void as against the plaintiff and 
also for the possession of the house. The suit 
was decreed both by the trial court and the 
first appellate court. Hence Mst. Chandani 

Begam who is the daughter of Hashamatulla 

original defendant No. 1 has filed this appeal. 

(2) The learned counsel for the appellant has 
raised two points before me. The first point is 
that issue No. 2 has been wrongly decided in 
favour of the plaintiff and the second is that 
the suit is time barred. Issue No 2 is as 
follows : 

TcR I ? 3TT* 1 33* 

*r 5rCr |. J; 


In order to support the claim of the plaintiff 
that the suit house belongs to the plaintiff, 
plaintiff has produced both documentary and 
oral evidence. Documentary evidence consists 
of the following documents: (1) Patta Parmat, 
dated 12-4-1897. (2) Teharir written by Lele 
<*ated 4-2-91. (3) Receipt by Bihari Thekedar. 

(4) Teharir by the defendant dated 4-11-14. 

(5) Copy of the order passed by the Home 
Member, Gwalior Government, dated 5-9-29. 

(6) Statement by Shankarrao Bhujang. (7) 
Statement by Dattraya Lonkar. 

(On consideration of Patta Parmat his Lord- 
ship held that it related to the house in dispute 
and proceeded:) 

(3-4) Teharir Municipality signed by Mr. 
Lele dated 4-2-91 states that Rs. 2123.-2-0 have 
been duly received and that orders have been 
issued to the Overseer to hand over the three 
shops and the land in Patankar Bazar. It ap- 
pears from the papers that actually the house 
was purchased in 1891. But the Patta was 
given in 1897. The counsel for the appellant 
contends that this Teharir has not been prov- 
ed according to law. Under Section 90 of the 
Evidence Act a document 30 years old produc- 
ed from proper custody and otherwise free 
from suspicions proves itself and no evidence 
of the handwriting, signature, sealing or deli- 
very need in general be given. There is no 
aoubt that the document purports to be 30 
years old and that it is produced from proper 
custody. No circumstances have been pointed 
out to suspect its genuineness. There is no rea- 
son, therefore, why a presumption may not be 
drawn under Section 90 of the Evidence Act. 

Besides the presumption is rebuttable. No 
evidence has been produced by the defendant. 
In — ‘Har Prasad v. Bikramajitsingh*, 61 Ind. 
Las 959 (Oudh) it has been held that the 
question whether a presumption under Section 


90 should or should not be raised is primarily 
a question for the trial court. It has also been 
held in several cases that the appellate court 
will not interfere unless the discretion has been 
exercised arbitrarily, capriciously or perversely 
or without due consideration of relevant facts 
and circumstances of the case. Vide — ‘Special 
Manager, Court of Wards, Balrampur v. Tribeni 
Prasad’, 154 Ind Cas 965 (Oudh) and — ‘Gomti 
Mt. v. Meghraj Singh’, AIR 1933 All. 443. It 
has not been shown that the lower court has 
exercised its discretion without due considera- 
tion of the facts or circumstances of the case. 
I, therefore, see no reason to interfere with 
the discretion exercised by the lower court. 
The objection raised with regard to the proof 
of the Teharir dated 4-2-91, therefore, cannot 
be accepted. 

(His Lordship after considering other evi- 
dence held that the house in dispute was the 
property of the plaintiff and proceeded : ) 

(5-7) Turning now to the second aspect of 
issue No. 2, that is, whether the plaintiff’s 
father gave the house in dispute to the mother 
of the defendant No. 1 for use, it must be ad- 
mitted that there is no direct proof of license. 
But license can be presumed from the relevant 
facts and circumstances of the case. (His Lord- 
ship after considering the evidence held that 
the house in dispute was given to Mst. Chatro 
for use only and proceeded : ) 

(8) The second point raised by the learned 
counsel for the appellant is that the suit is 
time barred. The first question to consider in 
this connection is whether article 142 applies to 
the case or article 144. From the facts already 
found it is clear that the defendant was in per- 
missive possession of the property. Article 142 
applies where the plaintiff being in possession 
is either dispossessed or discontinues his pos- 
session. A person can be said to be dis- 
possessed or to discontinue his posses- 
sion only when another person enters on the 
property in the possession of the plaintiff and 
such entry is adverse to the plaintiff. 

Where the plaintiff is in possession and the 
defendant has entered on the property but his 
entry is under a right derived from the plain- 
tiff or is permissive it cannot be said that the 
entry itself is in contravention of the plaintiff’s 
title, though by reason of subsequent events his 
possession may become adverse to the plaintiff. 
Adverse possession means hostile possession, 
that is, possession which is expressly or im- 
pliedly in denial of the title of the true owner. 
Where possession which is permissive to begin 
with, becomes adverse to the plaintiff by some 
act of the defendant article 144 would apply 
and not article 142. In — ‘Zainuddin Hossain v. 
Muhammad Abdur Rahim’, AIR 1933 Cal 102 
their Lordships of the Calcutta High Court 
held as follows : 

“In the present case there was no transfer of 
any interest in immovable property at all 
but only permission to reside in the pre- 
mises, and so there was no dispossession, not 
any discontinuance of possession on the part 
of the plaintiff, notwithstanding the permis- 
sion, such possession as the grantor of the 
leave or license could have, he had in the 
premises. It has also been argued that the 
defendants and their predecessors acquired 
by virtue of adverse possession for over 
twelve years a limited interest, namely, a 
right to reside which could not be defeated. 
One amongst several answers to this conten- 
tion is that there was never any such right 
asserted adversely to the plaintiff at any time 
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before the solicitor’s letter Ex. C. In our 
opinion the article applicable to the case is 
artn-.'e 1-14 of the Act and time began to run 
rmiy afer the plaintiffs right to Khas posses- 
sion was. denied ” 

The same view has been expressed in — ‘Jai- 
chand v. Girwarsingh', 41 All. 669. In the pre- 
sent case from the facts found above, it is clear 
that the defendant was in permissive posses- 
sion. His first act which makes his possession 
adverse to the plaintiff is the execution of the 
mortgage deed on 1-4-32. The case, therefore, 
clearly attracts article 144 of the Limitation 
Act and the period of limitation of twelve 
years began to run from 1-4-32 when the 
possession of the defendant became adverse to 
the plaintiff. The suit was filed on 12-8-36. The 
suit is, therefore, clearly within time. 

(9) The learned counsel for the appellant has 
raised a further contention that Sardar Ramrao 
Falke died in 1914. Hence license terminated 
on his death and the defendant’s possession 
after his death became adverse to the plaintiff. 
It is true that Sardar Ramrao died in 1914. But 
from the facts as they appear on record, it is 
evident that the plaintiff impliedly gave per- 
mission to the defendant to use the house as 
before. Hashmatulla states in his deposition 
that Ajgarli, who was in the service of the 
plaintiff, used to realise the rent of the house 
in dispute and utilize it to meet his expenses. 
The fact that an officer of the Sansthan was 
allowed to realize the rent and spend it over 
the defendant testifies that the plaintiff had 
given implied permission to the defendant to 
use the house. The order of the Home Member 
dated 5-9-29 also supports the same conclusion. 
Rental of the house was treated as an allowance 
from the Sansthan to the defendant. From the 
same order it also appears that the plaintiff’s 
Sansthan defrayed the expenses of the marriage 
of defendant’s daughter. 


burden of proving that he did not have the 
necessary mens rea. It is one thing to say 
that in an offence under a statute mens 
rea is excluded. It is quite different to say 
that a statute makes a presumption of 
mens rea and casts on the accused the 
burden of showing the absence of a crimi- 
nal mind. (Burden held discharged by 
accused) AIR 1951 SC 484 Foil. AIR 1950 
Madh-B 89 disting. (Para 4) 

(b) Criminal PC. (1898) S. 423 — Finding 
of fact — Interference. 

A different view by the Appellate Court 
of the evidence may be possible but in 
appeals against acquittals the Appellate 
Court must be slow to disturb a finding of 
fact arrived at by a Judge who had the 
advantage of seeing witnesses. AIR 1934 
PC 227(2) Foil. (Para 5) 


Taking all these facts into consideration there 
is no doubt in my mind that the plaintiff gave 
implied permission to the defendant to use the 
house as before. In these circumstances the 
defendant’s possession after the death of Sardar 
Ramrao Falke does not become adverse to the 
plaintiff. As already stated defendant’s posses- 
sion became adverse on 1-4-32, the day on 
which he executed the mortgage deed. The re- 
sult is. that the contention of the appellant that 
the suit is time barred fails. 

CIO) For the reasons given above the appeal 
fails and is dismissed with costs 


B/V.R.B. 


Appeal dismissed. 
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SHINDE AND DIXIT JJ. 

The State, Appellant v. Brij Lal Dhodi, Res- 
pondent. 

Criminal Appeal No. 47 of 1950, D/- 14-12- 
1951. 

(a) Madhya Bharat Essential Supplies 
(Temporary Powers) Act (3 of 194#), S 
11 — Mors rea — Necessity — Madhya Bharat 
Cotton Textile Control Order (1948) Ss. 13 and 
15. 

To make a person liable for an offence 
under the Act, he must have a mens rea. 
The effect of Section 11 is not to exclude 
mens rea but to draw a presumption of 
mens rea and to cast on the accused the 


Anno: Cr. P. C., S. 423 N. 14. 

Shiv Dayal Deputy Govt. Advocate, for the 
State; J. M. Anand, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

1934 PC 227 (2): (36 Cri LJ 786) 5 
( 47) AIR 1947 PC 135: (26 Pat 460 PC) 4 

(’51) AIR 1951 SC 484: (1952 Cri LJ 69) 4 

(’50) AIR 1950 Madh-B 89 3-4 

(’50) Cri Appeal No 34 of 1950 (Madh-B) 5 

DIXIT, J : This is an appeal by the State from 
an order of the Additional City Magistrate, Lashkar 
acquitting the respondent Brij Lal Dhodi of the 
charge of having committed an offence under Sec- 
tion 8 of the Madhya Bharat Essential Supplies 
(Temporary Powers) Act Samvat 2005 (Act No. 3 
of 1948) by contravening the provisions of sections 
15 and 13 of the Madhya Bharat Cotton Textile 
Control Order 1948 made under section 4 of the 
Act No. 3 ot 1948. It was alleged by the prosecu- 
tion that on 18-7-50. the respondent Brij Lal Dhodi 
sold 82 yards ol cloth to Messrs Sharma brothers 
at a price in excess of the maximum price fixed 
by the Textile Commissioner under section 13 of 
the Cotton Textile Control Order. The ex-mill 
price of this cloth was Rs. 130-7-9. The respondent 
was entitled to charge for the cloth sold in addi- 
tion to the above price an amount of Rs. 1-0-6 in 
respect of sale-tax and a further amount of Rs 
8-3-6 in respect of the customs duty. 

Under notification No. 44 of i949 dated the 
6-12-49 (published in the Gazette of 17-12-49) the 
1 espondent was also entitled to make a surcharge 
of 14 per cent, on the ex-mill price of the cloth, 
namely Rs. 130-7-9. It was alleged by the prose- 
cution that the respondent Brij Lal Dhodi illegally 
realised from Messrs Sharma Brothers 14 per cent, 
surcharge on Rs. 139-11-9 being the total of the 
ex-mill price, sales tax and the customs duty, 
whereas he could have charged the 14 per cent 
surcharge only on the amount of ex-mill price, 
namely, 130-7-9. The prosecution stated that the 
respondent thus made an overcharge of Rs. 1-9-10. 
The respondent did not. dispute these facts. In his 
defence, lie stated that at the time he sold the 
cloth to Messrs Sharma Brothers and prepared a 
cash memo in respect of the transaction, there 
were several customers in his shop and that thro- 
ugh some mistake he calculated the 14 per cent, 
surcharge on Rs. 139-11-9 instead of on Rs. 130-7-9 
The learned City Magistrate accepted this plea and 
held that the accused committed a bona fide mis- 
take in calculating the 14 per cent, surcharge. 

(2) In this appeal, Mr. Shiv Dayal Deputy Govt. 
Advocate, firstly contends that section 15 of the 
Cotton Textile Control Order 1948 and section 11 
of the Madhya Bharat Essential Supplies (Tem- 
porary Powers) Act, 1948 by necessary implication 
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mle out mens rea as a constituent part of the 
offence of a contravention of the Textile Control 
Order, 1948 and that, therefore, the Additional 
City Magistrate was not justified in taking into 
consideration the plea of the accused that he had 
committed a mistake in charging the 14 per cent, 
surcharge on Rs. 139-11-9. Mr. Shiv Dayal secondly 
argues that even if it is held that there can be 
no conviction under section 8 of the Essential 
Supplies (.Temporary Powers) Act, 1948 in the ab- 
sense of mens rea, the evidence on the record 
amply shows the criminal mind of the accused in 
calculating the 14 per cent, surcharge in the 
manner he did. 


(3) In my opinion, both these contentions 

advanced by the learned Government Advocate 

must be rejected. In support of his contention, 

that mens rea is not a constituent part of a crime 

under the Act No. 3 of 1948 and the Cotton 

Textile Control Order 1948, Mr. Shiv Dayal 

places reliance on a decision of a Division Bench 

of this Court in — ‘State v. Genda Lal’, AIR 1950 

Madh. B. 89. In that case the question was whether 

all the partners of a firm could be said to have 

contravened the provisions of clause 12-A of Indore 

Cotton Cloth and Yarn Control Order when on 

a search of the partnership shop time-barred 

cloth was found therein. One of the contentions 

advanced on behalf of the accused persons in that 

case was that the partners of the firm were not 

liable as they did not know that time-barred 

cloth was kept in the shop and that they had 

no guilty knowledge. The Division Bench did 

not accept the contention holding that clause 

11 of the Indore Essential Supplies Order under 

which the Indore Cotton Cloth And Yam 

Control Order was made clearly recognised 

the principle of vicarious responsibility in 

offences arising out of the breach of the provisions 

of that order and that therefore, mens rea as 

an essential constituent of the crime was exclu- 
ded. 

Clause 11 of the Indore Essential Supplies 
Order was to this effect: — 


“Offences of corporations. If the person contra 
vemng an order made or deemed to be made 
under section 3 is a company or other bodj 
corporate every director, manager, secretary oi 
other officer or agent thereof shall, unless he 
proves that the contravention took place ■with- 
out his knowledge or that he exercised all due 
diligence to prevent such contravention, be 
deemed to be guilty of such contravention.” 

0f ~ ‘ state v - Genda Lal’ 
AIR I9o0 Madh-B 89 the Division Bench referred tc 
the observations of their Lordships of the Priv\ 

Si 11 ™ 1 i n ~ Sri Niwas Mai v. Emperor’, AIR 
1947 P. C. 135 to the effect that, 

unless a statute, either clearly or by necessary 

implication, rules out mens rea as a const! 

tuent part of a crime, the defendant should 

not be found guilty of an offence against the 

criminal law unless he has got a guilty mind’ 

and then observed that the Privy Council case 
, y recognised that the law either expressly 
or by necessary implication rules out mens rea 
as a constituent element of the crime. The 
decision of the Division Bench is not an autho- 
rity tor the proposition that as a general rule 
nens rea is not necessary to constitute a crime, 
mat decision only lays down that clause 11 of the 
Indore Essential Supplies Order, 194G rules out 
mens rea as an essential constituent in offence^ 
oi contravention of the Indore Cotton Cloth 
and Yam Control Order. 

On the basis of the Division Bench decision, 
11 could, at the most, be argued that in offences 


under a statute where a provision exists similar 
to clause 11 of Indore Essential Supplies Order. 
1946 mens rea is excluded. But the authority of the 
Division Bench decision even in respect of this 
limited proposition is now' considerably weakened 
by a recent decision oi the Supreme Court repor- 
ted in — -Joy Lal Agrawal v. The State', AIR 
1951 S. C. 484. In this case their Lordships of the 
Supreme Court considered the element of mens 
rea in respect of a prosecution under the Essential 
Supplies (Temporary Powers) Act 1946, Section 
9 oi which is analogous to clause 11 of Indore 
Essential Supplies Order of 1946, and held that 
on the evidence in that case, an inference of 
mens rea could be drawn against the accused 
person. If by the wording of S. 9, the element of 
mens rea in an offence under the Essential Supplier 
(Temporary Powers) Act, 1946 had been excluded^ 
it would have been unnecessary for the Supreme 
Court and the Calcutta High Court whose judg- 
ment was under appeal before the Supreme Court 
to consider the question of mens rea on the 
evidence adduced in that case. 

I am therefore, inclined to think that 
in view oi this decision of the Supreme 
Court, the question whether mens rea is an 
essential constituent of an offence under th^ 
Essential Supplies Act of 1946 or the Madhya 
Bharat Essential Supplies Act, 1948 (which is 
notning but a reproduction of the Central Act 
1946) is no longer res integra and it must be held 
that to make a person liable for an offence under; 
the Act, he must have a mens rea. In this view, 
the effect of section 9 of the Essential Supplies 
(Temporary Powers) Act 1943 (Act No. XXV of 
1946) or of section 11 of the Madhya Bharat Essen- 
tial Supplies (Temporary Powers) Act, 1948 is not 
to exclude mens rea but to draw a presumption 
of mens rea and to cast on the accused the bur- 
den of proving that he did not have the neces-' 
sary mens rea. It is one thing to say that in an! 
offence under a statute mens rea is excluded.! 
It is quite different to say that a statute makes aj 
presumption of mens rea and casts on the ac- 
cused the burden of showing the absence of a 1 
criminal mind. The contention, therefore, of the 1 
learned Deputy Government Advocate that in thei 
present case the question of mens rea does not 
arise for consideration, cannot be accepted. 

(5) On the question whether the respondent has 
succeeded in showing that when he charged the 
14 per cent, surcharge on Rs. 139-11-9, he had not 
the necessary guilty mind, I see no reason to dis- 
agree with the finding arrived at by the learned 
Additional City Magistrate. The accused gave a 
cash memo to the purchaser Messrs Skarma 
Brothers immediately after the sale of the cloth. 

In the cash memo, it was entered that the cloth 
was being sold for “official purpose”, in the cash 
memo no attempt was made to hide the amount 
on which the 14 per cent, surcharge was calculat- 
ed. When the matter of this overcharge was dis- 
covered by the Sub Inspector of Enforcement 
Branch, the accused was questioned by the Sub 
Inspector Mr. Chaturvedi and at that time also 
the respondent stated that the overcharge was a 
mistake. According to the evidence given by this 
Sub-Inspector, he found the same amount of sur- 
charge which was shown in the cash memo enter- 
ed in the respondent’s account books and that 
there were no erasures of any kind in his account- 
books and further in the other cash memos issu- 
ed by the respondent there was no overcharge of 
the type in the present case. 

Mr. Chaturvedi also admitted in his depo- 
sition the possibility of the 14 per cent, 
surcharge on Rs. 139-11-9 being a mistake. In 
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'hese circumstances, it cannot be said that 
ihe conclusion drawn by the learned Magis- 
trate that the overcharge was due to a bona 
ride mistake is unwarranted on the evidence on 
the record. A different view oi the evidence may 
J be possible but. as has been pointed out by the 
iPrivv Council in — *Sheo Swamp v. Emperor’, 
1934 P. C. 227 (2 1 and by this Court in — ‘State v. 
, Hjra Lai'. Cri. Appeal No. 34 of 1950 (Madh. B.) 
| that in appeals against acquittals the appellate 
Court must be slow to disturb a finding of fact 
arrived at by a Judge who had the advantage of 
seeing witnesses. 

<6- For the above reasons, I do not think we 
would be justified in interfering with the acquit- 
tal of the respondent. The learned Additional 
City Magistrate has carefully considered all the 
facts and circumstances of this case and came to 
a conclusion which cannot be said to be wrong 
either in law or on facts. 

(7» In my opinion, this appeal must, therefore, 
be dismissed. 

C8» SHINDE J: I agree. 

E D.H. Appeal dismissed. 
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Nathu Kalu, Applicant v. Anandilal BhikajI, 
Opponent. 

Small Cause Revn. No. 77 of 1950, D/- 8-1 1- 
1951. 

(a) Contract Act (1872), S. 16 — Document 
executed by illiterate and ignorant person — 
Unconscionable terms — Presumption — Onus 
of proof — (Evidence Act (1872), Ss. 101 to 
103 and 114). 

In cases of documents executed by igno- 
rant and illiterate person it is difficult to 
draw the usual presumption arising under 
S. 114, Evidence Act. AIR 1939 Nag. 78, 

Ref. (Para 12) 

A duty is cast on the Courts to keep in 
mind the strict rule of law in respect of 
onus where the executant happens to be 
ignorant and illiterate. Mere illiteracy, 
without ignorance, will, of course, not be 
enough. A rustic from a village, both 
ignorant and illiterate, is in a position of 
special disadvantage and is likely to be 
dominated by the will of a shrewd lite- 
rate man carrying on his business in the 

town. (Para 19) 

Where the defendant, who is both igno- 
rant and illiterate puts his thumb impres- 
sion on a document, every term of which 
is to his disadvantage, and the transac- 
tion as a whole is unconscionable, and in 
a suit on the document the defendant ad- 
mits only some of the conditions but not 
the harsher ones embodied in the docu- 
ment, it is the duty of the plaintiff to 
prove the execution of the document by 
establishing that the thumb impression of 
the defendant was given on the docu- 
ment after learning the contents which 
had been explained to him. (Para 15) 

Anno: Contract Act, S. 16 N. 6, 11, 14 and 
17; Evi. Act Ss. 101 to 103 N. 33; S. 114 N. 35. 

(b) Civil P.C. (1908), O. 6 R. 4 — Trade 
usage — Particulars to be alleged and proved. 

A usage of trade must be specifically 
alleged and proved. A Court is not en- 
titled to base its decision on conjectures 


and surmises, so far as usage of trade is 
concerned. (Para 20) 

Anno: C.P.C., O. 6 R. 4 N. 6. 

(c) Provincial Small Cause Courts Act 
(1887) S. 25 — ‘According to law’ — High 
Court when would interfere in revision. 

Where in decreeing a suit the trial 
Court has misdirected itself by casting 
the burden of proof wrongly, by not 
drawing correct inferences from the docu- 
ments, on which the suit was based, by 
basing its findings not on evidence but on 
conjectures or assumptions for which 
there is nothing in fact to support, and by 
overlooking the important principles of 
law of Evidence, and this has contributed 
to gross miscarriage of justice the High 
Court would interfere with the decision in 
revision. (Para 20) 

Anno: Pro. Sm. Cause Courts Act, S. 25 N. 
5, 6, 12. 

Datta, for Applicant; Gandhe, for Opponent. 
REFERENCES: Courtwar/Chronological/ Paras 
(’37) AIR 1937 PC 274: (170 Ind Cas 

423 PC) 12 

(’22) 68 Ind Cas 809: AIR 1922 All 

401 (2) 15, 18 

(’34) AIR 1934 Lah 542: (152 Ind Cas 240) 17 

(’39) AIR 1939 Nag 78: (ILR (1939) 

Nag 160) 12 

(T 6) 35 Ind Cas 56: (AIR 1916 Pat 206) 14 

(’30) AIR 1930 Pat 598: (129 Ind Cas 144) 17 

(’31) AIR 1931 Pat 219: (134 Ind Cas 635) 18 

(’ll) 11 Ind Cas 916: (4 Bur LT 202) 16 

(’27) AIR 1927 Rang 319: 5 Rang 527 13. 18 

ORDER : This is a revision petition by the 
defendant against a decree passed by the Small 
Cause Court, Indore. 

(2) After hearing the learned counsel for both 
the parties I have come to the conclusion that 
the decree made by the Court of Small Cause 
in this case is not according to law and must 
be set aside. 

(3) The defendant petitioner executed on 4- 
9-1946 a promissory note (Ex. P-2) for Rs. 300/- 
with interest at the rate of 1J Rs. per cent 
per month in favour of the plaintiff who has 
a shop of milk in Indore. On the same date he 
executed an agreement (Ex. P-1) in favour of 
the plaintilT by which he promised to give milk 
to the plaintiff, daily, without fail, at 4.30 
A.M. in the morning and at 5 P.M. in the 
evening at the rate of 3J seers per rupee and 
further stipulated to give 17 Chhataks per seer. 
The milk to be given to the plaint ifT was agreed 
to be pure and without water and of such a 
quality that one seer of milk should provide 
20 tolas of Mawa. If the milk was not of this 
quality and would not provide the requisite 
weight of Mawa. it was further stipulated that 
the plaintilT would be entitled to deduct 2 annas 
per tola. The defendant agreed that from 
Bhadwa Badi 1 of Samwat 2003 to Shrawan 
Sudi Poonam of Samvat 2004 he would not sell 
his milk to anybody else and {hat if he failed 
to do so or if he failed to give milk to the 
plaintilT even once, the plaintilT would be en- 
titled to deduct, at the rate of 2 \ annas per 
seer, a sum, from the price of milk, to be paid 
to him for the milk given to the plaintilT during 
the past month. Then in para 3 of the agree- 
ment there is a reference to Rs. 300/- borrowed 
by the defendant and the para runs as follows: 

‘‘Apse jo peshagi rupaye teen so live hain un 
pete Bhois nag ek ka dudh deunga, aur ru- 
paye pete khandi 30 rnahwar jama karta 
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jaunga. Agar khandi jama' nahi karau wa 
mail das ke under jo bhi apne rupaye liye 
ada nahi karun to apko bakaya rupaye ka 
byaj jis tarikh se rupaye 3iye waha se ap 
ko rupaye deu. Wada tak rupave ka bvaj 
deunga.” 

(4) The defendant is illiterate and has affix- 
ed his thumb impression on the agreement as 
well as on the pro-note. The plaintiff, in his 
plaint, alleged that the defendant omy paid 
Rs. 161/- and did not pay the whole amount 
or Us. dOu/- within a period of ten months as 
stipulated in the agreement and therefore he 
filed a suit for Rs. 185/- (i.c., Rs. 300/- prin- 
cipal plus Rs. 49 interest minus Rs. 1G5 /- is 
equal to 185). The Court decreed the suit for 
Rs. 169/- only, rate of interest having been re- 
duced to 1/- Re. only. 

(5) The defendant resisted the suit on the 
ground that he had been regularly supplying 
milk to the plaintiff and the agreement was to 
.supply milk worth Rs. 30/- per month & thus pay 
back Rs. 300/- within 10 months. He never 
piomised to pay Rs. 30 in cash per month. 
In my opinion, the execution of pro-note and 
the agreement on the same day and the con- 
lents of the agreement, as stated above, de- 
finitely support the contention of the defendant. 

(G) Mrs. Gandhe, oh behalf of the non-appli- 
cant, contended that there were two transac- 
tions, one for milk; and another for Rs. 300/-- 
and that the agreement (Ex. P-l) should be 
read as referring to both. I do not think this 
■contention can succeed. It is clear from para 
3 of the agreement that the defendant 
wanted to pay Rs. 300/- by supplying milk 

worth Rs. 30/- per month. The words are 
clear. 

“Ap se jo peshgi rupaye teen so (300 Rs.) live 

ham un pete bhais nag ek ka dudh deunga 

aur rupaye pete kandi 30 Ru. mahawar jama 
karta jaunga.” J 

(7) It is clear that Rs. 300/- wer^ advancer! 
by the Plaintiff to the defendant only for the 

of P th/ " / egul ? rly; otherwise the terms 
tr V prv eem ® n t would not have been so strict. 
£ y f* y 1 F™, of the agreement is definitely in 
h y ° UI M th ® Plaintiff and against the defen- 
lam, and prima facie, the whole bargain ap- 
pears to be an unconscionable one. The defen- 

he h ^ 3Ve agreed t0 the terms if 

i] ?}ng that supports the defen- 

The dPfpn h" 1 ! 01 ? 12 the Khata of the Plaintiff. 
Ps 6 ?n/ fe ^ dant v! S - nGVer shown to have paid 

htnd° mm £ a ® h t! n any month - On the other 
for 1 o k / haa , be ^ n supplied to the plaintiff 

in °nnf K 4 p i es i m September; for Rs. 
for Rs oq 0 d C t? ber ’- n for R . s * 37-1-0 in November 
T° n . £*• 39-4-6 in December; and Rs. 29-2-3 in 

22 /q/ Vn f M R u 23 ^i 4 " 9 in February & for Rs. 
p/ oA, m March. The average comes to about 

thp month *. 1 do not understand how 

ha % overlooked the contents of the 

SD b ;?? nt and the figures in the Khata which 
speak for themselves. 

thaf i/vAKTT 38 alsa in its -iudgment. stated 
the 3 A E A P 7 4 - the account of milk supplied by 

lears tho d ?h t ’1 r . ecorded and that every item 
Tht am thumb impression of the defendant. 
i” d sment seems to have been written in 

Khlt/nM T o3 e , p hree items mentioned in the 
Khata (1) Rs. 21-10-3 for June 1947; (2) Rs. 26- 

8-0 for July 1947; (3) Rs. 48-2-3 for June and 
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Mty do not bear the thumb impression in the 
original document, though in the copy it is 
mentioned underneath the item. “Ni. a. Kiiud 

• v Tbe Plaiiitifr has admitted this. 

, tnen the Khata was written by the 
brother of the plaintiff Hamchandra. who is 
M°, and 'A 111 Indore. He has not been pro- 


1 do not understand 

taxon to have been 


ciuced m this case and 
how the Khata can be 
proved. 

(11) It will be apparent from the Khata that 
m one lump sum Rs. 76-5-6 have been deducted 
S the price of milk, presumably because the 
n l u v . suppued was not of the quality, one seer 
of wmch would have supplied 20 tolas of Mawa 
ana the plaintiff resorted to his right of cKdiiet- 
ting 2 annas per tola from the price of milk 
Rui on what particular dates the milk was not 
of lequisite quality & lor what dates the deduc- 
tions have been made has not been mentioned 

hpTA'T 3 ' > The Khata onl y mentions that 
the deductions have been made for the milk of 

past two months. The plaintiff in his testimony 
also cannot mention the specific dates. The 
Khata is in the hand-writing of Ramchandra 
wno could have said that everything was ex- 
plained to the illiterate defendant, when his 
thumb impression was taken, but in the absence 
ot Ramchandras testimony the items cannot 
be u.ken to have been legally proved. 

(12) In cases of documents executed bv ig- 

noiant and illiterate person it is difficult to 

dl ’ aw . f be ± lsu * 1 Presumption arising under sec 

i » ?Zi dence Ac,t ’ — ‘Udebhan v. Vitho- 

b a , AIR x939 Nag. 78. In — ‘Omanhene Kwa- 

™ n 7 Bass ay v. Omanhene Bendentu II’. AIR 

t ) • ’ in an a PPGal from West Africa, 
then Lordships of the Privy Council held that 

where a person not knowing English has affixed 

ms mark to a document written in English 

language, the onus to prove that the document 

was properly explained and interpreted to the 

person affixing his mark so as to make him 

understand its true importance is on the partv 

relying on the document — - (‘Omanhence Kwa- 

num Bassaym v. Omanhene Ben Dentuh 

inol 3) J n ~~ ‘^ oe Moh v - I- M. Seedat’, AIR 
1927 Rang. o!9: 5 Rang. 527. the defendant 

to an action based on a promissory note for 
Rs. 3000/- had admitted his signature on The 
paper but stated that he had signed a blank 
note with only the figure of Rs. 300/- written 
on the top of the paper. Division Bench of the 
Rangoon High Court dealing with the question 
of onus of proof observed : 

“The admission by the defendant did not es- 
tablish the plaintiff’s claim and if there had 
been nothing on the pleadings besides the 
plaint and the defendant’s denial, the suit 
1 j nu f t ^i\ed. It is quite true that the 

fact that the defendant’s signature is on the 
pro-note is of great evidentiary value and in 
many cases of this nature it might be suffi- 
cient corroboration of evidence given by the 
plaintiff himself to establish the plaintiff’s 
case. Tnat would depend on the circum- 
stances of the particular case. But the de- 
fendant did not and never has admitted the 
material propositions of fact, which would 
give the plaintiff a right to sue, and the bur- 
den of proving the loan, in our opinion, rested 
upon the plaintiff.” 

(14) In — ‘Ebadut Ali v. Mohammad Fareed’. 

35 Ind. Cas. 56 (Pat.) it was pointed out that 
execution consists in signing a document r^ad 
out and understood and does not consist of 
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more* sigriing (he name upon a blank sheet of 
p«pjr. r (j be executed. a document must be 
in existence. Where there is no document in 
* existence there cannot be exe> ution. So where 
an executant clearly says that he signed a 
blank paper, the statement is a denial and not 
an admission oi execution. 

(15) In an Aliahabad case. — ‘Pirbhu Dayal 
v. Tula Ram’, 08 lnd. Cas. 809: AIR 1922 All 
401 (2), a Division Bench of the Allahabad High 
Court heid that an admission by a defendant 
regarding the putting of a signature or a thumb 
mark on a document while he mentions that 
the paper when he signed it was blank is not 
such an admission of the execution of the docu- 
ment as to thrust the burden of proving his 
case upon him and it is for the plaintiff in 
such a case to prove primarily the due execu- 
tion of the document relied upon by him. 


(16) In — ‘Maung By a v. Maung Po\ 11 lnd. 
Cas. 916 (Rang.) an illiterate person had put 
her mark and thumb impression on a document 
for Rs. 3000/- but had denied execution of such 
a document; though she admitted executing a 
document which the plaintiff told her was only 
for Rs. 400/-. It was heid that the burden of 
proof in such a case lies upon the plaintiff to 
prove consideration and genuineness of the 
transaction. 

( 17 ) Two rulings, one of Lahore — ‘Ramji 
Lai v. Debi Sahai’, AIR 1934 Lah 542, & another 
of Patna — ‘Sahdeo v. Pulesar’, AIR 1930 Pat 
598, had held a contrary view to the effect that 
the burden is on the defendant to explain how 
the document having defendant’s thumb im- 
pression came into existence and the Lahore 
High Court held that in such a case the onus 
about non-payment lies upon the defendant. In 
view of the decision of the Privy Council in 
1937, these two rulings cannot be held to be 
good law. 

(18) In — ‘Ramlakhan Singh v. Gog Singh’, 
AIR 1931 Pat 219, a Division Bench followed 
with approval the two rulings of — ‘Hoe Moll 
v. I. M. Seedat’, AIR 1927 Rang 319 and — 
‘Pirbhu Dayal v. Tula Ram’, AIR 1922 All 401 
(2) and held that where plaintiff proves iden- 
tity of defendant’s thumb impression on the 
pro-note but defendant pleads that it was 
taken on a blank paper. Courts are not bound 
to raise presumption of due execution in plain- 
tiff’s favour. It was further held that where 
the law places the onus on the plaintiff to prove 
that the document is duly executed, the onus 
cannot be discharged by merely p oving the 
identity of a thumb impression, but it must be 
further proved that the thumb impression was 
given on the document after it had been writ- 
ten out and completed. If the evidence ad- 
duced by the plaintiff is unreliable or if there 
is no evidence then no onus is necessarily 
thrown on the defendant merely by reason of 
the fact that the defendant asserts that the 
thumb impression is his. 

(19) From all that has been stated above, it 
follows that duty is cast on the Courts to keep 
in mind the strict rule of law in respect of 
onus, where the executant happens to be ig- 
norant and illiterate. Mere illiteracy, without 
ignorance, will, of course, not be enough. A 
shrewd man of the world with business instincts 
and acumen may be illiterate, but he will not 
affix his mark to a document without taking 
special precautions to ensure that he has a true 
and accurate knowledge of the contents of that 
document. A rustic from a village, both ig- 


norant and illiterate, stands on a different foot- 
ing. He is in a position of special disadvantage 
and is likely to be dominated by the will of a 
shrewd literate man carrying on his business 
in the town, and will in ail probability put his 
thumb impression on a document prepared by 
the latter, relying on him so far as the con- 
tents of the document are concerned. In such 
a case, it must be farther proved that the thumb 
impression was given on the document by the 
defendant after learning the contents which 
had been explained to him. 

In the case before me the defendant is both 
ignorant and illiterate; otherwise he would 
never have put his thumb impression on a 
document, every term of which placed him at 
a very great disadvantage. When the defen- 
dant admitted only some of the conditions but 
not the harsher ones embodied in the document, 
it was the duty of the plaintiff to have proved 
execution of the document. In the written 
statement, the defendant petitioner clearly 
mentioned that he had not stipulated for sup- 
plying 17 Chhataks mill; for a seer. The learn- 
ed Small Causes Court Judge while decreeing the 
suit, strangely enough, observed as to this point 
as follows: 

“17 chatak dudh lekar 16 chatak jama karna 

awaji pi 1 me yaha karar nyaya poorna hain. 

Wadi ka kathan hain ki dudh napte samaya 

i'es: foam: ka ek chatak kata jata hain, yaha 

kisi prakar an} r aya poorna widit nahi hota.” 

(20) I have carefully gone through the state- 
ment of the plaintiff non-applicant in this case, 
but I have not been able nor Mrs. Gandhe has 
been able, to trace the particular passage in 
the testimony of the plaintiff to this effect. In 
fact, there is nothing on the record which may 
incline me to the view that anything of the 
sort was deposed by any witness in the Court 
below. Even in the agreement (Ex. P-1) this 
usage of trade has not even been referred to. 
A usage of trade must be specifically alleged 
and proved. A court is not entitled to base 
its decision on conjectures and surmises so far 
as usage of trade is concerned. The plaintiff 
has not been able even to state the name of 
the scribe of the agreement Ex. P-1 and the 
execution of the document remains unproved. 
I have already stated above that the Khata 
Ex. P-3 and Ex. P-4 cannot be held to have 
been proved in the absence of Ramchandra’s 
statement. Whatever money has been shown 
to have been deposited cither as cash or as 
price of milk supplied, would amount to more 
than Rs. 300/-. If allowance is made in the 
amounts bv adjusting one ehhatak per seer of 
milk and if the sum of Rs. 76-5-6 which had 
been wrongly deducted on the basis of bad 
quality of milk is added to the amount alleged 
to have been paid by the defendant, it will be 
seen that the plaintiff non-applicant had already 
received from the defendant a sum much more 
than Rs. 300/- plus interest, whatever the rate 
of interest might have been. 

In my opinion, the trial court has in this 
ease misdirected itself by casting the burden 
of proof wrongly, by not drawing correct in 
ferences from the documents on which the suit 
was based by basing its findings not on evi 
dence but on conjectures or assumptions for 
which there is nothing in fact to support and 
by overlooking the important principles of law 
of Evidence; and this has contributed to gross 
miscarriage of justice in this case. I would, 
therefore, allow this revision petition, set aside 


1953 


State y. Raj Ku.vaK 'tc,i. j/W,/w ./. 


the decree and judgment of the Small Cause 
Court and dismiss The plaintiff's suit. The 
defendant petitioner will be entitled to his costs 
both here as well as in the Court below. 

B / IvS - Revision allowed. 
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(INDORE BENCH) 

KAUL C. J. AND MEHTA J. 

State v. Raj Kumar Singh, Opponent. 

io?i lirninal Misc ‘ Case No - 159 of 1950, D/- 2-4- 

Constitution of India, Art. 134(1) (c) — Leave 
to appeal to Supreme Court — Certificate of 
” ess - Principles — Question of interpreta- 
tion of temporary Act — Quashing of o-oceed- 
mgs against accused in view of interpretation 

Court ^ 16 d UOt fit f0 ‘ appeal to Supreme 

Per Mehta J. : To justify a grant of leave 
to appeal under Art. 134(1) (c) there must 
at least be a substantial question of law or 
a disregard of the forms of legal process or 

fustfee^orh'tb ° f - the principies °f natural 

otherwise substantial or grave 

be mittf bave been done ’ or U sh ould 
be a matter of great public importance 

DointTAfiT 01 that K the petitione r raised a 

no iusYifv b,^ a h be . a P0int of law d °es 
Art nim K s c ] a ™ , f ° r a certificate under 
nr T A® 1941 PC 132* AIR 1Q51 

Mad. 21 o and AIR 1950 Orissa 235 Ref. 

(Para 10) 

Where the question of law is not well 
settled or where there is some doubt as to 
the principles of law involved or there is a 
conflict of judicial decisions, it may be that 
a substantial question of law can be said 
to arise which may require the final adju- 
dication by the highest Court. (Para 12) 

. The construction of a legislative nrovi- 
“ wluch « no longer in force and under 

cTn S er c a r o f °b n e S saTd % Si 

Irant SfiS™ S ° 33 t0 14) 

K t U 1 C * /* : would not be proper 

cases or c^sef nV 6mPt t0 dsflne in w hat 
or classes of cases a certificate nf 

fitness should be granted and thus to re- 
^ n 9 t the wide generality 0 f the language 

stit V u?fo b n y A ed T b J the fl amers of the^Com 
stitution. A Judge might indicate in a 

negative form a class of cases in which the 

create contemplated by Art 134(c) 
should no be granted. (Para & 

substantial and grave iniustice in ihn 

party asking for leave to appeal h^s »i! 

b lnvar ' a hly been held to be the test 

would T j U . lfilled before such leave 

would be granted in a criminal case. 

for Xt Sh °b ld "A 1 be granted « the question 

of an^sectlon'nf ls t only the interpretation 
noHiLlf /n J f ? temporary Act which is 
nnrf i ely t0 a Mrge number of cases 

that if 1 +£ eSP ^ Ct °/ which it cannot be said 
yiat if the view taken bv the High Court is 

stan«^ U - S Y- 0uld result in grave and sub- 
stan hal injustice. (Para 22 ° 

. v Where all that the High Court had done 

to rem A nt ? rpret the words “shall continue 
ed” ? in force until repealed or amend- 

non a '\V sec 5 ln 3 Madhya Bharat Ordi- 
ance No. 1 of 1948 and hsld that the use 


T'A O r } 1 1 v; O n ° u 


if, f 

l-V O 


ox uiese words could not have the effect of 
making a temporary Law or Order which 
was to remain in force for a special period, 
perpetual and in support of this view re- 
lied upon AIR 1941 FC 16 and in this view 
quashed tne proceeding initiated against 
the accused for breach of notification un- 
der Indore Essential Supplies (Temporary 

1™% S) T dei \ U 46 which had expired be- 
hi% l a n g ; d breach was committed and 
th„ ~tate filed an application for leave to 
appeal under Arc. 134(1) (c) against the 
judgment of the High Court: 

Held (i) that the case was not fit one for 
appeal under Art. 134(1) (c) as there was 
° ^-‘bs.o.nl.iEl question ot law or a question 
01 public importance involved in the case 
Lhe mere fact that the view of Law taken 
by the Hign Court resulted in the acquittal 
ot a person who had committed a breach 
ot a rule made under a temporary Order or 

auEfsl^H 00 ^^ 106 ln j tiated a g ai nst him being 
quashed dees not necessarily constitute 

5 rave substantial injustice, justifying 

tne grant of a certificate. (Para 24) 

Shar rna. Govt. Advocate, for the State* 

sl P V E £ 2l r r - P' C - Bharucha > S. M. Samvat- 
nent V ' R Nevaskar and B - ?• Gupta, for Oppo- 

wS re’S'rnS’u T Pa ™ 

< '‘ U, Ka r m F C !9 jj ) FC 16: < mi > 4 u u 2 , 

(’50) AIR 1950 SC 169: (51 Cri LJ 1270) fl 7 1 

I 99 )- 33 Bom 221: (9 Cri LJ 226) } ’ 21 

(4? atP IOC? nP 0m 380; (52 Cri LJ 620) 10 

M * d 213: (lLR < ,M1 > 

( ’ 50) ri ^ n !f 0 0rissa 235: (ILR (1950) 

(1887) 12° AC 459: (56 LT 615) \° 9 

(1867) 16 LT 752: (4 Moore PC (NS) 460) 19 

is an application by the 
State through the Director of Food, Madhya 

134 ar (c) cf° r tb l e *rn t le an appeal l,nder A rt. 

is* (c) cl the Constitution, against the ind^mpnr 

Bench °£ tob f’. 19 ™ P^ed by a Division 

Bench of this Court m Criminal Reference No 

111 of 19o0. lhe brief facts are that Seth 

Raj kumai singhji was being prosecuted in the 

Magistrate’s Court- for a breach of Notification 

p 0, 2 ^. dat ® d Jllne - 19 ^6. passed under Indore 
Essentia 1 Supplies (Temporary Powers) Act of 

x^ 46 ’ ^L M_hlCn Serving of food stuff to 151 or more 
than 150 persons at any religious, social function 

or at any party without the permission of the 

Food Minister was prohibited. The Indore Essen! 

tial Supplies (Temporary Powers) Order of 1946 

came mto force on 1st October, 1946 when the 

HolkcU S ate was in existence and applied to the 

then Holkar State territories. It was extended 

from time to time and it was to remain in force 

till 30th September, 1948. It was contended before 

us that this Notification No. 27 daW 12th June 

1948 as well as its parent order viz Tdore Essem 

tial Supplies (Temporai-y Powers) Order expired 

Feb™ Se ?p!S lber ’ 1948 ' ° n date Vi! P mh 

ZT* Sph ! 9 b° n which Seth Raikumarsingh 
was alleged to have committed the offence, there 

was no law; m force in Indore restricting the dis- 
tribution oi food stuffs to a particular number of 
persons. Tins contention prevailed and the 
Criminal PR>^eding against Seth Rajkumarsingh 
was quashed by this court on a reference made 
by the Sessions Judge. Indore. 

The contention of the Government Advocate 
was that the Madhya Bharat Ordinance No. 1 of 
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1948. and Madhya Bharat Ordinance No. 12 of 
1948 continued in Voice, and i:epi alive the Indore 
Essential ouppiies •' Temporary Fowers; Cider 
even alter 39ti: Sepe mber. J;h 3. He placed re- 
liance on S. 3 ol or dm nee No. l of 1948 which 
runs as lo.tows: 

"When j h-.* in roini.d ration of ar.y Covenanting 
State iiif.s !)•. n talari over lay the Raj Pramukh. 


or win n anv 


I t 


ii-ts been merged in the 
State oi -Madhya Bharat, ail laws. Ordinances, 
Acts etc., etc., having the lorcc oi law in the 
said siate, shall continue to remain in force 
until repealed or amended under the provisions 
oi the next succeeding section ” 

1 2 » The main question for consideration before 
us was is to the meaning of "shall continue in 
force untii repealed or amended" used in S. 3 of 
Ordinance No. 1 of 1948 promulgated by Raj 
Pramukh oi Madhva Bharat. 


(3» We held that the effect of S. 3 of the 
Ordinance was not to make perpetual a temporary 
order which expired with efflux of time. The 
Indore Essential Supplies (Temporary Powers) 
Act of 1946 automatically ceased to be in force 
from 30th September, 1948 which was the dura- 
tion fixed in the Act itself. 


(4» We construed Section 292 of the Govern- 
ment of India Act and Art. 372 of the Constitu- 
tion where similar words are used to ascertain 
the meaning of the words “shall continue in force 
until repealed or amended”. We also followed 
the decision of the Federal Court in ‘United Pro- 
vinces v. Attiqua Begum’, AIR 1941 F. C. 16 (refer- 
ence P. 24). 

(5j We held, on the aforesaid considerations that 
the purpose lor which S. 3 of the Ordinance No. 
1 of 1948, Madhya Bharat, was pa.ssed was to nega- 
tive the possibility of the existing laws, Ordinances, 
Acts etc., prevailing* in various integrating States, 
being held to be no longer in force by repeal of the 
authority or the law which authorised its enact- 
ment. It was never intended by S. 3 of the Ordin- 
ance No. 1 of 1948 to give perpetual life to tem- 
porary orders whose duration was limited by the 
temporary order itself. After the efflux of time 
viz. 30th September, 1943 the Indore Essential 
Supplies (Temporary Powers) Act and Notification 
No. 27 dated 12-6-1948 automatically ceased to have 
any existence. 

< 6) The ground on which the Government Advo- 
cate supports the application for leave to the 
Supreme Court being granted is that the interpre- 
tation put by this Court on the words “shall conti- 
nue to remain in force until repealed or amended”, 
is open to question and is opposed to the plain 
and natural meaning. It was also contended that 
the decision given by this Court in Criminal 
Reference No. Ill of 1950 involves substantial 
questions of lav/ ancl the effect of the decision 
given by this Court will be to render invalid all 
acts done under ancl prosecutions launched in 
respect of contraventions of the orders and noti- 
fications relating to essential commodities which 
were continued in force by the Indian Essential 
Supplies Order 1946. It is contended that the 
issues of laws decided in the case are of great 
public importance. 

(7) It will be necessary to consider the scope of 
appeal under Art. 134 of the Constitution and the 
considerations which should weigh with the courts 
in granting leave to appeal to the Supreme Court 
against a final order ancl sentence in a Criminal 
proceeding. 

(8) In — ‘Pritamsingh v. State’, AIR 1950 S. C. 
169 their Lordships of the Supreme Court have laid 
down that generally speaking, Supreme Court, 
will not grant special leave to appeal in criminal 


cases unless it is shown that exceptional and 
special circumstances exist, that substantial and 
grave injustice has been done and that the case 
in question presents features of sufficient gravity 
to warrant a review of the decision appealed 
against. It was further held that though the 
Supreme Court is not bound to follow the decisions 
ot the Privy Council too rigidly since the reasons, 
Constitutional and administrative, which some- 
Timcs weighed with the Privy Council, need not 
weigh with the Supreme Court, yet some of those 
principles arc useful as furnishing in many cases 
a. sound basis for invoking the discretion of the 
Court in granting special leave. 

(9» It is. therefore, clear that the scope of an 
appeal under Art. 134 ot the Constitution to the 
Supreme Court against a final order or sentence in 
Criminal proceedings has not all been widened. 

(10> In — ‘King W. II. v. Emperor’, AIR 1950 
Bom 380 a Division Bench of Bombay High 
Court held that except in cases falling under sub- 
clause (a> and (b) of the Art. 134 (1) in all other 
criminal matters the Constitution of India intends 
that the High Court in the respective States in the 
territory of India should normally and ordinarily 
be the final Courts of appeal. This fact must, 
therefore, be borne in mind in deciding the ques- 
tion as to whether a certificate of fitness should 
be given in a case. There must at least be a sub- 
stantial question of law or considerations must 
exist like those mentioned by Viscount Simon 
in — ’Mahomed Nawaz v. Emperor’, AIR 1941 
P. C. 132 e. g. a disregard of the forms of legal 
process or some violation of the principles of 
natural justice, or otherwise substantial or grave 
injustice had been done, or it should be a matter 
of great public importance. The mere fact that 
the petitioner raised a point which may be a point 
of law does not justify his claim for a certificate 
under Art. 134 (a) (ch Vide also — ‘Radhakristnayya 
v. Sarasammag AIR 1951 Mad 213 and — ‘Arjuna 
Misra v. Indian Union,’ AIR 1950 Orissa 235. 

(11) The Government Advocate argued that in the 
decision given by us a substantial question of law 
is involved but I do not see what substantial ques- 
tion of law is involved. We merely construed the 
very common phrase in legislative enactments “shall 
continue to remain in force until repealed or 
amended" and in doing so compared the language 
used in S. 292 of the Government of India Act 1935 
and Art. 372 of the Constitution. We also followed 
the decision in Attiqua Begum’s case, AIR 1941 
F. C. 16 (reference P. 24.) 


(12) Whore the question of law is not well settled 
or where there is some doubt, as to the principles 
oi. law involved or there is a conflict of judicial 
decisions, it may be that a substantial question of 
law can be said to arise which may require the 
final adjudication by the highest court. 


(13) Here, there is no substantial question of 
law involved. There is no conflict of decisions on 
the point involved, and we merely followed the 
decision of the Federal Court in Attiqua Begum’s 
case (AIR 1941 F. C. 16), which wc were bound to 
follow. If we give permission to file appeal to the 
Supreme Court it would mean that the decision of 
Federal Court, is doubtful. In my opinion there is 
no substantial question of law involved in this case, 
and merely raising a question of law is not 
enough. 

(14) There is no matter of public importance 
involved in this case. The decision given by us 
affects only acts done and prosecutions launched 
in respect of acts done between 30th of September. 
1948 and 18th January, 1950. The Madhya Bharat 
Feeding at. Parties Restriction Order came into 
force on 19th January. 1950. The learned Govern- 
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ment Advocate has not given particulars in his 
application for leave as to the number of prose- 
cutions which are likely to be affected by our 
decision. But even if some prosecutions launched 
under the Indore Essential Supplies (Temporary 
Powers) Order are likely to be affected bv our 
j decision, the construction of a legislative provision 
which is no longer in force and under which no 
further questions on the same point can arise, can- 
not be said to be of great public importance so as 
to justify the grant of leave to appeal to the 
Supreme Court in a criminal matter in which by 
decision of this court an accused person has been 
discharged. 

(15) For the reasons aforesaid. I would reject 
the application for grant of certificate and hold 
that this is not a fit case for appeal to die Supreme 
Court. 

(16) KAUL C. J. : I have had the advantage of 
reading the order dictated by my learned brother 
Mehta J. and agree with him that the certificate 
applied for by the State should not be granted. 
I should, however, like to state very briefly my 
reasons for the view taken in my own words. 

(17) Before the new Constitution came into force, 
the decisions of High Courts in the country in 
criminal matters were finai. Appeals in criminal 
matters which had been determined by a High 
Court, could be entertained by the Judicial Com- 
mittee by special leave which was granted in 
exercise of royal prerogative. A right of enpeal 
was* however allowed in a very limited class of 
cases under the Letters Patent of the High Court 
of Calcutta, Madras and Bombay (Clause 41). A 
change has been introduced by the new Consti- 
tution. Obviously no question of any prerogative 
can now arise. A discretionary power to grant 
special leave to appeal has, however, been conferred 
upon the Supreme Court by Art, 133 of the Consti- 
tution. The Supreme Court is also a court of 
criminal appeal for certain classes of cases speci- 
fied in Art. 134 (1) Sub-clauses (a) and (b> Sub- 
clause (c) of that Article further provides for an 
appeal from any judgment, final order or sentence 
in a criminal proceeding given by a High Court, if 
the High Court certifies that the case is a fit one 
for appeal to the Supreme Court. No provision is 
found either in Art 134 cr in any other Article of 
the Constitution to guide the High Courts in deter, 
mming the cases or classes of cases in which a 
certificate of fitness as contemplated by Art 134 
(l) (c) should be granted. The matter must 
therefore, be determined on general principles, and 
on such inferences as it may be possible to drav/ 
from any provision in our Statute Law. 

(18) An indication of the wa.y in which the dis- 
cretionary power given to the Supreme Court 
under Articie 136 shall be exercised in criminal 
“ - to be found in the decision of that court 
m Pntamsingh’s case*, AIR 1950 S. C. 1G9. It was 
observed that in granting special leave in criminal 
cases, though the Supreme Court was not bound 

0 W u the 0 ecision s of the Privy Council too 
rtoidiy a was not Inclined to depart from the 

pimcip.es laid down by the Judicial Committee 
wmch shouid normally govern the exercise of 
aiscretion of the court in grant of special leave to 
appeal in such cases. 

(19) These principles stated briefly and in very 
general terms are that there must be something 
wnica in the particular case deprives the accused 
ot the substance of a fair trial and the protection 

o^' aw L which in general tends to divert the due 
and orderly administration of Law into a new 
course wmch may be drawn into an evil prece- 
7 I 9 future,— ‘Reg v . Bertrand’, (1867) 16 L. T. 

tot or if by a disregard of a form of legal Process or 


fladhya Bharat 37 

by some failure of principles of natural justice or 
ocnerwise substantial and grave injustice has 
been done — -Re Diliet’, (1387) 12 A. C. 459. 

«'20) It would appear that substantial and grave 
injustice to the party asking for leave to appeal 
has annost invariably been held to be the test 
which must be iulfibed before such leave would 
be grani ed in a criminal case. 

(2L Under S. 5 or the Code of Criminal Proce- 
dure, all offences under the Indian Penal Code or 
any other Law can be inquired into, tried or other- 
wise dealt with only according to the provisions 
of that Code. S. 404 provides that no appeal shall 
He from any judgment or order of a criminal 
court except as provided by the Code of Criminal 
Procedure or by any other Law for the time be- 
ing hi force. Under S. 430 judgments and orders 
passed by an appellate court upon appeal are final 
except in cases provided for in S. 417 and Chapter 
XXXII of the Code. It is legitimate inference to 
draw from the provisions above referred to and 
the general scheme of the Code that the decisions 
by ine High Court given in exercise of its appel- 
late or revisional jurisdiction or as a court of re- 
ference are. but for any Law that may provide 
otherwise, to be final. All the Laws in force in 
the territory of India be fort the commencement 
of the new Constitution have, by Art. 372, been 
continued to be in force, subject to the provisions 
of the Constitution. That Aids. 134 and 136 of the 
Constitution affect the finality of the determina- 
tions of the High Courts in criminal matters is 
clear. The question ior consideration is how far 
it was intended that this finality should be affect- 
ed in matters other than those specified in Art. 134 
(1) (a) and (b>. It is significant that the language 
of Sub Clause (o of Art. 134 (1) has a very close 
resemblance to that used in clause 41 of the 
Letters Patent of the Calcutta, Bombay and Ma- 
dras High Courts. It was held by a bench of 
Bombay High Court in — ’Rc Bal G angadhar Ti- 
le k\ 33 Bom 221 that before granting a certificate 
for leave to appeal to the Privy Council, the High 
Court must be satisfied that there is a reasonable 
ground for thinking that grave and substantial 
injustice may have been done by reason of some 
departure from the principles of natural justice. 

(22) The High Court, when considering an ap- 
plication lor the grant of a certificate under Art. 
134 (1» ( 0 , does not sit in judgment upon its own 
decision. It has, however, been authorised to 
grant a certificate of fitness to appeal to the Su- 
preme Court in any case that it might consider 
appropriate. I am clear that it would not be pro- 
per lor any Judge to attempt to define in what 
cases or classes of cases a certificate of fitness 
should be granted and thus to restrict the wide 
generality of the language advisably used by the 
framers of the Constitution. I believe, however, 
that I would not lay myself open to this charge, 
if I might indicate in a negative form a claSvS of 
cases in which the certificate contemplated by 
Art. 134 (c) should not be granted. In my opinion, 
it should not be granted, if the question for con- 
sideration is only the interpretation of any section 
of a temporary Act which is not likely to affect 
a large number of cases, and in respect of which 
it cannot be said that if the view taken by the 
High Court is erroneous, it would result in grave 
and substantial injustice. 

(23) I am further of opinion that when the 
State applies for grant of a certificate of fitness 
in a case where the High Court has either ac- 
quitted the accused or quashed the proceedings 
initiated against him, it must make cut a strong 
case showing that the view taken by the High 
Court is erroneous. 
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• - i 1 It was canto dad by the learned Govem- 
m "- ir He in ruprorl of thi:; application that 

r : ■' l :i K.ii i; t.a-.v v. i> in/oived in the 

;,,, i d*’-‘en u.' if.- u.u thro lore a certificate 
! 0i a, ‘- ’ ■ ^ *uid ue In the first place I 

’am not .a. :: ,••»{ ,< , any substaiiuai quushon of 
,La.v or .> - Non >, -, i: , • io.nce is in . oived 

' :ji - 1,1 i '■ 1 ' u c - hh Jt4.ii vc nave done is to 
hntevpr ■ c v >Ms ‘Thai continue to remain in 
n-M -- im'h r. pe;, c.i or tu < .. •••a", as used in Sec- 
,i0 * 1 3 r .'••!. m .vva Bharat Ordinance No. 1 of 19-13 
:ir, d ! t •’ that the use cf t/i*_.,e words could not 
^‘ !v ’ e r v f - ect c: jna:; nj a temporary Law or 
or •'.*.* which '.vw ; o rwan in force icr a specified 
p : :*i e.i. , ■ ■, dual. In suppr-r of our view, we re- 
1 '-* 1 " dc: ’..-ion of tne Federal Court in 

- ; U ' -N r ‘ case AIR 1911 F.C 1C relerence 

p.^4. S : 0 ! r. . , x am ol opinion that even if our 
decision involved a _ aiLdantia! question of 
Law. we v. on id not be justified in £,ranf ing a cer- 
i. e ci fitness unless we wore further satisfied 
dun it profited . in grave and substantial injustice. 

1 Fiw <): aw l a et that the view of Law taken by us 
resulted in the acquittal of a parson who had ccm- 
( mitteti a breach ol a rule made under a temporary 
order or in a proceeding initiated against him 
oemg quashed does not necessarily constitute 
grave and substantial injustice, justifying the 
grant of a certificate of fitness to appeal to the 
I Supreme Court; under Art. 134 (1» (c> of the 
Constitution. To do so would be to affect the 
finality of the decisions of the High Court both 
on questions of fact and Law as envisaged by the 
Code oi Criminal Procedure, bevond what was 
contemplated by Article 134 of the Constitution. 

Cbm For the reasons given above the applica- 
tion is rejected. 

A 'G.M.J. Application rejected. 


1 u v. West Watcii Bomuay (Chalurvedi J .) 


A.R.I. 1953 M. B 38 (Vol. 40, C. N. 18) 

(INDORE BENCH) 
CKATURVED1 J. 

Dalpatri Jhan.ihnnri. Applicant v. West End 
Watch Co., Bombay, Opponent. 

Small Cause Revn. No. 21 of 1950, D/- 
27-3-1952. 

(a) Civil P. C. (1908), Ss. 19 and 20 — Plain- 
tiff writing letter from Ujjain to defendant in 
Bombay that lie is sending his watch for repairs 
by parcel — Defendant receiving parcel but 

finding it empty — Plaintiff’s suit in Ujjain for 
recovery of place and damages — Cause of action 
held did not arise in Ujjain — Suit held one in 
tort — Held there was no offer — Ujjain Court 
held had no jurisdiction — (Contract Act (1872), 
Ss. 4, 10, !J7 and 218) — (Tort-conversion). 

Plaintiff, a resident in n»jnin. sent his 
wrist-watch to the defendant for repairs at 
Bombay and addressed a letter to the defen- 
dant, the material portion of which was “I 
have sent the above watch to you by regis- 
tered parcel post separately tor repairs 
which will reach you. On receiving the 
same kindly send an estimate of repairs and 
on approval 1 will write to you to carry 
on work for its repairs”. The defendant 
opened the parcel and found nothing in 
ih The plaintill filed a suit in Ujjain 
Small Causes Court for the recovery of the 
pi me of the wrist watch and damages: 

Held that (1) the letter of the plaintiff 
was not an offer. There was no contract 
for repairs of the watch or for the return 
of the same at Ujjain. (Para 1) 


a tci i ( o., I Jo?»i ! ; a v (Chalurvedi J.) A. I. R. 

(2) Even if the letter was an offer it must 
30 i.Oid .o be one made at Bombay where 
it was received. (Para 4) 

<31 The mere fact that the plaintiff posted 
a letter at U.i.iam and sent the parcel from 

; here "’° l ! lrI be no part of cause of action, 
because there could be no proposal till it 
arr.e lo the knowledge of the person to 
whom the proposal was made. (Para 5 ) 

(!) K\ on if it bo assumed that the watch 
v a- received by the defendant at Bombay 
:in ' ! re pans were carried out without formal 
nc-ptance of the offer the cause of action 
W'd arise in Bombay (Para 6) 

' •> fne wrist-watch was entrusted to the 
care ot the defendant at Bombay and could 
have been obtained from the defendant 
there. (Para 7) 

(b) If a person wrongfully converted 
goods and received the amount, the owner 
of the goods may either sue in tort or may 
waive the tort, and recover the proceeds in 
an . action for money had and received, 
which is based on an implied contract of 
agency, the defendant being fictitiously 
assumed to have rightfully received the 
money as the plaintiffs agent, and to have 
failed to pay it over to his principal. But, 
the plaintiff did not so elect, and there being 
no contractual relation disclosed in the 
plaint his suit would be taken to be in 
tort and the jurisdiction will be determined 
by S. 19, Civil P. C. Case law referred. 

(Paras 8 , 9) 

(7) The Court at Ujjain, therefore, had 
no jurisdiction to try the suit. (Para 12) 
Anno: Civil P. C., S. 19 N. 1 , 2; S. 20 N. 17, 

m : , c S nt oT„ c L Act > s - 4 N - 1; s - 10 N - 4 ; s. i87 

N. 1; S. 218 N. 1 . 

. (b > Civil P. C. 0908), Ss. 19 and 20 — S. 20 
is subject to limitation of S. 19. (Para 11) 

Anno: Civil P. C., S. 19 N. 1; S. 20 N. 2. 

V.yas, for Applicant; Vohra, for Opponent. 

REFERENCES: Court war/ Chronological/ Paras 

(’47) ILR (1947) All 44: (AIR 1947 
All 337) 4 

(’24) 25 Bom LR 604: 87 Ind Cas 226: 

AIR 1924 Bom 205 8 

(’40) ILR (1940) Mad 195: (AIR 1940 
Mad 49) 4 

(’ 43 ) AIR 1943 Mad 471: (ILR (1944) 

Mad 95) 4 

C46) 25 Pat 292: (AIR 1947 Pat 134) 4 

C48) 27 Pat 723: (AIR 1949 Pat 270) 4 

(’36) AIR 1936 Sind 229: (30 Sind LR 182) 8 

(1925) 1 KB 52: (94 LJKB 26) 8 

ORDER : The only point in this case is whe- 
ther the Ujjain Court had jurisdiction to hear 
the suit out of which this revision has arisen. 
The defendant non-applicant (West End Watch 
Company) carries on business at Bombay. The 
pin inti n applicant sent his wrist-watch there 
for repairs and a letter to the defendant, the 

material portion of which is in the following 
words : 

"T had purchased a matchless wrist watch 
from an Indore dealer, while I was at Mhow. 
1 have sent the above watch to you by re- 
gistered parcel post separately for repairs, 
which will reach you. On receiving the same 
kindly send an estimate of repairs and on 
approval I will write to you to carry on the 
work for its repairs.” 

(2) The defendant’s correspondence shows 
that they had opened the parcel but found 
nothing in it. After correspondence with the 
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Presidency Post Master the defendant informed 
the plaintiff who was of the opinion that the 
Company is responsible for the loss sustained 
by him. fie, therefore, brought this suit for re- 
covery of R.s. 57/- as the price of the 
wrist watch and Rs. 58/- as damages (i.e. 
for the recovery of 115/- rupees in all). In 
para 7 of the plaint he mentioned that the 
plaintiff resides at Ujjain, that he sent the 
wrist watch from Ujjain and thpt the defendant 
ought to have returned it to him at Ujjain, 
therefore, the Ujjain Court had jurisdiction. 

(3) The learned Small Causes Court, Ujjain, 
held that Ujjain Court had no jurisdiction. 
Aggrieved with this order, the plaintiff has filed 
this revision. 


(4) The judgment of the Small Causes Court, 
I regret to observe, is rather unsatisfactory. He 
has not referred to any provision of the Civil 
Procedure Code, which in his opinion governed 
the case or to the question whether there was 
any agreement between the parties. The un- 
systematic approach to the whole question by 
the Court below has given rise to different 
kinds of argument at the Bar which will have 
|to be referred to briefly. It is well settled law 
;now, that the question of jurisdiction is to be 
[determined with reference to the allegations in 
I the plaint and not with reference to pleas The 
basis of the suit, according to the plaint, does 
not appear to have been any agreement bet- 
ween the parties that the watch will be return- 
ed to Ujjain after repairs. The letter of the 
plaintiff referred to above was, firstly, not an 
offer. There was neither offer nor acceptance 
and there was no contract between the parties 
for repairs of the watch or for the return of 
watch to Ujjain. Secondly, even if the plaintiff’s 
letter referred to above be regarded as an offer, 
(which it was not) then an offer must be deem- 
ed to have been made at the place where it 
was received and not at the place from which it 
/ V i T ‘ A !? mad Bux v - Fazal Karim’, ILR 

TT p 0 nS' a 9 m : ~7a * RatanlaI . v - HarcharanlaT, 
ILR (1947) All. 44; — ‘Manilal v. Venkata- 

on a la path i Iyer’, AIR 1943 Mad. 471; — ‘Arthur 

oko ar , v - Dist. Board of Gaya’, 25 Pat. 

292 and — ‘Dhanraj Mills Ltd. Libitity Co v. 
Narsingh Prasad’, 27 Pat. 723. Section 4 of the 
Indian Contract Act is clear on this point. 

(5) Mr. yyas contends that the letter was 

sent fr 0 ™ Ujjain and the cause of action in part 

on? S \ oV»^/i ai j n w ^hin the meaning of Section 

fu i i • i?’ opinion the mere fact 

( that the plaintiff posted a letter at Ujjain and 

[Sent the parcel from Ujjain would be no part 
'ot cause of action because there could be no 
proposal till it came to the knowledge of the 
person to whom the proposal was made. If a 
person travelling in a car or a train gets down 
at one place to post a letter and despatches 
the parcel from a Post Office in the way; can 
it be said that the place where the letter and 
parcel were posted had anything to do with 
any part of the cause of action? The Post 
yrnce is only the agent of the sender of the 
and the parcel and not the agent of the 
•aadressee. The offer thus, takes place where it 
is communicated to the other party. 

(6) Thirdly, even if, it be assumed that the 
watch was received by the defendant at Bom- 
day and repairs were carried out the cause of 
action will arise in Bombay. Where an order 
tor work is sent by post and without formal 

jacceptance the work is carried out in the dis- 
trict where the order is received the whole 
•cause of action arises in the latter district, 
<Halsbury, Second Edition, Vol. 8, page 191) 
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(7) Fourthly, the wrist watch was entrusted 
to the care of the defendant at Bombay and 
could have been obtained from the defendant 
There is no allegation in the plaint that 
expressly, or by implication the defen- 
had agreed either to repair the watch, 
send it to Ujjain. 

Fifthly, if a person wrongfully converts 
and receives the amount, the owner of 
the goods may either sue in tort or may waive 
the tort, and recover the proceeds in an action 
ior money had and received, — Thorappa 
Devanappa v. Ummedmalji’, 25 Bom. L.R. 604: 
8^ Ind. Cas. 226: AIR 1924 Bom. 205. This 
la her action is based on an implied contract 
of agency, the defendant being fictitiously as- 
sumed to have rightfully received the money 
as the plaintiff’s agent, and to have failed to 
pay it over to his principal, — ‘Brockle Bank 
Ltd. v. R.\ (1925) i K.B 42. But. the 

plaintiff does not so elect, his suit will be 
taken to be in fort and the jurisdiction will be 
determined by Section 19 of the Code of Civil 
Procedure, — ‘Mulsing Dawlatram Firm v 
Fatechand Anrai’. A r R 1983 Sind 229. 

(9) In fact, the allegations in the plaint in 
this case do not state a cause of action in con- 
tract but the gravamen of ihe complaint is de- 
finitely a tort. Where there is no contractual 
relation, either express or implied, alleged in, 
die plaint, an action of tort has to be assumed.! 
In this connection I may usefully refer to Cor- 
pus Juris, Vol. I page 1020 where illustration 2 
(under foot note 18) runs as follows . 

“Where property has been converted, but the 
pleadings do not show that it has been con- 
verted into money, a suit to recover the 
value of property is an action ex delicto and 
not ex-contractu.” 

t< (10) On page 1019, it is mentioned: 

“Actions in tort include an action to recover 

damages for a conversion 

and generally, wherever it appears that the 
object of the action is to recover damages 
for a tortious act on the part of the defen- 
dant, or that, although either form of action 
might be maintained, the gist of the action 
is a wrong or breach of duty imposed by law, 
as distinguished from a mere breach of con- 
tract.” 


(11) Now, so far as the suit is one in tort 
and the provisions of Section 19 C.P. Code 
apply, in my opinion, the conclusion arrived at 
by the learned Small Causes Court is right. 
Section. 20 C.P. Code is subject to the limitation 
of Section 19. The opening words of Section 
20 are: “Subject to the limitation aforesaid”,! 
and, section 19 reads as follows : 

“Where a suit is for compensation for wrong 
done to the person or to moveable property, 
if the wrong was done within the local limits 
of the jurisdiction of one Court and the de- 
fendant resides or carries on business or per- 
sonally works for gain, within the local 
limits of the jurisdiction of another Court, 
the suit may be instituted at the option of 
the plaintiff in either of the said courts.” 

(12) The allegations in the plaint are that 
the wrong to the wrist watch was done at Bom- 
bay and the defendant also carries on business 
there and in the circumstances of this case, I 
am clear in my mind that the Ujjain Court had 
no jurisdiction. 

(13) I, therefore, dismiss the revision with 
costs. 

B/R.G.D. Revision dismissed. 


4u Madhya Bharat YismvANATTr v. S.ucal Alya Ranch (Chalvrccdi J.) 


A. I. R. 


A.I. K. 1053 M. B. 40 (VoJ. 40, C. N. 19) 

(INDORE BENCH) 

CHATURVEDI J. 

Aishv/anaih Vasucico and another, Appli- 

cani.o /. Saxal Alya Ranch and another, Oppo- 
nents. 

Civil Revn. No. 0G of 1950, D/- 24-3-1952. 

(a) Court-fees Act (1870) S. 1,2 — Revision 
'viien .hes at defendant’s instance — Civil PC 
(1908; S. 115. 

it' a mailer aflects Court-fee alone, which 
is one purely between the Government and 
Hie plamtiii, no revision petition might lie 
at tiie instance of the defendant, but when 
it involves a question ol' jurisdiction of the 
lower Court also, the defendant is clearly 
interested in the matter, as his right of ap- 
peal would be affected; and only in that 
rase a revision would lie. AIR 1949 Mad. 
4Io Rei. on.; AIR 1947 All. 404; AIR 1941 
Cal. 513 and AIR 1941 Cal. 509, dissent 
lrorn; C isc law discussed. (Para 8) 

Anno: C. F. Act, S. 12 N. 13 C.P.C., S. 115 
In. I to. 

«J b gf°!N fe ?5A ct ° 87 °) s - 8(v)(e) and 
Sch. if Art. ii(o) — Properly of temple — 

otut for possession for purpose of managing it 
— Court-fee payable. 

The property of a temple belongs pri- 
marily to the deity and ialJs within the 
category of res extra commercium. Even as 
a house, it has no market value within the 
terms of S. 7 Clause (v)(e) and a suit for 
recovery of possession of it for the purpose 
of managing it and conducting its worship 
falls under Article 17(G) of Schedule 2. It 
makes no difference as to the market- 
ability of the temple whether it is public 
or private. AIR 1924 Mad. 19 (FB) and 
AIR 1928 Nag. 431, applied. (Para 9) 

Anno: C. F. Act, S. 7(v) N. 25 Pt. 1; Sch. II 
Art. 17(G) N. 2 Pi. ~ 


•j . 


Dubey, for Applicants; Karanjkar, for Oppo- 
nents. 


REFERENCES: Courtwar/Chronological/ Paras 

(T8) 43 Bom 507: 4G Incl App 24: 

AIR 1918 PC 188 3 5 

(’35) 57 Ail 17: AIR 1934 All G20(FB) ’ 7 

(’37) ILR (1937) All 17: AIR 193G All 
G8G (FB) 7 

(’47) AIR 1947 All 340: (ILR (1947) 

All 433) 7 

(’47) AIR 1947 All 404: (ILR (1947) 

All G40) 7 

(’41) AIR 1941 Cai 509: (197 Ind Cas 128) 7 

(’41) AIR 1941 Cal 518: 73 Cal LJ 240: 

19G 2nd Cas 7G2 7 

(’51) Civil Revn. No. 75 of 1951 


(Madh-B, Gwalior) 7 

(’23) 4G Mad 782: AIR 1924 Mad 19 (FB) 9 

(’49) AIR 1949 Mad 415: (1948-2 Mad LJ - 
523) 8 

(’38) ILR (1938) Nag 10G: AIR 1938 

Nag 122 (FB) 4 

(’38) AIR 1933 Nag 481: 178 Ind Cas 97 9 

(’4G) AIR 1 94 G Nag 160: (222 Ind Cas 194) 5 

(’49) AIR 1949 Nag 211: (II, R (1949) 

Nag GG) 5 

(’37) 16 Pat 7G6; AIR 1933 Pat 22: 

172 Ind Cas 840 (FB) 6 


ORDER : A suit was instituted by the plain- 
tiffs, on behalf of Sakai Alya Punch Khargone, 
against the defendant applicants, for the 
possession of a temple. The allegation is that 
the temple of Ramjce belongs to the Panchas, 


and after the death of Mahant Shri Kuberdas, 
the Panchas appointed defendant No. 1 as the 
Pujari. Defendant No. 2 is the brother of de- 
fendant No. 1. The plaint stated that the duty 
of defendant No. 1 was to arrange the Puja, to 
manage the temple and to take the offerings 
Due to mismanagement of the temple, the 
Panchas desired to appoint a new Pujari; but 
defendants No. 1 and 2 did not leave the tem- 
ple and hence the suit is instituted. The plain- 
Ufis valued the relief of possession at Rs. 100/- 
and 5 rupees was the valuation put for pur- 
poses of injunction and they paid Court fee of 
Rs. 8/14/0. The trial Court held that the sub- 
ject matter of the suit is not capable of money 
valuation and, therefore, the Court fee ought 
to be levied under Schedule II Art. 17 (VI) of 
the Court fees Act and the plaintiffs were 
ordered to pay Rs. 15/-. 

(2) Against this order the defendant has 
come up to this Court and wants me to revise 
it. The first question that arises is: Whether 
such a revision is entertainable? 

(3) Their Lordships of the Privy Council in 
— Rachappa Subrao v. Shidappa Venkat Rao’, 
43 Bom. 507: 4G ind App 24: AiR 1918 P.C. 188 
had observed : 

“The Court-foes Act was passed not to arm a 
litigant with a weapon of technicality 
against his opponent, but to secure revenue 
lor the benefit of the State. This is evident 
from the character of the Act, and is brought 
out by Section 12, which makes the decision 
of the first Court as to value final as bet- 
ween the parlies, and enables a Court of ap- 
peal to correct any error as to this, only 
where the first Court decided to the detri- 
ment of the revenue.” 


(4) Their Lordships refused to allow a de- 
fendant to utilise the provisions of the Act to 
obstruct his opponent, and refused to enter- 
tain his objection raised for the first time in 
appeal, that the Court had no jurisdiction to 
proceed upon an insufficiently stamped plaint. 
An inference was rightly drawn from this by 
the Full Bench of the Nagpur High Court in — 
‘Balaji Dhumnaji v. Mukta Bai\ ILR (1933) 
Nag. JOG: AIR 1938 Nag. 122 (FB) that a ques- 
tion about the sufficiency or otherwise of 
Court-fee is only a side-issue. It is not inter 
partes and does not invalidate a decision sim- 
ply because the plaint or the Memorandum of 
appeal was under-stamped. 


(5) After discussing the case-law on the 
point the Full Bench of the Nagpur High 
Court came to the conclusion that if the effect 
ol the order of the Court demanding addi- 
tion:'. 1 Court fee is a refusal to proceed to trial 
at all, it^ must be regarded as an irregularity 
which affects either jurisdiction or procedure 
within llie meaning of clause (c) of Section 
115 C. P. Code; and inasmuch as it is only 
merely incidental and interlocutory but finally 
and effectively shuts the plaintilf out from all 
Hope of redress in the suit itself, the error 
must lie regarded as material. 

The Full Bench, therefore, held that an order 
demanding additional court-fees is always re- 
visable, but at the same time this opinion was 
also expressed that an order accepting the 
Court-fees paid is not revisable because, then 
there is no refusal to proceed with the trial 
(or the appeal) and because their Lordships 
of the Judicial Committee had observed in — 
‘Rachappa Subrao v. Shidappa Venkat Rao’, 
43 Bom. 507 (PC) at p. 518 “Jurisdiction is not 
then allected nor is the other side damnified.”' 
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A different view was taken in — ‘Hiraialsa v. 
Rambhau’, AIR 1946 Nag 160 by a Judge sitting 
on a Single Bench but this was not followed in 
later decisions vide — ‘Manoharsingh v. Par- 
meshari’, AIR 1949 Nag. 211 which adhered to 
the Full Bench ruling. 

(6) A similar view was taken by a Full 

Bench of the Patna High Court in — ‘Ram- 
khelavan Sahu v. Surendra Sahi’, 16 Pat. 766: 
AIR 1938 Pat. 22: 172 Ind. Cas. 840 (FB), 

where it was held that in deciding the ques- 
tion of Court-fees, the Court decides an issue 
between the plaintiff and the Crown and the 
defendant is not a party to the dispute; that 
the defendant has a remedy should the deci- 
sion on merits be against him, in bringing the 
matter of the Court-fee to the notice of the 
appellate Court under section 12 Court-fees 
Act; and lastly that as between the plaintiff 
and the defendant the trial Court has not re- 
fused to exercise its jurisdiction to decide the 
case on the merits. 

(7) The Calcutta High Court in — ‘Rabindra 
Nath v. Girendra Mohan’, AIR 1941 Cal. 518: 
73 Cal. LJ 240: 196 Ind. Cas. 762, expressed dis- 
sent from the above view and observed that 
the question, whether the suit falls within a 
particular category under S. 7 or whether it 
comes under one or the other schedule of the 
Courc-fees Act cannot be regarded as merely 
one between the plaintiff and the Crown, for it 
may affect the jurisdiction of the Court to en- 
tertain the suit and that is a matter in which 
the defendant is certainly interested. It was 
therefore held that the decision on a question 
as to proper classification of a suit, that is, 
whether an ad valorem fee or fixed fee is pay- 
able on the plaint, is open to revision under 
Section 115 C. P. Code. 


With due respect to the learned Judges win 
decided this case as well as — ‘Kanaklat; 
Dasi v. Ramgopal’, AIR 1941 Cal. 509, I hav< 
keen able t0 understand the basis whicl 
led them to differentiate between a question o 
valuation and a question relating to classifica 
non. in my opinion, the reasoning in the tw< 
rulings is obscure as a question of valuatioi 
involves generally, though not necessarily, t 
question relating to classification. In — ‘S 
Mazahir Hussein v. Anjuman Islamia’, AH 

Koti 7 t^ 1 i, 15 4 a . Dlvision Bench of the Allaha 

Court came to the conclusion that c 
defendant has no locus standi under Sectior 
6A (U.P. Court-fees Act) to challenge the 
order, calling upon the plaintiff to make gooc 
the deficiency m Court fee by objecting tha 

the amount of Court-fee ordered to be paid i< 
not sufficient. 

agree with the conclusion, ; 
respectfully disagree with the reasoning that ar 

demanding additional Court-fee does noi 
J° <. - a case decided” within the mean- 
Section 115 C.P. Code. This decision U 
S °Jd Full Bench rulings report- 

All v * Kri P aram Bros.’ 5 r t 

tv; - 7 V AIR 1934 Au 620 (FB) and in — ‘Mt, 
burajp al1 v Arya Pntinidhi Sabha’, ILR (1937) 

f n V? : AIR 1936 All. 686 (FB). The changes 
in the Court-fees Act subsequent to these Ful' 
■oench rulings, have entirely been overlooked 

in a case at Gwalior - 
k T U u ai V * i aisin gh’, Civil Revn. No. 75 oj 
nf . dissented from the observations 

2 P lvlsl0 - n Bench ? and I have agreed tc 

w!imn d u m r V ^ ew and to the view taken by 

“ — ‘Hafiz Mahomed v. Chiel 
inspector of Stamps, U.P.’, AIR 1947 All. 340 


(8) So far as the defendant’s application in 
revision is concerned, in my opinion, the posi- 
tion has very succinctly been summed up by 
Panchapakesa Aiyer J. in — ‘Subrahmanyam 
v. Lakshin i Narayanamma’, AIR 1949 Mad. 415 
where it has been held that if a matter affects 
Court-fee alone, which is one purely between 
the Government and the plaintiff, no revision 
petition might lie at the instance of the defen- 
dant, but when it involves a question of juris- 
diction of the lower Court also, the defendant 
is clearly interested in the matter, as his right 
of appeal would be affected; and only in that 
case a revision would lie. With respect I concur 
in this view. 

(9) In the present case, as no question of 
jurisdiction of the Court below is involved, the 
revision petition cannot be held to be compe- 
tent and it must fail. I might however add that 
even if the revision was competent, I do not 
think, I would have differed from the view 
taken by the lower Court, as the property of a 
temple belongs primarily to the deity and falls 
within the category of res extra commercium. 
Even as a house, it has no market value with- 
in the terms of S. 7 Clause (V) (e) and a suit 
for recovery of possession of it for the purpose 
of managing it and conducting its worship 
falls under Article 17(6) of Schedule 2. It 
makes no difference as to the marketability of 
the temple whether it is public or private. The 
principles enunciated in — ‘Rajagopala Naidu 
v. Rama Subramania Aiyar’, 46 Mad. 782: AIR 
1924 Mad. 19 (FB) and in — ‘Motilal Shioji 
Ram v. Shambhoolal Ganpatlal’, AIR 1938 Nag. 
481: 178 Ind. Cas. 97 fully apply to the facts of 
tne case. 

(10) For reasons stated above, I dismiss the 
revision with costs. 

B/V.R.B. Revision dismissed 
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DIXIT J. 

The State v. Kesari Mai, Opponent. 

Criminal Ref. No. 6 of 1952, D/- 6-3-1952. 

Criminal P. C. (1898), Ss. 438 and 497 (5) — 
Anticipatory bail — Grant of — Power of Ses- 
sions Judge to cancel — Reference to High 

Court — Competency — Essential Supplies 
(Temporary Powers) Act (1946). 

Where the Sessions Judge thinks that the 
order of bail passed by the Sub Divisional 
Magistrate in anticipation of arrest for an 
offence under the Essential Suoplies (Tem- 
porary Powers) Act is illegal or improper, 
die Sessions Judge himself has the power 
under Section 497 (5), Criminal P. C. to 
cancel the bail and it is wholly unnecessary 
ior him to make a reference to High Court 
ior cancellation of the bail. The provisions in 

a Ess .? ntial Supplies (Temporary Powers) 
A et with regard to bail do not in any way 
affect the discretion vested in the Sessions 
Judge under S. 497 (5) in the matter of 
cancellation of bail. (Para 2) 

Anno: Cr. P. C., S. 438 N. 3 Pt. 2; S. 497 N. 7. 

Shiv Dayal, Dy. Govt. Advocate, for the State. 

ORDER: This is a reference by the learned 
Sessions Judge of Gwalior recommending that 
an order passed by the Sub-Divisional Magis- 
trate Antari granting anticipatory bail to 
Kesarimal who apprehends arrest for an offence 
under the Essential Supplies (Temporary 
Powers) Act, 1946, be set aside. 


A. I. R. 


i] Mr fI ';ya Bharat Xwi> Km;ro;m v. M.uif^watj Mims, Morenw ( Chaturvedi J.) 


i > • • r 


(?) This reference must be rejected on die 
-.r. (hat. if (he learned Sessions Judge 

. k- i!< ii (he order of bail passed by the Sub- 
iXoua) Magistrate was illegal or improper, 
he Sessions furl'/-' himself has the power 
ruder 497 (5) of (he Criminal P. C. to cancel 
\oi!. The provisions in the Essential Sup- 
pi: js i « . mporary Powers Act with regard to bail 
i > > i ot in any way affect the discretion vested 
in. the Sessions Judge under S. 497 (5) in the 
• mad or of cancellation of bail. That being so, 
if mem- o me that it was wholly unnecessary 
f •€ f h Sessions Judge to make this reference 
' r "> 'his coujt for passing an order with regard 
'• Sv> uweMation of bail. The Sessions Judge 
a < liberty to cancel the bail, if he is so 
inclined. 

( 5 > The reference is accordingly rejected. 
i)''K.S. Reference rejected. 


A 
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remedies in respect of such rights. Case 
law discussed. AIR 1934 Cal. 754 and AIR 
2037 Pat. 16 Not foil. (Paras 16 & 17) 

Anno: Partnership Act, S. 69 N. 1; S. 74 N. 1. 

Mot Hal Gupta, for Applicant; Shiv Dayal, for 

Opponent. 

REFERENCES: Courtwar /Chronological/ Paras 

(’27) 54 Ind App 338: AIR 1927 PC 176 5 

(’30 58 All 495: (AIR 1936 All 3) 2, 14, 15 
C41) AIR 1941 All 178: (ILR (1941) 

All 311: 1941 All LJ 107 15 

(’51) ILR (1951) Bom 101: AIR 1951 

Bom 6: 52 Bom LR 862 5 

(’39) AIR 1.939 Bom 61: (ILR (1939) 

Bom 104) 14 

(’35) 62 Cal 213: AIR 1934 Cal 754: 

39 Cal WN 67 13, 14 

(’37) 41 Cal WN 534 2 

(’36) 17 Lah 275: (AIR 1935 Lah 893) 2 

(’42) AIR 1942 Lah 289: ILR (1942) 

Lah 517 FB 1, 2 

(’36) AIR 1936 Mad 991: (165 Ind Cas 939) 2 

(’37) AIR 1937 Mad 767: 1937-2 Mad LJ 273 2 

(’38) AIR 1938 Mod 185: (175 Ind Cas 811) 2 

(’38) AIR 1938 Mad 688: (179 Ind Cas 16: 


c.and Kishore owner of the Firm Ram Pra- 
“had Ram Kuwar, Applicant v. Firm Mahes- 
wari Mills, Morena, Opponent. 


Civil Rovn. No. 43 of 

(a) Partnership 
gistration of firm 
suit. 


1952, D/- 14-8-1952. 

Act (1932) S. 69(2) — Re- 
subsequent to institution of 


The registration of a firm is a condition 
precedent to its right to institute a suit 
and a Court cannot proceed with a trial of 
a suit when the condition precedent has 
uoi been fulfilled. Subsequent registration 
cannot cure the initial defect and validate 
1 ho institution of a suit. AIR 1942 Mad. 
252, Foil. AIR 1942 Lah. 289 (FB), AIR 
1939 Nag. 301, 41 Cal. WN 534, and AIR 
1937 Mad. 767 Not foil. (Para 5) 

Anno: Partnership Act S. 69 N. 1 Pt. 3. 

(b) Partnership Act (1932) S. 74(a) and (b) 
— “Right” — Meaning of. 

‘Right’ in S. 74 means ‘substantive 
rights* and not merely ‘right to sue’. It 
should not be confined to ‘cause of action.* 

a ^ (Para 8) 

Anno: Partnership Act S. 74 N. 1. 

(c ‘) Interpretation of Statutes — Retrospcc- 
uve operation — Test to determine whether 
statute is retrospective. 

The real test when deciding whether a 
particular provision of law is to be given 
retrospective effect or not, is not whether 
the law is a law of procedure or substan- 
tive law, but whether the law in miestion 
a fleets or impairs existing rights including 
rights of action which are substantive 
rights. Whore existing rights would he 
adversely affected, Courts decline to mve 
retrospective effect unless compelled there- 
to by the words of the Statute. (Para 10) 

Anno: C. P. C\, Preamble N. 3 Pt. 3. 


(d) Partnership Act (1932) Ss. 69(2) and 
'M(b) — Retrospective operation of S 69(2) 
— Fights saved by S. 74. 


k / 


69(2) cannot be held (o have retros- 
pective' operation. Therefore, S. 74 saves 
those rights which were acquired or had 
accrued prior to the coming info force of 
L. 69 and saves all legal proceedings or 


1938-2 Mad LJ 44) 2, 10 

(’42) ILR (1942) Mad 355: AIR 1942 

Mad 252 5 

(’39) AIR 1939 Nag 301: 186 Ind Cas 670 2 

(’40) ILR (1940) Nag 170: AIR 1940 
Nag 137 16 

(’51) ILR (1951) Nag 81: AIR 1951 Nag 159: 

1950 Nag LJ 554 5 

(’36) 15 Pat. 810: AIR 1937 Pat 16 13 

(’39) 18 Pat 114: (AIR 1939 Pat 239) 2 

(’38) AIR 1938 Rang 273: (176 Ind Cas 

379 FB) 14 

(’39) ILR (1939) Kar 765: AIR 1939 

Sind 206 16 

(’43) AIR 1943 Sind 26: ILR (1942) 

Kar 442 16 


ORDER: This is a revision filed by the de- 
fendant in a suit instituted in the Court of 
Civil Judge. First Class, Morena, against him 
by the plaintiff Mills. It appears that the 
plaintiff’s firm was not registered when the suit 
was instituted but was registered after the pre- 
sentation of the plaint in Morena Court. The 
defendant applicant resisted the suit on the 
ground that the suit was not maintainable; but 
the plea of the plaintiff was that this subse- 
quent registration of the partnership was 
enough to enable the plaintiff to maintain the 
suit, notwithstanding the provisions of S. 69(2), 
Partnership Act. The Court upheld the plain- 
tiff’s plea observing that S. 69(2) had no appli- 
cation in this ease and reiving on — - ‘Nazir 
Ahmed v. People’s Bank of North India Ltd.*, 
AIR 1942 Lah 289 (FB) held that subsequent 
registration validated proceedings. The defen- 
dant has come to this court and desires me to 
revise this order. 

(2) There is no doubt that in Full Bench case 
of — ‘Nazir Ahmed -v. People’s Bank of North 
India Lid.’, ILR (1942) Lah 517: AIR 1942 Lah 
289 (FB) and also in three other cases viz.; — 
‘Jakiuddin v. Vithoba’. AIR 1939 Nag 301: 186 
Ind. Cas. 670: — ‘Radha Charan v. Matilal*, 41 
Cal W N 534 and — ‘Varadarajulu Naidu v. 
Raiamnnika Mudnliar\ AIR 1937 Mad 767: 
1937-2 Mad L J 273 the view that prevailed 
was in favour of the plaintiff non-applicant. It 
was held that subsequent registration cured the 
defect and the suit was maintainable. On the 
other hand, in — ‘Subrnmania Mudaliar v. 
East Asiatic Co. Ltd.’, AIR 1936 Mad 991, in 
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~ ‘Ibrahim Saheb and Brother v. Gurulinga 
Aiyer’, AIR 1938 Mad 185; in — ‘Girdharilal 
Son & Co. v. Kappini Gowder’, AIR 1933 Mad 
688 it was held that, subsequent registration 
did not remedy the defect. The views of the 
Patna High Court — ‘Lalurarn Sagarmal Firm 
v. Jarnuna Prasad’. 13 Pat 114. the Allahabad 
High Court — ‘Danmal Parshotam Das v. Babu 
Ram C’nhoie Lai’, 58 All 495 and the Lahore 
High Court — ‘Krishen Lai Ram Lai v. Abdul 
Ghafur Khan’, 17 Lah 275 were also to this 
effect. 

(3) The terms of S. GO (2). Partnership Act 

may be reproduced here for reference and thev 
are : 

“No suit to enforce the right arising from a 
contract shall be instituted in anv court by 
or on behalf of a firm against any third party 
unless the firm is registered and the persons 
suing are or have been shown in the Regis- 
ter of Firms as partners of the firm.” ° 

(4) A plain reading cf the terms above, with- 

out anythin# more, shows clearly that 'unless 
tne firm is registered, the institution of the 
suit on its behalf to enforce a right arisirm 
from a contract will be barred. & 

(5) I he entire case law was reviewed in — 

t? o 1 ? 11 Goundar v. Muthusami Goundar’, 

ILR (1942) Mad 355: AIR 1942 Mad 252 and 
the learned Judges of the Madras H’V'n Court 
came to the conclusion that the registration of 
a firm is a condition precedent to its right to 
institute a suit and a Court cannot proceed 
with a tnal of a suit when the condition prece- 
dent has not been fulfilled. They further 
added that the great weight of authority was 
also m favour of the opinion that subsequent 
registration would not put the suit on a pro- 
per basis and that the Court’s duty was to dis- 

learned Judges also relied on — 
Bhag Chand Dagadusa v. Secy, of State’ 54 

rivii A p P ‘ A 1?J 927 p * c - 176 , where s! 80, 

1 t wr C ^ Ur ,S Cod . e has been considered bv 

thereof Com I m 1 ^ tee and the provisions 

datory ^ held to be ex P licit and man- 

The learned Judges observed that S. 69, Part- 

anr£ii A 5 had i ver ^ rnuch in common with S. 
80, Civil Procedure Code and on the basis of 

P fhl7 C P unci] decision came to the conclu- 
sion that subsequent registration could not cure 

of d ^ ect . and validate the institution 

hfv’eH Th - S Vle ^- has slnce then been fol “ 

. v ? nous H;gh Courts. The Bombay 

H P noRi 1 ~~ Pr ; thvi sin g b v. Hasan Alii’, 
1LR (1951) Bom 101: AIR 1951 Bom 6: 52 

— - and the Na S DUr High Court in 

TT -p v Hanm v. Ram Das Naravan Das’, 

No* r ( r 81 : ATR 1951 Na * 159: 1950 

i • • j _ 554 have adopted this view. In my 

opimon these latter cases have laid down the 

rnr in law and 1 respectfully con- 

cur with them. 

yj 6 b rt , is ^en contended that even if S. 69 

3 7t nershlp . Ac , t a - Dpl 'ss the rifj’nt of the 
Plaintiff to siie in the present case is saved bv 

73 ° f the Madhya Bharat Partnership A^t 
Samvat; 2006 (Act No. 67 of ‘Samvat’ ' 2006) 
i\ h: lcb * n ferms is identically the same as S. 
/. of tbe Indian Partnership Act and the por- 
tion material to this case runs as follows: 

Nothmg in this Act shall affect or be deemed 
to affect 

.. L a L any right ' title, interest, obligation, or 
^ability already acquired, accrued or in- 


curred before the commencement of this Act, 
or 

(b) any legal proceeding or remedy in res- 
pect cf any such right, title, interest, obliga- 
tion or liability, or 

(c) anything done or suffered before the 
commencement of this Act; or 

(e) any rule of law not inconsistent with 
this Act.” 

(7) In this connection, it will be useful to 
refer to the following facts: 

(8) The Madhya Bharat Partnership Act 
came into force on 7-11-49, and. according 
to clause (3) of S. 1 of the Act, S. 69 came into 
force on 17-12-49 (vide Madhya Bharat Gov- 
ernment Gazette dated 17-12-1949 Part 2. page 
189). According to the plaint, the defendant 
purchased goods from the plaintiffs on 26-11- 
1949 and asked the plaintiffs to send goods to 
Surendra Nagar within two days. The plain- 
tiffs despatched the goods on 28-11-49 accord- 
ing to tne advice and informed the defendant 
accordingly. There are certain other things 
alleged in the plaint eg., that the defendant 
subsequently desired that the goods should be 
sent to Ail medab ad and not to Surendra Nagar, 
that the goods reached Surendra Nagar and 
could not be detained at Ahmedabad. 

The defendant then did not take delivery and 
on 16-12-49 informed the plaintiffs, who sold 
the goods at a loss on 18-12-1949. The plaint 
mentions that the goods which were sold to the 
defendant were worth Rs. 16,771-2-0 that the 
plaintiffs spent Fes. 243-6-9 in sending people 
to Ujjain and Ahmedabad and that the goods 
sold by them at Surendra Nagar fetched only 
Rs. 10 569-9-9 and they had to suffer a loss of 
Rs. 6.444-12-3. Adding interest and notice 
charges the plaintiff instituted a suit for 
Rs. 6500/- against the defendant on 28-1-1950. 
According to the plaint therefore, the contract 
was concluded on 28-11-49. when according to 
the order of the defendant, goods were des- 
patched to Surendra Nagar and the invoice and 
the Hundi about the value of goods were also 
sent to the United Commercial Bank Ltd, at 
Ahmedabad. 

The defendant asked the said Bank to present 
the Hundi after four or five days and then 
after that period refused to accept it. The 
plaintiff also received a wire from the defen- 
dant on 11-12-49 informing the plaintiff that 
the defendant would not take delivery of the 
goods. It will be apparent that the plaintiff's 
right to recover the value of soods from the 
defendant had accrued cn 23-11-49 when the 
contract had concluded or on 11-12-49 when 
the defendant had refused to take delivery of 
goods. In my opinion ‘Right’ in S. 74 of the 
Indian Partnership Act means ‘substantive 
rights’ and not merely ‘right to sue’. It should 
not be confined to ‘cause of action’. In any 
case, the rights of the plaintiff had accrued 
after the enactment of the Madhva Bharat 
Partnership Act, but before S. 69 could come 
into force. 

(9) The questions that arise for determination 
are: Can S. 69 (2) take away those rights of 
the plaintiff which had accrued to him before 
the sa ; d seetion came into force? Dne? n^t 3. 73 
of the Madhva Bharat Partnership Act (S. 74 of 
the Tndmn Partnership Act) save those rights? 

(10) It may be noted here that the Indian 
Partnership Act. ex-ept S 69. had come into 
force in India on 1st October 1932 and S. 69 
came into force a year later i.e., on 1st October 
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A. I. R. 


1933. Tl mi'. in cjiio.-ii ,n that was canvassed 
in — • ‘Gddhax'i La l Son mr| C\ v. K. Gowder’. 
A I R i9:;3 Mad t>8« : ! ’. :« Ind Ces. 16: 1938-3 Mad 
L .1 :! w... . wi.euui v?. 09 <2> i chiles to more 
mijUw pror.c.iiir. and can be given retros- 
np, c ; I ? Ve.tlniiararnnnn Roo. J. was of 


pe.-tive ciiecl. \ c.tianai arnana lino. was or 
opinion that S. G'J '2) oolongs to ihe low of 
procedure and an enactment altering Lie pro- 
cedure is always held to be retrospective even 
whew the aitorntii :i tends lo the disadvantage 
of on pi the parties. It was further observed 
by the learned Judge that the language of S. 
69 i i v- ■ y general and. will apply to all suits 
arising Horn contracts w nether entered into be- 
fore die passing of the Act or not. His Lord- 
ship also added Hint the postponement of the 
operation of the section may fair!./ bj- taken as 
an indication of the intention oi the Legisla- 
ture to give retrospective action to the section 
and that S. 74 i.b> does not go to save this re- 
trospective ooerai ion. 

Pond rang Rao J. differed from this view and 
held that S. 09 (2,> cannot be said to relate to 
mere matter of procedure, for, it requires some- 
thing to be done. viz., registration ‘de hors’ the 
court. Section 09 (2,> cannot, be given retros- 
pective cflect particularly in view of S. 74 (b). 
His Lordship further observed: (and I respect- 
fully agree with if), that the real test when 
deciding whether a particular provision of law 
is to be given retrospective effect or not. is 
not whether the law is a law of procedure or 
substantive law. but whether the law in ques- 
tion aHeMs or impairs existing rights including 
rights of action which are substantive rights. 
■Where existing rights would be adversely af- 
fected. Courts decline to give retrospective ef- 
fect unless compelled thereto by the words of 
the Statute. 

(11) The matter was then referred to Varada- 
chariar J. who agreed with Justice Pandrang 
Kao and held that S. 74 (b) saves the ‘remedy’ 
in respect of any right acquired or accrued 
prior to 1st October 1932 from Ihe bar of S. 69 
(2). On 1 ho question whether S. 69 f2) relates 
to law of procedure, his Lordship on pages 704- 
5 observed as follows: 

“In this connection it is necessary to consider 
the purpose and effect of the provision in 
S. 69. If it had such uninlcgral connexion 
with the subject-matter of the proposed suit 
as in some way to make the step required by 
it a step in the litigation, 1 should nave been 
inclined to accept the argument that it re- 
lated to a matter of procedure. But it is 
obvious that that was not its -purpose. In 
a case for instance of a ‘Malta being delivered 
or a notice being given or a bill being ten- 
dered by a solicitor, it is clear that the con- 
dition intimately bears upon the subject-mat- 
ter of the suit to follow. The object however 
of S. 69 was to make sure that the general 
policy o r the Legislature that all partnerships 
should bo registered will be carried out. 

It is true that occasionally questions may 
arise in a suit as to who are the partners of 
a particular linn; but that cannot justify my 
ignoring the real purpose of the provision in 
S. 69. As pointed out by Sir Dinshaw Mulla, 
the object of this provision was to bring pres- 
sure to bear on partners to have flic firm and 
themselves registered. This policy has been 
attempted to be enforced in various ways in 
different systems. In the English Legisla- 
tion, S. 7 of Registration of Business Names 


Act of 191(3 imposes a penalty upon partners 
making default in the matter of registration. 
Su ‘h a provision certainly cannot be described 
as a proeessual provision.” 

(12) I may pause here to mention that other 
High Courts did not share this view on the 
other grounds and there has been a conflict of 
opinion on this point. 

(13) A contrary view was held by the Cal- 
cutta High Court in — ‘Surendra Nath v. 
Monoharh 62 Cal 213: AIR 1934 Cal 754: 39 
Cal W N 67, wherein it was observed that S. 
74 would go to indicate that the intention of 
Ihe Legislature was to bring S. 69 into opera- 
tion against the firms, if they do not register 
themselves, or if they do not take proceedings 
respecting antecedent matters within a year 
from the date of the commencement of the Act. 
Section 74 (b), therefore, said the learned 
Judges, did not save litigation started after 1st 
October 1933. This ruling was followed by the 
Patna High Court in — ‘Shazad Khan v. Dar- 
bar Bobu Kuchhi’, 15 Pat 010: AIR 1937 Pat 
16, wherein it was held that S. 74 (b) of the 
Act saves only pending suits. Mr. Motilal 
Gupta places reliance on these rulings. 

(14) In — ‘Dhanmal Parshotam Das v. Babu 
Ram Clihote Lai’, 58 All 495: AIR 1936 All 3, 
Justice Bonnet followed — ‘Surendra Nath v. 
Monohar’, (32 Cal 213 but Sulaiman C. J. dif- 
fered from him. The Full Bench of the Ran- 
goon High Court in — ‘Soonou/am Ramniranjan 
Das v. Junjilal’, AIR 1938 Rang 273 (FB) sup- 
ported the views of Sulaiman C. J. In — 
‘Revapoa Nandaopn v. Babu Siddappa’, AIR 
1939 Bom 61, Beaumont C. J. delivering the 
judgment of the Division Bench, and, comment- 
ing on the Calcutta case, observed as follows: 

“Iii ‘62 Cal 213’, which the learned Judge in 
lower Court followed, a Division 3cnch of the 
Calcutta High Court held that S. 74 d'd not 
take out of the operation 'of S. 69, a suit to 
enforce a right accrued before S. 69 came 
into operation. The Court took the view that 
inasmuch as the Legislature had postponed 
the operation of S. 69 for a year they must 
have intended the section to have retrospec- 
tive effect when it came into operation. I 
agree that one may feel a doubt as to whe- 
ther the Legislature reallv in tended S. 74 to 
operate to save a suit which was barred by 
S. 69. Ii certainly looks as if the Legislature 
had intended to give unregistered firm one 
year in which to effect, registration and one 
would have expected that if they did not 
avail themselves of the opportunity given to 
them they would have to suffer the conse- 
quences. 

But, in my opinion, where the words of a 
section in a Statute are plain (he court must 
give effect to them, and is not justified in de- 
priving the words of their only proper mean- 
ing in order to give effect to some intention 
which the court imputes to the Legislature 
from other provisions of the Act. Such a 
course can only be justified where a literal 
construction of tho section is inconsistent with 
the meaning of the Statute as a whole, and 
in mv opinion no such case exists here.” 

(15) Tn — ‘Ram Gopal Sriniwas v. Net Ram’, 
AIR 1941 All 178: ILR (1941) All 311: 1941 AH 
I, J 107 a Division Bench of the Allahabad 
High Court followed Sulnimnn’s views and dis- 
approved those of Bonnet J. expressed in — 
‘Danmal Parshotam Das v. Babu Ram Chhote 
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s Lai’, 58 All 495: AIR 1936 All 3. The Division 

i. Bench held that S. 74 (b) relates to those legal 

I proceedings or remedies which were open to a 

party in respect of any right, title, * interest, 
r obligation or liability which had already been 

a acquired, accrued or incurred before the com- 

\ mencement of the Act and that section does 

not limit the exemption from the operation of 
S. 69 only to pending proceedings. I may say 
that I am in respectful concurrence with these 
views. 


(16) If, then, S. 69 (2) cannot be held to have 
retrospective operation, it ought to be held that 
S. 73 saves not only the rights but also the 
suits to enforce those rights. It not only saves 
the rights which accrued before the commence- 
ment of the Partnership Act but also those 
rights which accrued before the date when S. 
69 came into force. In — ‘Lokram Das Chato- 


mal Firm v. Tharurnal’, ILR (1939) Kar 765: 
AIR 1939 Sind 206 a suit by an unregistered 
firm for rent due upto October 1933 was held 
to have been saved by section 74. A similat 
view was adopted by the Nagpur High Court 
in — ‘Hiralal Gulab Chand Shoo v. Amai 
chand Kisanlal Shop’, ILR (1940) Nag 170: AIR 
1940 Nag 137 wherein it was held that where 
pai t of the suit related to a cause of action 
■which arose after the Partnership Act came in- 
to force but before S. 69 came into operation 
the whole suit is taken out of operation of S. 611 
by S. 74 of the Partnership Act. In — ‘Gur- 
A^ mal Chandumal v. Usto Muhammad Hayat’ 
AIR 1943 Sind 26: ILR (1942) Kar 442 also it 
was laid down that S. 74 of the Indian Part- 
nership Act saves those rights which accrued 
before 1st October 1933 i.e., before the date 
when S. 69 came into force. 


in Sarafa Lashkar was issued, the appli- 
cant came forward and objected to the saie 
claiming that he was a bona fide purchaser 
of the property in Sarafa Lashkar from the 
judgment-debtor; that the decree did not 
create a charge on the property and con- 
sequently it was not liable to 'be sold in 
execution of the decree. The court exe- 
cuting the decree rejected the applicant’s 
contention that no charge was created by 
the decree against the property situated in 
Sarafa Lashkar. The applicant then came 
up in appeal to the High Court. The appeal 
was rejected by the High Court. The High 
Court held that the decree created a 
charge on the property situated in Sarafa 
and directed the executing court to decide 
the other objections of the applicant, 
namely, that the charge was not enforce- 
able against him as he was a bona fide 
transferee for value without notice of the 
charge and the objection that as the sale 
proceeds of the mortgaged property were 
sufficient to satisfy the decree, the contin- 
gency contemplated in the decree for 
enforcing the charge had not arisen. 

Held that the order which was passed 
by the High Court was on the face’ of it, 
not a final order. The order did not put an 
end to all the points in dispute between 
the parties about the sale of the property. 
The order was not also a decree and con- 
sequently the leave to appeal could not be 
given. Case law rel. on. (Paras 2, 3) 

Anno: C. P. C. S. 2 (2) N. 7. S. 109 N. 3, /■ 
Shiv Dayal, for Applicant. 

REFERENCES: Courtwar/Chronological/ Paras 


(17) Keeping in mind the great weight 
authority and agreeing with the principle enui 
ciaced in these rulings, I hold that S. 73 of tl 
Madhya Bharat Partnership Act saves tho: 

nrinr S fn W + h v! Ch W ? re acquired or had accrue 

pimr to the coming into force of S. 69 and th; 
o. tu saves all legal proceedings or remedi< 
in respect of such rights. In this view of tl 
matter the suit in the Court below was mar 
tamable and I dismiss the revision with costs 

A/V.R.B. Revision dismisse 
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DIXIT AND CHATURVEDI JJ. 

Laxmi Kumar Applicant v. Jamunadas z 
others, Non-Applicants. 

1952^ M ^ C ’ Appln * No - 43 of 1951, D/- IE 

Constitution of India,, Art 1 33 ^ __ «i?: 

rr,a, s 

A f * er the sa le of the mortgaged property 
the decree-holder applied to the executing 

i° r - the ^ sale of a house and a sho] 
situated in. Sarafa Lashkar alleging tha 

ne decree in his favour contained a direc 

ion that if the proceeds of the sale of th< 

mortgaged property were insufficient ti 

? tl 1 L the decree, the deficient amoun 

* realisable from the house and sho] 

n Sarafa Lashkar and that the decree hac 

mamed unsatisfied even after the sale o 

ne mortgaged property. When a procla 

ation of the sale of the property situatet 


(’20) 47 Ind App 124: AIR 3 920 PC 86 2 

(’33) 60 Ind App 76: AIR 1933 PC 58 2 

(’47) 1947 FCR 180: AIR 1949 FC 1: 

49 Cri LJ 625 2 
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(’51) AIR 1951 Assam 73: (55 Cal WN 219) 2 

(’51) AIR 1951 Cal 300: (86 Cal LJ 324) 2 

(’51) AIR 1951 Mad 1051: (1951-2 Mad LJ 
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DIXIT J. : This is an application for leave to 
appeal to the Supreme Court from an order of 
a Division Bench of this Court dated 9-7-51. 
passed in an appeal arising out of execution 
proceedings of a mortgage-decree. After the 
sale of the mortgaged property, the decree- 
holder applied to the executing Court for the 
sale of a house and a shoo situated in Sarafa 
Lashkar alleging that the decree in his favour 
contained a direction that if the proceeds of 
the sale of the mortgaged property were in- 
sufficient to satisfy the decree, the deficient 
amount shall be realisable from the house and 
shop in Sarafa Lashkar and that the decree has 
remained unsatisfied even after the sale of the 
mortgaged property. When a proclamation of 
the sale of the property situated in Sarafa 
Lashkar was issued, the applicant came for- 
ward and objected to the sale* claiming that he 
was a bona fide purchaser of the property in 
Sarafa Lashkar from the judgment-debtor; that 
the decree did not create a charge on the pro- 
perty and consequently it was not liable to be 
sold in execution of the decree. 

The Court executing the decree rejected the 
applicant’s contention that _ no charge was 
created by the decree against the property 
situated in Sarafa Lashkar. The applicant then 
came up in appeal to this Court. The appeal 
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was rejected bv this Court. We held that the 
decree created a mar on the property situ. ti- 
ed in ban* ia and di:e<ted tiie executing court 
to be icie >.ne oiner objections of the applicant, 
na.v.c!//, tiled tne choige was not entorceabie 
against him as he was a bona fide transferee 
for value without notice of die charge and the 
objection that as the sale proceeds of me 
mortgaged property were sulfieie.u to satisfy 
the decree, the contingency contemplated in the 
decree for entorcing tne charge had not arisen. 

( 2 ) V/e have heard Mr. Sniv Dayal in sup- 
port of this application and in our opinion, it 
must be rejected. The applicant seeks leave to 
appeal under Article 133 of the Constitution of 
India. Sub-ciause 1 of this Article states that 
an appeal shall lie to the Supreme Court from 
any judgment, decree or final order in a civil 
proceeding of a High Court in the territory of 
India, if the High Court gives the certificate 
,o f the nature indicated in that sub-ciause. The 
iorder which was passed by this Court on 
j 5-7-51 is on the face of it, not a final order. 

I While holding that the decree created a charge, 
(this Coiin directed the executing Court to 
[determine the other objections of the applicant 
las regards tne enforceability of the charge and 
thus decide the question whether the property 
situated in Sarafa Lashkar could or could not 
be sold in 'execution of the decree. Our order 
did not put an end to all the points in dispute 
! between the parties about the sale of the pro- 
perty. It was, therefore, not a final order. The 
question as to what is a “final order” for the 
purposes of section 100 C. P. C. and section 205 
of the Government of India Act, 10.35. has been 
considered in a number of cases. In — ‘Moham- 
mad Amin Brothers Ltd. v. Dominion of' India’, 
AIR 1050 F C 77. the Federal Court observed: 


“The expression ‘final order’ in section 205, 
Government of India Act. has been used in 
contradistinction to what is known as ‘inter- 
locutory order’ and the essential test to dis- 
tinguish the one from the other has been 
discussed and formulated in several cases 
decided by the Judicial Committee. All the 
relevant authorities bearing on the question 
have been reviewed by this Court in their 
recent pronouncement in — ‘S. Kuppuswami 
Rao v. The King’, 1947 F.C.R. 130: AIR 
1949 FC 1: 49 Cri L J G25 and the law on 
the point, so far as the Court is concerned, 
seems to be well settled. In full agreement 
with the decision of the Judicial Committee 
in — ‘Firm Ram Chandra Maniimal v. Firm 
Oovardhan Das Vishnias’, 47 Ind App 124 : 
AIR 1920 PC 8G and — ‘Abdul Rahman v. 
D. K. Cassini and Sons’. GO Ind App 7fi: AIR 
19.33 PC 53. fr the authorities of the English 
Courts upon which the pronouncements were 
based, it has been held bv this court that 
the test for determining the finality of an 
order is whether the judgment or order 
finally disposed of the rights of the parties. 
To quote the language of Sir George Lown- 
des in — ‘Abdul Rahman v. D. K. Cassim and 
Sons’, GO Ind App 7G : AIR 1933 PC 58 the 
finality must be a finality in relation to the 
suit. If after the order, the suit is still a live 
suit in which the rights of the parties have 
still to be determined, no appeal lies against 
it. The fact that the order decides an impor- 
tant and even a vital issue is, by itself, not 
material. If the decision on an issue puts an 
ond to the suit, the order will undoubtedly 
be a final one, but if the suit is still left' 


ab've and has got to be tried in the ordinary 

way, no finality could attach to the order.” 

These observations apply with equal force in 
the construction of the expression ‘final order' 
as used in Article 133. Very recently, the High 
Courts of Calcutta, Madras and Assam con- 
sidered the meaning of the words ‘final order’ 
for the purposes ol Article 133 and following 
the Federal Court decision reported in — ‘AIR 

1950 FC 77’ held that the finality of the order 
under Article 133 must be in relation to the 
sun, that is, it must put an end to the suit 
altogether. An order of remand cannot be 
described as a final order and, therefore no 
appeal lies from it to the Supreme Court under 
Article 133. Tne Calcutta case — ‘Chandra 
Singh v. Midnapovc Zamindari Co. Ltd.’, AIR 

1951 Cal 300. related to an order of remand in 
suit: but in — ‘Sindhuram v. Krishna’, AIR 
1951 Assam 73, the Court held that an order 
deciding that an application for delivery of 
possession in execution of a decree for posses- 
sion was not lime-barred and remanding the 
case to the Court below for disposal of the 
application according to law was not a ‘final 
order’ within the meaning of Article 133. The 
decision reported in — ‘Ramaswami Chettiar v. 
Official Receiver Ramanathapuram at Madhu- 
rai’, AIR 1951 Mad 1051 also lays down that if 
the High Court finds that the petition for execu- 
tion of the decree was in time and remands the 
case to the subordinate Judge to take steps in 
furtherance of execution, thpn such an order is 
not a ‘final order’ from which leave to appeal 
can be granted under Article 133. It is unneces- 
sary to dwell further on the question as the 
learned counsel for the applicant conceded 
before us that the order dated 9-7-51 of this 
Court was not a final order. 

(3) The principal ground on which he sought 
leave to appeal was that the order passed by 
the Division Bench must be regarded as a 
“decree”. In our opinion, there is no force in 
this contention. The expression “decree” as 
defined in section 2 (2) C. P. C. means the 
formal expression of an adjudication which so 
far as regards the Court expressing it, conclu- 
sively determines the rights of the parties with 
regard to all or any of the matters in contro- 
versy in the suit. It is clear from this definition 
that an order can be a ‘decree* onlv if it 
conclusively determines the rights of the parties 
and not when it merely determines an inci- 
dental question. An interlocutory order in the 
course of execution proceedings which decides, 
for instance a point of law arising incidentally 
is not a decree within the meaning of section 2 
(2) C. P. Code, The dispute between the par- 
lies in the present case was whether the 
property situated in Sarafa Lashkar could be sold 
in execution of the decree. The lower Court 
held that the* decree created a charge. All 
that this Court held was that the executing 
Court was right in holding that the decree 
created a charge. But after the order dated 
9-7-51 the questions whether the charge is 
enforceable and the property situated in Sarafa 
Lashkar can be sold are still to be determined. 
\Vc, no doubt, decided an important and vital 
issue. But the question which was determined 
did not conclusively decide the rights of the 
parlies with regard to the matter in contro- 
versy between them, namely, whether the pro- 
perty could be sold to realise the balance of the 
amount due on the decree. These rights can bo 
said to be conclusively determined only when 
after hearing all the objections of the applicant 
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the lower Court decides one way or the other 
about the decree-holder’s petition to realise the 
balance of the amount due on the decree by the 
sale of the property situated in Sarafa Lashkar. 
The rights have not been conclusively deter- 
mined so far. For these reasons, we have no 
hesitation in holding that the order dated 9-7-51 
of this court is not a decree and consequently 
the leave to appeal cannot be given. 

(4) The application is, therefore, rejected. 

(5) CHATURVEDI J. : I agree. 

A/D.H. Application rejected. 


A I R. 1953 M. B. 47 (Vol. 40, C. N. 23) 

(INDORE BENCH) 
CHATURVEDI J. 

Rajaram Parashram, Applicant v. Madhav 
Murar and others, Opponents. 

Civil Revn. No. 296 of 1951, D/- 1-4-1952. 

Stamp Act (1899) S. 2(15) — Partition suit 
“7 . Compromise decree — Decree drawn on 
plain paper — Reopening of case — (Civil P C 
(1908) O. 20 R. 18 and O. 23 R. 3). 

drawn up a partition 
decree without the proper stamp, it should 
be deemed that there is definitely a decree 
but not a decree that can be acted upon 
until proper stamp is supplied, but the de- 
cree can be validated by the addition of 
the proper stamp and therefore it cannot 
be said that there is no decree at all in 
the sense that that decree is merely a 
Piece of waste paper which cannot be 
validated by the -addition of the stamp un- 
less the presiding officer re-signs the de- 
cree after it is stamped. Therefore in a 
partition suit once a compromise decree is 
passed though it may be drawn up on plain 
paper, the litigation terminates and the 

, be re °P ene d. AIR 1938 Mad. 
3°7 Dissent from, AIR 1942 Lah. 260 (FB) 
and 7 Ind Cas 94 (Cal.) Rel. upon. 

. ^ (Paras 6 & 8) 

Anno: Stamp Act S. 2(15) N. 15 Pts 13 to 16 

Op S pon4nts° Shi ’ f ° r Applicant; S - D - San e hi > for 
REFEREN C E S : Courtwar/Chronological/ Paras 

AT D 56 ,A nd App 379; 7 Ran g 624: 

AIR 1929 P. C. 279 (PC) 6 

(’05) 32 Cal 483 

, ( ’ 19 > 37 Cal 399: (5 Ind Cas 532) 

7° 14 Cal WN 1101: 7 Ind Cas 94 
, (3 4> 38 Cal WN 1118: AIR 1935 Cal 125 
( 42) ILR (1942) Lah 307: AIR 1942 
Lah 260 (FB) 

C12> 335 Wad 26: (12 Ind Cas 775) 

( 38) AIR 1938 Mad 307: (183 Ind Cas 33) 

(’33) AIR 1933 Oudh 562: (9 Luck 270 SB) 

ORDER : This revision arises out of a part 
tion suit which was filed by Madhava opponer 
‘No. 1 against his brother Parasram and hi 
sons. Parasram is dead and his four sons ar 
opponents Nos. 2 to 5. His fifth ? on Rajarar: 
is the petitioner. Rajaram was a minor at th 
ume of institution of the suit. A preliminar 
decree was passed by the Civil Judge 2nd Clas 
JAasrawad. A Commissioner was appointed fo 
me actual division of the property" but subse 
Quently a compromise was arrived at betwee: 
ne parties and oh the basis of this compromis 
« nnal decree was drawn up by the Court oi 
Piaiii pa pers and signed on 31-1-1952. In th< 
■xecuting Court certain objections were take] 


2 , 


to this decree as it was not on stamp and the 
decree-hoiuer took the decree back and made 
an application to the trial Court for drawing 
up of the decree on the stamp papers whicn 
were furnished. 

The petitioner made an application to the 
Court that this procedure was wrong, that he 
had attained majority on the date of compro- 
mise but his consent was not taken in the mai- 
ler; and he also alleged that his elder brother 
Jagannath had at that date no right to repre- 
sent him before the Court and to seek leave 
lor compromise which had been granted by the 
Court on the understanding that the petitioner 
was a minor. The petitioner maintained that 
the final decree in a partition suit comes with- 
in the definition of an “instrument of parti- 
tion” in Section 2(15) of the Stamp Act and 
unless a properly stamped decree was drawn 
up, the suit for partition must still be con- 
sidered pending. The Court below overruled 
the objections and ordered that the decree bo 
drawn on stamp papers. Against this order 

the petitioner has come to this Court in revi- 
sion. 

(2) Learned counsel for the petitioner places 
reliance on — ‘Jotindra Mohan v. Beioy 
Chana , 32 Cal 483, where the Division Bench 

of the Calcutta High Court at page 491 ob- 
served : 

“A decree to be operative must, under the 
Indian Stamp Act, be engrossed on paper as 
required by that Act, and, until the Judge 
signs the decree so engrossed it cannot be 
said that the suit had terminated.” 

(3) Their Lordships then added: 

“Ordinarily the judgment contains the deci- 
sion as to the rights of the parties and directs 
v/hat the relief granted is. The decree, which 
follows, is merely the formal expression of 
an adjudication arrived at in the judgment. 
After the judgment is pronounced the parties 
are not required to do any act to enable the 
Court to frame and sign the decree and as 
provided in Section 205, C. P. Code, the de- 
cree has retrospective effect and bears the 
same date as the judgment. But where, as 
in a suit for partition, the parties are re- 
quired by law to do a certain act, and the 
Court cannot frame its decree until such act 
is performed, the adjudication contained in 
the judgment does not decide the suit.” 

(4) In ‘Satyanandam v. Paramkusum 

Nammayya,’ AIR 1938 Mad 307, the principle 
was further elaborated by laying down that a 
final decree for partition has no existence as 
a deciee until it is engrossed on proper non- 
judicial stamp paper. It was added that the 
decree and the proceedings taken thereunder 
cannot become validated with retrospective 
effect^ on the production of the proper non- 
judicial stamp. In — ‘Muzaffar Husain v. 
Sharafat Husain’, AIR 1933 Oudh 562 (S.B.), a 
Special Bench of the Oudh Chief Court fol- 
lowing — ‘Thiruvengadathan Aiya v. Mangay- 
ya\ 35 _ Mad 26 held that a decree passed on 
the basis of the compromise filed by the parties 
in a partition suit which has the effect of allot- 
ting specific portions of property to the parties 
is an “instrument of partition” within the 
meaning of Section 205) and must be stamped 
as required under Schedule 1. Article 45 of the 
Indian Stamp Act. 

(5) On the basis of these rulings Mr. Joshi 
strenuously argues that the omission to write 
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the decree on the stamped pjper could not be 
conch nod. and accordingly tne imal decree 
ougK to have been taken to be non-existing’ 
o.; bn- fie the application was made* by the 
1 . 11 . tiiio)*’- and. that, under thor>e circumstances, 
ji was incumbent on the trim Court to have 
instituted an inquiry into the allegations oli tile 
petitioners and to have determined the ques- 
tion whether the petitioner was minor or major 
on the dote when a compromise was arrived 
at by the parties in the case. 


id* a he principle 


j aid down in Jctindra 
IVlohnn v. Bejo.v Chandh 32 Cal 133, in my 
opinion, should be confined to the facts of that 
ease. In that case a preliminary decree was 
drawn up and the order was passed confirm- 
ing the report made by the Commissioner but 
a final decree was not drawn up. On the 
other hand, the Court had refused to draw up 
a final decree and all that their Lordships of 
the Calcutta High Court decided was that un- 
til a properly stamped decree was drawn up. 
the suit for partition must still be considered 
pending; and if a suit remains pending an order 
directing a party to be added can be made 
in such a case before it has actually termi- 
nated. 

It will be seen lhat on facts that case can 
be distinguished from the present case where 
a final decree had been drawn up though on 
plain papers. Their Lordships of the Calcutta 
High Court had not expressed any opinion on 
the point : where in a case a final decree is 
already drawn up on plain paper can it still 
be considered to be a pending litigation? This 
question had been raised in — ‘Gopi Mai v. 
Vidya Wanlik ILK (1942) Lnh 307: AIR 1942 
Lahore 200 (FB) and the Full Bench of the 
Punjab High Court after discussing the case- 
law on the point and on the basis of the prin- 
ciple enunciated by the Privy Council in — 
‘Ma Pwa Mav v. Chettiar Firm’. 56 Ind. App. 
379: 7 Rang 624: AIR 1929 P. C. 279 came to 

the conclusion that where a Court has drawn 
up a partition decree without the proper stamp 
there is no lack of inherent jurisdiction, though 
there might be an irregularity or illegality in 
the exercise of jurisdiction and therefore it 
cannot be said that there is no decree in exis- 
tence at all. 

The Full Bench therefore held that in such 
rase it should lx* deemed lhat there is de- 
finitely a decree but not a decree that can be 
acted upon until proper stamp is supplied, but 
| the decree can be validated by the addition of 
the proper stamp and therefore it cannot bo 
said that there is no decree at all in the sense 
that that decree is merely a pie^e of waste 
ipaper which cannot be validated by the addi- 
tion of the stamp unless the presiding officer 
re-signs the decree after it is stamped. With 
the greatest respect I concur in this view: as 
after all drawing un of a final decree on plain 
papers is only an error of procedure which can 
afterwards be rectified. 

(7) The attention of their Lordships of the 
Madras High Court in — ‘Satynnandam v. 
Paramkusum Nammayyab AIR 1938 Mad 307 
does not seem to have been directed to this 
aspect of Ihe question or to the three rulings 
of the Calcutta High Court. In — ‘Rafiuddin 
v. Latif Ahmed’, 14 Cal W N 1101 : 7 Ind. Cns. 
94 a final decree for partition had been drawn 
up on a Court-fee stamp instead of n non- 
iudirinl stamp and it was not until the decree 
had been appealed from and was sought to he 


executed that the mistake was discovered. The 
Division Bench held that on the plaintiff’s 
depositing a non-judicial stamp paper in the 
appellate Court and on the proper entries being 
made thereupon, the decree would be validated 
with retrospective effect from the date when it 
was drawn up. In giving their direction as 
to how the defect should be remedied the learn- 
ed Judges said: 


"V7c therefore direct the plaintiff petitioner to 
file a non-judicial stamp of the value of 
Rs. 100/- this will be defaced, and the cause 
title and names of the parties in the Court 
below will be written on it; it will then be 
attached to the decree as already drawn up. 
This, in our opinion, will be sufficient to vali- 
date the decree with retrospective effect from 
the dale when it was drawn up on the prin- 
ciple explained by this Court in — ‘CKhayun- 
nessa Bibi v. Basirar Rahman’. 37 Cal 399.” 
(8) The same principle was relied upon in — 
‘Jogesh Chandra v. Mohini Mohan’, 38 Cal W 
N 1118: AIR 1935 Cal 125. Either on principle 
or on the weight of authority I cannot see my 
way to follow — ‘Sat van and am v. Paramku- 
sum Nammayva’, AIR. 1938 Mad 307 and 
with the greatest respect I dissent from the pro- 
position enunciated in it. In my opinion once 
a compromise decree is passed though it may 
be drawn ud on plain paper, the litigation ter- 
minates and the case cannot be re-opened. In 
this view of the matter the decision of the 
Court below does not warrant any interference. 
The petitioner can resort to remedies provided 
by law for assailing the decree in case he is 
disposed to do so. The revision fails and is 
dismissed with costs. 


A/V.R.B. 


Revision dismissed. 


A. I. R. 1953 M. B. 48 (Vol. 40, C. N. 24) 

(GWALIOR BENCH) 

DIXIT J. 

Foshan Singh, Applicant v. Chiranjilal, Non- 
Applicant. 

Civil Revn. No. 218 of 1951, D/- 31-3-1952. 

Civil PC. (1908) O. 16, R. 1 — . It is not 
obligatory on party to accompany process- 
server. 

• 

There is no provision in the C. P. Code 
casting an obligation on the parties to 
accompany the process-server for having 
the summonses served on their witnesses. 

T ! is the duty of the process-server to serve 
■be summonses and if he fails to do so, 
parties cannot be punished for his negli- 
gence, by saddling them with adjourn- 
ment costs of the opposite parties and 
directing them to bring their witnesses 
with them on the next day of hearing. 

(Para 2) 

Anno: C.P.C. O. 16 R. 1 N. 2. 

Jagannath Prasad Gupta, for Applicant; 
Ram Krishna Dixit, for Non-Applicant. 

REFERENCE /Para 

(’51) Civil Revn. No. 148 of 1951 (Madh-B) 2 
ORDER : This is a revision petition from an 
order of the Civil Judge Second Class, Amb&h 
abating the applicant’s right to the issue of 
summonses to his witnesses on the ground that 
the applicant had failed to accompany the pro- 
cess-server for the service of the summonses on 
the witnesses and directing the applicant to 
produce his witnesses in the Court on the next 
day of hearing and to pav Rs 4/- as adjourn- 
ment costs to the non-applicant. 
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(2) The order of the trial Court is clearly il- 
legal and in utter disregard of Order 16, Rule 
1. i have nad occasion to point out in — ‘Panal- 
wan Singh v. ivlanacievT, Civil Revn. No. 148 
of 1951, tnat there is no provision in the C. P. 
Code casting an obligation on the parties to ac- 
company tne process-server for having the 
summonses served on tneir witnesses. It is the 
duty of tne process-server to serve the sum- 
monses and if he fails to do so, parties cannot 
be punished for his negligence. In the present 
case the summonses had been issued to the ap- 
plicant’s witnesses and the process-server re- 
turned them unserved with the remark that the 
applicant did not accompany him for effecting 
the service. In these circumstances, the trial 
Court was not justified in giving any adjourn- 
ment costs to the non-applicant and directing 
the applicant to bring his witnesses with him 
on the next date of hearing. 

(3) For the above reasons I accept this revi- 
sion petition and set aside the order of the 
lower Court with the direction that the appli- 
cant’s witnesses be summoned and the case be 
disposed of in accordance with law. 

(4) I must observe that the revision petition 
No. 148 of 1951 was also from an order of the 
Civil Judge Second Class, Arnbah and it appears 
to me that the learned Civil Judge has disre- 
garded altogether the decision of this Court in 
that revision petition and passed the illegal 

which is now under revision. The learn- 
ed Civil Judge is warned that in future such 
flagrant disregard of the decision of this Court 
will not be lightly overlooked by this Court 

(5) In the circumstances of the case, there 

will be no order a s to costs of this petition. 
B/R.G.D. Revision allowed. 

A. I. R. 1953 ML B. 49 (Vol. 40, C. N. 25) 

(INDORE BENCH) 

A DIXIT J. 

v State^ 8 Narsinghdas and others, Applicants 

Iasi™ 1 " 31 ReVn ' No - 127 of 1951 > D/- 18-2- 

Natnrp^nf 1 P ° ( ’ 898) Ss - 3 « and 439 _ 
™ of ^animation contemplated by section 
— Non-compliance of — Effect. 

trJf« de * r S ' * 342 Criminal P.C., a Magis- 
trate is not competent to question the 

accused regarding any fact which does 

Prosecution evidence 
against him, and if he does, both the ques- 

tmn and the answer to it must be dis- 
regarded. (Para 3) 

The accused were prosecuted for ab- 

01 i e <. u J ™ the ni 2 ht of 2-1-1951 
with intent that she may be compelled to 

i£ a *7 y ? ne G ' °harge framed against 

them also mentioned 2-M951 as the date 

of the # occurrence. The Magistrate while 
examining the accused under S. 342, Cri- 
minal.P.C. put to each of the accused the 
owing question: ‘Whether he along with 
« i in?? lp / nions , forcibly removed J on 
tn f i l rom A th ® house of K with intent 

many k G^ er t0 L f ° r compellin S her to 

answpr^ °L th ® accused Save very general 
dpS demrmg any knowledge and also 

?n« y i! ng tha/t they removed J or were tak- 

^ L * There was nothing in these 

J552? s “ ggest that they were wen 

S fa . ct that the Magistrate was 

cirri ^nc? Uestl0mn f them as regards the 

circumstances of the incident of 2nd 

1953 M. B./7 & 8 
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January 1951 appearing in evidence 
against them and that their denial was 
anout these circumstances : 

Held that the question put to each of 
tne accused did not relate to the alleged 
onence of 2-1-1951 and therefore it must 
be Presumed that the accused were not 
examined at all as regards the circum- 
stances connected with the offence of 
2-1-190.1. Tile accused were, therefore 
piejuuiced in their defence by the failure 
ot tne Magistrate to give them an oppor- 
tunity to explain the circumstances ap- 
pearing against them in the evidence with 

1 95 l r tfr ^ii ha i th r o rial was vitiat ed : AIR 
l9ol SC 441 Applied. (Para 3) 

Held further tnat as the investigation of 
the case was perfunctory and as the pro- 
secution evidence was lacking in details 

no useful purpose would be served bv 
ordering a retrial. (Para 4, 

Anno; Cr. P.C. S. 342 N. 14, 35; S. 439 N 25a 

D. C. Bharucha, for Applicants; Govt Advo- 
cate, tor the State. avo 

REFERENCE p 

( 'oRitER- Iy5 Tn SC 1 441: (52 , Cri LJ 1491 ScH 

ivt Vu 1 ° ' T. ne five applicants before mp 

^/n h T daS o Hari 5 ingh Nirbhayesing, Nathudas 
s /o Tuisidas and Gopaldas have been convicted 
by tne Additional District Magistrate of Mand- 
saur tor an offence under Section 366 I. P r 
and sentenced to four years’ rigorous imprison-! 
merit each. Their appeal against their convic- 
tions and sentences was dismissed by the Ses- 
sions Judge, Mandsaur. The accused persons 

have now preferred the petition to revise the 
decision^ of the Courts below 

. (2 > Before me the conviction of the applicants 
is challenged on the ground that the examina- 
n . on tfe accused persons under Section 342 
of the Code of Criminal Procedure was con- 
trary to law. It was said that the applicants 
were prosecuted for having abducted one Mus- 
samat Jambai aged 30 years on the night in- 
tervening between the 2nd of January and 3rd 
of January 1951 with intent that she may be 
compelled to marry one Gopaldas, and that the 
charge framed against the applicants also men 
turned that the alleged incident took place on 
the night of 2nd January 1951; but that the 
Magistrate put to each of the accused the aues 
tion viz., whether he along with his companions 
forcibly removed Jambai on 6th January 19?? 

J™? th e house of Jagannath. It was argued 
that as the accused persons were never askeR 
to explain the circumstances appearing inT 
prosecution evidence relating to the alleged in 
cident on 2nd January 1951, they could not be' 
convicted under S. 366, I. P. C. in respect of the 
incident of 2nd January 1951. The learned Gov 
ernment Advocate concedes, and it is also clear 
from the record that in the questions 1 T 
the Magistrate to the accused persons, the date 
of the occurrence has been mentioned as ath 
January 1951. But it is contended by the learn 
ed Government Advocate that this is an error 
which has not caused any failure of justice and 
that m view of the provisions of Sections 29* 
and 547, Criminal Procedure Codp 2 . 

tions of the applicant cannot be set aside* 
on the ground of this error. SIde solel y 

(3) In my opinion, there is considerable iusti 
fication in the criticism made bv the learn!; 
counsel for the applicants that the accused ^ 
sons had no opportunity of explaining +h r " 
cumstances relating to the alleged nff he Clr ' 
2nd January 1951 with which ti 
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The provisions of Section 342, Criminal P. C. 
are mandatory and under these provisions the 
Court must question the accused after the 
examination-in-chiei, cross examination and re- 
examination of the witnesses lor the prosecution, 
with a view to enable him to explain the cir- 
cumstances appearing in the evidence against 
him. Under sub-section (3) of Section 342 the 
answers given by the accused may be taken 
into consideration by the Court. The nature 
and importance of the examination of the ac- 
cused under Section 342 of the Criminal P. C. 
has very recently been stressed by the Supreme 
Court in — ‘Tarasingk v. State AIR 1951 S. 
C. 441. It has been observed in that case that 
Section 342, Cr. P. Code requires that the ac- 
cused should be examined for the purpose of 
enabling him “to explain any circumstances 
appearing in the evidence against him” and 
that if the accused is not questioned at all and 
is not given an opportunity of explaining the 
circumstances which are intended to be used 
against him, then the judgment convicting him 
is defective. It has also been pointed out in 
that decision that every error or omission in 
the examination of the accused under section 
342 would not necessarily vitiate the trial, un- 
less by that error prejudice has been occasioned 
or is likely to have been occasioned to the ac- 
cused. 

It is thus clear that the Magistrate is not com- 
petent to question the accused regarding any 
fact which does not appear in the prosecution 
evidence against him, and if he does, both the 
question & the answer to it must be disregarded. 
In the present case the question that was put to 
each of the accused applicant was whether on 
6th of January 1951, he along with other ac- 
cused persons forcibly removed Janibai from 
the house of Jagannath with the intention of 
taking her to Lasudiya and compelling her to 
marry Gopaldas. This question on the face of 
it does not relate to the alleged offence of 2nd 
January 1951 about which the prosecution ten- 
dered evidence. The main question for deter- 
mination in this case is whether if the reference 
to the date in the questions put by the Magis- 
trate was an error, the applicants understood 
it to be so, and gave in fact explanations relating 
to the circumstances about the offence on 2nd 
January 1951 with which they were charged. 
This must be determined by the replies which 
the accused persons gave to the questions put 
to them in the examination under Section 342, 
.Crminal Procedure Code. Each of the accused- 
applicants gave very general answers denying 
any knowledge and also denying that they re- 
moved Janibai or were taking her to Lasudiya. 
There is nothing in these answers to suggest that 
they were well aware of the fact that the Magis- 
trate was really questioning them as regards 
the circumstances of the incident of 2nd January 
1951 appearing in evidence against them and 
that their denial was about these circumstances. 
That being so, I think it must be presumed that 
the applicants were not examined at all as re- 
gards the circumstances connected with the 
alleged offence on 2nd January 1951, and that 
they have been prejudiced by failure of the 
Magistrate to give them an opportunity to ex- 
plain the circumstances appearing in the pro- 
secution evidence against them. The learned 
Sessions Judge has observed that by this error 
no prejudice has been caused to the applicants 
in their defence. In making this observation, 

I think the learned Judge has failed to con- 


ceive the possibility that the accused might have; 
set up a plea of alibi in regard to the alleged' 
occurrence on 2nd January 1951. 

(4) The next question for consideration is 
whether a retrial of the accused persons should 
be directed. Counsel for the applicant main- 
tains that in view of the fact that the appli- 
cants have already served 9 months’ rigorous 
imprisonment and also of the fact that there 
are many serious defects in the prosecution 
case, it would not be in the interests of justice 
to direct a retrial of the applicants. I am in- 
clined to agree with this submission. It appears 
to me on a careful consideration of the material 
on the record that the investigation in this case, 
has been so perfunctory and the evidence of 
Janibai and other prosecution witnesses is so 
lacking in details as to the specific acts of each 
of the accused persons and the intention with 
which she was alleged to have been abducted 
by them, that I do not think any useful purpose 
will be served by ordering a retrial. 

(5) For the above reasons I accept the revi- 
sion-petition and quash the convictions and sen- 
tences imposed upon the applicants. They shall 
be set at liberty forthwith. 

B/K.S. Accused acquitted. 
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(GWALIOR BENCH) 

SHINDE AND DIXIT JJ. 

M/s. Ramprasad Ramnarayan, Applicants v. 
M/s. Harischandra Dwarkadas, Opponents. 

Civil Revn. No. 156 of 1950, D/- 7-1-1952. 

(a) Civil P. C. (1908), S. 115 — ‘Case* — 
Interlocutory order. 

The word ‘case* used in Section 115 is not 
identical with the word ‘suit’ but is used in 
a wider sense so as to cover even inter- 
locutory orders, and the High Court has 
jurisdiction to entertain revisions against 
interlocutory orders. Case law discussed. 

(Paras 1, 3) 

Anno: C. P. C., S. 115 N. 4, 5. 

(b) Civil P. C. (1908), S. 115 — Question 
relating to onus of proof. 

Per Shinde J.: If the procedure laid 
down in Order 14 is not followed by the 
lower court, it may be said that the court 
acted illegally or with material irregularity 
in the exercise of its jurisdiction. A revi- 
sion can be entertained touching the ques- 
tion relating to the onus of proof when it 
depends upon the correct framing of an 
issue. Case law discussed. (Para 6) 

Per Dixit J.: As to the question in what 
cases the High Court should interfere in 
revision with an order of the trial court 
wrongly placing the onus of proof, it is 
clearly difficult to formulate any rigid rule. 
The order of the subordinate Court placing 
the onus of proof can be interfered in revi- 
sion if the court in placing the burden of 
proof has acted illegally, or with material 
irregularity. (Paras 8, 9) 

Anno: C. P. C., S. 115 N. 12. 

(c) Civil P. C. (1908), S. 115 — Exercise of 
jurisdiction illegally or with material irregu- 
larity. 

Where the law has prescribed the manner 
in which a court shall exercise its juris- 
diction and the court acts in disregard of 
those provisions, it acts illegally or irregu- 
larly in the exercise of jurisdiction. But 
where the court exercises its jurisdiction in 
the manner prescribed but arrives at a 
conclusion or decision which is erroneous in 
law or fact it does not act illegally or with 
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material irregularity. Case law rel. on. 

Anno: C.P.C., S. 115 N. 12, 13. (Para 4) 

Bhagwandas Gupta, for Applicants; Shiv- 
dayal, for Opponents. 

REFERENCES: Courtwar/Chronological/ Paras 

<,35) 57 All 678: (AIR 1935 PC 185) 1 

( 49) AIR 1949 PC 156: (ILR (1950) 

Mad 1 PC) 4 o 

$0) ILR (1940) All 564: (AIR 1940 All 448) ’ 1 
( 4 ®> AIR 1948 All 288: (ILR (1948) All 337 1 

( 49 > NS 1949 AU 744; (1949 A11 LJ 216) 4 

( 50) AIR 1950 All 144: (1949 All LJ 439) 4 

( 27) AIR 1927 Bom 664: (101 Ind Cas 3851 2 

( 32) AIR 1932 Bom 81: (135 Ind Cas 815) l 

C 37) AIR 1937 Bom 167: (ILR (1937) 

Bom 623) 9 

(’41) AIR 1941 Bom 361: (ILR (1941) 

Bom 658) 9 

™> ffif £»! gy ? 

1 ^ Lah 65: < ILK <“«> , 

(’39) AIR 1939 Mad 644: (1939-1 Mad T T 5 q 

s:g S!l »• K-i S*d u IS I 

Nag 16 FB) S R (1948) 

( ' 4 l 9 Cut II 105 9 ) 49 ° riSSa ?7: (ILR (1949) • ^ 4 

(; 4 2) AIR 1942 Oudh 431: (201 Ind Cas 2771 ? 

:$ 155 » r !• i 

( 49) AIR 1949 Pat 410: (28 Pat 552 FB) 4> 4 

iw S hi u ~ a reference under sec- 
tion 29 of the High Court of Judicature Act 

The learned Judge who made this reference 

has not specifically mentioned the points in 

J s . ord ? r of reference. But a perusal of the 
Older Shows that the following points have 
been referred to us: (1) Whether this court has 
jurisdiction to entertain revisions against inter- 
locutory orders? (2) If the High Court has 
jurisdiction can a revision be entertained touch- 
mg the question of onus of proof? Although 

nf lt nn^f- Cent y -+l here had been a shar P difference 

tL f T ™ lth ^ eg ? rd to the interpretation of 
the words case decided’, the preponderance of 
opinion is now in favour of the liberaf hfte?- 

Hon 115 of t t h hp W r rdS 1 ' C i Se decided ’ us ed in sec- 
cion 115 of the Civil Procedure Code onp 

|[nd P an f r| Hlgh fF 0Urts like Alla habad. Lucknow 
Sind and until recently Lahore favoured a 

« ted interpretation of the word 

case. While the High Courts nf Puinutto 

alon^f’ Nag ^, ur ’ 0rissa and Patna have all 
the 8 m 2 re liberal interpretation of 

ait^uu Ca l e . used ln section 115, C. P. C 
Allahab a d High Court has, except ’ in very 

*V aSeS ’ i 1 - 6 d tbe view that word ‘Case’ 

ln Thlf\° ? 11 • is u identical wi th the word 
Saltln group (sic) 


Full Bench in — ‘Lai Chand Mangal Sain v 
Behanlai Mehar Chand’, 5 Lah 288. Bhide J 

follows^ 0 tS the principal judgment observed as 

“If, however, the contention of the learned 

f °f the res .P°ndents is correct, the 
High Court cannot interfere during the ten- 
dency or a suit even if the errors are gross 
or palpable, and it is perfectly clear that the 

^^L deC1S r VVlI l have to be set aside even- 
tually m the interests of justice owing to 

those errors. It will obviously mean 

enormous waste of time and money, if er- 

rors of this type could not be rectified by the 

High Court at once and thus the wide powers 

conferred upon the High Courts by S 115 

will be rendered nugatory to a large extent ” 

Expounding the meaning 0 f the word ‘Case’ 

Bniae J, stated as follows : 

thl 6 , Ti 01 ? 1 question, therefore, is whether 
the word case when used with reference to 

«iit P1 L!? 1USt +J? e ta , ken to mean the ‘whole 
98$ Th nothin S el ! e a s held in — ‘5 Lah. 
288 . The question is primarily that of the 

meaning to be assigned to the word ‘case’. 
Ihe word b of a very wide import. Its 
general meaning in legal phraseology accord- 

( be Oxford Dictionary is any ‘state’ 
of facts juridically considered”, as already 
pointed out. This meaning is wide enough 

1° C0 ,Y,t r de . c ? si ° ns ° n an y set of facts which 
are the subject of controversy between the 

a " d would thus include ‘interlocutory 
Sf • The learned counsel for the respon- 
dents referred to section 33, Civil P C in 
support of his contention that the word ‘case’ 
when used with reference to a suit must be 
taken to mean the ‘whole suit’ and nothing 
else. But a reference to other sections of the 
Code will show that this contention is not 
sound. For instance, ‘judgment’ is defined in 
the Code as a statement given by the Judge 
of the grounds of a decree or order. ‘Order’ 
is defined as the formal expression of any 
decision of a civil court other than a ‘decree’ 
According to Order 20, rule 4 a judgment of 
any court other than a court of small causes 
shall contain a ‘concise statement of the case, 
the pomts for determination, the decision 
thereon and the reasons for decision’ When 
the judgment related to an ‘order’ (e.g'one of 
the orders which are appealable under Order 
43 and which do not come within the defini- 
tion of a decree’) this will presumably mean 
the statement of ‘case’ so far as it relates to 
the order in question. In other words, in 
this context, the word ‘case’ must be taken 

to mean t he particular branch of the case to 
which the order relates.” 


sh ^-i he word <case ’ is m °re compre- 
hensive than the word ‘suit’ no instance can be 

not ip f J* US i e J n the - Code where would 

not at least include a suit and that where the 

High tl?e r t vi ? io l ? al Jurisdiction of the 

Court is invoked happens to be also a 

bpfo the suit which requires to be decided 
before the record is called for. The same view 

somo b nf tv, e v by ° udh High Court and in 
ome of the earlier cases of Bombay High Court 

untn r f ® gh - Court also took the same Hew 

‘Bib n „ f‘- 10n N t he Ful1 Benc h case of - 

dissented 1 f 43 65 - (FB >' The 

dissented from the view taken by an earlier 


• J biS , » of the word ‘case’ clearly 

nnt lf he , word ‘ case ’ used in section 
115 is not identical with the word ‘suit’ but is 

used in a wider sense so as to cover even inter- 
locutory orders In ‘Narayan Sonaji v. 
Sheshrao Vithoba; AIR 1948 Nag 258 the Full 
Bench of the High Court assigned the same 
wMe meaning to the word ‘case decided’. 
Pandhye J. in the course of his judgment in 
cas . e made the following observations : 
The divergence of view can now be said to 
have been resolved in favour of the liberal 
interpretation of the word according to which 
the word case’ includes interlocutory orders.” 
fu ‘Jagdish Saran v. Bhagwat Saran’ TT n 
(1940) All. 564 : their Lordships of the Allah a- 
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bad High Court held that an order refusing an 
amendment of plaint in the matter of correct 
description and array of addition of parties 
amounts to a case decided within the meaning 
of section 115 of the Civil Procedure Code and 
revision lies therefrom. In — ‘Atmaram v. 
Beni Prasad’, 57 All. 678 (PC), Allahabad High 
Court held that where an application to join 
party to a suit was disposed of without proper 
consideration and on a misapprehension of its 
nature, a revision lies against that order under 
section 115, C. P. C. These two decisions of 
the Allahabad High Court show that there is a 
distinct tendency to depart from the old view. 
However, in — ‘Prakash Chand v. Mahendra 
Kumar’, AIR 1948 All. 288, Malik C. J. ob- 
served : 

“The order passed by the court below is an 
interlocutory order and in our view no revi- 
sion lies against that order.” 

Oudh High Court has also been following the 
old view taken by the Allahabad High Court. 
In — ‘Ramchandra v. Birendra Bikram Singh’, 
AIR 1942 Oudh 431, Thomas C. J. and Gulam 
Hassan J. held that where the trial court has 
framed an issue casting burden of proof upon 
the plaintiff and refused to accept the plaintilf’s 
application to recast the issue so as to remove 
burden of proof imposed upon him, no revi- 
sion against the order of the trial court is en- 
tertainable at f he instance of the plaintiff on 
the ground that no case can be said to have 
been decided by the trial court. 

(2) The High Court of Bombay also accepted 
the narrow interpretation of the word ‘case’ in 
some of its earlier cases on the ground that 
‘case’ does not include a branch of a case. Vide 

— ‘Senaji Kapurchand v. Pannaji Devichand’, 
AIR 1932 Bom 81 & — ‘Isa Adam v. Bai Mariam’, 
AIR 1927 Bom. 664. But in a recent case it 
has favoured liberal interpretation of the word 
‘case’ Vide — ‘Municipal Borough of Ahmeda- 
bad v. Aryodava Ginning and Manufacturing 
Co. Ltd.’, AIR 1941 Bom. 361 and — ‘Jamnadas 
Vrijlal v. Chandulal Jamnadas’, AIR 1937 Bom. 
167. As already stated the High Courts of Cal- 
cutta, Madras, Orissa and Patna have all along 
held the view that the High Court has .jurisdic- 
tion to entertain revisions against interlocutory 
orders. Vide — ‘Surpat Singh v. Ratan Chand’, 
AIR 1940 Cal 92; — ‘Lakshmidevamma v. Na- 
gayya’, AIR 1949 Mad 369; — ‘Chandra Kishore 
v. Babulal Agarwala’, AIR 1949 Orissa 77 and 

— ‘Shiba Prasad v. Nilabji Bali’, AIR 1947 Pat 
45. 

(3) From the discussion of the case law above 
I am clearly of the opinion that the word ‘case’ 
used in section 115, C. P. C. is wide enough to 
include even interlocutory orders. The expres- 
sion ‘judgment’ is defined in section 2(9) of the 
C. P. C. It states that judgment means the 
statement given by Judge of the grounds of the 
decree or order. Order 20, rule 4, sub-rule (2) 
lays down that judgments of courts other than 
Small Causes shall contain a concise statement 
of the case, the points for determination, the 
decision thereon and the reasons for such deci- 
sions. It follows, therefore, that even a judg- 
ment of an order must contain a concise state- 
ment of the case. In this view of the matter 
it is clear that the word ‘case’ is not necessarily 
identical with the word ‘suit’. There is nothing 
in the language of section 115 itself to suggest 
that the word ‘case’ is used in a narrow sense. 
Besides except Allahabad High Court, all the 


High Courts m India favour liberal interpreta- 
tion of the word case’. In these circumstances 
I see no reason to take a different view from 
that taken by the majority of the High Courts 
m In 3 dia ; l therefore, hold that this court hasi 
jurisdiction to entertain revisions against inter-' 
locutory orders. 

(4) Turning now to the question as to whether 
revision, touching the question of the onus of 
prooi, can be entertained or not, we have to 
examine whether the language of section 115 
allows scope for such interference or not In 
this case there is not so much a question of 
exercising jurisdiction not vested or failure to 
exercise jurisdiction vested. The question main- 
ly is whether the lower court has acted in the 
exercise of its jurisdiction illegally or with 
material irregularity. It has been held that 
where the law has prescribed the manner in 
which a court shall exercise its jurisdiction 
and the court acts in disregard of those pro- 
visions, it acts illegally or irregularly in the 
exercise of jurisdiction. But where the court 
exercises its jurisdiction in the manner pre- 
scribed but arrives at a conclusion or decision 
which is erroneous in law or fact it does not 
act illegally or with material irregularity. Vide 
~ ‘Lakshmi Shanker v. Rama Kant’, AIR 1950 
All 144; — ‘Abdul Majid v. Dalip Singh’, AIR 
1949 All 744; — ‘Dominion of India v. Hazari 
Lai’, AIR 1949 Pat 410 (FB). In — ‘Venkata- 
giri Ayyangar v. Hindu Religious Endowments 
Board, Madras’, AIR 1949 P. C. 156, their Lord- 
ships of the Privy Council observed as follows: 
“Section 115 applies only to cases in which no 
appeal lies, and where the legislature has 
provided no right of appeal, the manifest in- 
tention is that the order of the trial court, 
right or wrong shall be final. The section 
empowers the High Court to satisfy itself upon 
three matters, (a) that the order of the sub- 
ordinate court is within its jurisdiction, (b) 
that the case is one in which the court ought 
to exercise jurisdiction; and (c) that in exer- 
cising jurisdiction the court has not acted 
illegally, that is, in breach of some provision 
of law, or with material irregularity that is, 
by committing some error of procedure in 
the course of the trial which is material in 
that it may have affected the ultimate deci- 
sion. If the High Court is satisfied upon 
those matters, it has no powers to interfere 
because it differs, however, profoundly, from 
the conclusions of the subordinate courts 
upon questions of fact or law.” 

It is clear from this authority that under 
clause (c) of section 115 the High Court can 
interfere only when it is satisfied that the lower 
court in exercising the jurisdiction has acted 
illegally that is, in breach of some provision of 
law or with material irregularity, that is, by 
committing some error of procedure. Unless 
these conditions are satisfied the High Court 
cannot interfere in revision under clause (c) 
of section 115. Although there is a question 
of burden of proof involved in this 
case, in fact it is a question relating 
to the framing of an issue. Plaintiff’s 
grievance is that issue No. 2 should be so framed 
as to pla^e the burden of proof on the defen- 
dant. Hence the real grievance of the plaintiff 
is that issue No. 2 be reframed. Order 14, 
rule 1 (1) lays down that issues arise when a 
material proposition of fact or law is affirmed 
by one party and denied by the other. Order 
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14, rule 1(3) states that each material proposi- 
tion affirmed by one party and denied by the 
other shall form the subject of a distinct issue. 
If, therefore, the procedure laid down in Order 
14 is not followed by the lower court, it may 
be said that the court acted illegally or with 
material irregularity in the exercise of its juris- 
diction. 


In the Full Bench case the Nagpur High Court 
expressed its opinion on this question as fol- 
lows : 

“The subject of settlement of issues is dealt 
with in Order 14, C. P. C. and rule 1 (3) of 
the Order provided that each material pro- 
position affirmed by one party and denied by 
the other shall form the subject of a distinct 
issue. The material propositions as defined 
by rule 1 (2) of Order 14 are tnose proposi- 
tions of law or fact which a plaintiff must 
allege in order to show a right 
to sue or a defendant must allege in 
order to constitute his defence. If a 
court refused to frame an issue on a ma- 
terial proposition affirmed by one party and 
denied by the other, it would be guilty of not 
exercising jurisdiction vested in it by law 
requiring it at the first hearing of the suit to 
record issues on which the right decision of 
the case depends. If on the other hand it 
framed issues which do not arise out of the 
material propositions of law or fact affirmed 
by one party and denied by the other, it 
would be acting either in excess of its juris- 
diction or with material irregularity, and in 
either case the order of the subordinate court 
may be open to revision. In fact, by re- 
fusing to frame an issue which actually does 
arise in the case, the court shuts out a trial 
of a part of his case. In such a case it would 
be necessary for the High Court to interfere 
in revision and to set the matter right so as to 

avoid waste of time and costs.” Vide 

‘Narayan Sonaji v. Sheshrao Vithoba’, AIR 
1948 Nag. 258 Para 93. 

Bab ) 1 v ' Rag'hubar Babu’, AIR 1947 
Pat. 469 their Lordships of the Patna High 
Lourt held that the correct placing of the onus 
of proof is the vital point of procedure and in- 
correct placing of onus may, therefore, amount 

V? eg A U T^ rity * In — <shiba Prasad 
£ bU Eall . \ AIR 194 ? Pat. 45, Ray, J. held 
that the provision*; of Order 14, rule 5 make 
it obligatory upon the Judge to frame such 
issues as are necessary for the purpose of de- 
termining the controversy between the parties 
• 3 ** ae refuses to frame such issues as are 

really necessary for determining the controversy 
he fails to exercise jurisdiction which is vested 
in him and hence in such a case revision lies 
against the order refusing to frame issues. Vide 
AIR 1947 Pat. 45*. 

. P° r these reasons I am also of the opi- 
nion that revision can be entertained touching 
✓*? Uestion relatin S to the onus of proof. 

(6) My answer to the questions referred 
therefore, is (1) that the High Court has juris- 
diction to entertain revisions against interlocu- 
tory orders and that (2) In this case a revision 
can be entertained touching the question re- 
lating to the onus of proof as it depends upon 
the correct framing of an issue. 

(7) DIXIT J. : This is a reference under sec- 
tion 29 (b) of the Madhya Bharat High Court 
Act. It arises out of a petition to revise an 

order of the trial court placing the onus of proof 


°t one of the issues framed in the suit on the 
plaintiff-applicant. When the petition came uo 
for hearing before a single Judge of this Court, 
a preliminary objection was raised on behalf of 
the defendant non-applicant that the revision 
petition wa*. incompetent as the order of the 
trial court regarding the burden of proof was 
not a ‘case decided’ within the meaning of sec- 
tion 115 of the C. P. Code and was not. there- 
fore, revisable by this Court. In the order of 
reference, the learned Single Judge, alter re- 
ferring to the decision of various High Courts 
regarding the meaning of the expression ‘Case 
decided’ and also to the decisions in which the 
question whether the High Court can revise an 
order of the trial court framing an issue or re- 
fusing to frame an issue has been considered, 
has expressed the view : 

“That a revision petition is competent if a pro- 
per case is made out under section 115, C. P. 
C., as by refusing to frame an issue which does 
arise in the case, the court shuts out a trial 
of a part of the case.” 

(8) The precise question on which this Bench 
is required to express its opinion has not been 
formulated in the order of reference, and I 
must confess that I am unable to gather it from 
the order of reference. I, however, take it that 
in the context of the facts of the revision peti- 
tion, the question which we have to answer is 
whether an order of the trial court wrongly 
placing the burden of proof is subject to revi- 
sion by this Court under section 115, C. P. Code. 
It is clear from the wording of section 115, C. 
P. C. that if the order of the trial court regard- 
ing the burden of proof of an issue is a case 
decided within the meaning of that section, then 
the High Court can clearly interfere in revision, 
if the trial court has in placing the burden of 
proof acted illegally, that is, in breach of some 
provisions of law, or with material irregularity. 
On the question whether an interlocutory order 
is covered by the expression ‘case decided’ 
there is no doubt a conflict of opinion in the 
various High Courts. But the majority view, 
which appears to me, to be the correct view, 
is that the word “case” as used in section 115 
of the Code is wide enough to include an inter- 
locutory order, and the words ‘record of any 
case’ include so much of the proceedings as 
relate to an interlocutory order. 

This is the view taken by the Calcutta, Patna, 
Madras and the former Lahore High Court. In 
— ‘Bibi Gurudevi v. Mohammad Bakhsh’, AIR 
1943 Lah. 65 (FB), the entire case law on the 
meaning and scope of the expression “case de- 
cided” has been reviewed and it has been held 
that the word ‘case’ is wide enough to include 
an interlocutory order passed in a suit. I do 
not think I can usefully add anything to the 
view expressed in — ‘AIR 1943 Lah 65 (FB)’, 
with which I am in respectful agreement. As 
to the question in what cases the High Court 
should interfere in revision with an order of 
the trial court wrongly placing the onus of 
proof, it is clearly difficult to formulate , any 
rigid rule. An order of the trial court regard- 
ing the burden of proof is an order of the sub- 
ordinate court in the exercise of its jurisdiction 
and as pointed out very recently by the Privy 
Council in — ‘Venkatagiri Ayyangar v. Hindu 
Religious Endowments Bo.ard, Madras’, AIR 
1949 P. C. 156 an order of the subordinate 
court made within its jurisdiction can be inter- 
fered in revision only if the Court has acted 
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illegally, that is, in breach of some provisions 
ot law. or with material irregularity, that is, 
Ij.v committing some error of procedure in the 
( ourse of the trial which is material in that 
that e .feels the ultimate decision. The ques- 
tion, therefore, whether in placing the burden 
of proof about an issue, the court has acted il- 
legally, or with material irregularity, obviously 

depends on the facts and circumstances of the 
case. 

if. for example, when a statute specifically 
puts the burden of proof upon a certain party 
and the Court puts the burden of proof the 
other way, the court clearly acts illegally. So 
also if on the facts and circumstances of the 
case, the correct placing of the onus of proof 
is a \ ital point of procedure, then, incorrect 
placing of onus may amount to material ir- 
i egulaiity. The view that the High Court can, 
m such circumstances, interfere in revision with 
an order of the subordinate Court regarding the 
placing of the onus of proof, is supported bv 
the decisions in ‘Varisai Muhammad Rowther 
v. Marungapuri Estate’, AIR 1939 Mad 644 and 
‘Bir Babu v. Raghubar Babu\ AIR 1947 Pat. 
469. In my opinion, decisions bearing on the 
question whether the High Court can interfere 
with an order of the subordinate Court framing 
an issue or refusing to frame an issue are not 
relevant to the question before us. 

(9) I would, therefore, answer the reference 
hy saying that the order of the subordinate 
i Court placing the onus of proof can be inter- 
fered in revision if the court in placing the 
i burden of proof has acted illegally, or "with 
■ material irregularity. 

A/D.H. Order accordingly. 
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(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ. 

n r iu Xma n,^ n ^ 5 Applicant v. Raj Pramukh of 
Madhya Bharat and others, Non-Applicants. 

Civil Misc. Case No. 26 of 1952, D/- 3-10-1952. 

(a) Constitution of India (1950), Art. 226 — 

Mandamus Contractual rights — Enforce- 
ment of. 

Mandamus or an order in the nature of 
mandamus will not be issued for the en- 
forcement of a private right. Therefore it 
cannot be issued for enforcing a right aris- 

A n T g D °VLo f £ contract: AIR 1947 Cal 307 and 
AIR 1952 Cal 315 Rel. on. (Para 3) 

Anno: Civ P C., App. Ill, Art. 226 N. 11. 

(b) Constitution of India (1950), Art. 226 — 
Mandamus -- Writ against executive orders — 
Injury not shown — Writ will not be issued. 

No doubt, under Article 226 of the Con- 
stitution of India, the High Court has 
jurisdiction to issue an order against even 
an executive officer who has issued an 
administrative order in order to safeguard 
the fundamental rights of a citizen and to 
prevent injuries being caused to the rights 
of a citizen by the order. (Para 4 ) 

An order passed by the Jagir Commis- 
sioner in exercise of his powers of super- 
vision and control over Jagirdars, and con- 
firmed by the Government in appeal, 
directing a jagirdar to collect rent from his 
tenants at the rate fixed when the lands 
were originally leased out and not accord- 
ing to the enhanced rate agreed by them 
under renewed leases is an executive order 
and not a juridical order which determines 
the question of rent payable by the tenants 


A. I. R. 

to the jagirdars. The order has not effect 
of ousting the jurisdiction of court in the 
suits filed by the jagirdar against the 
tenants for enhanced rent under the re- 
newed leases and it is open to the jagirdar 
to contend in those suits that the order is 
not valid and binding on the court if the 
tenants plead it in defence. If the Govern- 
ment assumes superintendence of the jagir 
on the ground of the jagirdar’s disobedience 
o its order the latter can always approach 
the Court and challenge the validity of that 
order. But a mere apprehension that the 
Government may assume superintendence 
is not a ground for issuing the writ of 
mandamus. Thus against the order which 
neither infringes nor is Likely to infringe 

an ?u n ^ j a &irdar, the jagirdar will 

not be entitled to any relief by way of man- 
damus or an order in the nature of it 
either against the Commissioner or the 
Government. (Para 4 ) 

^226 N V 7 R ^ APP * C ° nst * ° f India > 

(c) Constitution of India (1950), Arts 361 
and 226 •— Applicability — Act of Raj Pramukh 
done professedly under Constitution — Issue of 
writ of mandamus. 

The words “purporting to be done” in 
Article 361 are of very wide scope and 
even though an act done by the Raj 
Pramukh is outside or in contravention of 
the Constitution, if it is one professed to 
bo done under the Constitution, then it 
would come within the protection of Arti- 
cle 361. AIR 1952 Cal 799 Foil. 

No by way of a writ under Art. 

226 will be available against the Raj Pra- 
mukh in respect of these rights. (Para 5 ) 

Art n 226 N. V '7 ^ C-> APP ' IIIj Const of India > 

(d) Constitution of India (1950), Art. 226 — 

Application for writ — Prayer must be specifio 
and precise — General words “as the Court 

may be pleased to grant such writs as it may 

*hmk fit should be avoided: AIR 1952 Cal 601 

a' on ' (Para 6) 

a ^o 0 ' S IV ; p - C - A PP- m > Const, of India, 

Art. ZZb In. 1. 

Anand Bihari Mishra, for Applicant. 
REFERENCES: Courtwar/Chronological/ Paras 
( 47) AIR 1947 Cal 307 3 

(’51) 87 Cal LJ 149: (AIR 1952 Cal 315) 3 

(’52) 56 Cal WN 651: (AIR 1952 Cal 799) 5 

(’52) AIR 1952 Cal 601: (56 Cal WN 232) 6 

DIXIT J. : This is an application under Art. 
226 of the Constitution of India for the issue 
of writ in the nature of mandamus or any 
other direction or an order or a writ against 
the non-applicants declaring an order passed by 
the Jagir Commissioner on 12-9-50 and affirmed 
by the Madhya Bharat Government on 14-5-52 
as illegal and ultra vires and for an order 
restraining the non-applicants No. 1 to 3 from 
taking any action against the applicant in the 
event of his failure, to comply with those 
orders. 

(2) The petitioner states that he is a Jagirdar 
of Harsi Jagir; that he was not required under 
any law to introduce within his jagir either 
Zamindari or Raiyatwari system of land 
administration and that, therefore, he had 
leased out in 1909 lands to the non-applicant- 
tenanls No. 4 to 31 under separate contracts. 
The petitioner further states that in 1938 these 
leases were revised and the rents enhanced, 
and that since the revision of the leases the 
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tenants paid enhanced rents until 1949. In this 
year on complaint by the tenants to the 
Madhya Bharat Government the Jagir Commis- 
sioner passed an order directing the applicant 
to realise the rents according to the pattas 
issued in 1908 and to refund the tenants the 
excess amount realised from them since the 
revision of the rent in 1938. The petitioner 
then appealed to the Madhya Bharat Govern- 
ment against the said order of the Jagir Com- 
missioner and the order was upheld in appeal. 

(3) After hearing Mr. Anand Bihari Misra 
learned counsel for the applicant, I think this 
application must be dismissed. In so far as 
the non-applicant-tenants are concerned, it is 
clear that the petitioner’s right to realise from 
them rent at a certain rate is based on a 
contract. If any of the tenants refuses to pay 
rent according to the contract of tenancy 
entered by him, the petitioner’s obvious remedy 
is to file a suit for the recovery of rent on 
the basis of the contract. A writ of mandamus 

'or an order in the nature of mandamus cannot 
be issued for enforcing a right arising out of 
I a contract. It is well-settled that mandamus 
or an order in the nature of mandamus will 
not be issued for the enforcement of a private 
right. I need only refer to the cases reported 
^ — ‘B. K. Banerjee v. Simonds’, AIR 1947 
Cal 307; ‘Carlsbad Mineral Water Manu- 

facturing Co. Ltd. v. Jagtiani’, 87 Cal L J 149. 
As a matter of fact as the petitioner himself 
has stated, suits have already been filed by 
the applicant against the non-apnlicant-tenants 

for the recovery of rents at the stipulated 
rates. 

(4) A writ or an order prayed for cannot also 
be issued against the Raj Pramukh or the 
Madhya Bharat Government or the Jagir Com- 
missioner. It is not the case of the applicant 
tnat the Madhya Bharat Government is em- 
powered under any law to make an order under 
certain circumstances directing a Jagirdar to 
realise rents from his tenants at a particular 
rate and that such an order when passed is 
a quasi-judicial order. The petitioner also does 
not allege that the Madhya Bharat Government 
is bound under some law to see that the tenants 
of a Jagirdar pay rent to him at the rate 
agreed to by them, that is, by the tenants. In 

act the petitioner says that the non-applicants 
ino. 1 to 3 cannot under any law intervene in 
any dispute between a Jagirdar and his tenants 
as regards the rent. The orders complained 
or are in my opinion, purely executive orders, 
n the ojder dated 14-5-52 of the Government 
y which the Jagir Commissioner’s order was 
maintained it has been distinctly stated that 
the order passed by the Jagir Commissioner 
was an administrative order nassed by him in 
exercise of his powers of supervision and con- 

99 * °7? r the Jaguars. No doubt, under Art. 

the Constitution of India this Court has 
jurisdiction to issue an order against even an 
executive officer who has issued an admini- 
strative order in order to safeguard the fun- 
damental rights of a citizen and to prevent 
injuries being caused to the rights of a citizen 
ny the order. But then the petitioner has not 
been able to show that any real injury has 
already been caused to him or about to be 
caused by the order of the Government. The 
orders of the Government and the Jagir Com- 
missioner challenged by the petitioner do not 
joust the jurisdiction of the subordinate Courts 


to determine the rent cases already instituted 
by the applicant against his tenants. Again, the 
orders have not the effect of a juridical deter- 
mination- of the question of the rent pavable 
by the tenants to the petitioner. If in the rent- 
suits filed by the applicant, the tenants plead 
m defence, the orders of the Jagir Commis- 
sioner and the Madhya Bharat Government, it 
is open to the applicant to say in those suits 
that the said orders are of no validity and 
are not binding on the Court. Learned Counsel 
for the applicant urged that if he does not 
comply with the orders of the Government his 
Jagir might be placed under a Court of Wards 
by the Government. The apprehension that 
Government might assume the superintendence 
of the Jagir of the applicant in the event of 
his failure to obey the orders of the Govern- 
ment, cannot in my opinion, be a good ground 
for the issue of a writ in favour of the appli- 
cant. If and when the Government passes an 
order placing the management of the Jagir of 
the applicant under Court of Wards, the peti- 
tioner can come up to this Court challenging 
the validity of that order. At present, no right 
of the petitioner has been infringed or about 
to be infringed by the orders of the Govern- 
ment. 

(5) The application in so far as it seeks relief 
against the Raj Pramukh is wholly incompe- 
tent. Under Article 361 the Raj Pramukh is 
not “answerable to any Court for the exercise 
and performance of the powers and duties of 
his office or for any act done or purporting 
to be done by him in the exercise and perform- 
ance of those powers and duties.” It is clear 
from this Article that it affords complete 
immunity to the Raj Pramukh not only in 
respect of the exercise and performance of the 
powers and duties of the office but also in 
respect of “any act done or purporting to be 
done by him” in the exercise or performance 
of those powers and duties. Learned Counsel 
for the petitioner sought to argue that as the 
order dated 14-5-52 passed by the Raj Pramukh 
as the Head of the Madhya Bharat Government 
was altogether unauthorised and outside the 
Constitution, it did not fall within the protec- 
tion of Article 361. I am unable to accede to 
this argument. The words “purporting to be) 
done” are of very wide scope and even though 
the act done is outside or in contravention of 
the Constitution, but if it is one professed to 
be done under the Constitution, then it would 
come within the protection of Article 361. As 
observed by the Calcutta High Court in a 
recent case — ‘Biman Chandra v. Dr. H. C. 
Mukerjee’,. 56 Cal W N 651 dealing with Art. 
361 that “if the act is ostensibly done in exer- 
cise of the power given under the Constitution 
and it is not established that the act is done 
dishonestly or in bad faith or in other words, 
out of any improper motive, the immunity 
attaches to the exercise of the power. The 
protection is intended to be real and not merely 
illusory.” I am in respectful agreement with 
these observations of the Calcutta High Court 
with regard to the extent and scope of Art. 

361 of the Constitution of India. 

(6) Before I conclude I must observe that 
Counsel making applications under Art. 226 of 
the Constitution of India would do well to study 
the nature of the various writs before making 
the prayer in their applications for the issue 
of a writ in the nature of mandamus or cer- 
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tiorari or prohibition or a suitable writ. I fully 
endorse the observations of Banerjee j. in — 
‘Union, of India v. Elbridge Watson’, AIR 1952 
Cal 601 by which he protested against prayers 
being couched in applications under Art. 226 
in such general words as the Court may be 
pleased to grant such writs as it may think 
fit and said that the prayer must be specific 
and precise. 

(7) For the above reasons, I would dismiss 
this petition. 

(8) CHATURVEDI J. : I agree that the 
petition be dismissed. 

A/M.K.S. Petition dismissed. 
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DIXIT AND CHATURVEDI JJ. 

The State v. Kanhiyalal and others, Non- 
Applicants. 

Criminal Ref. No. 35 of 1951, D/- 13-8-1952. 

(a) Criminal P. C. (1898), S. 30 — Magistrate 
invested with S. 30 powers during pendency of 

committal proceeding — Notification is not 
retrospective. 


The difference between the procedure of 
the trial of a case by a S. 30 Magistrate 
and the procedure in a case triable by a 
Sessions Court is not merely procedural but 
it is one of substance and of such a charac- 
ter that a change from one procedure to 
the other affects any vested or statutory 
right. Among other things the difference 
lies also in the substantive rights of appeal 
and of being tried by a jury or with the 
aid of assessors. Such substantive rights 
vest in an accused person at the date when 
the criminal proceedings are instituted 
against him. (Para 3) 

Consequently the notification dated 17th 
May 1950, which did not contain any provi- 
sion making it retrospective conferring 
S. 30 powers on certain Magistrates, held 
was not retrospective in operation The 
Magistrate thus invested with S. 30 powers 
and before whom the committal proceedings 
in a case were pending must therefore, 
continue the committal proceedings against 
the accused and either discharge them or 
commit them to the Court of Sessions for 
trial. He himself could not try them exer- 
cising S. 30 powers. (Para 5) 

Anno: Criminal P. C., S. 30 N. 2. 

(b) Interpretation of Statutes — Rctrospe 
tive operation — Rule of. 

Every statute which takes away or impairs 
a vested right acquired under the existing 
law or creates a new obligation or imposes 
a new duty or attaches a new disability in 
respect of transactions or considerations 
already passed must be presumed to be 
intended not to have retrospective operation. 
If there are words in the enactment which 
either expressly state or necessarily imply 
tn3t the statute is to be given retrospective 
operation, then the Act should have retro- 
spective operation even though the conse- 
quences may appear unjust and hard. A 
statute is not to be considered to have 
greater retrospective operation than its 
language renders necessary. As no person 
has a vested right in any course of proce- 
dure, alterations in procedure are to be 
retrospective, unless there is some good 
reason against it. And the right of appeal 
is not a mere matter of procedure but is a 
vested right which inheres in a party from 


8 
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the commencement of the action in the 
Court of first instance. (Para 2) 

Anno: Civil P. C., Preamble N. 7. 

Sheodayal, Deputy Government Advocate, for 
the State; Hari Har Nivas, for Non-Applicants. 
REFERENCES: Courtwar/Chronological/ Paras 
(17) AIR 1917 PC 25: (18 Cri LJ 471) 3 

(’25) 6 Lah 262: (AIR 1925 Lah.446: 

27 Cri LJ 421) 

(’50) Cri. Ref. No. 27 of 1950 (Madh B) 

(’50) AIR 1950 Madh B 112: (1 Madh B LR 
229 FB) 2 

(’50) AIR 1950 Madh B 37: (51 Cri LJ 933 FB) 3 
(’51) AIR 1951 Madh B 29: (52 Cri LJ 77) 6 

(’52) ILR (1952) Madh B 15: (AIR 1951 
Madh B 1 FB) 2 

(’43) AIR 1943 Pat 18: (44 Cri LJ 273 FB) 3 

DIXIT J.: This case has been referred to this 
Bench for decision under section 29 (a) of the 
Madhya Bharat High Court Act of Samvat 
2005. The facts are that a challan in respect 
of an offence under sec. 388, I. P. C., was pre- 
sented against the non-applicants before the 
Additional District Magistrate of Gwalior. 
During the pendency of the committal proceed- 
ings the Magistrate was invested with Sec. 30 


powers by a notification dated 17th May 1950 
which did not contain any provision to make 
it retrospective and which on the other hand 
expressly made it effective from 1st June 1950. 
Thereupon the learned Magistrate instead of 
continuing the committal proceedings, proceed- 
ed to try the accused persons in exercise of his 
powers under Sec. 30 of the Criminal Proce- 
dure Code. An objection was then taken by 
the prosecution that as the notification invest- 
ing the Magistrate with Sec. 30 powers was 
not retrospective the Magistrate had jurisdiction 
either to commit the accused to the Court of 
sessions or to discharge them and that he had 
no authority to try the case as Sec. 30 Magis- 
trate. The objection was overruled by the 
Magistrate. A revision petition was then filed 
by the State before the Sessions Judge of 
Gwalior. The learned Sessions Judge now re- 
lying on a decision of Shinde J., (as he then 
was) in — ‘Cri. Reference No. 27 of 1950 (Madh. 
B.) made a reference to this court recommending 
that the decision of the Magistrate to try the 
accused persons in the exercise of Sec. 30 
powers is illegal and that he be directed to con- 
tinue with the committal proceedings. When 
this case first came up for hearing before my 
learned brother Chaturvedi, J., he felt some 
doubt as to the correctness of the view taken 
by Shinde J., in — ‘Cri. Reference No. 27 of 
1950’, that the notification dated 17th May 
1950 investing certain Magistrates with Sec. 
30 powers was not retrospective. He, there- 
fore, directed that the case be placed before 
the Chief Justice for the constitution of a Divi- 
sion Bench for the hearing of the reference 
made by the Sessions Judge. Accordingly this 
Bench has been constituted for the disposal 
of the reference made by the learned Sessions 
Judge of Gwalior. 

(2) The sole point for determination in this 
case is whether if during the pendency of com- 
mittal proceedings, the Magistrate holding the 
proceedings is invested with Sec. 30 powers 
by a notification, which does not contain any 
provision to make it retrospective, can the 
Magistrate instead of continuing with the com- 
mittal proceedings try the accused in the exer- 
cise of sec. 30 powers? The question is fairly 
simple. The answer to it depends on the inter- 
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pretation of the notification in question by an 
application of the well-established principles 
as regards the retrospective operation of statutes. 
These principles have been indicated in two 
Full Bench decisions of this Court, namely, — 
‘Daulat Singh v. The State’, AIR 1950 Madh. B. 
112_ (FB) and — ‘Gulabchand v. Kudiial’, ILR 
(1952) lVIadh. B. 15 (FB). In these two cases 
jit has been laid down after a review of all the 
well-known authorities that (1) every statute 
which takes away or impairs a vested right 
acquired under the existing law or creates a 
.new obligation or imposes a new' duty or at- 
taches a new disability in respect of transactions 
!or considerations already passed must be pre- 
sumed to be intended not to have retrospective 
operation; (2) if there are words in the enact- 
ment which either expressly state or neces- 
sarily imply that the statute is to be given 
retrospective operation, then the Act should have 
(retrospective operation even though the con- 
sequences may appear unjust and hard; (3) a 
statute is not to be considered to have greater 
retrospective operation than its language 
renders necessary; (4) as no person has a vested 
right in any course of procedure, alterations 
in procedure are to be retrospective, unless there 
is some good reason against it; (5) and the 
right of appeal is not a mere matter of proce- 
dure but aS a vested right which inheres in a 
party from, the commencement of the action in 
the Court of first instance. 

(3) The principal question which we have to 
i decide is whether the difference between the 
procedure of the trial of a case by a sec. 30 
| Magistrate and the procedure in a case triable 
by a Sessions Court is merely procedural or 
whether it is one of substance and of such a 
chai acter that a change from one procedure 
to the other affects any vested or statutory 

Ii ght h*/ or thl ? pur P° ss ^ is pertinent to note 
the difference in the two procedures. A Magis- 
trate exercising sec. 30 powers has to folfow 
the procedure laid down in Chapter XXI of the 
Code for the trial of warrant cases. An appeal 
from conviction and sentence by a Sec. 30 
Magistrate lies to the Sessions Judge; if the 
Magistrate passes any sentence of imprison- 
ment for a term exceeding -four years, or any 
sentence of transportation then the appeal of all 
or any of the accused persons convicted at the 

^ ial r J 1 ? s J 0 Cou rt. The provisions of 

the Criminal Procedure Code with regard to 
cases exclusively triable by a Court of Session 
are that during the pendency of the magisterial 
enquiry the accused may be discharged under 
bee. 209 and even if a charge is framed against 
him under Sec. 210, the Magistrate may, under 
sec. 212 examine the defence witnesses whose 
names might have been given by the accused 
in the list under S. 211, and after such examina- 
non the Magistrate may under S. 213 (2) cancel 
the charge and discharge the accused if he is 
satisfied that there are not sufficient grounds 
lor committing him. If the accused is not dis- 
charged either under S. 209 or under S. 213 (2) 
an order of commitment to the Sessions Court 
* made, and thereafter the trial takes place 
either by a jury or with the aid of assessors. 
An appeal of a person convicted on a trial held 
by a Sessions Judge lies to the High Court. 

It would be seen from these provisions that 
the difference in the two procedures is not 
merely in the mode of conducting proceedings 
lin Court. It lies also in the substantive rights 


of appeal and of being tried by a jury or with j 

the aid of assessors. That a right of appeal} 

is a substantive right is well settled. That 1 

the accused person’s right of trial by a jury 

is a substantive right, is also well established. 

^ ee - — ‘Balsingh v. King Emperor’, AIR 1917 

P. C. 25; — ‘Emperor v. Fitzmaurice’, 6 Lah 
262). 


It is true that in this State there is no 
trial by jury and all trials before a Court of 
Sessions are with the aid of assessors But 
it is clear to me that the right of a trial with 
the aid of assessors is as much a substantive 
right of an accused person as his right of 
trial by a jury. In principle there is no di- 
fference between a trial by a jury and one 
with the aid of assessors. A trial without the 
aid of assessors is altogether void in this 
State, where no notification under S. 269 lias 
been issued by the Government. There is 
also no distinction in the procedure at the 
trial by a jury & one with the aid of assessors 
except as to the summing up in the case of 
the former, and the manner in which the ver- 
dict of the jury and the opinion of the asses- 
sors are taken. In a trial with the aid of 
assessors the Judge is no doubt the sole Judge 
of law and fact and the resnonsibility of the 
decision rests solely with him. But in reach- 
ing the decision the Judge is expected to take 
into consideration the opinion of each asses- 
sor. It is true that in actual experience, as 
observed by this Court in — ‘Manuir v 
State’, AIR 1950 Madh B 37 (F.B.). 

“it is usual to find the assessors no wiser 
at the end of the trial than at the commence- 
ment and they rarely serve any useful 
purpose save the satisfaction of the judicial 
conscience in following the provisions of 
law”. 

But nonetheless the right of a trial with the 
aid of assessors is a substantive and statutory 
right of an accused person, whatever may be 
its practical utility. \ 

It must be further remembered that in a 
case triable by a Court of Sessions the accused 
is entitled to substantive rights such as the 
right of appeal and the right of trial with 
the aid of assessors or by a jury, as existed 
at the time when the criminal proceedings are 
instituted against him before the committing 
Magistrate. He cannot be deprived of these 
rights by giving retrospective effect to the 
notification under consideration. The view 
that such substantive rights vest in an accu- 
sed person at the date when the criminal 
proceedings are instituted against him is sup- 
ported by the observations of Fazl Ali J., in 
— ‘Banwari Gope v. Emperor’, AIR 1943 Pat 
18 (F.B.). 


In that case the learned Judge while consi- 
dering the question whether the Special Cri- 
minal Courts Ordinance (2 of 1952) was appli- 
cable to those cases in which the criminal 
proceedings had started before the Ordinance 
came into force, said 

“Now, there can be no doubt that if a party 
to a civil action is deemed to have a right 
of appeal vested in him at the date of the 
institution of the suit, a similar 
right must be conceded to an accused 
person at the date when the criminal pro- 
ceedings are instituted against him. There 
was some discussion before us as to what 
was, for the purpose of a criminal prose- 
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ution the stage corresponding to the 
institution of a civil suit, but in my opinion 
upon the authorities as well as noon general 
principles there can be no doubt that so 
far as criminal prosecutions are concerned, 
the corresponding date must be the date 
when a Magistrate takes cognizance of the 
nee alleged to have been committed by 
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an accused person, signifying thereby that 
the accused must be proceeded against for 

the offence in question It 

seems to me however to be academic 
iiscuss here what properly speaking 

“trial” because 
view of 1 he authcri- 
when the criminal 
started against the 
opinion, as soon as 
cognizance of an 
offence there is a criminal case against the 
accused person and at that point of time 
he acquires such right of appeal or revision, 
as l Ire case may be, os the law confers 
upon him.” 

In — ‘Emperor v. Fitzmaurice’, 6 Lah 262 

held that the right of being tried 
by a jury vested in the accused person at the 
time of the opening of the proceedings before 
(he Committing Magistrate. 

(4) The position then in this case is, that the 
notification of 17lh May 1050 conferring S. 30 
powers on certain Magistrates does not contain 
any words to show that it has been made 
retrospective, either expressly or by necessary 
intendment so as to take away such rights as 
the non-applicants had acquired in the matter 
of a trial by a Sessions Court before the S. 30 
powers conferred on the Magistrates became 
effective. As the criminal proceedings 
the non-applicants had been initialed 
the Committing Magistrate long before 
invested with S. 30 powers, it follows 
no authority to drop the committal proceedings 
and to begin to try the accused persons in the 
exercise of S. 30 powers because the substi- 
tuted procedure involved an inroad on the 
rights of the non-applicants of an unqualified 
appeal to the High Court from the conviction 
and sentence by a Court of Session and of a 
trial with the aid of assessors, which accrued 
to them at the time of the institution of cri- 
minal proceedings against them before the 
committing Magistrate. On the rules of inter- 
pretation to which I have already referred the 
notification dated 17th May 1950 must be held 
not to apply to the case of the present non- 
applicants. In saying that the notification in 
question docs not contain any words to make 
it retrospective, I should not be taken as saying 
that if the wording of the notification had been 
such as to invest the Magistrate with S. 30 
powers retrospectively, the notification would 
be valid. The question whether a notification 
purporting to invest such powers retrospectively 
is valid, does not arise in the present case, and 
I express no opinion on the question. 

(5) For the above reasons I find myself in 
agreement with the view taken by Shinde J., 
in — ‘Crl. Reference No. 27 of 1950’ that the 
'notification dated 17th May 1950 conferring 
S. 30 powers on certain Magistrates, including 
j the one in the instant case, is not retrospective 
in operation. The Additional Magistrate must 
■therefore, continue the committal proceedings 
i against the non-applicants and either discharge 


them or commit them to the Court of Sessions! 
for trial. He himself cannot try them exercising' 
S. 30 powers. 

(6) B. K. CHATURVEDI J. : Though the 
selection of forum relates to the law of pro- 
cedure, there is some doubt on the point whe- 
ther the trial by a Court of Sessions, with the 
aid of assessors, can be claimed to be a sub- 
stantive right. So far as the right of appeal is 
concerned I do not find any substantial 
difference between a trial by S. 30 Magistrate 
and by court of Sessions if the accused are 
sentenced to a term of imprisonment exceeding 
4 years. In both cases appeals would lie to 
this court. So the right of appeal cannot be 
made a criterion in this case. My attention 
however has been drawn to one of my decisions 
— ‘Brindaban v. State’, reported in AIR 1951 
Madhya B. 29 wherein I have held that though 
the assessors are not members of the court of 
session still it is mandatory that the court 
would be aided till the conclusion of the trial 
by at least one assessor attending the trial 
throughout and giving his opinion. As it is 
incumbent on the court of sessions to consider 
the opinion of the assessors, I should be dis- 
posed to think that, only on this basis, a trial 
by a court of Sessions in Madhya Bharat can 
be held to be a substantive right which the 
notification dated 17th May 1950 could not have 
impaired or taken away. In this view of the 
matter, I agree with the conclusion arrived at 
by mv learned brother. 

B/R.G.D. Order accordingly. 
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SHINDE C. J. AND DIXIT J. 

Gangaram, Applicant v. The State. 

Civil lVIisc. Appln. No. 3 of 1951, D/- 29-2- 
1952. 

(a) Constitution of India, Art. 226 — Peti- 

tioner in affidavit stating facts which are false 
beyond doubt — Petition deserves to be reject- 
ed AIR 1951 Nag 38; AIR 1951 Nag 16; AIR 
1951 AH 746; AIR 1952 Cal 72; (1917) 1 KB 
486 Rel. on. (Para 4) 

(b) Constitution of India, Art. 226 — Order 
or direction can be issued only for enforce- 
ment of fundamental right or legal right 
Unilateral decision of Government to give land 
on lease to petitioner — No agreement of lease 
— Petitioner has no present right to the lease 
of the land — If no lease is granted, no legal 
right of the petitioner is violated. (P a ™ o) 

Patankar, for Applicant; Government Advo- 


*ate, for the State. _ . . , 

REFERENCES: Courtwar/Chronological/ Paras 

’51) AIR 1951 All 746: (1951 All LJ g 

”52) 57 AIR B 1952 Cal 72: (56 Cal WN 302) 8 

’50) Petn. No. 16 of 1950: AIR 19al 

Nag 16 0 

’50) Misc. Petn. No. 46 of 1950: (AIR 1951 

Nag 38) v * 

1917) 1 KB 486: (86 LJ KB 257) » 

SHINDE C. J. : This is a petition for the issue of 
i writ in the nature of Mandamus or some a PPJ°“ 
)riate order or direction against the State. Tlie 
Detition alleges that the applicant was a tenant 
)f a portion of land known as the Sewage f arin 
5walior from 1935 to 1942 : that in 1942 the then 
Gwalior Government ordered acquisition of the 
and and property situated upon it for the purpose 
handing it over to the Gwalior Dairy Company 
Ltd. and accordingly on 1-7-1942 the applicant was 
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forcibly ejected from the land contrary to the 
terms of the agreement; that after the above event 
the applicant applied to the Government to com- 
pensate him for the loss and to give him fresh 
land for cultivation; that the matter regarding 
giving of the land remained pending before the then 
Gwalior Government : that after the formation of 
Madhya Bharat Mr. Syad Hamid Ali the then 
Minister appointed Mr. Ramkrishna Dixit as an 
arbitrator for deciding the dispute; that after 
perusing the record and hearing the parties Mr. 
Ramkrishna Dixit gave his award in which he 
recommended the Government to hand over 60 acres 
of land of the Sewage Farm after the termination 
of the lease of the Gwalior Dairy Ltd.; that Shree 
Syad Hamidali confirmed the said award and 
passed orders accordingly; that after the said 
order of the Minister the Government published 
a notice inviting tenders for the same land in the 
Government Gazette dated 15th April, 1950; that 
the applicant, after the said Notification protested 
against it but to no effect; that the applicant has 
been deprived of the valuable right by not 
receiving the possession of the land to which he 
1S , ^titled. On these allegations the petitioner 
prays that a writ of Mandamus or some other 
f£f r ° pnate ° rder or direction be issued directing 

Stoee°Syad^HarnidaU. ,h ' “ d “ » 
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) , In t^ e return filed against the petition the 
Secretary Local Self Government states that it is 

denied that the former Gwalior 
Government ejected him in breach of any agree- 

?? nt ; tha the Petitioner had been given a lease 

In r 1935 which iease expired on 

30-6-1942, that after due notice on 14-5-42 possession 

and the Petitioner took back 

kase d P th« t had ! nade i n c °nnection with the 
lease, that it is untrue that Shree Ramkrishna 

Dixit recommended to the Government to hand 

over 60 acres of the land to the Woner after 

ftri K r “° n ° f the lease of The G walior Dairy 
Ltd., that there was no lease or an agreement nf 

lease made between the petitioner and the opposite 

party; that it is emphatically denied that any 

Dahv Ltd^lihmf S Wei h+ ? aSSGd; that the Gwalior 
firstly thp cf a r J? ht to contin ue in possession 
• f y on . strength of the revenue law then 

basis r of an n^ adhya B i larat and secondly on the 
?‘ s , of ° rder Passed by the ruler of the former 

and is in thf! + m , 1942; that fche land is held by 
and is in the actual possession of the Gwalior Dairy 

Government^ ha « h* 1 ® lease ,, given by the Gwalior 
Local ^ff rn,?frn been . produced by the Secretary 
shows that °°J arn ®ent A perusal of this lease 

1 d m dlspute was given on lease 
Tw e J e - n y , ears com niencmg from 1st July, 1935 . 

~ ,.R e 1S a i so a C0 Py of the notice given to the 
Petitioner by the Sanitary Engineer Gwalior 

toat e as m the reCOrd ' That noti " e clearlylmes 

loio 5? the . .l ease c^Pmes on the 1st Day of July 

of the plots tn°th r q S han ™ over the Possession 
tnr ^ n , e plots fp the Sanitary Engineer. From these 

two documents it is evident that the allegation of 
?? e petitioner that he was forcibly ejected from 

conv o^th" th ® ^ Wall0r Governm y ent J ®s e fal s f e rOI S 

rSSX. °L the , a ^ ard S‘y e ? by Sh ree Ramkrishna 

All Vw .vf ls0 bee i 1 “ ed • by the non-petitioner 
All that the award states is as follows: 


t i 


^ ^rf tfr ari^r pr if 
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This does not amount to any recommendation 
that 60 acres of land be given to the petitioner. 

(4) In — ‘Mohammad Ibrahim v. High Com- 
missioner for India in Pakisthan’, Mis. Petn. 

No. 46 of 1950 (.Nag) Mangalmurti and Mudhol- 
kar JJ. held as follows: — 

“The power which the court exercises under 
Article 226 is discretionary and the court would 
certainly bear in mind the conduct of the 
applicant in exercising the discretion. The 
Court would refuse to exercise discretion in 

favour of an applicant where the application 
is wanting in bona fides.” 

.Ln — ‘Zikar Yusuf v. Government of Madhya 
Pradesh', Petn. No. 16 of 1950 (Nag) their Lordships 
of the Nagpur High Court observed as follows' — 
“Where an ex parte application has been made 
to a High Court under article 226 (1) if the 
court comes to the conclusion that the affidavit 
in support of the application was not candid 
and did not fairly state the facts but stated 
them in such a way as to mislead the court 
as to the true facts the court ought for its 
own protection and to prevent an abuse of its 
process, to refuse to proceed any further with 
the examination of the merits. This is a power 
inherent in the court but one which should 
only be used in cases which bring conviction to 
the ipind of the court that it has been deceived. 
Before coming to this conclusion a careful 
examination will be made of the facts as they 
are and as they have been stated in the appli- 
cant’s affidavit and everything will be heard 
that can be urged to influence the view of the 
court when it reads affidavit and knows true 
facts. But if the result of this examination and 
hearing is to leave no doubt that the court 
has been deceived, then it will refuse to hear 
anything further from the applicant in a pro- 
ceeding which has only been set in motion by 
means of a misleading affidavit and reject the 
application.” 

As the facts alleged in the affidavit by the 
petitioner are false beyond doubt, this petition 
deserves to be rejected summarily. 

(5) Apart from this a writ or an order or 
direction can be issued under article 226 only for 
the enforcement of fundamental rights or any 
other legal right. There is no allegation in the 
affidavit that any fundamental right has been 
infringed. As far as any other legal right is 
concerned it does not appear from the facts that 
any legal right has been violated. The non-peti- 
tioner has emphatically denied that any Govern- 
ment orders have been passed in favour of the 
petitioner. It appears from the reply of the non- 
petitioner that Shree Hamidali had proposed to 
give to the petitioner benefit of a fresh lease at 
a time when he was not aware of the plea of 
the Gwalior Dairy Ltd. Even conceding that 
Shree Hamidali did pass an order that a fresh 
lease be given to the petitioner, no right has 
accrued to the petitioner. It is at best a unilateral 
decision to enter into legal relationship. It is 
neither an agreement nor a lease. According to 
the allegation of the petitioner Shree Hamidali 
confirmed the recommendation of Shree Ramkri- 
shna Dixit that land be given to the petitioner 
after the termination of the lease of the Gwalior 
Dairy Ltd. It is clear from the return filed by 
the non-petitioner that the land is still in pos- 
session of the Gwalior Dairy Ltd. Consequently the 
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petitioner has no present right, il he has any, 
to tne lease oi tne :aud concerned. In tnese cir- 
cumstances as no legai rignt has been violated, 
this petition must be dismissed. 

i6» in tne resale we tarns that this petition 
has been misconceived and consequently it is dis- 
missed. The nan loner snouid pay the costs to the 
non-petitioner .which v;e hx at Ks. 100/- 


(7» DIXIT J. : I have also come to the 
conclusion that this petition must oe dismissed 
with the direction trial the applicant shomd pay 
to tiie opponent Rs. 100/- as costs of the peti- 
tion. Tiie applicant invokes tne power of tnis 
Court under Article 226 to enforce an alleged 
order oi the Government allotting certain lands 
on lease lu the applicant. Learned Counsel lor 
the petitioner failed to satisfy us that there was 
in existence any such order of the Government, 
or that if there was one, the Government 
was under a statutory duty or obligation to give 
the lands to the applicant and to give enect 
to its order. From the facts as reveaied at the 


hearing of the petition, it appears that at one 
time, a Minister of the Madhya-Bharat Go- 
vernment considered the question of giving some 
lands to the petitioner on lease. If the petitioner 
thinks that this consideration by the Minister 
concerned ultimately ended in a contract with 
him cn the one part and the Government on the 
other for the grant of the lands, his remedy is 
obviously to resort to Civil Courts for the 
enforcement of the contract. An order in the 
nature of mandamus cannot be issued under 
Article 226 for the enforcement of an obligation 


arising under a contract. 

(8) In fact, I think the applicant has forfeited 
his right to invoke the power of the Court to 
issue the direction, he seeks, by failing to be can- 
did in his statement of the facts. The applicant 
stated that in 1942, he was forcibly ejected from 
certain lands by the former Gwalior Government 
and that this action of the Government was 
contrary to the terms of the agreement. At the 
hearing, it was found that the applicant had 
not been forcibly ejected but that he was asked 
to hand over the possession of the land to the 
Gwalior Government on the expiry of the lease 
in 1942, and that accordingly after due notice, 
the applicant vacated the land and also took 
back the deposit he had made in connection 
with the lease of the land. The statement of 
the applicant that he was forcibly ejected, taken 
together with other inaccurate statements in his 
petition led this Court to issue a rule nisi think- 
ing that the action of the Government appeared 
to be illegal. If the petitioner had correctly stated 
the material facts, he would have had consi- 
derable dilliculty in the way of getting a rule 
nisi issued from this Court. 

It has been authoritatively laid down in — 
‘Rex v. Kensington Income Tax Commissioners’, 
(1917) 1 KB 48d that the rule of the Court re- 
quiring uberriema fides on the part of the ap- 
plicant for an ex-parte injunction applies 
equally to the case of an application for 
a rule nisi lor a writ of prohibition and that 
where there has been a suppression of material 
facts, the Court will refuse the writ without 
going into the merits of the case. This 
principle has been quoted with approval in — 
‘Zikar v. Govt, of Madhya-Pradcsn’, AIR 1951 
Nag 1G: — ‘Asiatic Engineering Co. v. Achhru 
Ram’, AIR 1951 All 746 (PB) and — ‘Ratan 
Chandra v. Adhar Biswas’, AIR 1952 Cal 72. 

This petition must, therefore, fail on this 
ground also. 

A/R.G.D. Petition dismissed. 
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DIXIT J. 

Mahabir Prasad, Applicant v. The Stale. 
Criminal Rel. No. 26 of 1952, D/- 6-10-1952. 

(a) Contempt of Courts Act (1926), S. 2 — 
Contempt oy inferior judicial officers and magis- 
trates — Power of High Court. 

Judges of inferior Courts and Magistrates 
can be punished for contempt of Court for 
acting unjustly, oppressively or irregularly 
in the execution of their duties, by whom 
colour of judicial proceedings wholly un- 
wai ranted by law, or for disobeying writs 
issued by the High Court requiring them to 
proceed or not to proceed in matters before 
them. (1906) 1 KB 32; 14 Ind Cas 808 (Cal); 

A ill 1922 Mad 337 and laws of England, 
Hailsham Edn., Vol. 7 Para 35, Rel. on. 

(Para 3) 

(b) Contempt of Courts Act (1926), S. 1 — 
Criticism of High Court’s decision by inferior 
judicial officer or Magistrate — Amounts to- 
Contempt — (Precedent). 

A decision of the High Court may not 
appear to the subordinate judicial officers 
and Magistrates as laying down the correct 
law. It may be subsequently overruled by 
the High Court or set aside by the Supreme 
Court. But so long as it has not been so 
overruled or set aside, it is binding on all. 
Judicial Officers and Magistrates have not 
the liberty of criticising the decisions of the 
High Court. Much less can they deliver 
to the High Court a homily on the matters 
it should take into consideration while 
examining the correctness of any decision. If 
they do so, their act is, no doubt, in com- 
mon parlance an act of insubordination, but 
in law it amounts to a contempt of Court 
and they are liable to be dealt with as 
such for that act. The fact that the criti- 
cism or the suggestions have been made by 
a judicial officer or a Magistrate in the 
course of judicial proceedings cannot alter 
the nature of the act. (Para 3) 

Anno: Cont. of Courts Act, S. 2 N. 3; C. P. C.,. 
Pre. N. 15. 

Shiv Daval, Govt. Advocate, for the State. 
REFERENCES: Courtwar/Chronological/ Paras 
(T2) 14 Ind Cas 808: (15 Cal LJ 335) 3 

(’22) AIR 1922 Mad 337: (66 Ind Cas 566) 3 

(1906) 1 KB 32: (75 LJKB 104) 3 

ORDER: Tins reference arises out of a cri- 
minal case pending in the Court of Additional 
District Magistrate, Bhind in which the accused 
persons are said to have been granted “anti- 
cipatory bail” by the Additional District 
Magistrate on the authority of the decision of 
Abdul Hakim J., in Criminal Miscellaneous 
Application No. 2 of 1951. By this reference- 
purporting to be one under S. 438, Criminal 
P. C„ Mr. L. C Gupta the District Magistrate 
of Bhind desires that this Court should take 
into consideration the points mentioned in para. 
4 of the reference while reconsidering the 
decision of this Court in Criminal Miscellaneous 
application No. 2 of 1951. The District Magis- 
trate says in his reference: 

“3. Since I understand that the said ruling is 
still under consideration of the High Court. 
I make this reference for consideration or 
the High Court mainly on the ground that 
the wordings of the section 497 as they stand 
today do not admit of grant of anticipatory 
bail as discussed in para. 2 above and there- 
fore, the order of the A. D.M., Bhind is 
against law. 
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4. Grant of anticipatory bail besides being 
illegal creates following difficulties in pro- 
perly , completing the investigation by the 
police: 

(i) Accused persons remain in hiding till 
bail is granted and thereby delay in in- 
vestigation. 

(ii) Chances of getting approver’s testi- 
mony are made difficult. 

(iii) Minimising the chances of getting 
evidence under Ss. 27, 29 and 30 of Evidence 
Act. 

(iv) Minimising the chances of getting 
the circumstancial evidence at the time of 
arrest of the accused by his reaction and 
conduct at the time. 

(v) Tampering with the evidence during 
investigation. 

The case is, therefore, forwarded to the High 
Court of Judicature M. B. Indore for consi- 
deration under S. 439, Criminal P. C. File of 
lower Court is enclosed.” 

(2) From what has been stated above, it is 
clear that the reference made by Mr. L. C. Gupta 
the District Magistrate of Bhind is not for 
setting aside the order of the Additional District 
Magistrate granting bail to certain persons, on 
the ground that in the circumstances of the case 
bail should not have beep granted to those 
persons. The primary purpose of the reference, 
seems to me, to suggest to this Court certain 
points, which according to the District Magis- 
trate this Court ought to take into consideration 
while reconsidering the decision of Abdul Hakim 
J. It must be noted that when this reference 
was made, the decision of Abdul Hakim J., was 
actually being reconsidered by a Full Bench of 
this Court. 

(3) When this reference first came up for 
hearing before me in the presence of the learned 
Deputy Government Advocate for the State, I 
observed that this was a very extra-ordinary and 
unwarranted reference. I also said that in 
making this reference the District Magistrate 
had transgressed all limits of balance and pro- 
priety expected from judicial officers and Magis- 
trates subordinate to this Court. As I wanted 
to consider the matter carefully, I reserved 
orders in the reference. As a sequel to the ob- 

, servations made by me, Mr. L. C. Gupta, 
District Magistrate, Bhind has now tendered 
before me an apology expressing his regret for 
the unwarranted reference he has made and for 
the observations in para. 3 and 4 of the refer- 
ence, which he now realises, were disrespectful 
to this Court. In view of this apology, I do not 
wish to pursue the matter further and dismiss it 
as a lapse on the part of an officer, whose zeal 
as an executive officer responsible for maintain- 
ing law and order has outweighed his duties 
as a Magistrate subordinate to this Court. But 
1 1 must add for the benefit of the judicial Officers 
and Magistrates subordinate to this Court that 
a decision of this Court may not appear to 
3 them as laying down the correct law. It may be 
subsequently overruled by this Court or set 
aside by the Supreme Court. But so long as it 
has not been so overruled or set aside, it is 
binding on all. Judicial Officers and Magis- 
trates have not the liberty of criticising the deci- 
\ sions of this Court. Much less can they deliver 

to this Court a homily on the matters it should 
I take into consideration while examining the 

r j correctness of any decision. If they do so, their 

I act is, no doubt, in common parlance an act of 
! I insubordination, but in law it amounts to a con- 

J I tempt of Court and they are liable to be dealt 

I with as such for that act. The fact that the 
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criticism or the suggestions have been made by 
a Judicial Officer or a Magistrate in the course 
of judicial proceedings cannot alter the nature 
ot the act. There is ample authority for the 
proposition that Judges of inferior Courts and 
Magistrates can be punished for contempt of 
Court for acting unjustly, oppressively or ‘irre- 
gularly in the execution of their duties’ by 
colour of judicial proceedings wholly unwar- 
ranted by law, or for disobeying writs issued 
by the High Court requiring them to proceed 
or not to proceed in matters before them. See 
— - ‘Hex v. Davies’, (1906) 1 KB 32; Hallsbury’s 
Laws of_ England, Halisham edition, Volume 7 
para. 35; ‘Satinath Sikdar v. Ratanmani 
Naskar’, 14 Ind Cas 808 (Cal); — ‘In re-Palani 
Kumara Chinnayya’, AIR 1922 Mad 337. 

(4) With these observations I reject the re- 
ference. It is needless to say that it is open to 
the state to move the Sessions Judge of Bhind 
for the cancellation of bail on the ground that 
in the facts and circumstances of the case, the 
Additional District Magistrate, Bhind should not 
have exercised his discretion in favour of the 
accused persons in granting them anticipatory 
bail. 

A/D.R.R. Reference rejected. 

A. I. R. 1953 M. B. 61 (Vol. 40, C. N. 31) 

(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ. 

Gyarsibai w/o Jagannath, Appellant v. The 
State. 

Criminal Appeal No. 5 of 1952, D/- 23-10-52. 
Peaal Code (1360), S. 300 (4) — “Without 
any excuse aforesaid” — Woman jumping in 

well with her children — Death of children — 
Offence. 

The words “without any excuse 

aforesaid” indicate that the imminently 
dangerous act is not murder if it is done 
to prevent a greater evil. If the evil can 
be avoided without doing the act, then 
there can be no valid justification for 
doing the act which is so imminently dan- 
gerous that it must, in all probability, ' 
cause death or such injury as is likely to 
cause death. (Para 5) 

There used to be constant quarrels be- 
tween the accused and her sister-in-law. 

At one of such quarrels the sister-in-law 
asked the accused to leave the house. There- 
upon, the accused left the house, taking 
her three children with her and saying 
that on account of her sister-in-law she 
would jump into a well. Soon after, she 
went to a well and threw herself into the 
well along with the children who died. 
The accused was rescued. 

. Held that the act of the accused in 
jumping into the well with her children 
was clearly one done by her knowing that 
it must in all probability cause the death of 
her children. She had no excuse for in- 
curring the risk of causing the death of 
her children. The fact that there were 
auarrels between her and sister-in-law and 
that her life had become unbearable on 
account of this family discord could not 
be regarded as a valid justification. The 
act of the accused was, therefore, clearly 
murder under S. 300 (4). AIR 1940 Ail 
486 and AIR 1925 Bom 310, Disting. 

(Para 5) 

A~no: P^nal Code, S. 300 N. 7. 

Pratap Naravan, for Appellant: Munpre 
Government Advocate, for the State. 
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REFERENCES: Courtwise/Chronological/ Paras 
('40; ILR (1040; All 047: (AIR 1940 
All 480: 42 Cri LJ 140) 6 

•"2J> AIR 1925 Bom 310: (26 Cri LJ 1016) 6 

L XI T .1. : The appellant has been convicted 
by Lie Sessions Judge of Shajapur oi an offence 
unaer S. 302. Penal Code, for the murder of her 
tnree children and also of an ollence under S. 
309. Penal Code, for an attempt to commit 
suicide. She has been sentenced to transporta- 
tion for life under S. 302 Penal Code, and to 
six months simple imprisonment under S. 309, 
Penal Code. Both these sentences have been 
directed to run concurrently. She has now 
preferred this appeal from Jail against the con- 
victions and sentences. 

(2) The facts of this case are very simple. 
The prosecution alleged that the appellant, her 
children, her husband Jagannath and her sister- 
in-law Kaisar Bai used to reside together. There 
were constant quarrels between the appellant 
and her sister-in-law and very often Jagannath 
used to slap the appellant for picking up a 
quarrel with her sister-in-law Kaisar Bai. It 
is alleged that one such quarrel took place on 
the morning of 14-8-1951 when Jagannath was 
away from his home. In this quarrel Kaisar 
Bai asked the appellant to leave the house. 
Thereupon, the appellant left the house, taking 
her three children aged 7 years, 5 years and 1£ 
years and saying that on account of her sister- 
in-law she would jump into a well. Soon after, 
the appellant went to a well in the village and 
threw herself into the well along with her 
three children. A few hours after, some inha- 
bitants of the village found Gyarasibai support- 
ing herself on an edge of the well and the three 
children dead in the well. The appellant ad- 
mitted before the Committing Magistrate as well 
as before the Sessions Judge that she jumped 
into the well together with her children on ac- 
count of her sister-in-law Kaisar Bai’s harass- 
ment. 

(3) The facts have been amply established 
by the prosecution evidence. From the state- 
ment of Kaisar Bai and Narayan it is clear 
that on the morning of the day of occurrence, 
there was a quarrel between Kaisar Bai and 
Gyarasi Bai, and during this quarrel when 
Kaisar Bai asked the appellant to leave the 
house, she left the house with her three children 
saying that she would jump into a well. Kaisar 
Bai also admits that some times Jagannath used 
to give two or three slaps to the appellant for 
quarrelling with her. The other prosecution 
witnesses deposed to the recovery of the bodies 
of three children and to the rescue of the ap- 
pellant. There is no eye-witness of tho fact 
that the appellant jumped down the well her- 
self together with her three children. But from 
the statements of Kaisar Bai, Narayan and the 
statement of the appellant herself before the 
Committing Magistrate and the Sessions Judge. 

I am satisfied that the version given by the 
appellant in her own statement is correct and 
that she jumped into the well herself along 
with her three children in order to escape 
harassment at the hands of her sister-in-law 
Kaisar Bai. 

(4) On these facts the only question that 
arises for consideration is whether the appel- 
lant is guilty of the offence of murder of Ihe 
three children and of attempted suicide. The 
learned Sessions Judge has found her guilty 
under S. 302, Penal Code, but he has not stated 
under which clause of S. 300, Penal Code, the 


A. I.It 

act of the appellant in jumping down into a 
well together with her three children is mur- 
der. I think this act of the appellant clearly 
falls under the 4th clause of S. 3U0, Penal Code, 
which defines murder. On the facts it is clear 
that the appellant Gyarasi Bai had no inten- 
tion to cause the death of any of her children 
and she jumped into the well not with the in- 
tention of killing her children but with the in- 
tention of committing suicide. That being so, 
CIs. 1, 2 and 3 of S. 300, Penal Code, which 
apply to cases in which death is caused by an 
act done with the intention of causing death or 
causing such bodily injury as is likely to cause 
the death of person or sufficient in the. ordinary 
course of nature to cause death cannot be ap- 
plied to the present case. The only clause of 
S. 300, Penal Code, which then remains for 
consideration is the 4th clause. This clause says: 

“If the person committing the act knows that 
it is so imminently dangerous that it must, in 
all probability, cause death, or such bodily 
injury as is likely to cause death and com- 
mits such act without any excuse for incurr- 
ing the risk of causing death or such injury 
as aforesaid.” 

(5) It will be seen from this clause that if 
death is caused merely by doing an act with 
the knowledge that it is so imminently danger- 
ous that it must, in all probability, cause death, 
then the act is not murder as' is defined in 
clause 4, but is mere culpable homicide not 
amounting to murder. In order that an act 
done with such knowledge should constitute 
murder, it is essential that it should have been 
committed “without any excuse for incurring 
the risk of causing death or such bodily injury”. 
The question, therefore, is whether when the 
appellant jumped into the well together with 
her three children, she had the knowledge that 
her act was so imminently dangerous, as to 
cause in all probability the death of her children 
and further whether if she had such know- 
ledge her act in jumping into a well with her 
children was “without any excuse for incurring 
the risk of causing death or such bodily injury 
as is mentioned in cl. 4 of S. 300, Penal Code. 
Now I think it cannot be said in the present! 
case, with any degree of force that when the 
appellant jumped into a well with her children 
she had not the knowledge that her act was 
so imminently dangerous as to cause the death 
of her children. Her life might have become 
unbearable owing to domestic troubles and per- 
haps on account of these troubles, she decided 
to take her own life. I am also prepared to 
hold that on account of the discord in the house, 
the appellant was subjected to severe exaspera- 
tion and to a long course of conduct causing 
suffering and anxiety. But when on account of 
all these reasons, she left the house on the 
day of the occurrence saying that she would 
jump into a well with her children, it cannot be 
said that she was in such an abnormal state of 
mind that could not have any knowledge of the 
nature of her act. 

Every sane person — and in this case we are 
bound to take it that the appellant was sane — 
is presumed to have some knowledge of the 
nature of his act. This knowledge is not. ne- 
gatived by any mental condition short of in- 
sanity. In my opinion, the act of the appellant 
in jumping into a well with her children is 
clearly one done by the appellant knowing that 
it must in all probability cause the death of her 
children. I do not find any circumstances to 
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come to the conclusion that the appellant had 
some excuse for incurring the risk of causing 
the death of her children. The fact that there 
were quarrels between the appellant and sister- 
in-law and that her life had become unbearable 
on account of this family discord, cannot be 
regarded as a valid justification for appellant’s 
act of jumping into a well with her children. 

The words used in cl. 4 of S. 300, Penal 
Code are “without any excuse for incurring the 
risk of causing death or such injury as afore- 
said”. These words indicate that the imminent- 
ly dangerous act is not murder if it is done to 
prevent a greater evil. If the evil can be avoid- 
ed without doing the act, then there can be no 
valid justification for doing the act which is 
so imminently dangerous that it must, in all 
probability, cause death or such injury as is 
likely to cause death. Here there is no material, 
whatsoever, to come to the conclusion that the 
appellant could not have escaped the harass- 
ment at the hands of her sister-in-law except 
by jumping herself into a well with her three 
children. I am, therefore, inclined to think 
that the appellant’s act is clearly murder under 
cl. 4 of S. 300, Penal Code. 

(6) I must, however, notice two cases in which 
the question of the offence constituted by an 
act of a woman deliberately jumping into a well 
with a child in circumstances somewhat different 

T?u^« se ^ resen ^ * n this ca se has been considered 
The first case is one reported in — ‘Emperor v! 

Dhirajia , ILR (1940) All 647. In this case a 
village woman left her home with her six 
months old baby in her arms on account of her 
husband s llltreatment; after she had gone some 
distance from the home, she turned round and 
saw. her husband pursuing her. She became 
panicky and jumped down into a well nearby 
with the baby in her arms. The baby died, but 
the woman survived. On these facts, the learn- 
ed Judges of. the Allahabad High Court held 
that an intention to cause the death of the child 
could not be attributed to the woman, though 
she must.be attributed with the knowledge that 
such an imminently dangerous act as jumping 

down the well was likely to cause the child’s 
death. 

learned Judges held that considering 
the state of panic she was in, the culpable homi- 
cide did not. amount to murder as there was an 
excuse for incurring the risk of causing death. 
Mst. Dhirajia was thus found guilty under S. 

J i?’fT ena * ^°n e * It is not necessary to consider 
whether upon the facts of that case, the con- 
clusion that the woman was guilty of culpable 
honiicide not amounting to murder was justi- 
fied. But it must be observed that the learned 
Judges of the Allahabad High Court thought that 
th ®. J ear of her husband and the panic into 
which she was thrown could be an excuse for 
incurring the risk of causing death. Here there 
is no question of any panic or fright of the ap- 
pellant. It is, no doubt, true, as the learned 
Judges of the Allahabad High Court say that in 
assessing what is excuse or is not excuse, we 
uiust consider the state of mind in which the 
accused person was. 

But I think in considering the question we 
uiust take into account the state of mind of a 
reasonable and legally sane person and then 
determine whether the risk of causing death 
could have been avoided. On this test, there 
can be no room for thinking in the present case 
that the appellant was justified in jumping into 
a well with her three children merely on ac- 


£9}* n t der s i s f er- in-law’s attitude towards her 
The other decision is of the Bombay High Court 
in ‘Supaai Lukada v. Emperor’, AIR 192^ 
Bom 310. In that case too, a girl of about 17 
years of age who was carrying her baby on her 
back jumped into a well because her 
husband had ill-treated her and had prevented 
her from returning to her parents. 
n T kc iearned Judges of the Bombay High 
Court held tnat when the girl attempted to com- 
mi .t suicide ky jumping into a well she coulcl 
not be said to have been in a normal condition 

a !J.,,, was not > therefore, even aware of the 
childs presence and that as she was not con- 
scious of the child, there was not such know- 
ledge as to make S. 300 (4) applicable. The 
learned Judges of the Bombay High Court found 

the girl guilty under S. 304-A. The Bombay 
case is clearly distinguishable on the facts. In 
the present case when the evidence shows that 
the appellant left her home saying that she 
would jump into a well with her three children. 

c f n / 10 ^ c teurly be held that she was not aware 
that her children were with her. I n my opi- 
nion these two cases are not of much assistance 
to the appellant. 

(7) As regards the conviction of the appellant 
for an attempt to commit suicide, I think she 
has been rightly convicted of that offence. When 
s e jumped into the well, she did so in a con- 
scious effort to take her own life. 

(8) The appellant has been sentenced to trans- 
portation for life under S. 302, Penal Code. This 
is the only . sentence which could legally be 
passed in this case. But having regard to the 

Ihi 5' rc + ul ^ stan ces of the case and also to 
the fact that the appellant though not legally 

insane was not and could not be in a normal 

state of mind when she jumped into a well with 

her three children, I think this is not a case 

deserving of a severe punishment. I would 

therefore, recommend to the Government to 

commute the sentence of transportation for life 

to one of three years rigorous imprisonment. 

The sentence of six months’ simple imprison- 

% wa Q rded . t0 the a PPell a nt for the offence 
under S. 309 is appropriate. 

(9) In the result this appeal is dismissed 

(10) CHATURVEDI J.: I agree. 

B/V.R.B. Appeal dismissed 
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(GWALIOR BENCH) 

CHATURVEDI J. 

M ™i.«Pal Ujjain v. Ram Shanker 

Civil Misc. Appeal No. 18 of 1949, D/- 18 - 9 -';? 
f Civil P. C. (1908), S. 48 (1) (b) _ Subse 
auent order - Meaning of - Order of executing 
urt — Decree converted by compromise into 
decree for payment by instalments — Starting 
pomt. 5 

Where the original decree has been con- 
verted by compromise into a decree for 
payment by instalments and the decree- 
holder cai mot execute the decree until the 
judgment-dobtor.has defaulted, the decree- 
holders application though after 12 years 
from the date of the original decree but 

4 u lth - m ^i hree ^ e ? r a s of the la st payment by 
the judgment-debtor under the compromise. 

should be held to be within time. The 
judgment-debtor is also precluded from con- 
tending that the mode of payment of the 
decree by instalments agreed to by him is 

him * AIR 1944 Lah 106 and 
AIR 1932 All 273 (FB), Dissent, from. 

Anno: C.P.C., S. 48 N. 11 Pts. 3 to 12 N 12. 
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Shiv Dayal, for Appellant; Karkare, for Res- 
pondents. 

REFERENCES: Courtwar/Chronological/ Paras 


66 ind App 84: 14 Luck 192: 

AIR 1939 PC 80 3, 5 

' ’32) AIR 1932 All 273: 54 All 573 (FB) 3 

; 40) AIR 1940 All 107: (186 Ind Cas 614) 5 

(’40) AIR 1940 All 270: (ILR (1940) 

All 377 FB) 5 

(’ 4 0 ) ILR (1940) All 536: AIR 1940 All 423 3,5 

• 44) AIR 1944 Lah 106: (ILR (1944) 

Lah 592 ) 2, 5 

f”49) 1949 Mad BLR 95 5 

Civ Misc. Appeal No. 12 of 2004 (Madh B) 5 


JUDGMENT: This is an appeal directed 
against the judgment and decree of the Addi- 
tional District Judge, Ujjain, by which he held 
that the execution of a decree by the decree- 
holder is barred by the provisions of section 48 
C. P. C. as the application for execution was 
made more than 12 years after the date of the 
original decree passed on 6-10-1928. 

(2) If the decree-holder had sought for exe- 
cution of the decree of 1928 there is no question 
that an application would have been barred by 
limitation. But it appears in this case that in 
the execution of the original decree, in which 
there were more than one execution proceed- 
ings, at one such proceeding, the parties came 
to terms and in execution case No. 468 of 1991 
a compromise was entered into by the parties 
and certified by the Court on 16-2-1938 and 
the judgment-debtor promised to satisfy the re- 
maining claim by instalments. It was agreed that 
in default of payment of instalments on specified 
date the decree-holder would be entitled to realise 
entire sum by execution. When the execution 
application No. 264 of 1993 was filed the judg- 
ment-debtor objected that the decree was 
incapable of execution by the 12 years rule. 
This objection was overruled and the appeal 
was also dismissed on 22nd Dec. 1943. Then 
another execution application was filed on 
25-7-1946 and it was mentioned that it was for 
the revival of the execution case No. 264 of 
1998 and the judgment-debtor again raised the 
same obiection. 

This objection was overruled by the execut- 
ing Court but in appeal the learned Additional 
District Judge, Ujjain, placed reliance on — 
"Zaheer-ud-Din v. Mt. Amtur Rasheed’, A. I. R. 
1944 Lah. 106 for the proposition that an order 
of the Court which does not direct the payment 
of money at a certain date or at recurring 
periods but merely takes notice of and refers 
to the compromise to pay the decretal amount 
by instalments does not come within section 48 
sub-clause (1) (b) and cannot give rise to a 
fresh starting point of limitation. It had been 
held in this Lahore case that in the absence of 
any direction by the Court to the parties to 
receive and pay the money in accordance with 
the fresh contract arrived at between them, 
the order cannot be construed so as to contain 
a direction in regard to the payment of money 
at any date different from what was provided 

by the decree. 

( 3 ) The same view had been held in — 
‘Gobardhan Das v. Dau Davol , AIR 1932 All. 
973 - 54 All. 573 (FB). But after the Privy 
Council ruling in — ‘Oudh Commercial Bank 
Ltd Faizabnd v Bindbasni Kuer\ 66 Ind App 
34-' 14 Luck 192: ATR 1939 P. C. 80 it was 
held by a Division Bench of the Allahabad 
Uigh Court in — ‘Chhatra Pati Pertab Bahadur 
v Hari Ram’, ILR (1940) All 536: AIR 1940 


All 423 that a compromise between the decree- 
holder and the judgment-debtor entered into in 
the course of the execution proceedings, wiiich 
was duly recorded is enforceable in execution 
proceedings and that the period of twelve 
years would be computed from the date of the 
default of payment of the instalment. 

(4) Subsequent to this ruling several Courts 
have held that once the Court accepts the 
compromise and passes an order striking oil* 
the execution proceedings the Court intends 
that the decretal amount should be payable by 
instalments and the order which ii passes 
striking off the execution proceedings is in 
essence and substance an order made under 
section 48 of the C. P. C. which extends the 
period of limitation. So there is a conilict of 
opinion on the point. 

(5) I remember of a case — ‘Bal Kishan v. 
Laxman Rao\ Civil Misc. Appeal No. 12 of 
2004 (Madh. B.) in which I, as a Judge of the 
Gwalior State High Court, referred this point 
to a Division Bench for determination of this 
question. The Division Bench (Dixit C.J. & my- 
self) dissented from the proposition enunciated 
in — ‘Zheer-ud-Din v. Mt. Amtur Rasheed’, AIR 
1944 Lah 106 and relying on certain observa- 
tions made by their Lordships of the Judicial 
Committee in — ‘Oudh Commercial Bank Ltd. 
Faizabad v. Bindbasni Kuer\ AIR 1939 PC 80 
concurred in the views propounded by the 
Allahabad High Court in three cases in 1940. 
These cases are reported at pages 107, 270 and 
423 of 1940 Vol. of All India Reporter — 
‘Bhiki Mai Murari Lai v. Kundan Lai’, A. I. R. 
1940 All 107, — ‘Mahendra Rao v. Bishambhar 
Nath’, AIR 1940 All 270 (FB) and — ‘Chhatra 
Pali Pertab Bahadur v. Hari Ram’, AIR 1940 
All 423. Subsequently it appears, the same 
view was taken by Justice Rege in — ‘Punam 
Chand v. Jagannath’, 1949 Madh. B. L. R. 95 
in which it was held that if the compromise 
contained any operative words, those words 
become an order of the executing Court and 
that being so, they would come within the 
intention of the word ‘any subsequent order* 
contained in section 48, sub clause (l)(b) C.P.C. 

(6) On a review of these cases I come to the 
conclusion that where original decree has been 
converted by compromise into a decree for 
payment by instalments and the decree-holder 
cannot execute the decree until the judgment- 
debtor has defaulted, the decree-holder’s appli- 
cation though after 12 years from the date of 
the original decree, but within three years of 
the last payment by the judgment-debtor under 
the compromise, should be held to be within 
time. The judgment-debtor, in my opinion, is 
also precluded from contending that the mode 
of payment of the decree by instalments agreed 
to by him is not binding on him. 

(7) In this view of the matter in my judg- 
ment the learned Additional District Judge, 
Ujjain, was clearly in error and his order must 
be set aside. I therefore hold that the execu- 
tion was within limitation. 

(8) I would therefore allow this appeal with 
costs, set aside the judgment and the decree 
passed by the Additional District Judge Ujjain, 
and, restore the order of the City Sub Judge 
Ujjain so far as the point of limitation is 
concerned. 

A/V.R.B. Appeal allowed. 
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(INDORE BENCH) 

(FULL BENCH) 

SHINDE C. J„ DIXIT AND MEHTA JJ. 

Sarup Chand and Hukumchand, a firm of 
Indore, Petitioners v. Union of India and 
another. Opponents. 

Civil Misc. Case No. 6 of 1952, D/- 10-11-1952. 

t*(a) Income-tax Act (1922), Ss. 2 (14 A), 
Proviso (b), 3, 4, 4 A, 4B, 64 — Assessees 
m Madhya Bharat — Liability to assessment in 
respect of income accruing: in year from 1-4-49 
to 31-3-50. 


restrictions on the powers of the Dominion 
Legislature. Nor does the Article preserve 
Ss. 6 and 101 of the repealed Government 
of India Act, 1935, which permitted res- 
trictions being put on the power of 
the Dominion Legislature by Instruments 
of Accession. There is no justification for 
reading Art. 372 (1) as laying down any 
limitation upon the power of the Parlia- 
ment to amend the Income-tax Act and 
make it applicable to Part ‘B’ States so as 
to tax income accruing in States prior to 

A* 1941 FC 16; AIR 1952 Madh-B 
57 (FB); AIR 1952 Madh-B 181, Foil 


The combined result of sub-cls. (i) and 
(ii) of cl. (b) of the proviso to S. 2 (14 A) 
is to give jurisdiction to the Income-tax 
Officer, Indore, to charge the assessees to 
tax in respect of the income which accrued 
to them in the year ending on 31-3-50 in 
a taxable territory without Madhya Bharat, 
it being an income which accrued to the 
assessees who are deemed to be ‘resident’ 
in the taxable territories of Madhya Bharat 
in that year under sub-cl. (i) of cl. (b) 
of the proviso. Under sub-cl. (iii) the 
income which accrued to the assessees in 
Madhya Bharat during the period from 
1-4-49 to 31-3-50 is an income which 
accrued in a taxable territory for the pur- 
pose of making any assessment of the year 
ending on 31-3-51. It is clear from a 
careful reading of Ss. 3, 4, 4A, 4B and 
2 (14A) of the Act that once it is held 
that under cl. (b), (iii) of the proviso to 
S. 2 (14A) a Part ‘B’ State is, during the 
period from 1-4-49 to 31-3-50 which is a 
period included in the previous year for 
the purpose of making an assessment of 
the year ending on 31-3-1951 or for any 
subsequent year, a taxable territory, it 
follows as a necessary and logical conclu- 
sion that chargeability of the income ac- 
cruing in that year to tax arises under 
Ss. 3 and 4 of the Act. When, the express 
words of the proviso to S. 2 (14A) make 
the income accruing in Madhya Bharat in 
the year from 1-4-49 to 31-3-50 chargeable 
to tax under the Act, the effect of these 
words cannot be narrowed or whittled 
down by applying a rule of construction 
about statutes which are not by express 
words or necessary intendment retrospec- 
tive. The income which accrued to the 
assessees in the year from 1-4-49 to 31-3-50 
in Madhya Bharat is chargeable to tax 
under the Indian Income-tax Act, and that 
irrespective of whether this income is, or 
is not chargeable under the Act, sub-cls. 
(i) and (ii) of Cl. (b) of the proviso of 
S. 2 (14A) read with S. 64 give jurisdic- 
tion to the Income-tax Officer, Indore, to 
tax the assessees in respect of the income 
which they derived in that year from with- 
out Madhya Bharat. AIR 1947 FC 32, 
Foil.; (1926) AC 37, Rel. on; AIR 1951 Raj 
94, Dissent. (Paras 10, 14, 18, 19) 

Anno: Income-tax Act, S. 3 N. 1, 2; S. 4 
K 1, S. 4A N. 1; S. 4B N. 1; S. 64 N. 1, 2. 

(b) Constitution of India, Art. 372 — Power 
to amend Income-tax Act imposing income-tax 
in Madhya Bharat on income accruing before 
26-1-50. 

Article 372 does not save the Covenant 
_ of the Madhya Bharat, which is not a 
statute and which did not itself impose any • 


(c) Income-tax Act (1922), S. 
Notice to adult member. 


(Para 22) 

22 ( 2 ) — 


a notice issued to any adult member of 
a Hindu Undivided family for submitting 
a return of the income of the family is a 
valid notice. (Para 2 3) 

Anno: Income-tax Act, S. 22 N. 3. 


(d) Income-tax Act 
notice — Effect. 


(1922), S. 22 — Invalid 


The jurisdiction of the Income-tax Officer 
to assess and the liability of the assessee 

* *? x are not conditional on the 
validity of the notice. AIR 1947 FC 32, 

Foll ‘ (Para 23) 

Anno: Income-tax Act, S. 22 N. 8. 


. <?> I“come-tax Act (1922), S. 64 (3) — Ob 
jection as to place of assessment. 

An objection as to the place of assess- 
ment must be specific and sub-s. (3) be- 
comes operative only when a question as 
to the place of assessment arises. If, there- 
• the statements made by an assessee 
in his return about the principal place of 
business or residence in any area are ac- 
cepted by the Income-tax Officer, it cannot 
be said that there is for determination a 
question as to the place of assessment. The 
fact that the return filed by the assessee 
was marked as ‘under protest’, does not 
mean that the assessee raised an objection 
as to the place of assessment. The state- 
ment by the assessee to the effect that the 
income which accrued to him in Madhya 
Bharat in the year 1949-50 could not be 
taxed under the Income-tax Act and that 
therefore, he was not liable to pay any 
tax, cannot be read as even suggesting 
remotely that the assessee objected to the 
place of assessment. The question as to 
the place of assessment is more one of 
administrative convenience than of juris- 
diction. It cannot be said that the assess- 
ment is bad as the Income-tax Officer did 

the procedure laid down in 
S. 64 (3). AIR 1945 FC 9, Foil. (Para 25) 
Anno: Income-tax Act, S. 64 N. 3. 


(f) Income-tax Act (1922), S. 64 — Juris- 
diction of Income-tax Officer to assess. 

Where the assessee’s principal place of 
business is Indore, and the family resides 
in Indore, the jurisdiction of the Income- 
tax Officer, Indore, to assess the assessee 
is not excluded by the fact that the 
Income-tax Officer, Bombay, has com- 
menced assessment proceedings in respect 
of the income accruing and received by the 
assessee within his area. (Para 26) , . 

Anno: Income-tax Act, S. 64 N. 1, 2. 


1953 M. B./9 & 10 


66 Madhya Bharat Firm Sarup Chand v. Union of India (FB) (Dixit J.) 


(g) Income-tax Act (1922), S. 30 — Provi- 
sional assessment — Denial of liability to he 
assessed — Appeal. 

Under S. t.ul ihere is no right of appeal 
against a provisional assessment. Under 
S. 30 (1), an appeal lies against any assess- 
ment made unuer any ot the sub-sections 
of S. 23 and against certain orders of the 
Income-tax Olhcer which are expressly 
specilied in S. 30 (1). No appeal lies 
before any assessment is made. An assessee 
who denies his liability to be assessed is 
entitled to appeal on that ground only 
after the assessment is made. (Para 27) 
Anno: Income-tax Act, S. 30 N. 1. 

(k) Constitution of India, Art. 226 — Order 
restraining Income-tax officer from enforcing 
assessment — Order by Income-tax Officer 
passed on same day subsequent to High Court’s 
order — Validity. 

The Income-tax Officer made a provi- 
sional assessment and assessed the assessee 
to a tax in respect of the income and gave 
a notice to the assessee on 19-2-52. There- 
after on 28-2-52 application under Art. 226 
was presented and the assessee obtained 
from the High Court on 29-2-52 an order 
restraining the non-applicants from enforc- 
ing or taking any steps to enforce the 
provisional assessment order and the notice 
of the demand of the tax. This order was 
served on the Income-tax Officer on 3-3-52. 
But the order imposing penalty was passed 
by the Income-tax Officer at the close of 
the day after the High Court had issued 
earlier in the day the order of injunction. 

Held that the order of the Income-tax 
Officer imposing penalty was clearly with- 
out jurisdiction and illegal. 

Held further that the warmth and vehe- 
mence with which the counsel for the 
assessee urged that the Income-tax Officer 
desired to forestall the High Court was 
justified in the circumstances of the case. 

(Para 31) 

R. J. Kolah and S. M. Samvatsar, for Peti- 
tioners; K. A. Chitale Advocate-General 
Madhya Bharat Govt, and Kirpal, for Oppo- 
nents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’38) AIR 1938 PC 175: ILR 1938 Bom 487 11 

(’41) AIR 1941 FC 16: (ILR (1941) 

Kar FC 72) 22 

(’45) AIR 1945 FC 9: (ILR (1945) 

Kar FC 88) 24, 25 

(’47) AIR 1947 FC 32: (26 Pat 442) 14, 23 

(’52) ILR (1952) Madh-B 178: (AIR 1952 
Madh-B 57 FB) 20 

(’52) Civil Misc. Petn. No. 237 of 1951: 

(AIR 1952 Madh-B 181) 20, 22 

(’51) AIR 1951 Raj 94: (1951-20 
ITR 214) 2, 9, 12, 16, 21 

(1926) AC 37: (95 LJKB 165) 14 

DIXIT, J. : This is an application by the peti- 
tioners styling themselves as the firm Messrs 
Sarup Chand Hukumchand of Indore, under 
Art. 226, Constitution of India, for a writ of 
certiorari and a writ of prohibition or a writ 
of like nature or an order, for quashing a pro- 
visional assessment of the tax payable by the 
firm for the assessment year 1950-1951, made 
by the Income-tax Officer, Indore, under S. 

23B, Income-tax Act, 1922, and for restraining 
the opponents from enforcing the assessment 
order and a notice of demand dated 19-2-52 
by which the applicants were directed to pay 
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the amount of the tax, namely Rs. 2,58,154-8-0 
on or before 29-2-1952. The petitioners have 
also filed another application in these proceed- 
ings challenging the propriety and validity of 
an order said to have been made on 29-2-52 by 
the Income-tax Officer, ignoring an order of 
interim injunction issued by this Court on 29- 
2-52 prohibiting the Income-tax Officer from 
taking any action to enforce the provisional 
assessment and the notice of the demand dated 
19-2-52, and imposing a penalty of Rs. 25,000/- 
for the failure of the petitioners to pay the 
amount of the tax before the time fixed for its 
payment. 

(2) The case of the petitioners before us is 
that until 31-3-50, they carried on business as 
a firm of Shroffs and also dealt in gold, silver 
speculation business and that the firm had its 
offices at Bombay, Calcutta, Ujjain and Indore; 
that on or about 25-11-1950 the Income-tax 
Officer ‘A’ Ward Indore, issued a notice under 
S. 22, Income-tax Act (hereinafter referred to 
as the Act) to Sir Hukumchand, a member of 
the petitioner-firm requiring him to make a 
return of his income for the income-tax assess- 
ment year 1950-1951. In response to this no- 
tice, Sir Hukumchand while submitting a re- 
turn under protest, addressed a letter dated 
19-12-50 to the Income-tax Officer saying that 
as the Act was made applicable to Madhya 
Bharat only from 1-4-50, he could not be asked 
to furnish a return of his income prior to 1-4-50 
or assessed any tax on that income. In the 
letter Sir Hukumchand also stated that he was 
a member of Hindu undivided family and as 
such had no separate source of income and 
further that he was submitting the return of 
the income “with a view to avoid penal action 
without admitting any liability to tax under 
the Indian Income-tax for 1950-51”. On 6-1-51 
the Income-tax Officer informed Sir Hukum 
Chand that the return of the income required 
from him was of the Hindu undivided family 
and not in his capacity as an individual and 
that accordingly in the return the income ac- 
cruing to the family be shown. 

Nothing was done regarding the filing of a 
return of the income of the undivided family 
until 4-1-52. On this date, the Income-tax 
Officer sent a letter to Sir Hukum Chand draw- 
ing his attention to the fact that although a 
notice under S. 22(2) of the Act had been duly 
served on him as far back as 25-11-50, he had 
not submitted a return of the total income and 
total world income for the assessment year 
1950-1951. After referring to the provisions of 
the Act with regard to his power to make an 
assessment to the best of his judgment in de- 
fault of a return, the Income-tax Officer advised 
Sir Hukum Chand to furnish a return of the 
income without any further delay. The Income- 
tax Officer also mentioned in this letter 

“that as a special case it has been decided by 
the Government that tax-demand for the 
assessment year 1950-1951 will not be en- 
forced till the decision of the Supreme Court 
in the appeal pending before them.” 

We are informed by the learned Counsel for 
the parties that the appeal referred to in this 
letter is an appeal from the decision of the 
Rajasthan High Court in — ‘Madan Gopal v. 
Union of India*. AIR 1951 Raj 94. As a sequel 
to this letter Sir Hukum Chand filed on 18-2- 
52 a return of the total income and the total 
world income accruing to his Hindu undivided 
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family during the previous year ending on 31-3- 
1950. 

In the return which was marked as ‘under 
protest’ the principal place of business was 
shown as Indore; tne income arising in Madhya 
Bharat was shown as Rs. 18,84,604 /-/ while 
the income arising without Madnya Bharat was 
shown as Rs. 3,37,380. On receipt of the return, 
the Income-tax Officer made a provisional as- 
sessment of the tax on the income arising out- 
side Madhya Bharat and assessed the peti- 
tioners to a tax of Rs. 2,58,154-8-0 in respect of 
the income and gave a notice to Sir Hukum 
Chand on 19-2-52 to pay the amount of the tax 
on or before 29-2-52. On this very date, the 
Income-tax Officer wrote a letter to Sir Hukum- 
chand explaining the provisional assessment 
and pointing out to him the fact that the as- 
surance given by him in his letter of 4-1-52 
related to the postponement of the assessment 
of the income accruing in Madhya Bharat only 
and not to the postponement of the assessment 
of the income arising outside Madhya Bharat, 
about the assessment of which there was no 
dispute. Thereafter on 28-2-52 this application 
was presented and the petitioners obtained from 
this Court on 29-2-52 an order restraining the 
non-applicants from enforcing or taking any 
steps to enforce the provisional assessment" order 
and the notice of the demand of the tax. This 
order was served on the Income-tax Officer on 
3-3-52. But it appears that in the meantime 
the Income-tax Officer passed an order on 29- 
2-52 recording the fact that the amount of tax 
provisionally determined as payable by Sir 
Hukum Chand had not been paid till the close 
of the treasury on 29-2-52 and imposing 
upon him a penalty of Rs. 25,000/- under S 
46(1) of the Act. 

(3) In this petition, the validity of the assess- 
m e nt is questioned on the grounds that (1) as 
Madhya Bharat became a taxable territory 
from 1-4-50, the income accruing or arising to 
the petitioners or received by them before this 
date was not liable in Madhya Bharat to any 
income-tax or super tax and that, therefore, 
the Income-tax Officer had no power or autho- 
rity to assess the petitioners to any tax for 
the assessment year 1950-1951 on any income 
whether arising within or without Madhya 
Bharat; (2) that Parliament had no power to 
make any law imposing income-tax or super- 

° n ^come -accruing or arising in 
Madhya Bharat prior to 26-1-50; (3) and that 
no proper or valid notice was issued or served 

Tfc-*^ tltl0ner ? under S * 22 (2) of the Act. 
J.ne petitioners also make a grievance that in 

making the provisional assessment of the tax 
on income arising outside Madhya Bharat the 
income-tax Officer has gone behind the assu- 
rance given by him in his letter dated 4-1-52. 

It is further said that for the last several 
Fears the petitioners had been assessed to tax 
* if? Income-tax Officer Bombay in respect 
ox their income arising outside Madhya Bharat 
and that the Income-tax Officer of Indore had 
no jurisdiction to change the place of assess- 
ment and assess the petitioners in Indore in 
respect of the said income. At the hearing 

this petition the petitioners filed a further 
affidavit stating that they had already filed be- 
fore the Income-tax Officer, Bombay, returns 
of the income of the firm of Messrs Sarup 
^hand Hukum Chand for the assessment years 
1948-1949, 1949-50 and 50-51. It is, however, 


admitted in para 3 of this affidavit, that no re- 
turn for the assessment years 1949-50 and 1950- 

nf Q f i ncom e of the Hindu undivided family 
ol Sir Hukum Chand has been filed before the 
Income-tax Officer, Bombay. 

<tL The f u Ct u *? nd circum stances narrated 

mnn ’ ir !i ^ u lch V? e P rovisiona l assessment was 
made and the notice of demand was issued to 

the petitioners, are not disputed by the non- 
applicants. It is, however, denied by them that 
duiing the material period the petitioners were 
a “, rm carrying on business in Bombay, Indore 
and other places. The non-applicants main- 
tain that the status of the petitioners accord- 
mg to the return filed by them is that of a 
Hindu undivided family. As to the grounds 
on which the petitioners challenge the assess- 
ment, the rejoinder of the Income-tax Officer 

th f at +K S ' A f ead With P r0ViS 0 (b) to 

S. 2(14A) of the Act authorises the levy of 
the tax on incomes which accrued, arose or 

£f r< L r f e ^ Ve , d in Madh ya Bharat prior to 1-4- 
th . at . P^amem has the power under Art. 
246 of the Constitution read with the agree- 
ment entered into between the President of 

nn d 9 a fi and tde ? a j Pramukn of Madhya Bharat 
on 26-2-50 to impose tax on income which 
accrued, arose or was received in Madhya 
Bharat prior to 26-1-50 and that the provisions 
of Indian Income-tax Act, 1922, and the Indian 
Finance Act, 1950, which authorise the levy 

of the tax for the year 1950-1951 are neither 
ultra vires nor illegal. 

As regards the validity of the notice the non- 
apphcants stated in para 11A of the return that 

Q he 0 of o J d ! ty or ot . her wise of the notice under 
b. 22 ( 2 ) has no importance for the point to 
be decided by the Hon’ble High Court. A 
^ftorn c an be filed either voluntarily under 

^vcc ^ ^ °r hy an order of the Income-tax 
Officer under S. 22(2). The provisional as- 
sessment now in dispute was made after the 
receipt of such a return and hence the objec- 
tion of the petitioners is uncalled for.” 

The opponent No. 2 also submits in his reply 
to the petition that as under the Act a person 
can be assessed only by one Income-tax Officer 
on all income arising at different places, he had 
jurisdiction to assess the petitioners to tax in 
respect of the income arising outside Madhya 
Bharat. According to non-applicant 2 the assu- 
rance contained in his letter dated 4-1-52 was 
only with regard to the postponement of the 
assessment of the tax on the petitioner’s income 
in part B States Lastly, it is submitted in 
the return that the petitioners have no case 

° f a + u y 0f th ? writs P ra ^ ed *or and 
that they have other specific and adequate legal 

remedy for challenging the provisional assess- 

ment. 

(5) ^ will be seen from what has been stated 
above t at the petitioners have been assessed 
to tax for the assessment year 1950-1951 not 
on the income which accrued to them in Madhya 

Twr da iu or i the income arising without 

Madhya Bharat, to wit in Part A States. The 
liability of the petitioners to pay tax on this 
income on an assessment in a Part A State is 
not disputed before us. The main complaint 
the a PPhcants is that the Income-tax Officer 
Indore has no jurisdiction to assess them to tax 
on the income which they derived from with- 
out Madhya Bharat during the year ending on 
31-3-50; that it is the competent Income-tax 
Officer in Part A State who alone can make an 


G8 Madhya Bharat Firm Sarup Chand v. Union of India (FB) ( Dixit J.) 


assessment of tax on this income and that as 
a matter of fact assessment proceedings in 
respect of this income are pending before the 
Income-tax Officer, Bombay. The real ques- 
tion for decision, therefore, is as to the juris- 
diction of the Income-tax Officer, Indore to 
assess the petitioners to tax in respect of the 
income which accrued to them outside Madhya 
Bharat in the assessment year 1950-1951. 

But Mr. Kolah the learned Counsel appear- 
ing on behalf of the petitioners has made the 
question of the assessability of the income 
which accrued to the applicants within Madhya 
Bharat in the year ending on 31-3-50 as the 
foundation of his attack on the jurisdiction of 
the Income-tax Officer, Indore, to tax the in- 
come which the applicants derived from with- 
out Madhya Bharat. It, therefore, becomes 
necessary to consider the question whether the 
income which accrued to the petitioners in 
Madhya Bharat in the accounting year 1949- 
1950 is liable to tax. 

(6) I do not propose to set out here the 
elaborate and helpful arguments of the learned 
Counsel for the petitioners and of Mr. Chitale 
the learned Advocate General of Madhya Bha- 
rat who appeared on behalf of the Union of 
India. A reference will be made to them, 
where necessary, while dealing with the ques- 
tions raised by the submissions made by the 
learned Counsel. The questions are (1) whe- 
ther under S. 3 read with S. 2(1 4 A) of the 
Act, the income accruing to the petitioner in 
the accounting year 1949-1950 in Madhya Bha- 
rat is liable to tax; (2) whether if the said 
income is not liable to tax, the Income-tax 
Officer, Indore, can assess tax on the petitioners’ 
income which accrued to them in Part A States 
during the year ending on 31-3-50; (3) whether 
the provisions of the Indian Income-tax Act, 
1922, as amended by the Indian Finance Act, 
1950, in so far as they authorise the levy of 
the tax on income accruing in Madhya Bharat 
in the period prior to 26-1-50 are ultra vires; 
(4) whether the notice issued to the petitioners 
under S. 22 of the Act requiring them to sub- 
mit a return of their undivided family was 
a valid notice; (5) and whether the petitioners 
raised before the Income-tax Officer, Indore, 
an objection as to the place of assessment; and, 
if they did, whether the Income-tax Officer 
was right in making the assessment without 
following the procedure laid down in S. 64(3) 
for the determination of the question as to the 
place of assessment. 

(7) The first two questions involve the true 
construction of S. 2(14A) of the Act and the 
proviso to it or really the construction of the 
proviso. Before considering the proviso, it is 
pertinent to observe that the Income-tax Act, 
1922, was made applicable to Madhya Bharat 
from 1-4-50. Prior to this date, there was no 
law imposing tax on income in the territories 
comprising of the former Indore State or of any 
other covenanting State of Madhya Bharat. 
The Finance Act, 1950, amended the Income- 
tax Act and made it applicable to the whole 
of India except the State of Jammu and Kash- 
mir and inter alia introduced in the Act a de- 
finition of the term “taxable territories”. Now 
under S. 3 of the Act, income-tax is charged 
at the rate or rates fixed for the year by the 
Annual Finance Act. The charge is on every 
individual, Hindu undivided family, company, 
local authority, firm itself or partners of the 
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firm individually, and other association of per- 
sons or the members of the association indi- 
vidually. The income taxed is that of the pre- 
vious year and not of the year of assessment. 
The levy of the tax is on the total income of 
the assessee computed in accordance with and 
subject to the provisions of the Act. Section 
2(15) defines “total income” as 

“total amount of income, profits and gains 
referred to in sub-s. (1) of S. 4 computed in 
a manner laid down in this Act.” 

The material provision of S. 4(1) is as fol- 
lows : 

“Subject to the provisions of this Act, the 
total income of any previous year of any 
person includes all income, profits and gains 
from whatever source derived which — 

(a) are received or are deemed to be re- 
ceived in the taxable territories in such year 
by or on behalf of such person; or 

(b) if such person is resident in the taxable 
territories during such year, — 

(i) accrue or arise or are deemed to ac- 
crue or arise to him in the taxable terri- 
tories during such year, or 

(ii) accrue or arise to him without the 
taxable territories during such year, or 

(iii) having accrued or arisen to him 
without the taxable territories before the 
beginning of such year and after the 1st 
day of April, 1933, are brought into or 
received in the taxable territories by him 
during such year, or 

(c) if such person is not resident in the 
taxable territories during such year, accrue 
or arise or are deemed to accrue or arise to 
him in the taxable territories during such 
year.” 

(8) The effect of Ss. 3 and 4 is to tax the per- 
son resident in the taxable territories during 
the previous year, that is, the year previous 
to the year of assessment on all his income 
whencesoever derived and to tax the person 
not resident in the taxable territories upon all 
income which accrued or deemed to have 
accrued to the person in the taxable territories 
during the previous year. 

(9) It is thus clear from Ss. 3 and 4 of the 
Act that if Madhya Bharat was a taxable terri- 
tory in the year ending on 31-3-1950, the peti- 
tioners are assessable by reference to the 
income which they derived within or without 
Madhya Bharat in that year. Learned Coun- 
sel for the petitioners, however, contends that 
under S. 2(14A) Madhya Bharat became a 
taxable territory from 1-4-1950 and was not a 
taxable territory during the accounting year 
1949-1950. In support of this contention he 
strongly relied on the decision of the Rajasthan 
High Court in — ‘Madan Gopal v. Union of 
India*, AIR 1951 Raj 94, which he read out to 
us in extenso. He supplemented the reading 
by addressing arguments to emphasise the con- 
clusions arrived at by the learned Judges of 
the Rajasthan High Court and their reasons 
for the conclusions. 

Mr. Chitale on the other hand urged that 
though under sub-cls. (d) and (e) of S. 2(14A) 
Madhya Bharat became a taxable territory 
from 1-4-1950, the proviso (b), (iii) to 
that section treats Madhya Bharat as if it were 
a taxable territory during the period from 1-4- 
49 to 31-3-50 for the purpose of making any 
assessment and that on a plain and natural 
construction of the wording of cl. (b), (iii) of 
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the proviso, the income which accrued to the 
petitioners in the year ending on 31-3-50 was 
chargeable to income-tax under S. 3 of the Act. 
The question raised must, therefore, be decided 
by an examination of the provisions of S 2 
(14AX This section classifies “taxable terri- 
tories” into five categories as respects different 
period of time. I do not propose to burden the 
judgment with the details of the now too well- 
known historical changes in the territory of 
India during the years 1947-50 which form the 
basis of the classification in S. 2(14A). They 
have been noted with clarity in para 16 of the 
decision of the Rajasthan High Court. For our 
purposes it is sufficient to refer to the material 
provisions of S. 2(14A). 

These are as follows: 

““Taxable territories” means— 


(d) as respects any period after 31-3-1950 
and before 13-4-1950, the territory of India 
excluding the State of Jammu and Kashmir 

Union^n<T atia 3 anC * ' Pun ^ alD States 

(e) as respects any period after 12-4-1950, 

IfoSMaStaS, : e " ludlns the s,,,e 

be P SS t. 1 include— Xab ' e terri,otles sba " 


(b) The whole of the territory of India 
excluding the State of Jammu and Kashmir 

(i) as respects any period, for the pur- 
poses of Ss. 4A and 4B, 

as aspects any period after 31-3- 

1950, for any of the purposes of this Act 
and ’ 

(iii) as respects any period included in 
the previous year for the purpose of 

™ asses / ment o f the year ending 

on 31-3-1951, or for any subsequent year;” 

H e n ° ted from these provisions 
/ \ if the matter stood alone on els. (d) and 

( e ) of S. 2(14A) without the proviso, then the 

°t M M hya Bharat could not be re- 
as taxable territories during the ac- 

0^er ng lnl a rp 1949 t 95 2 and the Income-tax 
ihf n%y° Uld have no jurisdiction to 

assess the petitioners on the income which 

vM^ ed a t th £ m ln Madhya Bharat during that 
iear. But when the words of the proviso (b) 

<5 on^Awu 111 ’ as they must be written in, to 

m-nvina fi he r ° n a true construction of the 

a fictl °n is created and the whole of 

but pTina ry °. f . In ^ a including Madhya Bharat 

is Ve^laf a g th ! Stat , e of J ammu and Kashmir 
garded as taxable territory as respects 

certain periods and certain purposes not other- 

wise covered by the els. (d) and (e) of the sub- 

;‘ a P , lve . part , of the definition of “taxable terri- 
te: given in S. 2(14A). Thus, so far as 

B l‘ a / r ^ t is concerned, whereas under 
Jh and of substantive part of the 
defim hon “taxiibie territory”, it is not a tax- 
?, ? e . ifyi f? ry a f respects any period prior to 

»s deemed to be such under the 

4 r 0 I t° J bb W for the Purposes of S. 4A and 
If . f do not think that the words “any 

enu 1 + d J n c ’ (bb ® of the Proviso can be 
construed as meaning any period after 31 - 3 - 

For to do so is to ignore the full effect of 

me words “shall be deemed to include” which 


occur in the proviso. Sub-cl. (ii) of cl. (b) of 
the proviso regards the whole of the territory of 
India excluding the State of Jammu and Kash- 
mir as taxable territory as respects any period 
after ol-3-1950, for any of the purposes of the 

l* 

When it is remembered that under els (d) 
and (e) of the definition the Patiala and East 
Punjab States Union become taxable territory 
from 13-4-50, the effect of this sub-clause of th» 
proviso is inter alia to artificially regard the 
Patiala and East Punjab State as a taxable 
territory from 1-4-50 for any of the purposes 
of the Act. But on a plain and natural nfean- 
mg of the words of this clause, this does not 
appear to me the sole object of the clause. It 
is also to place beyond dispute the fact that it 

ii i ot * or any particular purpose or purposes 
that the whole of the territory of India is a 

. aS . r . espect , s a °y P er iod after 
31-3-1950, but that it is so, for any of the pur- 
pose of the Act. This clause, as the learned 
Advocate General suggested, enables the autho- 
rities appointed under the Act to set in motion 
the whole procedure laid down in the Act from 
1-4-1950, in the territories which were before 
this date not taxable territories and where the 
machinery under the Act did not exist To 
me, it seems that the combined result of sub- 
cls. (i) and (ii) of cl. (b) of the proviso, so far 
as the petitioners are concerned, is to give 
jurisdiction to the Income-tax Officer, Indore 

in respect of the income 
which accrued to them in the year ending on 
31-3-50 in a taxable territory without Madhya 
Bharat, it being an income which accrued to 
the petitioners who are deemed to be ‘resi- 
dent’ in the taxable territories of Madhya Bha- 
rat in that year under sub-cl. (i) of cl. (b) of 
the proviso. Coming now to sub-cl. (iii) of cl 
(b) of the proviso, we find its language plain 
enough. It makes the whole of the territory 
of India including Madhya Bharat and ex- 
cluding the State of Jammu and Kashmir a 
taxable territory during the period from 1 - 4 - 
49 to 31-3-50 for the purpose of making any 
assessment of the year ending on 31 - 3 - 1951 . 
Under this clause the income which accrued to 
the petitioners in Madhya Bharat during the 
period 1-4-49 to 31-3-50 is an income which 
accrued in a taxable territory for the purple 
of making any assessment of the year endim? 
on 31-3-51. 5 

(11) At this state it would be convenient to 
refer to the decision of the Rajasthan High 
Court on which the learned Counsel for the 
petitioners has founded his arguments, and the 
reasoning and the conclusions of which he com- 
mends us for acceptance. In that case the 
question arose whether under the Indian In- 
come-tax Act, 1922, income accruing or arism^ 
in Rajasthan (which is also like Madhya Bhat 
rat a Part B State) before it became on 1-4-1950 
a taxable territory under the Act, was liable 
to income-tax. One of the contentions that 
was put forward on behalf of the petitioner 

one M a dan Gopai Kabra, in that case was that 

as Rajasthan was not a taxable territory dur in* 
the accounting year 1949-50, he was immunf 
from liability to assessment on the income of 
that year. In answer to this contention the 
Counsel appearing for the Union of India lo 
lied on cl (b), (iii) of the proviso to 

cruing in the year from 1-4.49 to 31 V L 

Rajasthan was liable to tax The ^fearned 
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Judges of Rajasthan High Court while accept- 
ing the contention of the petitioner before them 
observed that els. (d) and (e) of S. 2(14A) made 
Rajasthan a taxable territory from 1-4-49 to 
31-3-50 and “the extended meaning given by 
the proviso was to be restricted so far as may 
be expressly stated therein.’' 

They dealt with the proviso in para 18 of 
their judgment as follows: 

“The proviso (b) can be divided into three 
portions and the whole of the territory of 
India (excluding Jammu and Kashmir) is 
declared to be the taxable territory of India, 
firstly as regards any period for the purpose 
of Ss. 4 A and 4 B. These sections relate to 
a definition of persons who may be classed 
as ‘residents’ or ‘not ordinarily residents’ in 
taxable territories in any year, and residence 
for certain periods prior to the year for which 
assessment has to be made, is directed to be 
taken into account. The first clause in pro- 
viso (b) means to say that the earlier resi- 
dence in Part l B’ States will be taken to be 
residence in taxable territories while taking 
account of the residence for a certain prior 
period. The said proviso secondly declares 
the whole of the said territory to be taxable 
territory as respects the period after 31-3-50, 
for any of the purposes of Income-tax Act, 
1922. So far as Rajasthan is concerned, the 
same matter is stated in cl. (d) of the defini- 
tion, but it also makes Patiala and East 
Punjab States Union as taxable territories 
for the period from 1st April to 12th April, 
although according to cl. (e) in the definition, 
it was not declared to be taxable territory 
in that clause. Clause (ii) of the proviso was 
obviously enacted in order to get over the 
difficulty of separate assessment of tax for 
the period from 1st April to 12th April as re- 
gards individuals in Patiala and East Punjab 
States Union. 

In this second clause the words “for any 
of the purposes of this Act” clearly signify 
that the aforesaid territory including Rajas- 
than is a taxable territory for the purposes of 
levy, assessment and collection of income-tax. 
In the third clause, the whole of the territory 
of India (excluding Jammu and Kashmir) is 
declared to be taxable territory as regards 
any period included in the previous year for 
the purposes of making any assessment of 
the year ending on 31-3-51 or for any sub- 
sequent year. Assuming for the moment 
that the words “assessment of the year” mean 
the same thing as “assessment for the year” 
and assuming that the previous year of the 
individuals affected, runs from 1st of April 
of any year to 31st day of March of the suc- 
ceeding year, the previous year re- 
ferred to in the clause for the pur- 
pose of making any assessment in 
the year beginning on 1-3-50 and ending on 
31-3-51 would be the year from 1-4-49 to 31- 
3-50, but the proviso makes the whole of the 
territory of India taxable territory only for 
the purpose of making any assessment of 
the year 1950-1951, and for no other purpose. 
According to the scheme of the Income-tax 
Act. it is divided into seven chapters, and 
while charge of income-tax is dealt with in 
chapter T. the assessment is dealt with in 
chapter IV. 

Their Lordships of the Privy Council have 
observed in the case of — ‘Commissioner of 


A. I. R. 

Income-tax Bombay Presidency and Aden v. 
Khem Chand Ramdas’, AIR 1938 P C 175: 
ILR (1938) Bom 487 that: 

“One of the peculiarities of most Income- 
tax Acts is that the word ‘assessment’ is used 
as meaning sometimes the ‘computation of 
income’, sometimes ‘the determination of the 
amount of tax payable’, and sometimes ‘the 
whole procedure laid down in the Act for 
imposing liability upon the tax payer’. The 
Indian Income-tax Act is no exception in this 
respect”. 

“Section 23 which occurs in Chapter IV 
refers to assessment, as the marginal note to 
the section indicates and the word ‘assess” 
and its derivatives “assessment” “assessed” 
have been used in the sense of ‘computation 
of income’. In our opinion, it is at best in 
the sense of the determination of the amount 
of tax payable that the word has been used 
in cl. (iii) and not in the sense of ‘the whole 
procedure laid down in the Act for imposing 
liability upon the tax-payer’. ” 

The learned Judges of the Rajasthan High 
Court further said in para 19 of the judgment 
that : 

“In order that persons may not escape taxa- 
tion during the intervening period from 1-4- 
49 to 31-3-50 in areas where there existed 
law relating to income-tax, the provision ap- 
pears to have been made in cl. (iii) of proviso 
(b) to S. 2(14A). This clause makes the 
territory in which tax was leviable by any 
other law as also taxable territory for the 
purpose of making assessment in the year 
1950-51. The language used in cl. (iii) is 
‘for the purpose of making any assessment 
of the year ending on 31-3-1951”. As ob- 
served earlier, there are three stages in con- 
nection with the imposition of a tax. The 
first is the declaration of liability, the second 
is the assessment and the third is the collec- 
tion. This clause makes the territory a 
taxable territory for the purpose of making 
any assessment, but not for the purpose of 
chargeability. The chargeability is left to 
arise by some other law, and the law is the 
previous State Law referred to in S. 13, 
Finance Act, 1950.” 

(12) As to S. 13 of the Finance Act, 1950, it 
was observed in the Rajasthan High Court 
decision that it kept alive the State Law not 
only for the purpose of levy, assessment and 
collection of income-tax on the income of the 
year 1948-1949, but also for the above purpose 
in the subsequent year and that, therefore, the 
income accruing or arising in Rajasthan for any 
period prior to 1-4-50 was chargeable to income- 
tax not under the Indian Income-tax Act but 
under the State Law, if any, in force prior to 
1-4-50. It is important to note that the ratio 
decidendi of the decision in — ‘Madan Gopal 
Kabra’s case’, (AIR 1951 Raj 94) that income 
accruing or arising in Rajasthan in the year 
from 1-4-49 to 31-3-50 was not liable to tax 
under the Indian Income-tax Act, is not that 
Rajasthan was not a taxable territory under 
the Act during that year. But it is that it was 
a taxable territory for the purpose of making 
an assessment only and not for the purpose of 
chargeability under the Indian Income-tax Act. 

(13) Learned Counsel for the Union of India 
has no quarrel with the meaning put by the 
Rajasthan High Court on the first sub-clause 
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of Cl. (b) of the proviso. As to the other two 
sub-clauses, his criticism is that the learned 
Judges of the Rajasthan High Court have not 
construed the words of these sub-clauses ac- 
cording to their plain and natural meaning. It 
is said that the purpose of the second sub- 
clause is not only to make the Patiala and East 
Punjab State Union a taxable territory from 
1-4-1950, but it is also to enable the assessment 
machinery being set up in the taxable terri- 
tories where it did not exist before 1-4-1950, 
and further that the first two sub-clauses of 
the proviso (b) read with S. 64' of the Act give 
to the Income-tax Officer, Indore, jurisdiction 
to assess to tax the income which accrued to the 
petitioners in the accounting year 1949-50 out- 
side Madhya Bharat in a taxable territory. It 
was further argued that if in enacting sub- 
cl. (ii) of cl. (b) of the proviso, the intention 
had been only to make the Patiala and East 
Punjab State Union a taxable territory from 
1-4-50, the Legislature would have used in sub- 
cl. (ii) a specific language to that effect and 
not a general language such as is found in that 
sub-clause. 

With regard to the sub-cl. (iii), the argument 
of Mr. Chitale is that chargeability under the 
Indian Income-tax Act is determined on the 
definition of the term “taxable territory” and 
if under the Act, a territory is a taxable terri- 
tory during any particular year, then there 
can be no escape from the conclusion that the 
income for that year is chargeable under the 
Indian Income-tax Act. The learned Advocate 
General of Madhya Bharat proceeded to argue 
that as the intention to charge a tax in res- 
pect of the income accruing in the year from 
1-4-49 to 31-3-50 was apparent on the face of 
the Indian Income-tax Act, it was not open 
to the Court to cut down the general words im- 
posing the tax by reference to extraneous con- 
siderations such as the report of the Indian 
States Finance Inquiry Committee, or possible 
intention of the legislature gathered from other 
Acts, and that S. 13 of the Finance Act, 1950, 
is perfectly intelligible if it is read as keeping 
alive the State law for the purposes of levy, 
assessment and collection of tax on the income 
of the period before 31-3-49. 

. U4) In my view, there is considerable force 
in the argument of the learned Counsel ap- 
pearing on behalf of the Union of India. I 
"have already indicated above the construction 
that ought to be put on the first sub-clause 
of clause (b) of the proviso. It is in no way 
different from that put by the Rajasthan High 
Court. As to the second sub-clause, I have 
already said that its object is not merely to 
make Patiala and East Punjab States Union a 
taxable territory from 1st April to 12th April, 
1950, the period not included in the definition 
under clause (e); it is also to exclude the risk 
of a territory declared to be a taxable terri- 
tory from 1-4-50 not being so regarded for all 
purposes and to set in motion the whole machi- 
nery laid down in the Act for imposing liabi- 
lity on the tax payers where the machinery 
already did not exist. I, however, part com- 
pany with the learned Judges of the Rajasthan 
High Court when they say that although cl. (b), 
(iii) of the proviso makes a part B State like 
Rajasthan or Madhya Bharat a taxable terri- 
tory as respects the period from 1-4-49 to 31-3- 
1950, it is only for the purpose of making as- 
sessment of the year ending on 31-3-51 and not 
for the purpose of the chargeability which is 


left to arise not under the Indian Income-tax 
Act but under some other law. With the 
greatest respect for the opinion of the learned 
Judges of the Rajasthan High Court, I do not 
think that such a construction of clause (b), 
(iii) of the proviso is warranted either by the 
language of the sub-clause or by the scheme of 
the Indian Income-tax Act, 1922. 

The definitions of the term “taxable territory” 
and of other words and expressions in the Act 
are for the purpose of construing the provisions 
of the Act wherever the words and the ex- 
pressions are used. It is with reference to the 
definition given in section 2(14A) of the term 
“taxable territories” that sections 3 and 4 of 
the Act which according to the decision of the 
Federal Court in — ‘Chhattu Ram v. Commis- 
sioner of Income-tax Bihar’, AIR 1947 F C 32 
are charging sections, have to be read. The 
expression “taxable territory” is the pivot 
round which the question of assessability and 
chargeability under the Act turns. Under sec- 
tion 4 in many cases the question of assessabi- 
lity depends on the accrual or receipt of income 
in the taxable territories. Again, chargeability 
varies with the factor of residence, which has 
been defined in the Act with reference to the 
“taxable territories”. It is clear from a care- 
ful reading of Ss. 3, 4, 4A, 4B and 2(14A) of 
the Act that once it is held that under cl. (b), 
(iii) of the proviso to S. 2(14A) a Part ‘B’ 
State is during the period from 1-4-49 to 31- 
3-50 which is a period included in the previous 
year for the purpose of making an assessment 
of the year ending on 31st day of March 1951 
or for any subsequent year, a taxable territory, 
it follows as a necessary and logical conclusion 
that chargeability of the income accruing in 
that year to tax arises under Ss. 3 and 4 of the 
Act. There can be no question of assessment 
under the Indian Income-tax Act, of tax on the 
income accruing in any particular year, if the 
liability of tax under the Act is not already in 
existence. 

As observed by Lord Dunedin in — ‘Whitney 
v. Commissioner of Inland Revenue’, (1926) A. 
C. 37, there are three stages in the imposition 
of a tax. He said: 

“There is the declaration of liability, that is, 
the part of the statute which determines 
what persons in respect of what property are 
liable. Next there is the assessment. Liabi- 
lity does not depend on assessment. That ex 
hypothesi has already been fixed. But as- 
sessment particularises the exact sum which 
a person liable has to pay. Lastly, come the 
methods of recovery if the person taxed does 
not voluntarily pay.” 

(15) This passage has been relied upon (in?) 
the Federal Court decision referred to above. 
The observation “Liability does not depend on 
assessment. That ex hypothesi has already 
been fixed”, is important and deserves to be 
noted. It shows that assessment under any 
Act presupposes the existence of a liability to 
tax under that Act. That liability exists in 
the Indian Income-tax under Ss. 3 and 4. The 
deciding factor which seems to have weighed 
with the Rajasthan High Court in coming to 
the conclusion that chargeability does not arise 
under the Indian Income-tax Act is the use of 
the words “for the purpose of making any assess- 
ment” in sub-cl. (iii) of cl. (b) of the proviso. 

I can see no ground for treating these words 
as excluding the operation of the charging 
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sections in respect of the income accruing in 
the previous year referred to in cl. (b), (iii) of 
the proviso. With all respects to the learned 
Judges of the Rajasthan High Court, the con- 
struction put by them on this sub-clause fails 
to take account of the fundamental act that 
assessment under the Indian Income-tax Act 
presupposes liability to tax under that Act, and 
altogether renders the sub-clause nugatory and 
purposeless. If the charge of tax on the in- 
come accruing in the year 1949-50 is to arise 
not under the Indian Income-tax Act but under 
some other law, it is difficult to see the object 
and the purpose with which this sub-clause 
was introduced in the Indian Income-tax Act. 

(16) In ‘Kabra's case’, (AIR 1951 Raj 94) sec- 
tion 1.3 of the Finance Act 1950 has been re- 
ferred to as supposing (supporting?) the view 
that the income accruing to a person in a Part 
B State in the accounting year 1949-50 is not 
chargeable under a State Law, if any. The re- 
levant portion of S. 13, Finance Act is as fol- 
lows : 

“If immediately before the 1st day of April, 
1950, there is in force in any part B State 
other than Jammu and Kashmir or in Mani- 
pur, Tripura or Vindhya Pradesh or in the 
merged territory of Cooch Bihar any law re- 
lating to income-tax or super-tax or tax on 
profits of business, that law shall cease to 
have effect except for the purposes of the 
levy, assessment and collection of income-tax 
and super-tax in respect of any period not 
included in the previous year for the purpose 
of assessment under the Indian Income-tax 
Act, 1922 (XI of 1922), for the year ending 
on the 31st day of March, 1951, or for any 
subsequent year, or as the case may be, the 
levy, assessment and collection of income-tax 
on profits of business for any chargeable ac- 
counting period ending on or before the 31st 
day of March, 1949.” 

(17) In regard to this section, it has been 
said by the learned Judges of the Rajasthan 
High Court that under this section the State 
Law is kept alive not only for the purpose of 
levy, assessment and collection on the income 
of the year 1948-49, but also for the above pur- 
poses in the subsequent year. So that if prior 
to 1-4-1950, there was a law imposing income- 
tax in any part of Part ‘B’ State, then the in- 
come accruing in that part in the year from 
1-4-48 to 31-3-49, as also in the vear 1-4-49 to 
31-3-1950 would he chargeable under the State 
Law and not under the Indian Income-tax Act. 

I am unable to agree with this reading of S. 
13, Finance Act, 1950. To mv mind, S. 13, 
Finance Act, preserves the operation of the 
State Law imposing income-tax, super-tax or 
tax on profits of business for the purpose of 
levy, assessment and collection of the tax only 
in respect of the income accruing in the period 
before 31-3-1949. It does not permit of the 
income accruing in any part B State in the 
year 1-4-49 to 31-3-50 being charged to tax un- 
der the State Law. For the period from 1-4- 
49 to 31-3-50 though not included in the pre- 
vious year for the purposes of assessment for 
the year ending on 31-3-1952 is included in the 
previous year for the purpose of assessment for 
the year ending on 31-3-1951. Thus the period 
not included in the previous year for the pur- 
poses of assessment for any subsequent year 
would be included in the previous year for the 
purposes of assessment for the year before. 


The words used in S. 13 are not “the sub- 
sequent year” but they are “any subsequent 
year”; & if the reasoning of the Rajasthan High 
Court is accepted, then one is led to the strange 
conclusion that the State Law is to continue 
in force under S. 13, Finance Act, for the levy, 
assessment and collection of the tax on income 
accruing not only in the year from 1-4-48 to 1 
31-3-49 but also accruing in all the subsequent 
years. In other words, the provision in S. 13, 
Finance Act, 1950 repealing the State Law ex- 
cept for a very limited purpose and the provi- 
sions of the Indian Income-tax Act in their 
applicability to Part B states become wholly 
ineffective. It is highly improbable that this 
was the intention of S. 13, Finance Act, or of 
the other provisions of that Act by which the 
Indian Income-tax Act was amended and made 
applicable to Part B States. 

(18) Learned Counsel for the petitioners also 

urged that the Income-tax Act has no retros- 
pective operation and that when the Act was 
made applicable to this State only from 1-4- 
1950, it cannot be construed so as to permit 
taxation under the Act of the income accruing 
in the State before 1-4-1950. In reply, the 
Counsel for the Union of India said that the 
Act, no doubt, came into force in Madhya Bha- 
rat on 1-4-50 but as under S. 3 of the Act it 
is the income accruing during the previous 
year which is taxed in the subsequent year, 
that is, the year of assessment and as the pro- 
viso to S. 2(14A) makes this State a taxable 
territory during the previous year 1949-50, the 
Act is operative to levy tax on the income 
accruing in Madhya Bharat in the year 1-4-49 
to 31-3-50 and the Act to this extent is retros- 
pective. The contention may be disposed of , 
by saying that when, as I have already shown, 
the express words of the proviso to S. 2 (14(A); 1 

make the income accruing in Madhya Bharat 

in the year from 1-4-49 to 31-3-50 chargeable 
to tax under the Act, the efTect of these words 
cannot be narrowed or whittled down by ap-i 
plying a rule of construction about statutes' 
which are not by express words or necessary* 
intendment retrospective. 

(19) For all these reasons, I am disposed to 
accept the argument of the learned Counsel 
for the Union of India and hold that the in- 
come which accrued to the petitioners in the! 
year from 1-4-49 to 31-3-50 in Madhya Bharat; 
is chargeable to tax under the Indian Income-' 
tax Act, and that irrespective of whether this; 
income is. or is not chargeable under the Act;, 
sub-cls. (i) and (ii) of cl. (b) of the proviso of: 

S. 2(14A) read with S. 64 give jurisdiction to 
the Income Tax Officer Indore to tax the peti- 1 
tioners in respect of the income which they 
derived in that year from without Madhya 
Bharat. 

(20) As to the contention of the learned Coun- 
sel for the petitioners that Parliament has no 
power to make a law imposing income-tax in 
Madhya Bharat on income accruing before 26- 
1-50, the argument is that under the Govern- 
ment of India Act, 1935, the Indian Legisla- 
ture had no power to make laws for Indian 
States with regard to any matter; that this limi- 
tation on the power of the Legislature was con- 
tinued under S. 8(3) of the Indian Independence 
Act. 1947, and the Dominion Legislature also 
had no power to make any law for the Indian 
States; that the Dominion Legislature derived 
the power to make laws for Madhya Bharat 
with respect to certain matters by an Instru- 
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ment of Accession executed by the Raj Pra- 
?J^}£h under Article VIII of the Covenant of 
1948 by which the United State of Gwalior, 
Indore and Malwa (Madhya Bharat) was 
brought into existence; that the Instrument of 
Accession excluded the authority of the Domi- 
nion Legislature to impose any tax in the terri- 
tory of Madhya Bharat; that the Covenant un- 
der which the Instrument of Accession was 
executed was a law in force in Madhya Bharat 
immediately before the commencement of the 
Constitution; that this law has been continued 
under Article 372 of the Constitution and that, 
therefore, Parliament has no power to impose 
tax on income accruing in Madhya Bharat be- 
fore 26-1-1950. This argument does not im- 
press me. It is based on a misconception of 
the constitutional position of this State before 
and after 26-1-50. 


The Covenant under which this State was 
constituted is, as pointed out, bv a Full Bench 
of this Court in — ‘Shri Ram ‘Dube v. Govt, 

of Madh >’ a Bharat’, ILR (1952) 
Madh B 178, not a statute. I said in that case 
that the Covenant was as its name implies a 
compact between the signatories to the Cove- 
nant, the object of which was to secure the 
welfare of the people of the region by the 
establishment of a new State comprising of the 
territories of the Covenanting States with a 
common Executive, Legislature and Judiciary. 
The Covenant did not, and indeed could not, 
put restrictions on the powers of the Dominion 
Legislature^ The limitation on the powers of 
the Dominion Legislature to make laws for 
inciian States arose under the provisions of the 
Government of India Act, 1935 itself. Section 
o of the Government of India Act permitted the 
Ruler of an Indian State to accede to the 
Dominion of India by executing an Instrument 

1 A ® S “ specifying in * er alia the matters 
with respeo, to which the Dominion Legislature 

T t r? 6 laws to the State. Section 101 

clea^ that th^n ° f India T Act - 1935 made it 

1 at Donllnlon Legislature could 
make laws for an acceding State only in ac- 

that^fnt Wlth j the . instrument of Accession of 

and , s £ b;)ect t0 the limitations con- 
mpni d J h T r a ln - A W i th the re P eal of the Govern- 
4 ,?i- I u dia Act ’ 1935 > by the new Constitu- 

rwalim^ T^ was acc 5 ?ted by the Rulers of 

and the Covenanting States as 
tne Constitution for the United State of Madhya 

Bharat by executing a supplementary Coven- 

ant in m 9 , the constitutional position of the 
ktate has entirely changed. 

The distinction which existed under the 

p r 0 n v v e ™™ en t of India Act, 1935, between the 
Provinces & the Acceded States is gone. Under 

rnmn 6 A ° Constitution, India is now a 
com pa ct territory and a Union of States. Leav- 

ing aside the case of Kashmir, the States spe- 

r™ d *-* lr V Part B of the First Schedule of the 
Lonstitution are on a par with the States 

mentioned m Part A of the Schedule, with this 
difference that they are subject to the super- 
visionary powers of the Centre for the transi- 
tional period of ten years under Article 371 and 
the provisions of Part VI of the Constitution 
apply to them with the modifications and 
omissions mentioned in Article 238. The Legis- 
lative competence of Parliament in relation to 
Fart B States is as varied and wide as it is 
m the case of Part A States. The extent of 
•Power of Parliament to legislate is defined 
m Chapter I of Part XI of the Constitution I 


had occasion to consider in the case of — 
!~kanta ^ ey i v. Custodian of Evacuee Property. 
M. B. Govt.’, Civil Misc. Petn. No. 237 of 1951 
(Madh-B) the question whether the Parliament 
had power to legislate retrospectively for Parc 
B States with respect to a matter excluded 
from the legislative competence of the Domi- 
nion Legislature by virtue of an Instrument of 
Accession executed under S. 6, Government or 
mdia Act, 1935. I also considered the question 
whether Parliament could under the Consti- 
tution give to its laws retrospective operation. 

I then observed that Parliament had the 
power to make laws for the whole or anv part 
of the territory of India with respect to any 
of the matters enumerated in the Union List 
and the Concurrent List and that this power 
to legislate within the appointed limits was 
absolute and supreme, and further that the 
Constitution did not restrict or limit the legis- 
lative competence of Parliament so as to make 
it exercisable only with regard to that part of 
territory of India or with regard to those sub- 
jects in respect of which the Dominion Legis- 
lature had before 26-1-50 the power to legislate 
and that it was to the provisions of the presen*: 
Constitution that we must look for determining 
the power of Parliament. *" 

I also made the observations : 

“Now the principle that the Parliament and 
the State Legislatures are within the statu- 
tory limits assigned to them bodies possessing 
plenary powers is so well settled as to be 
free from doubt. From this principle of the 
supremacy of the Parliament and the State 
Legislatures within their allotted spheres, it 
follows, that in the absence of express oro- 
vision to the contrary, the Parliament and 
any State Legislature can give to their laws 
otherwise valid, retrospective or prospective 
operation. There is in our Constitution a 
limitation on the power of the Legislatures 
to make retroactive criminal legislation. 
These limitations are stated in Article 20. 
But except for this Article, there is no othe^ 
provision in the Constitution which points to 
any limitation on the plenary powers of ih- 
Parliament and the State Legislatures so 
long as they keep within the ambit of the 
subjects of the legislation specifically assign- 
ed to them. * 3 

There is nothing in Arts. 245, 246 and 248 
to indicate an intention to withhold from the 
Parliament the same absolute discretion a- 
the British Parliament has with regard to 
past events as well as present and future, 
provided of course Parliament confines itself 
to the specified subjects and legislates within 
the limitations prescribed by, Article 20. It 
would indeed be a violent straining of the 
wide words of the power to make laws con- 
ferred by Articles 245, 246 and 248 if we 
were to read into them a prohibition of retro- 
spective Iaws ; To do so would be to add to 

. * without express words, the 
prohibition of retrospective laws over and 
above the limits set out in Article 20.” 

(21) In that case I expressed my dissent from, 
the view taken by the Rajasthan High Court 
in — ‘Kabra’s case’. AIR 1951 Raj 94 that as 
the authority of the Dominion Legislature 
under the Government of India Act, 1935 in the 
matter of Legislation for the purpose of im- 
position of income-tax was excluded in Rajas- 
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than before 20-1-50 and as the Government of 
fndia Act, 1035 had been repealed by Art. 395 
f the Constitution, therefore, b.y virtue of 
article 3(37 and S. (>, General Clauses Act, the 
previous operation of S. 101 of the Government 
of India Act, 1935 could not be alfected by 
subsequent legislation. V/hile expressing my 
dissent from this view, I said: 

“I find it difficult to see how section 6 of the 
Genera] Clauses Act could be invoked in 
such cases for holding that the effect of the 
repeal of the Government of India Act, 1935 
is to confirm for ever the rights vested in 
the citizens just before the commencement 
•of the Constitution and deny to the Parlia- 
ment and the State Legislatures the power 
ot interfering with those rights by enacting 
retrospective Legislation under the powers 
conferred on them by Articles 245 and 246 of 
I he Constitution. It appears to me that S. 6, 
General Clauses Act, which merely lays down 
one of the general rules of construction of 
statutes, can have no applicability where the 
Government of India Act, 1935 is not merely 
repealed but is substituted by a new Consti- 
tution under which the Parliament and the 
State Legislatures are not prohibited from 
legislating for the past and of interfering 
with vested rights. Section 6, General Clauses 
Act, would have again no applicability where 
the Parliament and the State Legislatures 
with the legislative competence of retrospec- 
tive legislation pass an enactment giving it 
in express terms retrospective effect.” 

(22) It is true that I made these observations 
in a case in which the question was of validity 
of the Administration of the Evacuee Property 
Act, 1950 in its applicability to this State and 
I took care to mention that in making those 
observations I should not be taken as deciding 
in any way the point as to the validity of the 
imposition of income-tax in circumstances such 
as those present in the Rajasthan case. But 
nothing which the learned Counsel for the peti- 
tioners said before us persuades me to revise 
the opinion I expressed in — ‘Shanta Devi’s 
case’, Civil Misc. Petn. No. 237 of 1951 (MB). 
It must be said that the learned Counsel for 
the applicants did not go to the length of 
saying that Parliament had no power under the 
Constitution to legislate retrospectively. He, 
however, strongly relied on Article 372 of the 
Constitution to show that the limitations im- 
posed on the powers of the Dominion Legis- 
lature under the Government of India Act, 
1935 to legislate for the Indian States, are also 
operative in relation to the Parliament under 
the new Constitution. This contention seems to 
.me untenable. 

Article 372 does not save the Covenant which, 
as I have said before, is not a statute and 
which did not itself impose any restrictions on 
the powers of the Dominion Legislature. Nor 
does the Article preserve Ss. 6 and 101, of the 
repealed Government of India Act, 1935, which 
permitted restrictions being put on the power 
of the Dominion Legislature by Instruments of 
Accession. This article is analogus to S. 292, 
Government of India Act, 1935 and as observed 
by the Federal Court in — ‘United Provinces 
v. Mt. Atiqua Begum’, AIR 1941 F C 16 
“a provision like section 292 is usually in- 
serted in similar Acts to indicate that the 
repeal of the parent Act shall not be deemed 
to have repealed all the laws passed under 
that Act,” 


and that the provision did not mean that no 
later Act of the Legislature can by words of 
retrospective operation antedate its effect so 
as to affect rights acquired under a previous 
law down to the date of the new legislation. 
There is. therefore, no justification for reading 
Article 372 (1) as laying down any limitation 
upon the power of the Parliament to amend 
the Indian Income-tax Act and make it appli- 
cable to Part ‘B’ States so as to tax income 
accruing in States prior to 26-1-50, and the 
petitioners’ contention to that effect must be 
rejected. 

(23) It was next urged that the notice served 
on the petnrs. under S. 22(2) of the Act was 
not valid. The objection is that the notice 
which was issued on 22-11-1950 was addressed 
to Sir Hukum Chand as an individual and not 
as a member of a Hindu Undivided Family and 
that, therefore, the assessment made on the 
income of the Hindu Undivided Family is not 
valid. There is no substance in this objection. 
In the notice issued to Sir Hukum Chand (Ex. 
22) by which he was required to submit a 
return, the various capacities in which a return 
has to be filed were indicated one above the 
other but the notice went to the assesses with- 
out any one of these capacities having been 
scored out. The contention of the assessee 
seems to be that he did not know exactly as 
to in which capacity of his, he was required to 
submit a return &. therefore, the notice was 
illegal. I do not think that the assessee was 
left in doubt as to what he had to do in the 
matter of submitting a return. After the 
receipt of the notice, Sir Hukum Chand ad- 
dressed a letter to the Income-tax Officer Indore 
saying that he was a member of Hindu Un- 
divided family and that as he had no separate 
source of income of his own, he could not be 
taxed. In reply to that letter the Income-tax 
Officer informed Sir Hukum Chand on 6-1-51 
that the return of income which was required 
from him was of his Hindu Undivided family 
and not in his capacity as an individual. It 
is thus clear that Sir Hukum Chand knew 
that he had to furnish a return of income of 
his Hindu Undivided family and as a matter 
of fact Sir Hukum Chand did submit a return 
on 18-2-52 making it clear in the return that 
it was of his Hindu Undivided family. 

A notice issued to any adult member of a 
Hindu Undivided family for submitting a re- 
turn of the income of the family is a valid 
notice. When such a notice was issued in the 
present case and on that notice a return of the 
undivided family was filed, the petitioners 
cannot legitimately be allowed to raise the 
question of the validity of the notice under 
S 22(2). Again, as has been held by the Federal 
Court in — ‘Chattu Ram v. Income-tax Com- 
missioner Bihar’, AIR 1947 F C 32 the ]uns- 
diction of the Income-tax Officer to assess ana 
the liability of the assessee t<? pay the tax are 
not conditional on the validity of the notice. 
Their Lordships observed in this case that 
‘‘the Income-tax assessment proceedings com- 
mence with the issue of a notice. The issue 
or receipt of a notice, is not. however the 
foundation of jurisdiction of the Income-tax 
Officer to make the assessment or of a liability 
of the assessee to pay the tax. It may be 
urged that the issue and service of a notice 
under S. 22(1) or (2) may affect the liability 
under the penal clauses which provide for 
failure to act as required by the notice. The 
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jurisdiction to assess and the liability to pay 
the tax, however, are not conditional on the 
validity of the notice.” 


These observations fully apply to the present 
case and on their basis, the contention of the 
petitioner as to the assessment being without 
jurisdiction because of an invalid notice, cannot 
be accepted. 

(24) The last contention of the petitioners 
is that they raised before the Income-tax Offi- 
cer Indore an objection as to the place of 
assessment and that the Income-tax Officer was 
not justified in making the assessment without 
following the procedure laid down in S. 64 (3). 
On this point the submission of the ’ learned 
Counsel for the petitioner was that when the 
petitioners filed the return marked as ‘under 
protest’ and that when in his letter dated 
19-12-50 addressed to the Income-tax Officer 
Indore, Sir Hukum Chand distinctly stated that 
he was not liable to tax under the Income-tax 
Act in respect of the income which accrued to 
him in Madhya Bharat before 1-4-50, it meant 
that an objection as to the jurisdiction of the 
Income-tax Officer Indore to assess them was 
taken. According to the learned Counsel, in 
other words, it meant that the petitioners raised 
before the Income-tax Officer Indore an objec- 
tion as to the place of assessment. Mr. Chitale’s 
argument in answer to this was that inasmuch 
as the petitioners say that the notice given 
to them to furnish a return under S. 22 (2) 
was not a valid notice, it must be taken that 
the return submitted by them was in response 
to the notice under sub-sec. (1) of S. 22 and 
that as in this return the petitioners had stated 
Indore as the principal place of their business, 
they were precluded under the second proviso 
to sub-sec. (3) of S. 64 from raising an objec- 
tion as to the place of assessment. 


It was further said by the learned Counsel fo 
the Union of India that the procedure lai< 
down in S. 64 (3) applies only when an otjec 
tion as to the place of assessment is specificair 
raised by the assessee; that the petitioners dii 
not raise the objection before the Income-ta: 
Officer Indore; and that the filing of a returi 
under protest” or making a statement denyinj 
the liability to tax is not tantamount to takini 
an objection as to the place of assessment. H 
also urged that the petitioners had themselve; 

xu ln . the . ret . urn of income filed by then 
that their principal place of business ,wa 

Indore and that their Hindu Undivided famil: 
resided in Indore and that when these state 
ments were accepted by the Income-tax Officer 
it could not be said that there was any disput< 
between the petitioners and the Income-tai 
Umcer Indore as to the place of assessmen 
requiring the Income-tax Qfficer Indore to fol 
low the procedure indicated in Section 64 (3) 
The learned Counsel for the Union of India als< 
arew our attention to the case of — ‘Wallac< 
Brothers & Co. Ltd. v. Commissioner of In 
come-tax Bombay, Sind and Baluchistan’, AIP 
1945 FC 9 in which it was observed that the 
question as to the place of assessment undei 
S. 64 (3) was more one of administrative con 
venience than of jurisdiction and that in an} 

event it was not one for adjudication by the 
Court. 


(25) In my view, this contention urged on 
behalf of the petitioners is without any force. 
Section 64 of the Act provides that where an 
assessee carries on business at any place he 


shall be assessed by the Income-tax Officer of 
the area in which that place is situated, and 
where the business is carried on in more places 
than one, then by the Income-tax Officer of 
the area in which the principal place of busi- 
ness is situated. In all other cases, an assessee 
is assessed by the Income-tax Officer of the 
area in which he resides. Under sub-sec. 3 of 
S. 64 if any question arises to the place of 
assessment then the question is to be deter- 
mined by the Commissioner or by the Central 
Board of Revenue. The Income-tax Officer is 
also required under this sub-section to refer 
the matter as to the place of assessment for 
determination if the place of assessment is 
called in question by the assessee. Section 64 
(3) also says that the place of assessment shall 
not be called in question by an assessee who 
has made a return in response to the notice 
under sub-s. (1) of S. 22 and has stated therein 
the principal place of his business, or if he has 
not made such a return, it shall not be called 
in question after the expiry of time allowed 
by the notice under S. 22(2) or S. 34 for mak- 
ing a return. 


It is clear from these provisions that an 
objection as to the place of assessment must be 
specific and that sub-section (3) becomes ope- 
rative only when a question as to the place of 
assessment arises. If, therefore, the statements 
made by an assessee in his return about the 
principal place of business or residence in any 
area are accepted by the Income-tax Officer, it 
cannot be said that there is for determination 
a question as to the place of assessment. In 
the present case, it is obvious from the notice 
(Ex. 22) on record that the notice issued to the 
petitioners was under S. 22(2). The fact that 
the notice issued and served on the petitioners 
was under S. 22(2) was admitted by the In- 
come-tax Officer in his letter dated 4-1-52 
which he addressed to Sir Hukum Chand re- 
minding him of the fact that he had failed to 
submit a return in response to the notice. In 
face of these facts, the opponents cannot now 
be permitted to say that the return filed by 
the petitioners was in response to the general 
notice issued under S. 22(1). The fact that 
the petitioners say here that the said notice 
was not valid, does not, in my opinion, alter 
the legal position that the return submitted by 
them under that notice, which I have held to 
be a valid notice, was a return in response to 
a notice under S. 22(2). The return was, no 
doubt, marked as ‘under protest.’ But this 
only means that the return was not a voluntary 
one. It does not mean that the petitioner raised 
an objection as to the place of assessment. 


uic unwilling iu lurnisn a 
return for a variety of reasons. He may deny 
liability to taxation on any income and may be 
thus unwilling to submit a return and yet at 
the same time may accept the position that a 
particular Income-tax Officer has jurisdiction to 
assess income-tax if the liability exists The 
words ‘under protest’ by themselves do not 
give any indication as to the precise reason or 
reasons for the unwillingness of the assessee to 
furnish a return Again I fail to see how the 
statement in the letter addressed by Sir Hukum 
Ghand on 19-12-50 to the effect that the incom™ 
which accrued to him in Madhya Bharat in tho 
year 1949-50 could not be taxed unde- thf 
Indian Income-tax Act and that, therefore ^e 
was not liable to pay any tax can be read 
even suggesting remotely that the j^titfoners 
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I objected to the place of assessment. It is one 
thing to deny liability and quite different to 
.-ay that a particular Ollicer has no jurisdiction 
to assess, it is important to note that “the 
place of assessment ’ has no reference at all 
to the liability of an income accruing in any 
period or in any area to tax under the Act. 
or to the competency 0 f the Income-tax Offi.er 
in the sense of his general authority to assess. 
The petitioners, no doubt, denied that they 
were assessable by reference to the income 
which accrued to them in Madhya Bharat in 
the year in question. But at no time did they 
call in question the place of assessment before 
the Income-tax Officer, Indore. The petitioners 
themselves stated in the return ‘Indore’ as the 
principal place of their business, and residence 
of the Hindu undivided family. This statement 
was accepted by the Income-tax Ollicer Indore. 
There was, therefore, no issue between the 
petitioners and the Income-tax Officer as to the 
place of assessment. 

Learned Counsel for the applicants said that 
the petitioners were not bound by the state- 
ments in the return as it having been filed 
under protest, must be regarded as non-exist- 
ent. I am unable to accept this effect of the 
expression “under protest”. A return marked 
as “under protest” only safeguards the position 
of the assessee and ensures that it may not be 
said that the return made was a voluntary one. 
As the petitioners did not raise any objection 
as to the place of assessment before the In- 
come-tax Officer Indore, they cannot now be 
allowed to say that the Income-tax Officer should 
have followed the procedure laid down in S. 64 
(3). The matter seems to me to be concluded 
by the decision of the Federal Court in — 
‘Wallace Brothers and Co. Ltd. v. Income-tax 
Commissioner Bombay’, AIR 1945 F C 9. In 
that case also, a return was filed by the asses- 
see ‘under protest’ and without in any way 
admitting any liability to tax on the world- 
income and an objection was raised for the 
first time before the appellate tribunal os to 
the place of assessment. The Federal Court 
held that an objection as to the place of assess- 
ment must be taken and determined before the 
assessment is allowed to go on: it cannot be 
allowed to be raised on an appeal against the 
assessment after the assessment had been 
made. It was also observed in that case that 
the question as to the place of assessment was 
more one of administrative convenience than of 
jurisdiction. Following these observations, the 
contention of the petitioners that the assess- 
ment is bad as the Income-tax Officer did not 
follow the procedure laid down in S. 64 (3) 
must be repelled. 

(26) During the course of his arguments on 
the objection as to the place of assessment, 
learned Counsel for the petitioners repeatedly 
stressed the fact that for several years the 
petitioners were being assessed by the Income- 
tax Officer Bombay, and that they had in fact 
filed returns in Bombay for the assessment 
years 1940-1949, 1949-50 and 1950-51. In my 
view, this fact has no bearing in the present 
case. In the affidavit filed by the petitioners 
during the hearing of this petition, it has been 
admitted by them that the returns of the Hindu 
Undivided family of Sir Hukum Chand for the 
assessment years 1949-50, 1950-51 have not 
been filed before the Income-tax Officer Bom- 
bay. Again, as the petitioner’s principal place 
of business is Indore and the family resides 
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in Indore, the jurisdiction of the Income-tax 
Officer Indore to assess the petitioners is not 
excluded by the fact that the Income-tax Officer 
Bombay has commenced assessment nroceed- 
ings in respect of the income accruing and 
received by the petitioners within his area. 

(27) Having regard to the view I have taken, 
of the various contentions urged on behalf of 
the petitioners, it is unnecessary to deal with 
the point raised by Mr. Chitale that this Court 
should not interfere under Article 226 as the 
petitioners could have availed themselves of the 
adequate remedy provided by the Income-tax 
Act itself by way of an appeal under S. 30 or 
a revision under S. 33A of the Act. But I 
ought to notice the argument of the learned 
Counsel as regards the remedy of an appeal 
under S. 30. It is conceded that under S. 23B, 
there is no right of appeal against a provisional 
assessment. It is, however, said that sub-s. (1) 
of S. 30 gives the right of appeal inter alia 
to any assessee “denying his liability to assess 
under the Act”. I do not accede to this con- 
tention. The short answer to this is that under 
S. 30 (1), an appeal lies against any assessment 
made under any of the sub-sections of S. 23 and 
against certain orders of the Income-tax Officer 
which arc expressly specified in S. 30 (1). No 
appeal lies before any assessment is made. An 
assessee who denies his liability to be assessed 
is entitled to appeal on that ground only after 
the assessment is made. 

(28) For all these reasons. I am inclined to 
think that the assessment order and the notice 
of demand dated 19-2-1952 are valid and the 
petition under Article 226 for the issue of a writ 
or an order for quashing the assessment and 
the notice of demand must be refused. 

(29) There remains for consideration the 
application of the petitioners challenging the 
validity of the order dated 29-2-1950 of the 
Income-tax Officer, imposing the penalty of Rs. 
25,000/- on the petitioners for their failure to 
pay the amount of tax within the fixed time, 
and questioning the bona tides of the Income- 
tax Officer in making that order. I have al- 
ready mentioned in the beginning that the 
petition under Article 226 was filed on 28-2-52 
and that on the next day this Court passed 
an order restraining the Income-tax Officer 
from taking any action to enforce the provi- 
sional assessment order and notice of demand 
of the tax. This order was served on the 
Income-tax Officer on 3-3-1952. But in the 
meantime on 29-2-1952 itself, the Income-tax 
Officer passed an order imposing the penalty of 
Rs. 25,000/-. The petitioners state that after 
(he filing of the application in this Court, their 
Counsel Mr. Samvatsar addressed a letter on 
28-2-1952 to the Income-tax Officer informing 
him of the presentation of the petition and 
of the fact that the petitioners had therein 
prayed to the Court for an interim order for 
restraining him from enforcing the assessment 
order, and that the petition was likely to be 
heard on 29-2-1952, and requesting the Income- 
tax Officer to stay further action in the matter 
till the hearing of the petition by this Court. 
The petitioners further allege that on 29-2-1952 
when they obtained from this Court an interim 
order, their Secretary one Mr. Koria and their 
Income-tax Adviser one Mr. ShrofY immediately 
went to the office of the Income-tax Officer to 
inform him of the order passed by this Court: 
but the Income-tax Officer did not grant them 
any interview. 
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It is further stated that on 1st March, 1942, 
the office of the opponent No. 2 refused to ac- 
cept service of the order of injunction passed 
by this Court and also refused to accept a 
letter addressed by the petitioner’s Secretary 
to the Income-tax Officer informing him of the 
fact of the issue of the prohibitory order by 
this Court. The explanation which the Income- 
tax Officer has offered is that he did not take 
any notice of the letter addressed by Mr. Sam- 
vatsar as he had not filed any letter of autho- 
rity for his appearance before him on behalf 
of the petitioner: that he did not evade grant- 
ing an interview to the petitioner’s represen- 
tatives Messrs. Koria and Shroff; that the 1st 
day of March 1952 being a Saturday, his office 
was closed to public business at 1-30 p.m. and 
it was not bound to accept any letter from 
the public after that time. While admitting that 
■an order from this Court could be delivered 
to him “wherever he was found even after the 
close of the office,” the Income-tax Officer 
denies that such an order was presented to him 
before . 3-3-52. It is also admitted that the 
order imposing penalty was passed on 29-2-52 
But it is said by the Income-tax Officer that he 

had no knowledge of any proceedings before 
this Court. 

(30) On these facts, Mr. Kolah, the learned 
counsel for the petitioners argued with warmth 
and vehemence that the order imposing penalty 
having been passed after the issue of the 
prohibitory order by this Court, was without 
jurisdiction and illegal, and that in making that 
order the Income-tax Officer intended to fore- 
stall this Court. Mr. Chitale rightly did not 
support the order imposing penalty. But he 
sought to assure us that at the time of making 
that order the Income-tax Officer had no know- 
ledge of the order made by this Court, and he 

had no intention of defying any order of this 
Court. 

(31) As is clear from the order imposing 
penalty, it was passed by the Income-tax Officer 
at the close of the day after this Court had 
issued earlier in the day the order of injunction. 
The order of the Income-tax Officer imposing 
penalty is thus clearly without jurisdiction and 
illegal. I must, however, say that the warmth 
and vehemence with which the learned Coun- 

petl . tl0 ? ers ur ged that the Income- 
tax Officer desired to forestall this Court, is, 
perhaps, justified in the circumstances stated 
above. That an Income-tax Officer may exer- 
cise his Powers under the Act and impose a 
penalty thereunder cannot be in doubt and this 
* oes not wish to prevent his doing so 
without anticipating any prohibitory order 
irom this Court in any matter pending before 
rum. But I feel nothing would have been lest 
in this case if the Income-tax Officer had shown 
the same care and vigilance in ascertaining the 
insult of the hearing of the petition by this 
Court on 29-2-1952, as he exhibited in ascer- 
taining at the close of the day on 29-2-1952 
from the treasury that the petitioners had not 
paid the tax into the treasury till then and in 
imposing the penalty. It cannot be gainsaid 
that the Income-tax Officer was aware of the 
proceedings in this Court as he had been in 
fact so informed on 28-2-52 by the petitioner’s 
Counsel Mr. Samvatsar. 

I appreciate the statement of the Income-tax 
Officer that an order of this Court could be 
delivered to him at any hour and at any time 
I would only point out that if the Income-tax 
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Officer had made adequate arrangements for 
this being done, he would not have placed him- 
self in a situation such as this. As it is, it 
appears from the report of the nrocess-server 
tna-c on 1-3-52 when he went to the Income-tax 
Officer to serve the order of injunction on the 
Income-tax Officer, a clerk in the office refused 
to accept service and informed him that the 
Income-tax Officer was not in the office; and 
that when thereupon, the process-server in- 

?^ red t b0Ut tne residence of the Income-tax 

Officer, he was not given the necessary infor- 
mation to enable him to go to the residence of 
the Income-tax Officer for effecting service of 
the order. I hope that this state of things is 
remedied soon by the Income-tax Officer. 

(32) In the result the order dated 29-2-52 of 

Ref I ^n°n I ?r taX °! nC , er im P° sin S the penalty of 
Rs. 25000/- is declared illegal and without 

jurisdiction and is set aside. The petitioners’ 

application uner Article 226 of the Constitution 

to quash the provisional assessment and the 

notice of demand dated 19-2-52 is dismissed. In 

the circumstances of the case, I would leave the 

parties to bear their own costs. 

(33) SHINDE C. J. : I agree. 

(34) MEHTA J. : I agree. 

A/D.H. Order accordingly. 

A.I.R. 1953 M. B. 77 (Vol. 40, C. N. 34) 

(GWALIOR BENCH) 

DIXIT J. 

pondent" han< ^ Appellant v * Prata P Singh, Res- 

First Appeal No. 16 of 1951, D/- 17-10-1952 

(a) Civil P. C (1908), Ss. 145 and 96 -J 
Discharge of surety — Surety for production 
of judgment-debtor — Bond in general terms 
for production until disposal of objection to 
arrest and thereafter on notice — Arrest de 
clared legal in appeal and execution ordered 
to be proceeded with — Surety not a party to 
appeal — Liability of surety. 

Tfio liability of a surety for production , 
of the judgment-debtor before Court 
must be determined on the terms of the 
bond passed by him to the Court* AIR 
1927 Bom 84 and AIR 1919 PC 55, Rel. on.- 

(P31 % 3 4) 

Where in the bond offered by the surety 
for the release of the judgment-debtor 
arrested in execution of a decree, he gave 
an undertaking in general terms that on 
the rejection of the objections of the 
judgment-debtor and on the order being 
passed for his arrest, he would product 
the judgment-debtor in the Court and in 
the event of his failing to produce the 
judgment-debtor, he would pay the decVZ 
tai amount and there is nothing to show 
in the bond, even though it was open to 
the surety to have so limited his liability 
by using proper language to the effect 
that the surety would not be liable under 

it if the judgment-debtor’s objections are 

rejected by the Court of appeal and an 
order is ultimately made by that Court ZZ 

the arrest of the judgment debto?, t is 

fair to hold that the surety was for tbf 
appearance of the judgment-debtor? w he 
ther the lower Court in requiring 
surety to produce the iudsment-Roi,* 
was acting on its own deci™of ^ 
acting in pursuance of an order W . as 
the appellate Court, OnttetvmTot the 
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bond, it makes no difference to the liabi- 
lity of the surety whether the objections 
ol the judgment-debtor were dismissed 
and ms ariest was ordered consequently 
by the lower Court or by the higher Court 
in appeal. (Para 4) 

The liability of the surety in such a case 
arises quite independently of the decree 
which is sought to be executed. He being 
not a party to the execution proceedings 
of the decree and in view of the form in 
which he had executed the surety bond 
has no ‘locus standi’ to object to the exe- 
cution of the decree or the validity of 
the arrest of the judgment-debtor for 
whom he stood surety and therefore his 
liability to produce the judgment-debtor is 
in no way anected by the tact that in the 
appeal in which it was held that the 
arrest of the judgment-debtor was proper, 
he was not made a party. (Para 2) 

Anno: Civ. P. C., S. 145 N. 9; S. 96 N. 6. 

(b) Civil P. C. (1908), S. 145 — Liability of 
surety — Surety for production of judgment- 
debtor on notice — Period of notice not fixed 
in bond — Sufficient notice. 

The question of sufficiency of notice to 
surety for production of a person has to 
be determined according to the principles 
of justice, equity and good conscience and 
in all cases where the period of notice re- 
quired to be given is not specified that 
notice must be a reasonable notice. In as- 
certaining what is a reasonable notice 
the question is not whether the surety 
could have voluntarily produced the 
judgment-debtor at any time he liked, but 
it is whether when under the bond the 
surety undertook to produce the judg- 
ment-debtor on a notice being given to 
him the notice which was actually given 
to him was a reasonable notice. (Para 5) 
Anno: Civ. P. C., S. 145, N. 91. 

Bhagwan Das Gunta, for Appellant; Anand 
Bihari Misra and Hargovind Misra, for Res- 
pondent. 

REFERENCES: Courtwise/Chronological/ Paras 
(T9) 46 Ind App 228: (AIR 1919 PC 55) 4 

(’27) 51 Bom 31: (AIR 1927 Bom 84) 4 

(’30) AIR 1930 Mad 514: (53 Mad 334 FB) 3 

JUDGMENT: The facts of this appeal are that 
in execution of a decree held bv the resoondent 
Pratap Singh against Bag Mai, Raj Mai and 
Phool Mai, the judgment-debtor Phool Mai was 
arrested on 13-5-46. He was released on 14-5- 
46 when the appellant Phool Mai executed a 
bond promising to produce the judgment-debtor 
on 30-5-46 or to pay the decretal amount in 
default. On 30-5-46, the judgment-debtor Phool 
Mai raised various objections to the execution 
petition and to his arrest. On this very date 
the appellant Phool Chand again executed a 
fresh bond promising to produce the judgment- 
debtor at any time till and also after his 
objections to the execution petition were dis- 
posed of. On the dismissal of the objections 
he further promised to produce the judgment- 
debtor at any time on a notice being given to 
him to that effect and failing he promised to 
pay the decretal amount. The judgment- 
debtor’s objections were disposed of by the 
District Judge of Gwalior on 30-9-48. The 
learned District Judge holding that the arrest of 
the judgment-debtor was illegal, dismissed the 
execution petition and discharged the appellant 
who stood surety for the appearance of the 


judgment-debtor. The decree-holder then ap- 
pealed to this Court from the said order of the 
District Judge. In the appeal (Civil Misc. 
Appeal No. 16 of 2005) a Division Bench of 
this Court held that the arrest of Phool Mai 
was proper and that he was “wrongly released 
from prison”. In the appeal this Court directed 
the executing Court to proceed according to law 
in the light of the observations made in that 
appeal. When the matter went back to the 
lower Court, the appellant was served with a 
notice on 30-3-51 to produce the judgment- 
debtor on 2nd April 1951. The appellant failed 
to produce the judgment-debtor on this date, 
and contended that his liability ended with the 
dismissal of the execution petition by the lower 
Court on 30-9-48; that he was not bound by 
any proceedings taken thereafter in this Court 
by the decree-holder; and that it was not 
possible for him to produce the judgment- 
debtor in the Court on a short notice of two 
days. The lower Court rejecting these objec- 
tions directed the appellant to deposit in the 
Court on or before 15-5-1951 the decretal 
amount. It is against this order that the present 
appeal has been filed. 

(2) Mr. Bhagwandas Gupta learned counsel 
for the appellant firstly contends that as the 
appellant was not made a party in the appeal 
Civil Misc. No. 16 of 2005 preferred by the 
decree-holder, he is not bound by the decision 
in that appeal holding the arrest of the judg- 
ment-debtor proper and directing the execution 
proceedings to be continued. This objection is, 
in my opinion, without any substance. The 
liability of the appellant as a surety in this 
case arises quite independently of the decree 
which is sought to be executed. He is not a 
party to the execution proceedings of the de- 
cree. He has, therefore, no ‘locus standi’ to 
object to the execution of the decree or the 
validity of the arrest of the judgment-debtor 
for whom he stood surety. The bond that was 
required from the appellant for the appearance 
of the judgment-debtor was irrespective of the 
fact whether the arrest of the judgment-debtor 
was or was not proper. The appellant having 
executed the surety bond in the form he had 
done, could not raise the objection that the 
arrest of the judgment-debtor was not legal or 
that the execution of the decree by the arrest 
of the judgment-debtor was not legal. That 
being so, the liability of the appellant to pro- 
duce the judgment-debtor is in no way affected 
by the fact that in the appeal in which this 
Court held that the arrest of the judgment-, 
debtor was proper, the appellant was not made 
a party. 

(3) It is next urged that the bond which the 
appellant gave for producing the judgment- 
debtor was only with respect to the proceedings 
then pending in the lower Court and that he 
was not liable to produce the judgment-debtor 
in execution proceedings taken in pursuance of 
the order made by this Court. To support this 
contention, learned Counsel for the appellant 
relies on a decision of the Madras High Court 
in _ ‘Balaraju Chettiar v. Masilamani Pillai. 
AIR 1930 Mad 514 (FB) in which it was held 
that upon the dismissal of a suit, the attachment 
before judgment ceases & if the dismissal is set 
aside and the suit is decreed in appeal, then 
the attachment is not revived. There are a 
number of cases in which various High Courts 
have taken a contrary view. There are also 
cases in which various High Courts have held 
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that when execution proceedings are dismissed 
ior default, any subsequent proceedings are 
entirely distinct from the proceedings in res- 
pect of the prior execution proceedings that 
were dismissed and the surety could only have 
contemplated becoming so for the appearance 
oi the judgment-debtor during the proceedings 
tnat were then pending and not for proceedings 
that had not then even been contemplated 
Again, there are also cases in which it has been 
held that if a suit previously dismissed for 
default is restored on an application by the 
Pontiff, then with the restoration of the suit 
all the ancillary proceedings must be deemed 
to be restored also and that a surety bond 
given in the suit is also deemed to have been 
restored. In my opinion, none of these cases 
are of any guide in the matter before us. There 
is no uniformity in these decisions. 

It seems to me that the question whether 
the surety bond passed by the appellant was 
meant only for the proceedings in the lower 
Court which were then pending or whether it 
was passed also for any proceedings taken by 
the lower Court in pursuance of the order made 
by this Court, has to be decided solely with 
reference to the terms of the bond. It was by 
giving security that the judgment-debtor Phool 
Mai was set at liberty and the present appel- 
lant stood surety for the appearance of the 
judgment-debtor The bond which was execut- 
ed the ® ppellant in favour of the Court on 
30-5-46 in these terms. 

“In this case the judgment-debtor Phool 
Mai has been set free on my security. I con- 
tinue the security until the disposal of his 
objections and promise to produce the judg- 
ment-debtor if his objections are dismissed 
and an order is passed for his arrest. If I 

tbls > 1 Promise to pay the decretal 
amount from my person and property. After 
the disposal of the objections, I shall be 
bound to produce the judgment-debtor on a 

a date fixed.” t0 t0 produce him on 

clear from , thes e terms of the bond 

bond to thl n ° hr ?? t u the operation of the 

bond to the order which the lower Court 

would make on the objections of the judgment- 

deb ‘° r r .- J* y the bond > the appellant gave an 
undertaking in general terms that on the re- 
jection of the objections of the judgment-debtor 
and on the order being passed for his arrest 

iCnnrt° U !^ ? roduce the judgment-debtor in the 
ICourt and in the event of his failing to produce 

: Imnn t ' de ^ tor ’ he would pay the decretal 

ifw Ther f ls nothln g to show in the bond 
llhat the surety would not be liable under it 

hv + ha -debtor’s objections are rejected 

y the Court of appeal and if an order is ulti- 

J^ te ? y mad e by that Court for the arrest of 
, Judgment-debtor. It was, no doubt, open 
to the surety to limit his liability by using 
Proper language to that effect. But when he 

bas , n ° t us ed such language, it is fair to hold 
that the appellant stood surety for the appear- 
ance of the judgment-debtor, whether the lower 
Court in requiring the appellant to produce the 
judgment-debtor was acting on its own decision 
or was acting in pursuance of an order made 
oy this Court. On the terms of the bond it 
makes no difference to the liability of the surety 
whether the objections of the judgment-debtor 
were dismissed and his arrest was ordered eon- 
sequently by the lower Court or by this Court 
in appeal. That in a case such as this, the 
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“ y of tbl r, surety must be determined on 
the teims of the bond passed by him is sup 

Court in - T e q eC p Si t 0 ‘? ° f r the B °mbay High 
L-omt i n I. S. Patil v. Irbasappa.’, 51 Bom 

31 and of the Privy Council in — ‘Raghubar 

On n th ra Ba H adUr Singh ’> 46 And App 
423 (PC). On the reading of tne bond in the 

present case it is clear to me that it has re! 

terence to the ultimate issue of the objection* 

Judgment-debtor. As the judgment' 

debtors objections were ultimately rejected by 

this Court and his arrest was ordered the 

appellant is liable under the bond to produce 

^ J udgment— debtor in the lower Court 

r, J 5 0 - Tne appellant further urges that "he was 
not given a reasonable time to produce Th! 
judgment-debtor. It is said that he P was served 
wifh a notice on 30-3-51 to produce the iudcT 
ment-debtor on 2-4-51 and that in this short 
ime, he could not produce the judgment-debtor 
\vho was a resident of Bara Kota. This com 1 
Plaint is well-founded. The question of sCffi" 
ciency of notice in such cases has to be det^r-i 
mined according to the principles of justice 
equity and good conscience and in all J cases 
wnere the period of notice required to be gfven 
is not specified, the Courts have always held i 

notLe n Th Ce i t0 be , gi ^P must be a reasonable 
notice The learned District Judge has not J 

seriously considered the question whether 

notice given to the appellant to produce the 

judgment-debtor was a reasonable one. He dis- 

the intention of the surety as to the 
sufficiency of the notice by simply saying that 
, tb ^ e ™ as no substance and that if the Ippel- 
lant had really intended to produce the judg- 
ment-debtor, he could have done so even at the 
time of the hearing of the arguments before him 
on the question of the default of the judgment? 

n1ct° r V ! n ad °P tin g this reasoning, the learned 
District Judge has missed the real point which 

ba f° ldd considered. The question is 

not whether the surety could have voluntarily 
produced the judgment-debtor at any time he 
liked. But it is whether when under the bond 
the appellant undertook to produce the judg- 
ment-debtor on a notice being given to him 
and the notice which was actually® given to him 
was a reasonable notice. I have no hesitating 

in holding that the time of two days given to 
the appellant to produce the judgment-debtm 
from Bara Kota was clearly not a reasonaMn 
notice On this ground I would accept thk 
appeal and setting aside the order of the lowe 

Court directing the appellant to deposit the 

decretal amount, order that the lower Com! 
shou d now give a reasonable notice to the 

appellant to produce the judgment-debtor and 

dispose of the execution proceedings in accord 
ance with law. 

(6) In the result the appeal is allowed In 
the circumstances of the case, there will be n! 
order as to costs of this appeal. n ° 

B/M.K.S. A ppeal allowed. 

AIR 1953 M. B. 79 (Vol. 40, C N 9 <:\ 

(GWALIOR BENCH) 

dixit j. 

v S S a S.g h0U E ™ “ d “ th «. Applicants 
, S g' mi ” al HCT "' B » 122 ol 1952 , D/ . 13 . w . 

Penal Code (I860), S 379 _ niet, 
tention — Property remote D,sh °nest in. 
bona fide claim of right ^ in assert ion of 
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To constitute the offence of theft, the 
prosecution must establish that there was 
dishonest intention on the part of the ac- 
cused in taking the property. The dis- 
honest intention cannot be said to be pre- 
sent when the property is removed in 
assertion of a bona fide claim of right 
though unfounded in law and fact. Again, 
if the ciaim is asserted in the presence of 
the complainant and the property is re- 
moved in his presence, it cannot be said 
rhat the property is not removed in the 
assertion of a bona fide claim of a right. 

It is, no doubt, true that a mere colour- 
able pretence to obtain and keep posses- 
sion of the property does not negative the 
dishonest intention. But the question whe- 
ther the removal of property was in as- 
sertion of a bona fide claim of right must 
be determined upon all the circumstances 
of the case, and a Court cannot convict 
unless it holds that the claim is a mere 
pretence. (Para 3) 

Where, therefore, the accused at the 
time of taking the bullock had a bona 
lide belief that they had a right to de- 
mand and take away another bullock 
from the complainant in replacement of 
the one first sold by the complainant to 
them and the accused made this belief 
known to the complainant at that very 
time: 

Held that the claim of .the accused to 
the bullock could not be held to be a mere 
pretence and though it might have been 
unfounded in law or fact, that by itself 
was not sufficient to infer the conclusion 
that they had dishonest intention in tak- 
ing the bullock. (Para 3) 

Anno: Penal Code, Ss. 378 and 379 N. 1. 
Nagarkar, for Applicants; Mungre, Govern- 
ment Advocate, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
C 26) 50 Bom 250: (AIR 1926 Bom 218: 

27 Cri LJ 440) 4 

(T7) AIR 1917 Cal 648: (17 Cri LJ 456) 3 

ORDER: This is an application for a revi- 
sion of an order of the Sessions Judge of Guna 
affirming the convictions of the applicants 
under S. 379, Penal Code and sentencing them 
1 o pay a fine of Rs. 50/- each. 

(2) According to the prosecution on the after- 
noon of 12-10-50, the applicants went towards 
the field of the complainant Thakur Lai, un- 
yoked a bullock belonging to the complainant 
and took it away against the wishes of the 
complainant and left in its place a bullock 
which the applicants had some months before 
purchased from the complainant. Sitaram 
pleaded alibi. The applicant Narayan said that 
*,he complainant voluntarily handed over the 
bullock to the applicant; while the remaining 
two applicants Jagdish and Aiju said that when 
Thakur Lai sold a bullock to the applicants, 
lie had promised that in case the applicants 
were not satisfied with the bullock sold to 
them, he would give them another bullock and 
that accordingly they went to the field of the 
complainant to return to him the bullock first 
taken and to receive another bullock. The 
applicants Ajju and Jagdish also stated that 
while taking the bullock alleged to have been 
stolen, they informed the complainant that thev 
were taking it according to the sale-agreement. 

(3) The facts of the case are not in dispute. 
Learned Counsel for the applicants urged that 
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the applicants cannot be held guilty of the 
offence of theft, for in taking the bullock from 
the field of the complainant, they only asserted 
their ‘bona tide’ right. This contention was 
raised by t he accused in the Courts below also. 

It was rejected there on the ground that the 
applicants had failed to prove that it was a 
term of the purchase of a bullock from the 
complainant that he would replace it by 
another bullock in case the applicants did not 
find it serviceable. The plea was rejected also 
on the ground that even if the applicants 
thought that they had a right to take away the 
bullock, they could not take the law in their 
own hands and that when the bullock was 
forcibly taken away against the wishes of the 
complainant and in his presence, it could not be 
said that it was taken in assertion of any bona 
fide right. 

In my opinion, the approach of all the Courts 
below to this question has been erroneous and 
the plea of the applicants that they took the 
bullock in assertion of a ‘bona fide’ right must 
be accepted. To constitute the offence of theft, , 
the prosecution must establish that there was 
dishonest intention on the part of the accused in 
taking the property. The dishonest intention 
cannot be said to be present when the property 
is removed in assertion of a ‘bona fide’ claim 
of right though unfounded in law and fact. 

It is, no doubt, true that a mere colourable pre- 
tence to obtain and keep possession of the 
property does not negative the dishonest inten- 
tion. But the question whether the removal of 1 
property was in assertion of a ‘bona fide’ claim 
of right must be determined upon all the cir- 
cumstances of the case, and a Court cannot 
convict unless it holds that the claim is a mere 
pretence. 

I need not refer to the large number of cases 
in which these principles have been laid down. 
But reference to the decision of the Calcutta 
High Court in — ‘Suraj Ali v. Arphan Ali’. 
AIR 1917 Cal 648. may be usefully made where 
the learned Judges have quoted with approval 
the following passage from “Pleas of the 
Crown’’ by Sir Mathew Hale; 

“It is the mind that makes the taking of 
another’s goods to be a felony or a bare 
trespass only, but because the intention and 
mind are secret, the intention must be judged 
by the circumstances of the fact, and though 
these circumstances are various and may 
sometimes decisive, yet regularly and ordi- 
narily these circumstances following direct in 
this case. If A thinking he hath a title to 
the horse of B seizeth it as his own, or 
supposing that B holds, of him distrains the , 
horse of B without cause, this regularly i 
makes it no felony, but a trespass because 
there is a pretence of title; but yet this may , 
be but a trick to colour a felony and the 
ordinary discovery of a felonious intent is, if 
the party doth it secretly, or being charged 
with the goods denies it.” , 

It is thus clear that the ‘bona fide’ claim of a 
right cannot be rejected on the ground # that 
the accused has not shown that the claim is 
founded in law and fact. Again, if the claim 
is asserted in the presence of the complainant 
and the property is removed in his presence, 
it cannot be said that the property is not re- 
moved in the assertion of a ‘bona nde claim 
of a right. Indeed as observed by Sir Mathew \ 
Hale, it is when the property is removed 
secretly that it could be said that it was. re- 
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moved with a felonious intention and under a 
pretence. Ihe Courts below were, therefore, 
not justified in rejecting the plea of the accused 
that they took the property in assertion of a 
‘oona fide’ claim of right on the ground that 
the term of the contract had not been proved 
or that the property was removed or the bullock 
was taken away in presence of the complain- 
ant against his wishes. 

From the prosecution evidence, it is clear 
that at the time of the taking of the bullock 
the applicants had a ‘bona fide’ belief that they 
had a right to demand and take away another 
bullock from the complainant in replacement of 
the one first sold by the complainant to them 
and that the applicants made this belief known 
to the complainant at that very time. In these 
circumstances, it cannot be held that the claim 
of the applicants to the bullock was a mere 
pretence. The claim of the applicants to the 
bullock may have been unfounded in law and 
fact, but that itself is not sufficient to infer 
the conclusion that they had a dishonest inten- 
tion in taking the bullock. 

counsel the applicants also 
took the objection that the charge was not 

thprpW e ^P ,aine d to the accused and that, 
the efoie, the trial was illegal. In the view I 

have taken of the contention as regards the 

fide ,0 rfii2 f t f he • b , u f llo . ck in assertion of a ‘bona 
with th? ° f lX * s not necessary to deal 

Cnnrf hn/H ntentl ° n i But il a - D P ears ^at the 
h ? d +u dls P en sed with the personal atten- 

Wj fh ° f t + e accused Persons and had permit- 
ted them to appear by a pleader. In these 
circumstances it would appear on the authority 

°sn p ft Da 0 rabsbab Dubas h v. Emperor’, 

50 Bom 250 that the charge could have been 

read out and explained to the pleader of the 

accused. I however, do not wish to express 

any concluded opinion on the question. 

( 3,™* res ^ U A s that ^is revision petition 
is allowed and the conviction and sentence 

amnn S nt d nf "fi ai l PliC ? ntS are Set aside - The 

te re?unded n to them a y Paid by the applicants 
B/V.R.B. Revision allowed. 
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(GWALIOR BENCH) 

DIXIT J. 

,3/' Viyalie, Applicant v. Pragi Lal and 
another, Non-Applicants. 

Civil Revn. No. 48 of 1952, D/- 17-10-1952 

R^L CivU S (1908) ’ Ss - 149 and 115 - 

W.J ^,,3 f ° rd . er rw l uirin ff Payment of addi- 
S 1 *s reusable. AIR 1948 Nag 219 

Expl., AIR 1949 Nag 37 and AIR 1949 Nag 97 
*vei. on. (Para 3) 

Anno: Civil P. C., S. 149 N. 14; S. 115 N. 2, 8. 

(b) Court-fees Act (1870), Sch. n. Art. 17 
(in) and S. 7(iv)(c) — Applicability — Suit 
lor declaration that alleged receipt was for- 
gery — Additional prayer for finding of ab- 
sence of consideration if receipt was found 
genuine -- Held latter was prayer for addi- 
tional relief and ‘ad valorem* Court-fee on 
amount involved under receipt was payable 

N A ,TI: .V- Sch - "• A " 17 «“> 

Moti Lal Gupta, for Applicant; Jagannath 
Prashad Gupta, for Non-Applicants. 
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REFERENCES: Courtwise/Chronological/ Paras 
(’35) AIR 1935 Mad 203: (58 Mad 4481 a 

( Nag A 90 R 2) 1948 Nag 2191 (ILR < 1947 > 

( NaI A 2 I fo) 1949 NaS 37: (ILR (1948) 3 

( 4 Na g A 117) 1949 Nag 97 '' (ILR (1948) 3 

r>l^ntnr R tn ThlS iS u an a PPiicatior. by the 
plaintifi to revise the order dated i« o co 

passed by the Civil Judge First Class rlf"^ 52 
in Civil Suit No. 28 of 1951 Gwahor 

(2) The question involved in this npfitinr. 
one of Court-fees. The plaintiff has fflld a S u ft 
for a declaiation that a certain receipt -^c 
kn owledging the receipt of Rs. 6000/- and 
p ui p orted to nave been signed by him and 
which is now in the possession of the defendant 
is a forgery and that he never received from 
the defendants Rs. 6000/-, The plaintiff filed 
the smt on a Court-fee stamp of Rs. 15/-. One 
oi the issues framed by the Court was whether 

On £ 0Ur -‘ fee p ?i d by the P laintiff was proper 
On this issue, the lower Court found thatari 

^ 1Pr r, C0 T- f u ee n Was payable on Rs. 6000/- 
flndi ng PbCant cbaenges tile correctness of this 

(3) Mr. Gupta, learned counsel for the non- 
applicant _ took the preliminary objection that 
this revision petition was not competent under 

, 1 tk U- , 9- T „ He relied on — ‘Hajrabi v 

hn • ^ ah “" 7 . AIR , 1948 Nag 219. I do not see 
how this decision helps the applicant. In that 

case it has been distinctly held that where the 

question of Court-fee is mixed up with that 

?hJa - dlCtl ° n / ? revision petition lies against 

nf Pn eC t S1 f° n of T the lo . wer Court on the question 
of Court-fees. I would only refer to two other 

aecisions of the Nagpur High Court reported 

in — Pandurang Mangal v. Bhojalu Usanna’ 

AI R 1949 Nag 37 and — ‘Paikansing Sheoram^ 

sing v Maniksing Mohtabsing’, AIR 1949 Nag 

97; where it has been held that an order 

requiring payment of additional Court-fees is 

revisable. The objection of the applicant must 
therefore, be overruled. ust ’ 

(4) In support of this petition, Mr. Moti Lal 
Gupta relying on the decision of the Madras 
High Court m — Nagabhushanam v Venkat 
appayya’, AIR 1935 Mad 203, argued that inasl 
much as the plaintiff was impeaching the re 
ceipt as having been forged, he could not be 
regarded as being a party to it and that, there 
fore, it was not incumbent on him to have it 
cancelled or set aside and that he could sue 
for a mere declaration that the document was 
a forged one and pay court-fees in the suit 
accordingly The Madras decision is, no doubt 
an authority for the proposition that when a 
person impeaches a deed as having been fnroU 
to refer to him as being a party tn it °- rged ’ 

obvious misuse of words and where a forged 
instrument has been brought into exist 0 ^ S d 
if he were a party to it, it is nofVn™ as 
on him to have it cancelled or set aside™)?' ent 
suit and that he can file a suit fnT by a 
declaration that a document is a foro-pS a mere 
such a suit is governed by Art l 7 Tm°r and 
fees Act. Learned Counsel for thp i 1 ’ Court- 

ant_ does not question the correctne™^?^- - 
decision. But he argues that in bS ot 

the plaintiff is seeking nil rarely^ 61 * case 

of a declaration that the receint i* th / elief 
one, but also the relief that it k Lm f f rged 
a genuine one, the amount of Rs 6000/ t0 be 
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denced by the receipt was not in fact received 
by the plaintiff. This contention of the non- 
applicant must, in my opinion, be accepted. 

in para 8 of the plaint, the plaintiff has 
stated that the receipt in question is a forgery 
and at no time did he receive from Shambhu 
Dayal Rs. 6U00/- and further that at no time 
he gave any receipt to Shambhu Dayal. In the 
next para, the plaintiff says that it is possible 
that the receipt has been forged bv using some 
paper on which the plaintiff’s signature appear- 
ed. Again, in the last para the plaintiff claimed 
the relief of a declaration that the receipt was 
a forgery and that by that receipt he never 
received Rs. 6000/- from the defendant. It is 
clear from these allegations in the plaint that 
l the plaintiff does not stop by asking merely 
the relief of the declaration that the receipt 
is a forgery. He goes further and prays that it 
I be further declared that he never received Rs. 
6000/- from the defendant. I do not think it 
) requires discussion to show that if the receipt 
is held to be a genuine receipt, the plaintiff’s 
claim that the receipt was not given for any 
consideration, would still remain for investi- 
gation. The relief that Rs. 6000/- were never 
paid by the defendant to the plaintiff, which 
the plaintiff is claiming is clearly an additional 
'relief. If the plaintiff desires that his claim 
about the passing of the consideration of Rs. 
6000/- should be considered bv the lower 
Court, he must pay ad valorem fee on Rs. 
6000/-. It is of course open to amend the plaint 
and say distinctly that in the event of the 
receipt being held to be a genuine one, he does 
not propose to contest the fact of the receipt 
by him of Rs. 6000/-. But he must make his 
election at an early date and within the time 
fixed by the lower Court. I need not add that 
if the plaintiff fails to pay ad valorem Court- 
fees on Rs. 6000/- no issue as regards the 
question whether if the receipt is genuine the 
plaintiff received Rs. 6000/- from the defendant 
shall be framed and investigated. 

(5) With these observations , I reject this 
petition. Costs of this petition will follow the 
result of the suit in the lower Court. 

B/M.K.S. Petition dismissed. 
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Babulal s/o Murari Lal, Appellant v. Moti 
Lal, Respondent. 

Civil Misc. Appeal No. 48 of 1951, D/- 30-9- 
1952. 

(a) Evidence Act (1872), S. 114, ill. (e) — - 
Presumption of regularity of service of sum- 
mons — Rebuttal of — Order refusing permis- 
sion to examine witnesses held not justified. 

The presumption of regularity under 
S. 114 ill. (e), Evidence Act, which arises 
in respect of the due service of the sum- 
mons, can be satisfactorily strengthened 
or displaced by the evidence of the pro- 
cess-server and of the witnesses who at- 
tested the report made by the process- 
server: 

Held that the order of the lower Court 
refusing permission to the parties to sup- 
plement their affidavits by the evidence of 
these and other witnesses was not justi- 
fied. (Para 3) 

Anno: Evi. Act, S. 114 N. 29. 

(b) Civil P. C. (1908), O. 19 R. 1 — Proof 
by affidavit — When allowed. 


Affidavit evidence is not permitted ex- 
cept where there is an agreement bet- 
ween the parties that evidence may be 
taken by affidavit or where under O. 19 
R. 1, Civil P. C., there is an order of the 
Court that particular facts may be prov- 
ed by affidavits or that an affidavit of any 
witness may be read at the hearing: AIR 
1949 Mad 689, Rel. on. 

Even when the parties agree to take 
evidence by affidavits, they are not pre- 
cluded from giving oral evidence to sup- 
plement the affidavit unless the agree- 
ment specifies that their evidence would 
be by affidavits alone: (1878) 47 LJ Ch 
536, Rel. on. (Para 3) 

Anno: C.P.C., O. 19 R. 1 N. 5, 9. 

(c) Civil P. C. (1908), O. 19 R. 3 — Affi- 
davits — Essentials — Non-compliance with 
R. 3 — Affidavits are ignored. 

The provisions of O. 19 R. 3 must be 
strictly observed and every affidavit 
should clearly express how much is the 
statement of the deponent’s knowledge 
and how much is a statement of his belief 
and the ground of belief must be stated 
with sufficient particularity to enable the 
Court to judge whether it would be safe 
to act on the deponent’s belief: 37 Cal 
259, Rel. on. 

Where the affidavits filed by the parties 
bear only the verifications that they were 
sworn on oath and the contents of the 
affidavits were read out to the deponents 
and were admitted by them to be correct, 
the verifications make the affidavits 
meaningless and valueless, and not being 
in conformity with O. 19 R. 3, Civil P. C., 
they will be ignored as not existing. 

(Para 4) 

Anno: C.P.C., O. 19 R. 3 N. 1A. 

Kak, for Appellant; Mungre and Babu Lal 
Agrawal, for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 

(TO) 37 Cal 259: (6 Ind Cas 666) 4 

(’49) AIR 1949 Mad 689: (1949-1 Mad LJ 
434) 3 

(1878) 47 LJ Ch 536: (26 WR 433) 3 

DIXIT J. : This is an appeal from an 
order of the District Judge, Gwalior refusing 
to set aside an ‘ex parte* decree passed against 
the appellant on 19-10-1950. The appellant 
sought to have the decree set aside on the 
ground that the summons of the suit had not 
been duly served on him and that the report 
of the process-server that the appellant re- 
fused to accept service on 27-9-50 and that he, 
therefore, affixed a copy of the summons on 
the outer-door of a house in a garden in Morar 
was not correct and further that as a matter 
of fact on the date on which the process- 
server is alleged to have gone to the garden 
for effecting service, the appellant was not 
residing in the garden and that he ordinarily 
resides and carries on business in a house in 
Lashkar. 

(2) In support of the application for setting 
aside the ‘ex parte* decree, the appellant filed 
two affidavits. The respondent also filed a 
counter-affidavit. The deponents were cr °sS“ 
examined by the opposite party on the affi- 
davits made by them. The parties desired to 
produce certain witnesses also but the learned 
District Judge prohibited them from doing so. 
On the basis of the evidence of these affida- 
vits, the learned District Judge came to the 
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conclusion that the defendant-appellant had 

iaiiea to show that the summons had not been 

duly served on him. He, therefore, rejected 

the application for setting aside the ‘ex parte* 
decree. 

(3) In my opinion, the order of the lower 
Court cannot be sustained. In his affidavit, 
the appellant denied the fact that he was in 
the garden on the day on which the process- 
server came there for effecting service. He 
also denied the fact that he declined to ac- 
service and that the process-server then 
affixed the summons on the outer-door of a 
house in the garden. In fact he denied the 
existence of any house in the garden In his 
cross-examination he stated that he was ordi- 
narily living in a house in Lashkar with his 
brother-in-law as his tenant and that at times 
he used to be away from Lashkar for several 
months and that some times he used to live 
£ b !f °wn house in Sadar Bazar, Morar. On 
behalf of the plaintiff-respondent, his Mukh- 
tyar Kanhiyalal filed an affidavit saying that 

he , a il C TPu anied P r °cess-server on 27-9-50 
and that the appellant who was present in the 

garden refused to accept the service and that 

the process -server affixed the sum- 
mons to the outer-door of a house in the gar- 

den where the appellant resides. In his cross- 
examination Kanhaiya Lai said that the ap- 

thil 1 h u U u eS in Sadar Bazar, Morar and 
that when he had first accompanied the Pro 

cess-server for effecting service at this place" 
^de W there. f ° rmed th3t the appellant did not re- 

tinn™*? }u 6Se affi davits and the cross-examina- 
° f n appellant an d Kanhaiya Lai, I do 

not find the essential material on the basis 
of which the learned District Judge preferred 
accept tlie affidavit of Kanhaiya Lai The 
District Judge has not, in fact, given in his 
oidei any indication of the criterion he has 

appbed ln + pr f* errin g the affidavit of the res 
pondent to the affidavit of the annellant 

fhl"?. “a.T'SS' “ strlc ‘- • r “"» ovSSd 

, | fe, ^--auras' Js g 

the ft ZTZ SerV r- The P ro ress-server and 
tne attesting witnesses Shankar Lai Prahhn 

Dayal, and Madan Mohan were the 5 material 

witnesses who could have deposed about the 

See °if SU ZT nS the app ollant In thl 

possible to determine whether the affidavit of 

learnedn 1 ^; t° ^ the res P° nde nt is true. The 

fled fn Pi*, - Ct Judge . was ’ therefore, not justi- 
ned m refusing permission to the parties to 

thes^^T 1 Jh eir affidavits b y the evidence of 
tnese and other witnesses. 

nJ* app * ar ?. t0 me that in following the pro- 

rafion 6 dl fP° sin S of the defendant’s appli- 
cation for setting aside the ex parte decree on 

District' h led this i ase> the learned 
cirpniSe+X dge ^ as no S properl y understood the 
circumstances m which affidavit-evidence- is 

Affid’it t -+ d and j Can be . acted upon b y the Court 

Where tb e e rI ld - nCe 13 not P ermitt ed exceot 
nalJio iw an agreement between the 

parties that evidence may be taken by affidavit 

or where under O. 19 R. 1 , Civil P. C. there 

m an o r< 3er of the Court that particular facts 

be f proved bv affidavits or that an affi- 
avit of any witness may be read at the 
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hearing. See - ‘Marneedi Satyam v Ven 
kata Swann’, AIR 1949 Mad 689 Here there 
was no agreement between parties thlt theif- 
evidence would be by affidavits only "‘under 

1 ‘he Court is authorised to order 
foi sufficient reasons that any particular fact 

'IB 

persons as witnesses on his behalf ™ * 

Hs HFE 

■» -iX , “r,? re r on or £ 

”o.” 5 affldauits°any M&rWScf' 

and containing the reasons whL h in the on 

S ° f the District Judge were sufficient to |fve" 
such a direction to the parties. It must be not 

evidence Tv oSSL ! e P ! rties a g«e to take; 1 
icience by affidavits, thev arp *mt 

eluded from giving oral evidence to 1 supple- 1 

fies n that e th^i daVi n UnIeSS the a g re ement"speci- 
Lne - Ssson e v Ce w°i lld be by affl davits 

Loca, Board-, 5 “ ' SleW ° r “’ 

not n evpn ? resent S, ase the affidavits filed were 
O l R 3 Sr ,r With the Provisions of 

Affidavits shall be confined to such facts as 
the deponent is able of his own knowledge 
pr 9Y e > except on interlocutory applications 
on which statements of his belief mav hi 

are m sta ed ed P ” 0Vided that the firolmds ‘hereof 


(4) But the affidavits filed by the parties in 

SVjS? ££,1? o°.t 

much of the affidavit is a statempnt nf -n-,,-, 
deponent’s knowledge and how much 
statement of his belief. It has been observed 
by Sir Lawrence J-mkins C. J.. in — ‘Padma 
hati v. Rasik’ 37 Cal 259, that the provisions 
o- Cl. 19 R 3 must be strictly observed and 
every affidavit should clearly express h™, 
much is the statement of the deDonpnf’/t^ 0 

and how much is a statement o^ hTs 

belief and the ground of belief must be stated 
with sufficient particularity to enable the 
Court to judge whether it would be safe to 
act on the deponent’s belief. As the affidavits 
filed in present case are not in conformity w7th 

required' by O "Vq R be , h?ld , tha j th e affidavits 

required ov u. 19 R. 1 simply do not exist in 
he case. I am, therefore, of the view that the 
learned District Judge was not justified in 
holding on the basis of the affidavits without 

an J t "l™ t ba t ‘he appellant had failed to show 
th a t the summons of the case was not duly 

* T hlS WaS n0t 3 CaSe in which 

an a< ^ dav1 ^ fi led bv # one party had been chal- 
lenged bv the opposite party merely by verbal 
denial without any ^ attempt to contradict it 

a ~ u 2 ter a fi^ dav it or without asking about 
the attendance of the deponent for the purpose 
of cross-examination. 

f w ould therefore, set aside the order 
of the lower Court refusing to set aside the 


I 
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ix parte decree and send back the case with 
the direction that the learned District Judge 
.vhould dispose of the application for setting 
c.side the ex parte decree after recording the 
evidence of such witnesses as the parties may 
desire to tender on their behalf. In the cir- 
cumstances of the case, the parties should bear 
their own costs of this application. 

(*>; CHATURVEDI J.: I agree. 

B/D.R.R. Application allowed. 
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DIXIT J. 

Pannalal and another, Applicants v. The 

State. 

Criminal Revn. No. 1 of 1952, D/- 25-8-1952. 

(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 7 (1) — Breach of notification 
— Notification should be exhibited — Judicial 
notice of notification — (Evidence Act (1872), 
S. 57). 

Where a person is charged u/s. 7 of the 
Act lor having contravened Cl. 15, Madhya 
Bharat Cotton Textile (Control) Order, 
1948, for selling cloth in excess of the 
maximum price notified by the Textile 
Commissioner, one of the essential ingre- 
dients of the crime that has to be proved 
is the maximum price notified by the 
Textile Commissioner. This fact has to be 
proved in accordance with the provisions 
of the Evidence Act by actually producing 
and proving the notification issued by the 
Textile Commissioner. For judicial notice 
cannot be taken of such a notification 
under S. 57, Evidence Act. AIR 1949 Mad 
459, Disting.; Cr. App. No. 37 of 1951 
(Madh-B), Foil. (Paras 5, 6) 

(b) General Clauses Act (1897), S. 3 (29) — 
Order does not include notification. 

The word ‘order’ in S. 3 (29) has to be 
construed in the context in which it is 
used. The difference between law, ordi- 
nance, order, bye-law, rule or regulation is 
based on the difference between the autho- 
rities passing or making them. In the strict 
sense of the word a law is made by the 
legislature; an Ordinance is issued by the 
President, the Governor or the Raj Pra- 
mukh as the case may be; an order is made 
by a competent authority; a bye-law is 
passed by statutory authority competent in 
that behalf. Hence, a notification contain- 
ing an executive order does not fall within 
this definition. AIR 1949 Mad 459, Expl.; 
AIR 1948 Bom 20, Rel. on. (Para 6) 

(c) Evidence Act (1872), S. 78 — Govern- 
ment notification — Its proof. 

A mere production of a notification 
issued by a proper authority of govern- 
ment is sufficient to prove it under S. 78. 

(Para 7) 

Anno: Evi. Act, S. 78 N. 2. 

Dev, for Applicant: Mungre, Government 
Advocate, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
(’48) AIR 1948 Bom 20: (ILR (1949 Bom 791) fi 
(” 51 ) Cri. Appeal No. 37 of 1951 (Madh-B) 6 
(’49) AIR 1949 Mad 459: (50 Cri LJ 641) 6 

ORDER: The applicants Panna Lai and 

Bishnn Daval have been convicted by the 
Additional District Magistrate of Guna for an 
offence under S. 7 (1), Essential Supplies 
(Temporary Powers) Act, 1946 and sentenced 
to imprisonment till the rising of the Court, 
and to pay a fine of Rs. 500 each. The learned 
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Sessions Judge of Guna maintained the con- 
viction and sentence in an appeal preferred by 
the accused persons against their convictions 
and sentences. 

(2) The charge against the applicants was 
that on 30-1-51, they sold to one Ram Narayan 
a pair of dhoti for Rs. 16/- that is, in excess 
of the control price Rs. 13-2-9 and thus contra- 
vened the provisions of Cl. 15, Madhya Bharat 
Cotton Textile (Control) Order, 1948, issued 
under the Essential Supplies (Temporary 
Powers) Act of 1946. 

(3) The main contention of Mr. Dey the 
learned counsel appearing on behalf of the 
applicants is that in this case the fact that the 
control price of the dhoti alleged to have been 
sold by the applicant was Rs. 13-2-9, has not at 
all been proved by the prosecution. It is said 
that the notification of the Textile Commis- 
sioner under Cl. 12, Cotton Textile Control 
Order by which the maximum price of Dhotis 
of the type alleged to have been sold by the 
applicant was fixed at Rs. 13-2-9 has not been 
proved. In my opinion, this contention is well- 
founded and must be accepted. 

(4) The Madhya Bharat Cotton Textile 
Control Order 1946 is an order issued under 
S. 3 (1), Essential Supplies (Temporary 
Powers) Act, 1946. Clause 15 of the Textile 
Control Order provides in sub-cl. (1) that no 
manufacturer shall sell or offer to sell any 
cloth or yarn at a price higher than the 
maximum price specified in this behalf under 
Cl. 13 which is as follows: 

“The Textile Commissioner may by notifica- 
tion in the Madhya Bharat Government 
Gazette specify: 

(a) The maximum price ex-factory, whole- 
sale and retail at which any class or speci- 
fication of cloth or yarn or cloth or yarn # 
of any particular origin may be sold.” 

(5) Section 7 (1), Essential Supplies (Tem- 
porary Powers) Act prescribes the penalty for 
contravention of orders made under S. 3 (1) 
of the Act. It is thus clear that when a person 
is charged under S. 7 of the Act for having con- 
travened Cl. 15, Madhya Bharat Cotton Tex- 
tile (Control) Order for selling cloth in excess 
of the maximum price notified bv the Tex- 
tile Commissioner, one of the essential ingre- 
dients of the crime that has to be proved is 
the maximum price notified by the Textile 
Commissioner. This fact has to be proved in 
accordance with the provisions of the Evidence 
Act. In the present case, the maximum price 
of the dhotis has not been admitted by the 
accused. Nor is it a fact in regard to the 
existence of which a presumption can be drawn 
under the Evidence Act. The notification 
issued by the Textile Commissioner specify- 
ing the maximum price was also not produced 
and proved. That being so, it cannot clearly 
he held that the maximum price of the dhoti 
said to have been sold by the applicant Ram 
Narayan was Rs. 13-2-9. 

(6) The learned Government Advocate 
frankly admits that the notification of the 
Textile Commissioner was not produced and 
proved in this case. But he contends relying on 
— ‘Public Prosecutor v. Illur Thippayya*, ATR 
1949 Mad 459, that the notification issued bv 
the Textile Commissioner being an ‘order* is 
within the definition of “Indian Law** given in 
Cl. 27 (a) of S. 3, General Clauses Act and 
that, therefore, under S. 57, Evidence Act the 
^ourt can take judicial notice of the notifica- 
tion. In my view this contention must be 
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rejected. It has already been held by a Divi- 
sion Bench of this Court in — ‘Criminal Appeal 
No. 37 of 1951, the State v. Bachu Lal’, wnere 
the accused was charged with the same offence 
as here, that judicial notice cannot be taken 
of a notification issued by the Textile Commis- 
sioner under Cl. 13, Cotton Textile Order 
specifying the maximum price of the cloth. The 
decision in — ‘AIR 1949 Mad 459’ has no 
applicability to the present c&se. It appears 
from the report of the case that in the Madras 
case the question at issue was of the proof of 
certain orders made by the Government under 
S. 3 (1), Essential Supplies Act and not of the 
proof of any notification issued by the com- 
petent authority under any of those orders. It 
was held in the Madras case that an order 
issued by the Government under S. 3(1) 
Essential Supplies (Temporary Powers) Act 
1946 was an “Indian Law” as defined by the 
General Clauses Act in S. 3, Cl. (27a) * There 
can be no doubt that an order made under 
S. 3 (1), Essential Supplies (Temporary 
Powers) Act 1946 falls within the definition of 
Indian Law” given in S. 3 Cl. (27a), General 
Clauses Act. But here the question is not of 
the proof of the Madhya Bharat Textile Con- 
trol Order but of the proof of a notification 
issued by the Textile Commissioner under 
Cl. 15 of that Order. Such a notification is 
clearly an executive order and cannot be said 
to be included in the definition given in the 
S al Clauses Act .j ° f ft e words “Indian 
7% T n ® word order’ which occurs in S. 3 
Cl. (27a), General Clauses Act has to be con- 
strued in the context in which it is used 
Law, ordinance, order, bye-law, rule or regu- 
lation passed or made at any time by any 

Tn!S» tent le 2 lsla ture, authority, or person in 
India , mean legislative provisions. The 
difference between law, ordinance, order, 
bye- la w, rule or regulation is based on the 
difference between the authorities passing or 
making them In the strict sense of the wort 
a law _ is_ made by the legislature; an Ordi- 

or the 1 Ra? U p d by , ^ 6 Presid ent, the Governor 

^ ra mukh a s the case may be; an 

hvtfLx! S * made ? com P eten t authority; a 

• Pa +w a statutory authority 
competent in that behalf. Again, rules and 

Yw) 1 of°S S ^ a p e bee ? £? fined in Cls - (46) and 

ft at the , w°rd order” is used in S. 3 

T pllclof? o a l ClaUses Act in the sense of a 
.legislative Order and not an executive order. 

This view about the meaning of the word 

wmf 1 * fif S U ^ ed i S * 3 C1 * ( 27a ) is in accord 

Court ?n e Vie ^cu t . ake i 1 A b y . the Bombay High 

s ! n a7p 1 Sbr 0 ipad Amnt v. Harsiddhbhai 
Divatia , AIR 1948 Bom 20. ' 

J?> * must also be noted that under the 
last paragraph of the explanation to S 57 a 

k°^ rt m , ay refu , se to . take judicial notice of any 

and until the person who desires 
n a t judicial notice of the fact may be taken. 
Induces any such book or document as the 
V°urt may consider necessary to enable it to 
uo so. In the present case the notification, a 
produc tion of which would have been 
suttident to prove it under S. 78, Evidence 
Act, ^ was never produced before the trial 
viagistrate. In these circumstances I think th« 
Courts below were not justified in taking it 
mr granted that the maximum price of the 
dhotis alleged to have been sold by the appli- 
cants to Ram Narayan wa s Rs. 13-2-9. 

♦Now S. 3, Cl. (29) —Ed. 


(8) For the above reasons I accept the 
revision petition and set aside the convictions 
and sentences imposed on each of the appli- 
cants. The amount of fine, if already paid by 
the applicant, shall be refunded to them. 
B/V.S.B. Conviction quashed. 
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Madhu Lal, Appellant v. Ramji Das Chironji 
Lal and others, Respondents. 

Civil Misc. Appeal No. 6 of 2005, D/- 
31-7-1952. 

Civil P. C. (1908), O. 40 R. 1 — Scope of — 
Just and convenient — Meaning — Suit for 
recovery of money by simple creditor — No 
special equity — Receiver cannot be appointed 

— (Gwalior Civil P. C. (Smt. 1966), S. 451) 

— (Words and Phrases — Just and conve- 
nient) . 

The terms of O. 40 R. 1 of the Code of 
1908 are wider than S. 451, Gwalior Civil 
P. C. and do not limit the appointment of a 
receiver of the property only to those 
cases where the property is the subject- 
matter of the suit. The rule confers a 
discretion on the Court in the matter of 
appointment of a receiver and the only 
restriction on this discretionary power of 
the Court is that put by the words “just 
and convenient”. These words have been 
construed as meaning that “it is practi- 
cable and the interests of justice require 
it”, (1909) 2 KB 903, ReJ. on. (Para 3) 
The appointment of a receiver under 
O. 40 R. >1 is thus essentially on equitable 
grounds and if a simple contract creditor 
fails to establish a special equity in favour 
of the appointment of a receiver, there can 
be no justification for the Court to appoint 
a receiver. (1853) 20 LJ Ch 314 and AIR 
1930 Cal 610, Rel. on. (Para 4) 

Where therefore, a plaintiff in a simple 
money suit has acquired no lien upon any 
property of the defendant, a receiver can- 
not be appointed simply because the 
defendant is delaying the proceedings of 
the suit by raising all sorts of objections 
and in the meantime appropriating the 
rents and profits of the property. (Para 7) 
Anno: C. P. C., O. 40 R. 1 N. 13 Pt. 25 N. 14. 

Bhagwandas Gupta, for Appellant; Mungre, 
for Respondents. 

REFERENCES: Courtwise/Chronological / Paras 
(’30) AIR 1930 Cal 610: (129 Ind Cas 609) 6 

(1853) 4 HLC 997, affirming 
20 LJ Ch 314 5 3 6 

(T909) 2 KB 903: (78 LJKB 1108) 3 

DIXIT J.: This is an appeal by the plaintiff 
from an order of the District Judge, Shivpuri 
refusing to appoint a receiver of the defendant- 
respondent’s properties in the plaintiff’s suit 
for the recovery of Rs. 13,527/11/6 on the 
basis of an account stated. The defendant is 
resisting the suit inter alia on the ground that 
it is incompetent for the reason that there was 
a composition between him and his creditors 
including the plaintiff-appellant about their 
debts; that the debt which the plaintiff seeks 
to recover was included in the composition 
under which the plaintiff and the other credi- 
tors of the defendant had the right to sell the 
defendant’s properties and realise their debts 
and that therefore the plaintiff was not 
entitled to file this suit on the original cause 
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or action. After the institution of the suit the 
plaintiff presented on 26-3-46 a consolidated 
application under Ss. 433, 447, 451, Gwalior 
Civil P. C. Samvat 1966 for an attachment 
before judgment of the defendant’s properties 
and in die alternative for the appointment of 
a receiver for the collection of the rents and 
profits of the defendant’s properties. Before 
the District Judge, l tie plaintiif did not press 
the application in so far as it related to an 
order of attachment before judgment. He 
however, pressed for the appointment of a 
receiver on the ground that the defendant- 
respondent had first agreed to hand over his 
properties to his creditors for the realisation 
of their debts but later on he resiled from the 
agreement; that the plaintiff had therefore an 
equitable interest in these properties, that the 
defendant was heavily indebted and was 
putting obstacles in the plaintiff’s suit by 
raising all sorts of objections and thus delay- 
ing the proceedings; that in the meantime he 
was appropriating the rents and profits and 
paying nothing to the plaintiff and that if a 
receiver was appointed for the collection of 
the rents and profits, there would be some 
assets for the satisfaction of any decree that 
the plaintiff might obtain against the defen- 
dant. The learned District Judge rejected the 
application on the short ground that under 
S. 451, Gwalior Civil P. C., a receiver could 
be appointed of any property only if it was 
the subject-matter of the suit. 

(2) In this appeal learned counsel for the 
appellant contended that if in the present case 
no receiver could be appointed under S. 451, 
Gwalior Civil P. C., the trial Judge should 
have considered the question of the appoint- 
ment of a receiver in the exercise of its in- 
herent powers and that in any case under O. 40 

R. 1, Civil P. C., 1908, which is now in force 
in the State, the appointment of a receiver in 
the present case would be just and convenient 
in view of all the circumstances of the case. 
On behalf of the respondent Mr. Mungre does 
not dispute that the matter is now governed 
by O. 40 R. 1 of the Code. But he says that 
in this suit of the plaintiff which is a suit for 
money and in which the plaintiff does not 
claim any right to be paid out of any parti- 
cular property of the defendant, there is no 
equity at all in favour of the plaintiff and no 
receiver can, therefore, be appointed. 

(3) In my view, the contention of the 
learned counsel for the respondent is well- 
founded and must be accepted. The terms of 
O. 40 R. 1 of the Code of 1908 are wider than 

S. 451, Gwalior C.P. Code and do not limit the 
appointment of a receiver of the property 

| only to those cases where the property is the 
' subject-matter of the suit. Under this Rule, 
a Court has the power to appoint a receiver 
of any property “where it appears to the Court 
to be just and convenient.” This rule confers 
a discretion on the Court in the matter of the 
appointment of a receiver and the only re- 
striction on this discretionary power of the 
Court is that put by the words “just and con- 
venient.” In — ‘Edwards and Co. v. Picard*. 

. (1909) 2 KB 903, the words “just and conveni- 
ent” have been construed as meaning that “it 
is practicable and the interests of justice re- 
quire it.” 

(4) The question, therefore, in the present 
case is whether the appointment of a receiver 
is necessary for the protection of some rights of 
the plaintiff-appellant. The plaintiff’s suit is 


for the recovery of moneys on an account 
stated. Learned counsel for the appellant ad- 
mits that in this suit, the plaintiff does not 
claim a specific charge on any property in res- 
pect of his debt. He does not claim any right 
to be paid out of any particular property. It is 
true that the respondent has pleaded that the 
plaintiff should have sued on the basis of a 
composition which gave to the plaintiff a right 
to realise his d%bt from certain properties of 
the defendant and that the plaintiff’s suit on 
the original cause of action is not maintain- 
able. But because of this pleading of the de- 
fendant, the plaintiff-appellant cannot be said 
to have a right in the present suit of realising 
his debt from any particular property. If the 
appellant had a right to be paid out of a par- 
ticular fund or property, he could in equity 
obtain protection to prevent that property or 
fund from being dissipated so as to defeat his 
rights. But there can be no such equity in 
favour of the plaintiff-appellant, when in the 
present suit he does not rely on any agree- 
ment between him and the defendant that he 
should be paid out of a particular fund or 
property. The appointment of a receiver un- 
der O. 40 R. 1 is essentially on equitable 
grounds and if a simple contract creditor fails 
to establish a special equity in favour of the 
appointment of a receiver, there can be no 
justification for the Court to appoint a receiver. 

(5) In — ‘Owen v. Homan*, \l853) 4 HLC 
997 affirming 20 LJ Ch 314, the Lord Chan- 
cellor observed : 

“The plaintiffs here do not claim as specific 
appointees of any part of the defendant’s 
separate estate. They are merely in the na- 
ture of general creditor seeking to obtain 
payment by a sort of equitable action of 
assumpsit or debt. In such a case it is a 
strong exercise of authority .to deprive the 
defendant, on motion, of property of which 
the plaintiffs have no specific claim in order 
that if they establish their claim as credi- 
tors there may be assets wherewith to satisfy 
them. I do not mean to say that such a 
course may not be taken, though I have not 
discovered any authority for it. Perhaps 
the anomalous nature of the right, where a 
plaintiff is claiming as a general creditor of 
a married woman and is seeking payment out 
of her separate estate, and the inability of the 
Court to govern the proceedings in equity 
in such a case by rules strictly conformable 
to those which regulate an action at law, 
may warrant the interim interference by a 
receiver. But a chance of doing a wrong to 
the defendant in such a case is certainly 
much greater and much more apparent, than 
were a right against some specific fund or 
estate. “It is the almost universal rule”, 
says Pomeroy in his Equity Jurisprudence 
4th Volume 1533, “that a creditor’s bill whe- 
ther to set aside a fraudulent transfer or to 
reach equitable assets will not lie on behalf 
of mere general creditors who have not pro- 
secuted their claim to judgment nor, in any 
other manner, acquired a lien upon the 
debtor’s property. The slowness and in- 
adequacy of the legal remedies open to such 
creditors are not considerations that can 
move a Court of Equity in the absence of 
statutory authority, to intervene in their be- 
half with the instrumentality of a Receiver 
to preserve the debtor’s property.” 

(6) The Calcutta High Court has also 
following the English case — ‘Owen v. Ho- 
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man’, (1853-4 HLC 997 affirming 20 LJ Ch 314) 
teUin-'DhzTendTa Krishna v. Surendra 
Krishna > AIR 1930 Cal 610 that a simple con- 
tract^ creditor who has no specified charge or 
no light to be paid out of a specified fund 
cannot in general ask for the appointment of 
3 receiver. Learned Counsel for the appellant 
was not able to refer us to any decision of 
3ny High Court in India in which a contrary 
view has been taken. On the other hand in the 
passages read out to us by the learned Coun- 
sel from Woodroffe’s “Law of Receivers”, it 
has been observed 

"the great weight of authority supports the 
rule that in the absence of statutory provi- 
sions to the contrary a general contract cre- 
ditor before judgment is not entitled to an 
injunction or a receiver against his debtor 
upon whose property he has acquired no 

instant case, the appellant has 
clearly acquired no lien upon any property of 
the defendant. That being so, a receiver cam 
not be appointed simply because the defendant 
is delaying the proceedings of the suit by 
raising all sorts of objections and in the mean- 

properiy Pr ° Prlatmg the rents and profits of the 

nin ( n\w above , reasons, I am of the opi- 
costs. that hlS appeal must be dismissed with 

R /9) CHATURVEDI J. : I agree. 
x " K K ' Appeal dismissed. 
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(GWALIOR BENCH) 

SHINDE C. J. AND CHATURVEDI J. 

lantl/v. The State Kh3n 3nd ° therS) Appel - 

D/ C - r 6% i - n i9 1 52' PPealS N0S ‘ 27 and 67 of 1951 > 

(a) Criminal P.C. (1898), Ss. 164 and 364 

in Ss p * ecai -itioiis and safeguards laid down 
,n 2 s - 164 and 364 not followed — No nZu 

downh, S mh)° f e r° h * co ? fession as laid 

jecTed in frL 164 e ( viWlce COnfe Om. nS W be re i 
Magistrate «wf nce — 0ral evidence of 

curl thelefect: AIR 19 sTpc 2^f% ” 0t 

4; Evi Act,' I 24 N. 3 N ’ 14 ’ 16; S ' 533 N - 2 > 

(b) Evidence Act (1872) S Q 

tion parade -- Mode of^Aductin^ Identlfica ’ 

portion t n e f st n m entlflCation para de the pro- 

shoulrf hi * persons t0 the accused 

tinn 1 ?* at J eas t.3 to 1. If the propor- 

Dersnn tbere , • 1S . appreciable risk of a 

P n being implicated purely by chance* 

discard 1 «f S6S thou ^ h R is not possible to 
eronnH -f u Proceedings merely on that 

* becomes necessary that the 
identification should be sub- 
Vrn a ,/ lgid scru tiny. AIR 1935 All 

£l R 1934 Pat 537 ^ AIR 1943 °udh 
^69, Ref. (Para 6) 

Anno: Evidence Act, S. 9 N. 5. 

Government Advocate, for the State. 

^ C ES : Courtwise /Chronological/ Paras 
36 AIR 1936 PC 253(1): (38 Cri LJ 415) 5~ 

) 35) AIR 1935 AH 653: (36 Cri LJ 1139) 6 

5 43 AIR 1943 Oudh 269: (44 Cri LJ 389) 6 

( 34) AIR 1934 Pat 537: (36 Cri LJ 28) 6 
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CHATURVEDI J. : This is an appeal from 
an order of the Special Sessions Judge, Gwa- 
\ 1( g convictmg four appellants under S. 395, 
Ll L. for an offence of dacoity. Sultan alias 
Rustom, and Bhanwar Singh, appellants, have 
been sentenced to seven years’ rigorous im- 
pn son merit each and also ordered to pay a 

™ f ?? ^ S ‘ 25 u" The a PP ell ^nts Aliya and 
Munshi have been sentenced to five years’ 
rigorous imprisonment each The SpqqinnQ 
Judge acquitted four accused and the Govern- 

saav'ffTac srsjrs&ja 

, J S pa i P eS: s iudgm “' dlsp “ 5 

(2) The short facts of the case are that 
compiamants Yusuf, P W. 9, Babu Khan; 

10 > EUahibux, p * W. 11, Kamruddin and 
Mohammad had gone in a marriage with 
their musical instruments. They are profes- 
sional persons and had gone with their party 
to play music in a ‘barat’. On 1-12-1949 they 
returning from Sekra village towards 
Chhimak village via Dabra road, and near 

,u ink °! a ?ver eight Persons met them 
and they asked them where they were going 

repl £ lng ? hat they were going towards 
Dabia these eight persons asked them to pro- 
ceed via. Anand Peth. The witnesses declined 
to go with them and therefore these persons 
left by a Kacha route. The witnesses then 
went about two Kos and on the road met 
several labourers, who were sitting near a fire 
T . h ® ■ ^nesses also sat there. Soon after 5 out 
of the 8 persons whom the witnesses had met 
before returned there and asked the labourers 
to go away. Out of these 5 Badmashes two 
had guns, one had revolver, one lathi, and one 
had a sword. It was about 5-30 P.M. that 
these dacoits threatened the witnesses that in 
case they did not part with their belongings 
they would lose their life; and, at the point 
of revolver, snatched from the witnesses their 
clothes and the musical instruments and other 
belongings and decamped with the booty, 
worth about Rs. 240/- The witnesses then 
proceeded to Police Station Dabra eight miles 
distant from the place of occurrence and 
lodged report at 11 P.M. 

(3) From the deposition of the Sub-Inspec- 
tor Vijaya Singh, P. W. 7, it appears that 
some informer had informed him that in vil- 
lage Khedi Raimal, there is one Shankar 
Singh, at whose house many suspected per- 
sons take shelter. On 4th December 1949 the 
Sub-Inspector reached the place and arrested 
Shankar Singh and Mouji. According to Sub- 
Inspector, Shankar Singh though not involved 
in this dacoity, informed him about persons, 
who. were involved in the dacoity on the 
Chhimak road. On 16th December 1949, it ap- 
pears that Shankar Singh’s house was raided 
and 8 accused were arrested. Some property 
was recovered from them and eight persons 
as stated above were challaned in this case 
out of which four were convicted and four 
were acquitted. 

(3) The prosecution evidence against the 
four appellants in this case is of three-fold 
character: First, there are confessions of the 
accused: secondly, the prosecution relies upon 
the identification proceedings: and, thirdly, 
uoon the recovery of the looted property from 
the possession of the appellants. 

(4) I regret very much to observe that Mr. 
Mustafa Ahmad, the Sub-Divisional Magis- 
trate, Antri, who recorded the confessions 
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ignored ail the salient and mandatory provi- 
sions of Jaw as laid down in Ss. 164 and 364, 
Criminal P. C. 

(5) He did not question any of the accused 
making the confession about any thing in 
order to elicit whether the confessions were 
voluntarily made. There is no mention in the 
confessions that the accused were informed in 
the beginning that they were not bound to 
make the confession and if they did so they 
would be used as evidence against them. The 
learned Magistrate did not even consider it 
proper to make a memorandum at the foot 
of the confessions as laid down in sub-s. (3) 
of S. 164, Criminal P. C. The Magistrate, 
however, appeared as a witness in the case to 
depose that according to his knowledge the 
confessions so made were voluntary. As the 
Privy Council has observed in — ‘Nazir Ah- 
mad v. Emperor’, AIR 1936 PC 253 (1) that if 
such oral evidence is believed all the pre- 
cautions and safeguards laid down by Ss. 164 
and 364 would be of such trifling value as to 
be almost idle. The Magistrate himself ad- 
mitted that the accused were produced before 
him for recording confessions at a certain 
date but he did not record the confessions on 
that very date, but continued to record con- 
fessions at his leisure from day to day; and 
the Police and Judicial lock-up being one at 
Antri, the accused remained in Police custody 
throughout. Under these circumstances, I 
agree with the learned Sessions Judge that 
confessions must be discarded. 

(6) The manner of conducting the test of 
identification also shows that the learned 
Magistrate Mr. Mustafa Ahmad has no idea 
about the importance which is attached to 
these proceedings and to the care and precau- 
tion with which these proceedings should be 
conducted. The proceedings took place in the 
police lock-up first on 22nd December 1949, 
(Ex. P-10) and next on 5th January 1950, (Ex. 
P-11). On the first date seven accused were 
mixed with seven other persons. On the next 
date eight accused were mixed with six other 
persons. Where the proportion of the other 
persons with suspected persons is so less, the 
result generally, is that it becomes very easy 
for a witness to hit upon the suspected person. 
As observed in — ‘Kuldip Singh v. Emperor’, 
AIR 1934 Pat 537; — ‘Ram Singh v. Emperor’, 
AIR 1943 Oudh 269 and — ‘Naubat Singh v. 
Emperor’, AIR 1935 All 653, the proportion of 
other persons to the accused should be at 
least 3 to 1. In the Allahabad case it was 
laid down that the proportion of five other 
persons to one accused for identification is a 
minimum desirable proportion for the purpose 
of satisfying a Court that the identification of 
the accused was not a mere accident If the 
proportion is less there is appreciable risk of 
a person being implicated purely by chance; in 
such cases though it is not possible to discard 
these proceedings merely on that ground, it 
becomes necessary that the evidence of identi- 
fication should be subjected to a rigid scrutiny 
Tn this case, however, though in the first 
information report hulia of everv accused had 
been given in details, yet, the learned Judge 
did not exert himself to see whether the hulia 
of the dacoits given in the First Information 
Report had tallied with the hulia of any of the 
accused present in his Court. Jammoo, who ac- 
cording to Ex. P-11 had identified all the ac- 
cused was not produced in the Court and 
about Yusuf, P. W. 9, it is written that he 
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identified Mouji, who was not an accused in 
this case. As regards Aliya, the learned Ses- 
sions Judge in his judgment, has remarked 
that Yusuf witness was not certain whether 
Aliya was amongst the five dacoits and that 
Ellahibux witness said in the Court that he 
could not identify the appellant Aliya. The 
learned Sessions Judge has convicted Aliya 
only on the evidence of Babu Khan, P. W 10. 
In my opinion it is not safe to base conviction 
on the identification of a single witness when 
a proper standard had not been maintained in 
the mode of conducting a test identification. I 
would not attach any importance to such 
identification proceedings. (After discussion of 
some evidence the judgment proceeds :) Under 
these circumstances, it will not be safe to con- 
vict any of the accused merely on the identi- 
fication proceedings. In my opinion due to 
the carelessness or utter lack of knowledge on 
the part of the Sub-Divisional Magistrate, 
Antri, Mr. Mustafa Ahmad, we have to discard 
the confession as well as identification pro- 
ceedings. Considering the lawlessness prevail- 
ing in the District, where innocent people are 
waylaid and looted in a most reckless manner 
and the owners of property are deprived of 
their life, if once offenders are arrested it be- 
comes the bounden duty of the Magistrate and 
the Courts to see that the non-compliance of the 
mandatory and salient provisions of law does 
not lead to difficulties and does not contribute 
to the acquittal of any of the accused. In my 
opinion, Mr. Mustafa Ahmad should be warn- 
ed to be careful in future. 

(7) The only testimony that now remains for 
consideration is about the recovery of the pro- 
perty from the possession of the accused. The 
most important discovery was the discovery of 
several Cornets (i.e. Cornet-a-pistons which are 
brass portable wind instruments like trumpets). 
These were recovered at the instance of Bhan- 
war Singh, appellant, from the huge heap of 
Karab 3U3T (After statement of some evi- 
dence the judgment proceeds :) I am of opinion 
that Bhanwar Singh’s appeal should be dis- 
missed. 

(8) Nothing has been recovered from the 
possession of Munshi and clearly he is entitl- 
ed to acquittal. 

(9) One coat. Article E. is said to have been 
recovered from Aliya but the evidence is not 
free from suspicion. The only witness produc- 
ed by the prosecution to prove this recovery 
is Komal Persad, P. W. 6, who deposes that 
he was called to the Thana at Bhitarwar and 
he had reached the office and was sitting there 
when, after sometime, the eight accused were 
sent for and at that time when the accused had 
produced various clothes, Aliya had produced 
this coat. The witness adds that he could not 
say since when the clothes were in the pos- 
session of the accused. A jersey from Sultan 
alias Rustom was also produced before Komal 
p ersad. In my opinion, this search seems to be 
a big farce and cannot be relied upon for bas- 
ing the conviction thereon. It was incumbent 
on the Police to have prepared a Panchnama 
of the clothes the accused had in their pos- 
^ssion when Shankar Singh’s house at Khedi 
Raimal was raided on 16-12-1949 and when 
the accused were arrested there. No such Pan- 
chnama was prepared on that date. A search 
of the accused in the Police Station at Bhitar- 
war twenty-four hours after the arrest is no 
proof that the accused brought the clothes ^ to 
Jail from Raimal Khedi or had been wearing 
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these clothes. Some independent witness from 
Raimal Khedi, who might have seen the 
accused with these clothes ought to have been 
produced. A Chadar from Jimipal was also 
produced in the search in Jail. It also seems 
to be tainted with suspicion and Jimipal can- 
not be convicted on this slender material. We, 
therefore,, dismiss the Government appeal 
against the order of acquittal of Jimipal. 

(10) We also dismiss the appeal of Bhan- 
war Singh. 

(11) We are, however, of opinion that there 
is not sufficient material for the conviction of 
appellants Aliya, Munshi and Sultan (alias 
Rustom). We, therefore, allow their appeal 
and order that they be acquitted. 

(12) SHINDE C. J. : I agree. 

3/K.S. Order accordingly. 
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(GWALIOR BENCH) 

DIXIT J. * 

Surajmal s/o Dayaram and others. Appli- 
cants v. The State. 

pi™?®! Ref. No. 22 of 1952, D/- 14-10-1952 

Panchayat Vidhan, Sm. 2006 (58 
of 1949), Ss. 7 1 . and 75 — Offences cogni 2 able 
Panchayat Court — Jurisdiction of Pan- 

nfoof C e Ur }A*i excIusiv e — (Criminal P.C. 
(1898), Ss. 1(2), 5 and 29 — Special law). 

The existence of a special law by itself 

£ e . t° exclude the operation 

of the Criminal Procedure Code. Unless 
the special law expressly or impliedly pro- 
vides that certain offences shall be tried 

?i? clU A Slvely by Courts constituted under 
the Act, the jurisdiction of the ordinary 

Courts to try the offences under the Code 

cannot be said to have been excluded. 


rnu • . . (Para 4) 

There is no provision in the M.B Pan- 

chayat Vidhan excluding the jurisdiction 

of other Courts to take cognizance of any 

case which is cognizable under S. 75 of the 

by i? , Pa £ cha y a t Court. The jurisdic- 
p° n which has been conferred on the 
anchayat Court to try certain offences 
enumerated in S. 75 of the Act is not ex- 

Ah 4 V q G 4 n X - R f 1951 A11 414 and AIR 1951 
All 494, Dist. rPara 4 ^ 

n Anno: Cr. P. C., S. 1 N. 3; S. 5 N. 6, S 2£ 

Of Vidh ^ Sm - 2006 

i ) 9 oS. 77 and 75 — Oaso posttii'/siTiIa hx 

Panchayat Court tried by Magistrate — Effect 

Vn ¥ adh y a Bharat Panchayat 
Vidhan, the Magistrate has been given the 

discretion to transfer a case to the Pan- 
chayat Court, provided of course it is cog- 
mzabie by the latter Court under S. 75 of 
he Act. If, therefore, in a case cognizable 
bv a Panchayat Court, the Magistrate in- 
stead of transferring the case to the Pan- 
chayat Court, tries it himself and finds 
the accused guilty, it cannot be held that 
the trial and conviction are illegal. 

(Psrs 5) 

Mungre, Govt. Advocate, for the State. 

BRENCES : Courtwise/Chronological/ Paras 
(51) AIR 1951 All 414: (1950 All LJ 863) 4 
(51) AIR 1951 All 494: (1951 RD (HC) 17) 4 

ORDER : This is a reference by the learned 
Sessions Judge of Guna, recommending that 
the conviction and sentence of the applicants 
Suraj Mai and others by the Sub-Divisional 
Magistrate of Chachoda under S. 323, I.P.C. 
be set aside. 


(2) It appears that the applicants were 
chalianed in the Court of the Sub-Divisional 
Magistrate, Chachoda, for an offence under S 
147, I.P.C. The trial Magistrate did not find 
the charge under S. 147 prima facie estab- 
iisned. He accordingly charged the accused 
lor an offence under S. 323, I.P.C. At the end 
of the trial the learned Magistrate convicted 
the accused under S. 323, I.P.C. and sentenced 
each one of them to pay a fine of Rs. 50/-. 

-The accused persons filed a revision 
petition before the Sessions Judge of Guna 
who was of the opinion that an offence under 
S. 323, I.P.C. being exclusively triable by the 
Panchayat Court under the Madhya Bharat 
panchayat Vidhan, Samvat 2006 (Act No. 58 
of 1949), the trial and the conviction of the 
applicants by the Sub-Divisional Magistrate 
were illegal. The learned Sessions Judge ha* 
accordingly recommended to this Court that 
the conviction be set aside. 

(4) I have heard Mr. Mungre, Government 
Advocate for the State who opposes the refer- 
ence. In my opinion, the reference must be 
rejected. Under S. 75 of the Panchayat Vi- 
dhan, an offence under S. 323, Penal Code is, 
no doubt, within the cognizance of a Pancha- 
yat Court. Section 77 of this Act says that if 
at any stage of proceedings in a criminal case 
pending before a Magistrate it appears that 
the case should be tried by the Panchayat 
Court, the Magistrate shall at once transfer 
the case to the Panchayat Court. There is no 
provision in the Act excluding the jurisdiction! 
of other Courts to take cognizance of any! 
case which is cognizable under S. 75 of the : 
Act by a Panchayat Court. It is thus clear; 
from these provisions that the jurisdiction 
which has been conferred on the Panchayat 
Court to try certain offences enumerated in 
S. 75 of the Act is not exclusive. Under S. 5,| 
Criminal P. C. all offences under the Penal 1 
Code are required to be investigated, tried 
and otherwise dealt with according to the 
Code. Sections 28 and 29 of the Code deal 
with the Courts constituted under the Code 
by which the offences under the Penal Code 
and under any other law are to be tried 
These sections govern every criminal pro- 
ceedings both as regards the tribunal by 
which a crime is to be tried and as to the 
procedure to be followed. Sub-section (2) of 
S. 1, Criminal P. C., no doubt, provides that 
nothing in the Code shall affect any special 
law, in the absence of any specific provision 
to the contrary. But the existence of a special 
law by itself cannot be taken to exclude the 
operation of the Criminal Procedure Code. 
Unless the special law expressly or impliedly 
provides that certain offences shall be tried 
exclusively by Courts constituted under the 
Act, the jurisdiction of the ordinary Courts 
to try the offences under the Code cannot be 
said, to have been excluded. The learned 
Sessions Judge has placed reliance on two' 
decisions of the Allahabad High Court report- 
ed in — ‘Kirpa Ram v. Ram Asrey’, AIR 1951 
A11 414 and — ‘Jaisri Tiwari v. State’, AIR 
1951 All 494 in which it has been held that 
the Panchayati Adalat established under the 
U.P. Panchayat Raj Act, 1947 has exclusive 
jurisdiction to try the offences mentioned in 
S. 52 of the Act. These decisions have no 
applicability here, because there is a material 
difference between the Uttar Pradesh Act and 
the Madhya Bharat Act. The difference lies 
in this; that whereas in the Uttar Pradesh 
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Act by S. 55, the jurisdiction of any other 
Court to take cognizance cf any case which 
i cognizable under the Act by Panchayati 
Adalat is expressly excluded, in the Madhya 
Bharat Act, there is no such provision. Again, 
under S. 56 of t he U.P. Act a Magistrate is 
inquired to transfer the case to the Panchayati 
Adalat if it appears to him at any stage of 

• rooeedings in a criminal case that the case 
i : triable by a Panchayati Adalat. In our Act 

• he words used in S. 77 are: 

■'Vadi aparadh sambandhi kisi abhiyoga 
men jo kisi Magistrate ke samane ho kisi 
•a may a bhi yah maium ho ki is abhiyoga 
ki simavi kisi Nyaya Panchayat ko karana 
c iiahiye to wah us abhiyoga ko turant sak- 
ha m Nyaya Panchayat ke pas bhej dega. 
Jo abhiyoga ki sunavi arambha ho sakegi.” 
(5) It will be seen that under this section 
it must appear to the Magistrate that the case 
should be tried by the Panchayati Adalat be- 
fore it can be transferred to the Panchayat 
Court. It is not sufficient for the trans- 
fer of a case to the Panchayat Court 
that it is triable by that Court. The 
ouestion whether any particular case if cog- 
nizable by a Panchayat Court, should or 
should not be tried by that Court has to be 
determined by the Magistrate on the facts 


v 


nd circumstances of that case. Thus under S. 


i 77, Madhya Bharat Panchayat Vidhan, the 
; Magistrate has been given the discretion to 
transfer a case to the Panchaj'at Court, pro- 
I vided of course it is cognizable by that Court 
| under S. 75 of the Act. If, therefore, in the 
I present case, the Magistrate instead of trans- 
ferring the case to the Panchayat Court, tried 
it himself and found the applicants guilty 
under S. 32.3, I.P.C., it cannot be held that 
the trial and conviction of the applicants are 
illegal. 

(T>) For these reasons I reject the reference. 
B/V.B.B. Reference rejected. 
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DIXIT AND CHATURVEDI JJ. 

Jeevan Lal, Appellant v. Central Bank of 
India, Shivpuri, Respondent. 

Civil Misc. Appeal No. 4 of 2005, D/- 30-7- 

1952. 

(a) Civil P.C. (1908), O. 38 R. 5 — Appli- 
cability — Intention to obstruct or delay exe- 
cution not proved — Attachment cannot be 
ordered. 

Where the evidence adduced by the 
plaintiff shows that at the time of the in- 
stitution of the suit the defendant had al- 
ready left the place where his property 
was situated and he was thinking of dis- 
posing of the property, but there is no evi- 
dence to establish that the defendant was 
doing so with the intent to delay or ob- 
struct the execution of the decree that 

might be passed in that suit, no order for 
attachment before judgment can be grant- 
ed. (Para 3) 

Anno: Civil P. C., O. 38 R. 5 N. 2 Pt. 3; N. 
13 Pt. 1. 

(b) Civil P.C. (1908), S. 95 — Insufficient 
grounds — Meaning — Onus on the applicant 
— (Gwalior Civil P.C., (Smt. 1966), S. 439) — 
Words and Phrases — Insufficient grounds). 

For awarding compensation whether 

under S. 439, Gwalior Civil P. C., or under 
S. 95, Civil P. C., 1908, the question to be 


decided is whether there were in fact no 
sufficient grounds for applying for at- 
tachment before judgment and not whe- 
ther there were no sufficient grounds 
stated in the application. The words ‘in- 
sufficient grounds’ mean without reason- 
able or probable cause. It is incumbent on 
the applicant applying for compensation 
to prove affirmatively that the attachment 
was applied for without reasonable or 
probable cause. 18 Bom 717, Rel. on. 

(Para 4) 

Anno: Civil P. C., S. 95 N. 4. 

Shiv Dayal, for Appellant; Arora, for Res- 


pondent. 

REFERENCE /Para 

C94) 18 Bom 717 4 


DIXIT J. : This is an appeal from an order 
passed by the District Judge of Shivpuri under 
S. 433, Gwalior C. P. C., Samvat 1966 directing 
the attachment before judgment of certain 
properties of the appellant. On 30-1-45 the 
respondent Central Bank of India Ltd. insti- 
tuted a suit against the appellant in the Court 
of District Judge, Shivpuri lor the recovery of 
Rs. 17,407-6-6. On the same date the plaintiff 
Bank put in an application under S. 433, 
Gwalior C. P. C.. stating that the goods on the 
security of which the plaintiff had advanced 
certain monies to the defendant and which the 
plaintiff was seeking to recover in the suit, had 
been attached by the District Co-operative 
Bank of Shivpuri and that, therefore, the secu- 
rity given to the plaintiff had become insuffi- 
cient. Further that the plaintiff had learned 
that the defendant was thinking of selling his 
property and leaving the State territory. On 
these grounds the plaintiff prayed that an order 
of attachment before judgment be granted of 
a house of the defendant. The attachment was 
effected on 2-2-45. On the next day the defen- 
dant-appellant presented an application object- 
ing to the attachment and praying to the Court 
that the attachment be set aside and he be 
awarded compensation in the sum of Rs. 1000 
for the wrongful attachment. The learned 
District Judge, therefore, heard both the parties, 
recorded their evidence and confirmed the order 
of attachment before judgment. 

(2) In this appeal. Mr. Shiv Dayal for the 
appellant, contends that the order of attach- 
ment passed by the learned District Judge was 
not legal, because the plaintiff had not stated 
in his application under S. 433, Gwalior C.P.C. 
whether the defendant was about to dispose of 
any part of his property or about to leave the 
local limits of the jurisdiction of the Court 
with the intention of obstructing or delaying 
the execution of any decree that might be 
passed against him. It was said that on the 
evidence led by the plaintiff, it is not esta- 
blished that the defendant was going to make 
alienations of his property after the filing of 
the suit, with intent to delay or obstruct the 
execution. Learned Counsel for the appellant 
further said that as the plaintiff had applied 
for an order of attachment on insufficient 
grounds, the appellant was entitled to compen- 
sation. 

(3) The contention of the learned counsel for 
the appellant that the learned District Judge 
was not justified in confirming the order of 
attachment is, in my view, sound and must, 
prevail. Under S. 433, Gwalior C. P. C., an 
order of attachment before judgment could be 
made only if the Court was satisfied that the 
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defendant with intent to obstruct or delay the 
execution of any decree that might be oassed 
against him, (a) was about to dispose of the 
whole or any part of his property; (b) or was 
about to remove the whole or any part of his 
property from the local limits of the jurisdic- 
tion of the Court; (c) or had left the local 
limits of the jurisdiction of that Court wherein 
ms property was situated. The evidence led 
by me parties is to the effect that the District 
Co-operative Bank secured an order of attach- 
ment against the goods which had been pre- 
viously pledged by the appellant with the res- 
pondent; that for some time before and after 
the institution of the plaintiffs suit, the defen- 
dant was absconding from Shivpuri as a case 
about a contravention of the Petrol Rationing 
was pending against him in Shivpuri; that after 
the institution of the suit, the defendant-appel- 
lant was in Gwalior; and that during his stay 
at Gwalior he met Mr. Khanna the Manager of 
the plaintiff Bank and told him that in case 
he was allowed bail he would return to Shiv- 

Tppwfn d T ° f , his prop ert y- The defendant 
Jeewan Lai did not enter into the witness-box 

5if ad !i Ct t 4 he u St ? tement of Mr - Khanna, that 
the »defendant had met him and told Mr. 

Khanna of his intention to dispose of the pro- 

J hS defe f. dant ’i witnesses tried to show 
yL he Properties which the defendant pos- 

' at stak^ in 6 i m J alue than the amount 

nf defendant-appeilant at the time 
^t the institution of the suit and after had left 

! )Y he f e hls Property was situated, and 

was also thinking of disposing of the property 

are no doubt established. But the evidence 
does not establish the important fact that the 
appellant left Shivpuri and intended to dispose 
ot any part of his property with intent to delay 
oi obstruct the execution of the decree that 
might be passed against him. In the absence 
Proof of this intention the learned Dis- 
trict Judge was not justified in confirming the 
order of attachment. The order was in® my 

opinion, not legal. The question of setting 
aside the order of attachment is now of acade- 

decreed er and 0 i ly S? the plai > tiff ’ s suit ha * ^ 
decreed and. in the execution proceedings of 

already 0 secured f l vour J the Plaintiff® has 

the property freSh ° rder ° f attachment of 

he ( is tntit 0 led he tn CO c n n tenti0n ? £ the a PPellant that 

ne is entitled to compensation for this wrong- 
ful attachment, I think it must be reacted 
It is quite true that the nlaintiff ^ < ?■ 

toff application for “ g £.1 

hif property. Shivpuri dispose of 

whether under S. 439, ^waliof £ om P enaatl °£ 

under S. 95, C. P. C Iona U .. V* or 

decided is whether there °were in' fa^ 10n 

before judgment and not attachment 

no sufficient founds stated ^ re 

The words ‘insufficient grounffs’^paf 1 ^ 10 "; 
reasonable or probable cause Sef _ WI £° Ut 
ft v- Fetterle’, 18 Bom 717 atli 7Pn ™° U ~ 

was'^lowell^bai^he^yrauhf'ro’turi^^to^^Svpuii 

and would dispose of his property. From these 
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facts, it is clear that the Bank had reason to 
suspect that the defendant intended to dispose 
of ms property with a view to dela3 ;r or obstruct 
the execution of the decree that the Bank 
might obtain against him. The plaintilf Bank 
however, did not succeed at the hearing in 
establishing this intention of the appellant. But 
this in itself does not entitle the appellant to 
claim compensation from the plaintilf The 
appellant must show that the plaintiff was un- 
justified in suggesting to the Court on 30-1-45 
when he procured the order of attachment 
that he was about to defeat the object of the 

puri m maklng allena tions or by leaving Shiv- 

n0t P ro yed this fact at 
all. All tfiat he did was to show that he had 

properties of greater value than the amount 
involved in the suit and that he left Shivpuri 
on account of Petrol Rationing Contravention 
case. The appellant made no attempt whatso- 
fy s . r > , to challenge the statement of Mr. Khanna 
that the appellant had told him that he would 
letuin to Shivpuri and dispose of his property 
** was + . in cumbent on the appellant to prove 
affirmatively that the attachment was applied 
for without reasonable or probable cause. Om 
the facts established I am of the opinion that 
the appellant had failed to make out the case 
which was necessary for him to establish that 
the Bank had no sufficient reason on 30-1-45 
to suspect that the appellant would dispose of 
his property to defeat the plaintiff's claim 
The appellant’s contention that he is entitled 
to compensation must, therefore, be rejected 

(5) In the result, the order of attachment 
passed by the District Judge on 13-1-45 and 
confirmed on 29-7-1948 is set aside. To this 
extent this appeal is allowed. In the circum- 
stances of the case, there will be no order as 
to costs of this appeal. 

(6) CHATURVEDI J. : I agree. 

B/D.R.R. Order accordingly. 

A. I. R. 1953 M. B. 91 (Vol. 40, C. N 43) 

(GWALIOR BENCH) 

SHINDE AND DIXIT JJ. 

Khubchand S/o. Nandram, Appellant v 
Maniklal S/o. Pyarechand, Respondent. 

Appeals Nos. 85 and 88 of 2004, D/- 7-3-1952 

(a) Limitation Act (1908), Arts. 49, 113 and 
115 — Gwalior Limitation Act, Arts 5, 11 and 
13 — Applicability _ Suit for damages for 
breach of contract of marriage. 

A suit for damages for breach of con- 
tract of marriage is not governed either 
by Art. 5 or by Art. 11, Gwalior Limitation 
Act (corresponding to Arts. 49 and 113 
of Indian Act). Such a suit is no doubt 
governed by Art. 115 of the Indian Act but 
there being no corresponding Article in 
the Gwalior Limitation Act, the omnibus 
Article 13 would apply to it. (Paras 4, 5 6) 

Art "llS N m 3 ACt> ^ 49 N ' 21 Art 113 N - 2; 

(b) Contract Act (1872), S. 73 _ Breach of 

promise of marriage — Damages — Suit fn.. 
return of ornaments or their value oi 

i!r - r J (Htodu 

Contract Act applies. A suit for damages 
for breach of promise of marriage is 
fore entertainable; Case law ref (P ara ^ 
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A agreed to marry his son with B’s 
daughter, B refused to perform the mar- 
riage or ins daughter on ground that she 
had not attained iiie requisite age of 16. 

A then married his son to another girl 
but m spite of this marriage he was will- 
ing to pcTJorm second marriage of his 
son with Bs daughter. B then married 
his daugiUcr to another person. A sued 
B for damages for breach of contract of 
marriage claiming inter alia a specific 
sum of money as value of ornaments and 
clothes given to B’s daughter at. the time 
of betiolhal. B counter claimed certain 
expenses. 

Held that (i) under the Hindu Law, 
there is no restriction on a husband to 
marry more than one wife. As A was 
willing to marry his son with B’s daughter 
in spite of the first marriage and there 
being no contract that B’s daughter was 
to be the first wife of A’s son, there was 
no breach of contract on the part of A but 
on t lie other hand B was guiity of the 
breach. (Para 8) 

(ii) That the gifts of ornaments and 

clothes made by A at the time of betro- 
thal or ceremony preceding the marriage 
were not absolute gifts and could be 
claimed back in case of breach of contract 
of the proposed marriage: AIR 1050 All 
592; 11 Bom 412, Rel. on. (Para 0) 

(iii) That the defendant B himself 
being guilty of breach he was not entitled 
to any general damages for expenses 
incurred by him at the time of betrothal. 

(Para 11) 

(iv) That the plaintiff having obtained a 

decree for a specific sum of money as 
value of the ornaments as claimed by him 
could not claim in appeal the return of 
the ornaments in specie or their value at 
the time of decree. (Para 12) 

Anno: Contract Act, S. 72, N. 12. 
Bhagwanswaroop and Premnarayan, for 

Appellant; Bbagwandas and Motilal Gupta, 
for Respondent. 

R K F E R E IV CES : C o u r t w i sc / C h ro n o 1 o gi ca 1 / Paras 
(’50) AIR 1950 All 592: (1950 All LJ 419) 7, 9 
(’70) 7 Bom HC (OC) 122 7, 9 

(’87) 11 Bom 412 7, 9 

(’92) 10 Bom 073 9 

(’97) 21 Bom 23 7 

(’41) ILR (1941) Bom 211: (AIR 1941 
Bom 129) 7 

SHINDE J : These two appeals arise out of the 
suit filed by Pyarchand against Khubchand for da- 
mages. The plaintiff alleges in his plaint that the 
defendant entered into a contract with him to give 
his daughter Mulibai in marriage to the plaintiff’s 
son Manaklal on 5-2-1932: that I he defendant, marri- 
ed his daughter to one Chothmal on 17-1-1939 and 
thus broke the contract; that in pursuance of the 
contract, the plaintiff on the occasion of betrothal, 
spent Rs. 8G0/- in giving presents of ornaments and 
clothes to the daughter of the defendant; that he, 
as a result of the defendant’s action, sustained men- 
tal hardship and loss of reputation. On these al- 
legations. the plaintiff claimed Rs. 860/- as spe- 
cial damages and Rs. 1200/- general damages from 
the defendant. The defendant admitted the con- 
tract of marriage and also the fact of marrying 
his daughter to Chothmal on 17-1-1939, but pleaded 
that the contract was broken by the plaintiff. He 
stated in his written statement that the contract 
between the parties was that Mulibai was to be 
married to the son of the plaintiff as his first wife. 


But the plaintiff in breach of this contract marri- 
ed his son to the daughter of Kaiuram in May, 1935. 
He further stated that he incurred an expenditure 
of Rs. 700/- at the time of betrothal and also 
suffered mental worry which he estimated at Rs. 
1000/-. On these allegations he prayed that the 
plaintiff’s suit be dismissed and the claim lor Rs. 
1700/- lor damages be decreed against the plaintiff! 
The City Sub-Judge, Ujjain, dismissed both the 
plaintiff's suit and the defendant’s counter claim. 
The plaintiff filed an appeal and the defendant 
tiled cross-objections. The learned District Judge, 
Ujjain, decreed the plaintiff’s suit to the extent of 
Rs. 800/- and dismissed the cross-objections of the 
defendant. Against this judgment and decree both 
the parties have filed these appeals. 

(2) The plaintiff's appeal is confined only to the 
return of the ornaments or their market price at 
the time of the decree. The defendant’s appeal 
on the other hand, is for reversing the decree of 
the District Court for Rs. 800/- passed in favour 
of the plaintiff and for decreeing the claim of the 
defendant for Rs. 1700/-. 

(3) A preliminary objection has been raised by 
Mr. Bhagwandas Gupta counsel for the plaintiff 
that the counter claim of the defendant is time 
barred. He contends that if plaintiff brok^ the 
contract, cause of action accrued to the defendant 
in May, 1935. The counter claim was filed on 1-5-39. 
As the Article 5 or 11 of the Gwalior Limitation 
Act equivalent to Article 49 or 113 of the Indian 
Limitation Act applies, the period of limitation be- 
ing 3 years, the claim is time barred. 

(4) Conceding for the sake of argument that the 
cause of action accrued to the defendant in May 
1935 we have to consider whether Article 5 or 11 
of the Gwalior Limitation Act, which is equivalent 
to Article 49 or 113 of the Indian Limitation Act, 
covers this case or not. (After quoting Art. 5, 
Gwalior Limitation Act in Hindi, the judgment 
proceeds : ) 

Article 49 of the Indian Limitation Act reads as 
follows : 


“Tor other specific Three years. When the pro. 
moveahle property or per tv is wrongfully 

for compensation for taken or injured 

wrongfully taking or or when the de- 

injuring or wrongfully taincr’s possession 

detaining the same. becomes unlawful.” 

The wording of Article 49 clearly indicates that 
the Article is attracted only when specific move- 
able property or compensation is asked for. The 
suit as it is framed is not for return of ornaments. 
The plaint clearly states that the suit is for da- 
mages for breach of contract. The written state- 
ment filed by the defendant clearly states in para 
No. 13 that the breach of contract by the plain- 
tiff caused the defendant Rs. 700/- special damages 
and Rs. 1000/- general damages. The statements 
made both in the plaint and in the written state- 
ment make it abundantly clear that the suit is 
not for the return of the ornaments but for da- 
mages caused by the breach of the contract. In 
these circumstances Article 49 is not attracted in 
this case. 

(5) The learned counsel for the plaintiff further 
contends that if Article 5 of the Gwalior Limitation 
Act is not attracted, Article 11 of the Gwalior Li- 
mitation Act is applicable to this case. Article 11 
of the Gwalior Limitation Act is as follows: 

(After quoting Art. 11 in Hindi, the judgment 
proceeds : ) The parallel Article in Indian Limi- 
tation Act is Article 113 which reads as follows: 


For specific perform- 
auco of a contract. 


Three years. 


The date fixed 
for the perform- 
ance, or if no such 
date is fixed, when 
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the plaintiff has 
notice that per- 
formance is refus- 
ed.” 

As already stated the suit is for damages for breach 

of contract. Hence Article 11, which covers a suit 

brought for specific performance, cannot be made 

applicable to tne case under consideration. Hence 

even this Article is not applicable to the present 
case. 

(6) The suit as it is framed no doubt attracts 
Article 115, Indian Limitation Act. This Article 
reads as follows: 

“For compensation Three years. When the con- 
for the breach of any tract is broken or 

contract express or im- (where there are 

plied, not in writing successive brea. 

registered and not here- ches) when the 

m specially provided breach in respect 

* or * of which the suit 

is instituted oc- 
curs, or (where the 
breach is continu- 
ing) when it 
ceases.” 

There is no need, however, to enter into a further 
discussion as to whether Article 115, Indian Limi- 
tation Act, is applicable to the present suit or not. 

Jinon?, 1S f n a ^ rt , lcle in Gwali or Limitation Act an- 
alo 0 ous to Article 115, Indian Limitation Act. Con- 

tfnn a J? e , om u nTblls Article 13, Gwalior Limita- 
tion Act, has to be applied to this case. As this 

Article prescribes six years as the period of limita- 
tion, the suit is clearly within time. The prelimi- 
nary objection, therefore, has no force. 

(7) Turning now to the consideration of the main 

« r u 1S( ; d “ the case the flrst Point to consider 
is who broke the contract. Before proceeding to 

£= I S. der * t * uaation ’ m ay be mentioned that it 
is now well established that the suit for damages 

for breach of promise of marriage is entertainable 

Rajendra Bahadui 1 Singh v Roshan =!ino-h> 

A- I- R- 1950 AU. 592, their LordIh5° o “he AUa’ 

Court held that in a Hindu family be- 

Oonh Jrf f t the nature of a contract to which the 
Contract Act is applicable. in Mavne’s Hindu 

Law, it is stated that where the marriage contract 

generaUy^awardpri ^ 0f the mmors?Lur?s have 

(VMe MavS H?ndu^ ageS f °l breach of contract. 
(ViaeMaynes Hindu L aw and Usage 1950 Edn. p. 

<1941) Bom K 9 iT ih KUV T er31 J V - Lal P Karamsi ILR 

High Court held tw* L ° rdsh ‘P s of the Bombay 

of promise of'ma a SUlt f or damages for breach 
SJo° mi AT e • j nama ^ e is entertainable. In — ‘Umed 

the Bombay High Court allowed dam^es to fee 

against the fat her of the bride for 
breach of promise. Vide 7 Bom H C (o n 199 

In ‘Mulji Thakarsey v Gomfe 11 Rnl ihth S 
fefee hi h PS d° f the Bombay Sh Court gaye damages 

age The* sauie ° m f ° r breac h of promise of marri- 
dls u was toilowed in - •purshotam- 

V ' Pursh °tamdas Mangaldas’, 21 
siiit^f n 2 r'rt„ It ’ therefore, now well settled that a 

is entertaSe 65 breaCh ° f Pr ° miSe 0f marria § e 
brearh T nf ^ t brings us to fee consideration of the 

defendant learned counsel for the 

by the nLS n S the contrac t was broken 
dLJ£ P “ When he married his son to fee 

married thl u ln May 1935 - That Manaklal 

dau ghter of Kaluram in May, 1935 is 

rtaTeftw h - botl ? f th £ parties - ^ P’aintiff, however, 
S 58 that his Wife hwmg been burnt she was un- 

, household work and hence he 

needed a daughter-in-law, to look after his house 
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When he approached the defendant he refused to 
marry his daughter until she was 16 years old. 
Hence he married his son to the daughter of Kalu- 
l? 1 ?* , Mangilal, who is the son of the plaintiff 
Pyiachand, a.so, testifies to this fact. This fact is 
also mentioned in the reply dated 19-12-1938 to the 
notice dated 7-12-1938. it also appears from the 

*“ land to the plaintiff dated 
18 12-1936, that Munbai was on that date about 14 

years old. The plaintiff applied for permission as 

attained S t h° n ^ p 1 ™’* daughter had^not 

the requisite age. At that time, Khub- 
chand defendant objected to the permission being 
given to the plaintiff. If he wanted to marry his 

S te \ there ^ no reason why permission may 

not have been sought for Mulibai as she could not 
have been less than 10 at that time. This fact 

goes to prove plaintiff’s allegation that in 1935 the 
defendant was not willing to marry his danpiifpr 
to the plaintiff’s son. There is no^d^ce^SS 

thG C ? nt / act between the Parties was that Mu- 
hbai was to be married at a particular age. Con- 
sequently, if the defendant had been willing to 
marry his daughter in 1935 he would have applied 
or permission for his daughter, in any case there 
is no evidence on record to show that fee contract 
between the parties was that Mulibai was to be 

Wlfe and not the sec °nd one. Even 
adter Maniklal was married to Kaltiram’s daughter 

fenH P ^ mtlff se i lt a tele £ ram on 6-5-36 to the de- 
fendant as under: 

“Under instructions of Pyarchand of Firm Chha- 
juram Mangiram you betrothed your daughter 
Mulibai with Pyarchand’s son Maniklal you are 

take g nnt^ etr °f^ e f her again with Blleru bifa’s son 
take notice that your action would result in 

breach of contract for marriage you responsible 

for damages and consequences”. 

Ramprasad Bhargava 
Vakil” 

This telegram shows that the plaintiff was willing 
to carry out the contract. But the defendant 
ES™? ™ai to Chotumal son of Fattaji resi- 
st ° f f ad ° d on 17-1-1939. In Hindu Law there 
is no restriction on a husband to marry more than 

one wffe. In the absence of a contract that Mu- 
libai was to be the first wife of Maniklal, it can- 
not be said that the plaintiff, who was willing to 
marry his son to Mulibai broke the contract In 
these circumstances there is no doubt in my mind 
that the contract was broken by the defendant. 

(9) The next contention raised by the defendant 
is that the ornaments for which the decree had 
been given by the lower court were given by the 
plaintiff as gift and hence neither ornaments nor 
their price can be claimed by the plaintiff. This 
contention also cannot be sustained. It has been 
held m a number of cases that when a contract of 
marriage is broken a person is entitled to the re- 
turn of jewellery from the person who breaks the 
contract. The gifts made on the occasion of the 
vanous ceremonies preceding the marriage are not 
absolute gifts Such gifts are made in anticipation 
as consideration for the proposed marriage. 

Y lde -o 5-i ei J?, ra ■ Ba ^ la ^ ur Singh v. Roshan Singh', 

A. I. it. lyoO AH 592. Gooroo Dass Banerjee in the 
Hindu Law of Marriage and Stridhan (Tagore Law 
Lectures, 1878) at page 92 states as follows : 

“But though specific performance cannot be en- 
forced the party injured by the breach of a con- 
tract of betrothal is entitled to recover compen- 
sation for any pecuniary damages that might 
have been sustained, and also for any injury to 
character or prospects in life which may natur- 
ally arise in the usual course of things from such 
breach”. 
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In — ‘Mulji Thakarsi v. Gomti’, 11 Bom 412 it was 
held ^hat the plaintiff was entitled to the return 
of the ornaments as the defendant had committed 
the breach of promise. In — ‘Rambhat v. Tim- 
mayya’, 16 Bom. 673 their Lordships of the Bom- 
bay High Court held that the plaintiff is entitled 
to the return of ornaments. The same view was 
taken in — ‘Umed Kika v. Nagindas’, 7 Bom. H. C. 
(O. Cj 122. In these circumstances there is no 
force in the contention that ornaments given at 
the time of betrothal or on the occasion of vari- 
ous ceremonies preceding the marriage are abso- 
lute gifts. 

(10 > The next point raised by the counsel for the 
defendant is that he has received no benefit from 
the plaintiff and if any ornaments and clothes were 
given to Mulibai she has taken them away with her, 
as she is now out of his control, he is not liable to 
return them or pay any compensation. This argu- 
ment though specious is devoid of any force. It is 
admitted that the ornaments were given when Mu- 
libai was a minor living in the guardianship of the 
defendant. Teharir dated 6-1-1935 gives the des- 
cription of the ornaments, given by the plaintiff 
and states that after the marraige Mulibai will take 
those ornaments with her to the plaintiff’s house. 
Besides although the v/eight and price have been 
disputed by the defendant, he had admitted the 
receipt of the ornaments in para No. 3 of his 
written statement. Above all Khubchand in his 
statement admits that the ornaments given to Mu- 
libai by the plaintiff are with him. Under these 
circumstances this argument is not tenable. 

(11) Turning now to the claim made by the 
defendant against the plaintiff it may be said at 
the outset that he is not entitled to get general 
damages as he himself was responsible for break- 
ing the contract. The question is whether he is 
entitled to the return of ornaments or their price, 
under S. 65, Contract Act. The defendant states 
that he gave the ornaments worth Rs. 600/- at 
the time of betrothal. The first appellate court 
held that there is no sufficient evidence to hold 
that the defendant gave ornaments and clothes 
worth Rs. 600/- to the plaintiff. We see no reason 
to differ from the view taken by the lower court. 
There is no reliable evidence to show that clothes 
and ornaments worth Rs. 600/- were given by the 
defendant to the plaintiff. The defendant has 
also asked to be reimbursed for the expenses in- 
curred for dinner etc. On that count he claims 
Rs. 100/-. As already stated he is not entitled 
to damages on that count as he himself is guilty 
of breaking the contract. The result is that the 
defendant’s claim for Rs. 1700/- cannot be allowed. 

(12) The plaintiff has filed an appeal for the 
return of his ornaments in specie or their market 
price at the time of the decree. This relief cannot 
be granted. In his plaint the plaintiff specifically 
prayed for Rs. 800/- as price of the ornaments 
and Rs. 60/- as price of clothes and Rs. 1200/- 
as general damages. In his praver he states 
clearlv that the decree for Rs. 2060/- be given 
against the defendant; if the defendant returns 
the ornaments specified in para 3 of the plaint 
Rs. 800/- be deducted from the suit claim of Rs. 
2060/-. In these circumstances the plaintiff now 
cannot be allowed to claim either the ornaments 
in specie or their market price at the time of the 
decree. 

(13) For the reasons given above both the 
appeals are dismissed with costs. 

(14) P. V. DIXIT J. ; I agree. 

B./K.S. Appeals dismissed. 
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DIXIT J. 

Dhannu Lal, Applicant v. The State. 

Criminal Revn. No. 47 of 1952, D/- 6-10-1952. 

Criminal P. C. (1898), S. 514 — Applica- 
bility — Surety bond under Opium Act for 
production of accused before police or Court 
or Customs Officer — Forfeiture of bond for 
default to produce them before Customs Offi- 
cer — Section 514 does not apply. 

Section 514, Criminal P. C. is applicable 
only to those bonds which are taken under 
the Code and which are for appearance 
before a Court. 

A bond was taken under the Opium Act 
and not under the Code and the surety < 
thereby undertook to produce the accused 
persons before the police or the Customs 
Department as well as before the Court. 
The bond was, however, forfeited for the 
surety’s default in producing the accused 
persons before the Superintendent of Cus- 
toms: 

Held that (1) in these circumstances the 
bond in question cannot be dealt with 
under S. 514, Criminal P. C.; 

(2) even assuming that a bond taken 

under the Opium Act, if it be for appear- 
ance before a Court, is included in para. 2 
of sub-s. (1) of S. 514, a bond not taken 
under the Code for appearance before the 
police or the Customs Department or the 
Court cannot be treated as being within 
the scope of the section when it is sought 
1o be forfeited on the ground of the 
failure of the accused persons to appear 
before the police or the Customs Depart- 
ment; (Para 4) 

(3) further, if there was no procedure 

for enforcing bonds such as the one in 
Question* the remedy was to amend the 
Criminal Procedure Code so as to give 
power to Magistrates to deal with such 
bonds. The difficulty cannot be removed by 
extending the application of S. 514 to bonds 
which, in the face of the clear words of 
the section, are not covered by it. To do 
so would be to legislate and not to inter- 
pret the section. AIR 1918 Bom 226, 
Rel. on. (Para 5) 

Anno: Cr. P. C., S. 514 N. 1. 

Anand, for Applicant; Mungre, Government 
Advocate, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
(’18) ATR 1918 Bom 226: (19 Cri L.T 607) 5 

(’51) Cri. Revn. No. 239 of 1949: (AIR 1951 
Madh-B 102: 52 Cri LJ 625) . 2, 4 

ORDER : This is a revision petition from an 
order of the District Magistrate of Shivouri 
upholding an order of the Sub-Divisional Magis- 
trate Shivpuri by which he directed the for- 
feiture of a bond furnished bv the applicant, for 
the appearance of certain persons who had been 
implicated for an offence under the Gwalior 
Onium Act. Smt. 1980. By the bond the appli- 
cant undertook to produce the accused persons 
before the police or the Customs Department 
or the Court on any day as directed. It appears 
that on 26-4-49 the applicant, who stood surety 
for the appearance of the accused persons in 
the sum of Rs. 4000/- was directed by the 
Superintendent Customs Department Shivpuri 
to produce the accused persons before him, on 
2-5-1949. The applicant failed to do so. There- 
upon, the superintendent Customs Department 
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macte a report to the Magistrate for the forfei- 
tu re of the surety bond. The report was pur- 
ported to be u/s. 58, Excise Act. The learned 
Magistrate held that the provisions of the 
Excise Act were not applicable to the forfei- 
ture ot a bond taken under the Opium Act 
This order of the Magistrate was upheld by the 
Sessions Judge of Shivpuri. In a revision peti- 
tion from that order of the Sessions Judge it 
was held by Shinde J., (as he then was) that 
as the Opium Act did not prescribe any proce- 
dure with regard to the forfeiture of the bond 
taken under that Act, the provisions of the 
Criminal Procedure Code “would govern the 
forfeiture of the security taken under the Opium 
Act The learned Judge remitted the case to 
the lower Court for “being dealt with according 

t i aw J u W . hen t he case went back the Magis- 
t /, a . te following the procedure laid down in S 
514, Criminal P. C. found that the bond had 

bee „ n brokea an d made an order directing the 
forfeiture of the bond. b 


* 

Ram Chaean v. Bakhtawae Singh (Dixit J.) 


Madhya Bharat 


q q 


(2) In this revision petition Mr. Anand learn- 

vf°5 tbe applicant contends that the 
o be no jurisdiction to direct the bond 

to be forfeited under S. 514, Criminal P. C as 

ln question was not taken under the 

fore a id 3 i° rfeRed for appearance be? 

ioie a Couit. On the other hand Mr Mun^rp 
the learned Government Advocate for the State 
maintained that this question was concluded b y 

L h al’ d CrfmhiafR hlnde M J '’ ,j n ~~‘ State v. Darshan 
hfia Revn - No - 239 of 1949 when he 

rednrl h r j he pro ^ lsions of the Criminal Pro- 

the bond and directed the Magistrate to dis- 
pose of the case according to law. 

lo my ° p i n i° n > the contention of the 

learned counsel for the applicant is well-found 

ed and must be accepted. It is conceded that 

Which S' Af'iS 0 " ■ >.» '>« Code under 

Of this section provides • section (1) 

“S'c 

— »h p /f. srffs. - 

« &hli ~ fa k Ai 

and though by that b® ^ 3 L not under tha Code 
took to pfodurp thi b d l he applicant under- 
police or the n® d P ersons before the 

before the Court department as well as 

I applicant’s defa/iit^ bond was forfeited for the 

! Persons before thp & pr ? duci ^ the accused 

I fail to » V„,, Superintendent of Customs. 

bond in auestiVin ln t hes ? « r cumstances the 
514 on anv I? ? an b f dealt wit h under S. 
section t s ^ ra i nin g of the language of the 
j i n J J?°. not think the decision of Shinde 

239 ofT949 t rMad V h B f shan CrL Rev ' No 

thp m, OP r (Madh B) can be taken as deciding 

falls q unde? n s h f 4 th 0 e f case 

from the order passed in the Criminal Revi- 


sion that the question whether the bond in this 

con?ide e red W1 , t n m th tne SC0Pe oi S ' 514 was 
tonsidei ed in the revision petition, and no 

arguments were addressed on the question by 

the counsel then appearing in the case The 

question which was considered in the former 

revision petition was a general question as to 

the applicability of the Code to the forfeiture 

of the bond taken under the Opium Act The 

A?f rm r etller 3 b0nd taken under the Opium 
ft ! a 4 i0 i a PPearance before a Court or for- 
teited for default in appearance not before a 

^°“, 1 but before any otner authority was not 
decided in that revision petition. I am auite 
prepared to assume on tne basis of the decf 
sion of my lord tne Chief Justice and for the 
purposes of this case that a bond taken unde? 

a h Cou?t U is -I* • bS f ° r a PP earanc e before 

c mu U i S + lncluded m para 2 of sub-s. (1) 0 f 

544 - Ru t ev pn on this assumption I do not ' 

see now a bona not taken under the Code for 

appearance before the police or the Customs 

Department or the Court could be treated ^ 

being within the scope of S. 514 when it 1? 

sougnt to be forfeited on the ground of the 

ih« U ^ e r 01 the accus _, ed persons to appear before 
n ® p ° lce 01 ' fbe Customs Department. 

that ttS*, Go y ern ment Advocate contended 
that it such bonds are not included in S. 514 

su?h wouId be no procedure for enforcing 
b» C fk b °^ S and that fberefore, S. 514 should 
t b n i b ? r f Jly K construed and applied ‘mutatis mu- 
t Midis to bonds such as the one we have un- 
der consideration here. As to this argument 

cedure r t0 . sa y_ tha t if there is no pro? 

cedure lor enforcing bonds such as the ono 

m?nai aV pwn he H e ' th V r< L medy is to amend tbe Cii? 
Mi nal * P ‘. 0Ctdure Code so as to give power to 
Magistrates to deal with such bonds. Th? 

difficulty cannot be removed by extending the 
application of S. 514 to bonds which in the 
face of the clear words of the section, are not 
covered by it. To do so would be to legislate 
and not to interpret the section. I am, there- 
fore, of the view that the Magistrate had no 
jurisdiction to direct the forfeiture of the bond 
I am fortified in the view I have taken by the 
decision of the Bombay High Court in the cas? 

22g In re Hubart Crawford’, AIR 1918 Bom 

• (6) F °r the above reasons I accept this revi- 
sion petition and set aside the order of +h~ 
Magistrate directing the forfeiture of the bond 

from the applicant must be refunded to him d 
B/DRR - Revision allowed. 
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(GWALIOR BENCH) 

DIXIT J. 

NoSpSr APPHCant V ‘ Bakb tawar Singh, 
^Criminal Revn. No. 199 of 1951, D/_ 22-7- 

(a) Criminal P. C. (1898), S 146 . 

meat - Possessor dispossessed _ 
given to non-apphcant — N 0 power sessioa 

While attaching the property a ivr=,„- 

trate has no power to o rde P the plrt^ wbn 
is in possession at thp t riy wll ° 

tion to hand oler the n?«le tbe applica - 

property to the non-applicant ! he 

final decision in the proceedings, car? 


A. I. R. 


Ram Charan y. Bakhtawar Singh (Dixit J.) 
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after attachment, manage the property sub- 
ject to his control and supervision. But it 
is highly undesirable for him to appoint a 
p irty to the dispute to manage the pro- 
perty on his behalf. (Para 3) 

Anno. Cr. P. C., S. 146 N. 4. 

(!)) Criminal P. C. (18.48), S. 145 — Second 
Class Magistrate — Jurisdiction. 

A Magistrate who is only a Magistrate 
of the Second Class, is not competent to 
entertain an application under S. 145. 

(Para 4) 

Anno. Cr. P. C., S. 145 N. G. 

Abdul Haliz. for Applicant; Mungre, Gov- 
■..■rnmenl-Advocate, for the State, Gokhale, for 
Complainant, Bakhtawar Singh. 

ORDER: This revision petition arises out of 
proceedings under S. 145, Criminal P. C. insti- 
luted in the Court of Mr. Bhargava, Second 
Class Magistrate Shajapur, on a complaint 
.fated 24-7-51 of the non-applicant Bakhtawar 
Singh. The learned Magistrate after coming 
to the conclusion that a dispute likely to cause 
the breach of the peace existed and there was 
a likelihood of the breach of peace, passed an 
order attaching the disputed property, pend- 
ing his decision under S. 145. The learned 
Magistrate aGo directed the applicant who 
was in possession of the property at the time 
of the presentation of the application to hand 
over the possession of the property to the non- 
ipplicant pending the final decision in the 
case. The applicant objected to the disturb- 
ance of his possession and also raised the ob- 
jection that Mr. Bhargava being a Magistrate 
of the Second Class was not competent to 
entertain the application under S. 145. Cri- 
minal P. C. The learned Magistrate over- 
ruled . both these objections. The applicant 
then approached the Sessions Judge of Shaja- 
pur for a revision of the order of the Magis- 
trate. The learned Sessions Judge rejected the 
revision petition. The applicant has now pre- 
ferred this revision petition against the deci- 
sions of the Courts below. 

(2) Mr. Abdul Hafiz, the counsel for the ap- 
plicant pressed before me both the objections 
raised by the applicant in the lower Court. 
In mj 7- opinion, the objections must be upheld, 
and this petition must be accepted. 

(3) As regards the disturbance of the ap- 
plicant’s possession ponding the final disposal 
of the application under S. 145, Criminal P. C., 
it is clear that the learned Magistrate was in 
error. Under S. 145, the Magistrate has no 
jurisdiction to pass any temporary order other 
than an order of attachment of the property 
in urgent cases pending inquiry into the ques- 
tion of possession. He has thus no power to 
order the party who was in possession at the 
lime of the application to hand over the pos- 
session of the property to the non-applicant 
pending the final decision in the proceedings. 
The Magistrate can, no doubt, in execution of 
the order of attachment take possession of the 
property and manage it during the pendency 
of the proceedings and for this purpose it is 
noon to him to appoint some person to manage 
the property subject to his control and super- 
vision. Apart from the fact that it is highly 
undesirable for a Magistrate to appoint a 
parlv to the dispute to manage the property 
on his behalf, it does not appear from the 
-'-'Corel in the present case that the learned 
Magistrate in directing the applicant to hand 
over the possession of the property to the non- 


applicant intended to appoint the non-appli- 
cant as a person to manage the property on 
his behalf and subject to his control and 
supervision. That being so, the direction of 
ihe Magistrate disturbing the possession of 
the applicant pending the final decision in the 
proceedings cannot be maintained. Mr. Mun- 
gre the learned Government Advocate for 
the State frankly and rightly conceded that 
lie could not support this direction of the 
Magistrate. 

(-i) The objection that Mr. Bhargava being 
a Second Class Magistrate was not competent 
to entertain the application under S. 145, Cri- 
minal P. C., is also well founded. Learned 
Counsel for the applicant says that there is 
no notification or order of the Government 
appointing Mr. Bhargava as a Sub-Divisional 
Magistrate. The learned Government Advo- 
cate on the other hand relies on notification 
No. 258 of the Law Department published at 
page G of the Gazette dated 2-4-49 to show 
that Mr. Bhargava was a Sub-Divisional 
Magistrate. Mr. Mungre admits that there is 
no other notification or order of the Govern- 
ment with regard to the appointment of Mr. 
Bhargava as a Sub-Divisional Magistrate. In 
my opinion, the notification relied on by the 
learned Government Advocate does not in any 
way help him. This notification was only 
with regard to the posting at various places 
of the Second Class Magistrate mentioned in 
the notification The notification nowhere 
mentions that these Second Class Magistrates 
would be in the charge of sub-divisions at the 
places of their posting. It is also worthy of 
note that in the notification the place of post- 
ing is stated to be “the Court” of a particular 
place. Under S. 13, Criminal P. C., a Sub- 
Divisional Magistrate is a Magistrate of the 
First or Second Class who has been placed in 
charge of a sub-division by an order of the 
Government. No such order of the Govern- 
ment appointing Mr. Bhargava, Second Class 
Magistrate, as a Sub-Divisional Magistrate is 
before me and none is stated to exist. Mr. 
Mungre relied also on an order of this Court 
passed some time in December 1950 with re- 
gard to the transfer of Mr. Bhargava from 
Ramori to Shajapur as Munsif Magistrate. I 
do not see how this order shows that Mr. 
Bhargava was a Sub-Divisional Magistrate at 
"haiapur. The order of the High Court trans- 
ferring Mr. Bhargava from Ramori to Shaia- 
nur is not an order of the Government, plac- 
; ng Mr Bhargava in charge of a sub-division. 
'T'here is also nothing in the order to show 
that Mr. Bhargava was a Sub-Divisional 
Magistrate at Bamori and was transferred to 
Shajapur in that capacity. In mv opinion, Mr. 
Bhargava had, therefore, no jurisdiction to 
entertain the application under S. 145, Crimi- 
nal P. C. 

(5) For the above reasons, I hold that the 
proceedings conducted in this case by Mr. 
Bbnrgava were without jurisdiction. The pro- 
ceedings are, therefore, quashed. The posses- 
sion of the property must be restored t° 
applicant who was in possession at the date 
of the application filed by the non-applicant, 
before Mr. Bhargava. The petition is accord- 
ingly accepted. 

B/V.S.B. Revision allowed. 
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(GWALIOR BENCH) 

FULL BENCH 

SHINDE C. J., DIXIT AND CHATURVEDI JJ. 

Raj Rajendra Malojirao Shitole and others 
Opponent V ' ^ St3te ° f Madhya Bharat^ 

fita h nf m-f' 6S , NoS A £ 14 t0 629 and 631 to 

m p {Sit: D/!Vi 2 " d 52 7 °‘ 1952; ,02 ’ 106 to 

B. Abolition of Jagirs Act (28 nf 
1951) S. 4(1) (g), Sch. I, Cl. 4(iv) and 4(v) - 

13 h 14 y 3i 0f 2 fe t sTh < 7 0n T Sti ! U o i0 S of India > Arts. 
Entry 42)’ 326, S ' 7 ’ L,st 2) Entry 36, List 3, 

Per Fiiii Bench ; The Madhya Bharat 
Abolition of Jagirs Act No. 28 of 1951 is 
dac ared to be valid except as regards 

and sub-els. (iv) and (v) of cl 
4 ° f ? ch - 1 which are declared to be illegal 
and inoperative and a writ of mandamus 

ls ® a 5 d to . the Bta te Government direct- 
ing not to give effect to the above provi- 

^Ref n S lmpUgtled Act ' AIR 1952 SC 
t L ■ ( p ara 127) 

> |- D s fe 

, aj r ,r » »>' u sSita?to' o i; 

sions of Art. 14 of the Omstftuton Pr ° Vi " 

P f r Shinde C. J. ,„ d £&“,«• gj.™’ 

vedi J. contra) : The Jagirdars were under 
no legal obligation to incur expend? 

li> e b i?re aCCOant ° f educaUon? Pe p n ub : 

he health and roads or on account 

w f ers PP &e Sfionflp J $3! ^ 

devief ) to° f re C d 1 uc 4 e a 

■deductions, Iherefom^are^of SSible - ^ 
character whose object is to ^ f1 ar t tlfl ? al 

S'ssfSSliS 

i 

SEWS I Vt A?t d c — 

declared ultra vires° f 

dare ^3? ? tate and not to the Jagir- 

Jagirdars can be regarded only 

r essin C n 1 J a iL Sals under the Suzerain, in 

r o eninv re f - the pr °P ert ies with a right 
artmreref t S e mcome thereof, and, also as 

th? adm r inV^r a t“ nCti0na 1 ries res P°nsible for 
bound to vor atl0D ^u and ’ their Position is 
onlifiooi 0 7 ary W1 *h any change in the 

a?e entitle?' t P ° f i -< be , State - The Ja e ird ars 
pensation d t0 polltlcal Pension or to com- 
WhaW^ commutation of pension, 
wnatever compensation on whatsoever 

H can™? n S P ?^ to tKem by the Suzerain, 
have no ‘ K challenged by them as they 

tion Tt k Sbt i to der n and any compensa- 
non. it has always to be borne in mind 

1953 M. B./13 & 14 


that the power which confers can always 
take away that which it has granted and 
the question of compensation does not arise 
an. (Para 107) 

*(b) Constitution of India, Art. 31(4) Pnh 

lie purpose is not justiciable issue. r D 

Per Dixit and Chaturvedi JJ., Shinde 
C. J. dissenting) : The existence of a pub- 

exerciqp° S nf % 3 condltion _ Precedent to the 
6 i f - 1 e pow ? r . of compulsory ac- 
quisition being a provision of Art. 31(2) an 

?ndOT Se Art nt 3mi SUC h h 3 pr ° vision cannot, 
unaei Art. 31(4), be put forward as a 

ground for questioning the validity of the 
Act. AIR 1952 SC 252, Rel. on. Y ™ 

(Note : Shinde C. J. has helrl 
Mukherjea J. has agreed with Mahaian 
and Aiyar JJ. in AIR 1952 SC 252). 3 

(Paras 44, 98 and 2) 

28 of ml S JT P,,Wlc c " tpMe ' <M- B Act' 

If is not necessary to specify public pur- 

ed frem ‘ itself -, Tt . can be ascertain- 

cd from the tenor and intendment of the 

benefit^ 11 th ® ° b; If Ct ° f the Act is to 
benefit the community at large, it can hn 

said to be for public purpose. (Para 3) 

of P time C a nH rP *° Se ls . essentially a product 
oni T- d circums tances. Time moves on 
Hnf ci y cumstan ces change rapidly, and so 

h IT t tbe h c ° ncept of a public purpose. It 
nas to be cpnstrued according to the 

SPf of the times in which the particular 
leg slahon is enacted. The concept is not 
? concept and it has no settled mean- 
lng A AIR 1952 SC 252, Rel. on. (Pare 45) 

9 A “ h °ugh the purpose of the M. B. Act 

doubt that j* - not . s Pocified, there is no 
d ° ub * tbat u ls inspired and dominated 

obiect nf re P “/f e ', It is obvi ous that the 

res J ts ?? f thn 6 ; ? Ct 1S 1° extin eu ish the inte- 
rests of the intermediary and to bring the 

actual cultivators into direct relations with 

the. State Government and thereby to 

nf?lre° n + centr f ati ?u of wealth and means 
? f Production to the common detriment as 

’ aid d °w n m Arts. 39(b) and (c) of the 

Constitution. It cannot be denied, there- 

fore, that there is a public purpose for the 

acquisition of Jagir lands. (Para 4) 

From the whole tenor and intendment 
of the Act, it can fairly be infereed tha 
the amelioration of the peasantry living 
in jagir areas and the emancipation of this 
class of sub-human serfs from the medie- 

5S» 

SwaI.."” purpos » b ( f “ 

(d) Land Acquisition Act (1894), 's 1 — . 
^ P es Catl ° n to acquisiti011s «nder other Sta- 

Because the provisions as to assessment 
of compensation enacted in the Land Ac- 
quisition Act only apply to acquisitions that 
are made by notification under that Act, 
its provisions have no application to acqui- 
sitions made under either local or central 
laws unless they are specifically made ap- 

ATn b i«cS y fS e Provisions of these Statutes. 

AIR 1952 SC 252, Rel. on. (Para 15) 

Anno: Land Acq. Act S. 1 N. 2. 


A. I. R, 
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(e) Words and Phrases — Resumption — 

Word connotes taking: back what is given — 
What is resumed is not the property of per- 
sons from whom it is taken back by the right- 
ful owner. (Paras 16, 75) 

(f) Evidence Act (1872), Ss. 35, 87 — Official 
publications. 

So long as the opinions expressed in offi- 
cial publications are not treated as conclu- 
sive in respect of matters requiring judi- 
cial determination, there would appear to 
be no objection in referring to the report for 
the purpose of gathering historical facts 
which are not in issue. AIR 1928 P. C. 10 
Ref. (Para 24) 

Anno: Evi. Act S. 35 N. 5; S. 87 N. 1. 

(g) M. B. Abolition of Jagirs Act (28 of 1951) 
S. 4 (1) (a) — Not ultra vires. 


Per Dixit J: It is not correct to regard 
the acquisition of an estate, as an aggre- 
gate of the acquisition of separate parts of 
or interests in the estate considered inde- 
pendently of each other. The contention 
that S. 4 (1) (a) is ultra vires, because it 
vests in the State non-income yielding pro- 
perties in the Jagir for which no compensa- 
tion is being paid, is therefore, untenable. 
AIR 1952 Madh B 57 (FB), Rel. on; AIR 
1951 All 674 (FB), Ref. (Para 50) 

(h) M. B. Abolition of Jagirs Act, (28 of 
1951) Sch. I, Cl. 4 (iii) — Validity. 

As the deduction under sub-cl. (iii) of 
cl. 4 of Sch. I is in respect of a legal obliga- 
tion of the Jagirdars of Madhya Bharat to 
incur expenditure on account of land re- 
cords and Choukidari, the sub-clause is 
valid. (Paras 9, 10, 57) 

(i) M.B. Abolition of Jagirs Act (28 of 1951) 
S. 2 (1) (vi) — Holder of mediatised estate. 

With the lapse of the British para- 
mountcy over Indian States in 1947, the 
guarantees given by the British Govern- 
ment to the holders of the ‘mediatised’ 
estates also lapsed and since then the 
holders of these estates are, in their status 
or rights, no better than the other Jagir- 
dars of Gwalior State. They cannot claim 
to be independent chiefs or any other 
higher status. (Para 73) 

P. R. Das, Bhagwandas Gupta and Bhag- 
wanswaroop (in No 624/51); Prabhudayal 
Gupta, (in No. 625/51); P. R. Das, Bhagwandas 
Gupta and Bhagwanswaroop Counsel, (in No 
634/51); Patankar (in No 635/51); Patankar 
and Misra (in No 637/51); P. R. Das, Bhagwan- 
das Gupta and Bhagwanswaroop (in No 638/ 
51); Engineer, Patankar and Misra. (in No. 
1/52); P. R. Das, Bhagwandas Gupta and Bhag- 
wanswaroop (in No 2/52) P. R. Das, Bhagwan- 
das Gupta and Bhagwanswaroop (in No. 4/52); 
Patankar and Misra, (in No 7/52); M. B. Rege 
(in No 102/51); Dr. Ambedkar, Engineer, Pat- 
ankar, Misra (in No. 106/51); M. B. Rege and 
S. M. Samvatsar( in No. 107/51); Achhruramji, 
M. B. Rege and S. M. Samvatsar (in No 108/ 
51); M. B. Rege and S. M. Safnvatsar (in No 
119/51) for Petitioners. Advocate General for 
the State (in Nos. 624; 625; 634; 635; 637; 633; 
of 51; and 1 ; 2; 4: 7 of 52 and 102; 106; 107; 
108: 119 of 1951). 


CASES CITED : 

(A) (’52) AIR 1952 Madh B 57: ILR (1952) 
Madh B 178 FB 

(B) (’52) AIR 1952 SC 252:1952 SCJ 354; and 

446 


(C) (’28) AIR 1928 PC 10:55 Cal. 403 

(D) (’23) AIR 1923 PC 6: 47 Bom. 327 

(E) (’14) AIR 1914 PC 20:42 Ind App 44 

(F) (’51) AIR 1951 SC 41:1950 SCR 869 

(G) (1824) 107 ER 520:2 B & C 635 

(H) (’51) AIR 1951 All. 674:1951 All LJ 365 

FB 

(I) (’81) 4 Mad 250. 

(J) (’88) 10 All. 272:15 Ind App 51 (PC) 

(K) (1863-66) 10 Moo Ind App 16: 

1 WR 26 PC 

(L) (1940) AC 1014 

SHINDE C. J.: These petitions have been filed 
under Art. 226 of the Constitution of India for 
the issue of a writ in the nature of Mandamus 
or alternatively for the issue of suitable direc- 
tions and orders to restrain the opposite party 
from giving effect to, or acting in any manner 
by virtue of, Madhya Bharat Abolition of 
Jagirs Act No. 28 of 1951. Although several 
objections have been taken to the validity of 
the Act Mr. P. R. Das, learned counsel for 
some of the petitioners, has confined himself 
to two main contentions. His third contention 
that the impugned Act was passed by a Legis- 
lature not validly constituted, he has reserved 
for a possible appeal to the Supreme Court, 
as it has already been repelled by a Full Bench 
of this Court in — ‘Shree Ram Dube v. The 
State’, ILR (1952) Madh B 178 (A). His two 
main contentions are as follows: 

(1) there being no public purpose, the acqui- 
sition of Jagir lands is illegal; 

(2) some provisions of the impugned Act are 
ultra vires in so far as they constitute 
a fraud on the Constitution. 

(2) Mr. Das contends that unlike the Bihar 
and Uttar Pradesh Land Reforms Act, the 
impugned Act gives no indication as to the 
land-reforms which are proposed to be under- 
taken; Ss. 19 and 20 of the impugned Act. 
provide for land tenure but actually the posi- 
tion of the tenants is made worse under S. 20 
of the impugned Act and consequently it can- 
not be said to be a scheme for land-reforms. 
Mr. Chitale, the learned Advocate General, 
contends that the bill, which ultimately was 
passed into the impugned Act. was pending at 
the commencement of the Constitution and 
having been reserved for the consideration of 
the President has received his assent; conse- 
quently the inquiry as to whether there is any 
public purpose or not is barred by Art. 31 (4) 
of the Constitution. He further argues that the 
Supreme Court by majority held in the case 
of — ‘The State of Bihar v. Kameslnvarsingh 
of Darbhanga’, AIR 1952 S C 252 (B) that 
inquiry into the question of public purpose is 
barred by Art. 31 (4) of the Constitution; and 
hence the question whether there was any 
public purpose for the acquisition of Jagir 
ands or not cannot be agitated in this Court. 
Mr. P. R. Das counters this argument by stating 
that in the Bihar Case Mahajan, Mukherjea 
and Aiyar JJ. held that public purpose is a 
justiciable issue even in a case covered by 
Article 31(4). Mahajan and Aiyar JJ., clearly 
stated in their judgments that Art. 31 (4) does 
not bar an inquiry as to the existence of. a 
public purpose, for the acquisition of land. The 
opinion of Mukherjea J. can be gathered from 
the following observations: 

“I had the advantage of going carefully 
through the judgment of my learned brother 
Mahajan J. and I concur entirely in the 
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Another significant passage from which the 
follows : S Lordship can be gathered is as 

As regards S. 4(b) it has been held by mv 
learned brother that the provision of this 
c ause is unconstitutional as it does not dis 
close any public purpose at all. The reauire 
ment of public purpose is implicit in Com- 
pulsory acquisition of property by the State 
or, what is called, the exercise of its power 
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have been enacted for the transfer and the 
'csting of such interests in the State as 
egards various items of properties. It is 
mpossible to deny that the Act is inspired 

ind dominated by a public purpose 

etc. (Vide para 129)/’ 

, These observations apply with equal force to 
the present case. Although the purpose of 
the Act is not specified, there is no doubt that 
iit is inspired and dominated by a public pur- 
jpose. It is obvious that the object of the Act 
■\s to extinguish the interests of the interme- 
diary and to bring the actual cultivators into 
I direct relations with the State Government and 
'thereby to avoid concentration of wealth and 
means of production to the common detriment, 
ft cannot be denied, therefore, that there is a 
public purpose for the acquisition of Jagir 
i lands. 

(5) This, however, does not mean that all 
the items proposed to be taken over by the 
impugned Act are for public purpose. As al- 
ready stated the object of the Act is to do away 
with the concentration of large blocks of land 
in a few hands and to bring the actual culti- 
vators into direct relations with the State 
Government. If this be the object of the Act, 
•me fails to find the object behind the taking 
over of all buildings on Jagir lands used for 
schools, offices, hospitals and other purposes. 
They do not form part of the Jagir lands. 
Article 31 A (2) (a) defines the expression 

•estate” as follows : 

•‘The expression ‘estate’ shall, in relation to 
any local area, have the same meaning as 
that expression or its local equivalent has in 
the existing law relating to land tenures in 
force in that area, and shall also include any 
jagir, Inam or Muafi or other similar grant.” 

Section 2 of Kanoon Mai Gwalior Smt. 1983 
defines the word “land”. The definition clearly 
shows that the word “land” does not include 
buildings. The same Act also defines the ex- 
pression “Khata” (holding). That definition 
also does not include buildings in the expres- 
sion ‘holding’. Dhar and Indore Tenancy Acts 
also define the expression ‘holding*. Those 
definitions also do not cover buildings construct- 
ed on the lands. Qawaid-Jagirdaran which 
governs rights and obligations of Jagirdars in 
Gwalior State defines the expression ‘Jagir- 
dar*. The expression ‘Jagirdar’ includes twelve 
different kinds of grantees. All these grantees 
they are either holders of cash grant or of 
villages or part of a village. Similarly, the 
Manual for Jagirdars of Holkar State also 
defines the expression ‘Jagirdar’ and ‘Inamdar’. 
According to the definition they are grantees 
of one or more villages or part of a village. 
It is clear from these definitions that the 
expressions ‘estate’, ‘Jagir’ or ‘Inam’ only refer 
to the grant of lands. Besides the impugned 
Act is clearly designed to resume Jagir lands 
as is clear from the title of the Act. The 
expression ‘Jagir lands’ has been defined in 
the impugned Act as follows: 

“ ‘Jagir land’ means any land in which 
or in relation to which any Jagirdar has 
rights as such in respect of land revenue or 
other earnings;” 

This makes it quite clear that the impugned 
Act does not envisage taking over of any thing 
else except jagir lands over which Jagirdars 
have rights in respect of land revenue or other 
earnings. The purpose of taking over the jagir 


lands is as stated above to avoid concentration 
of large blocks of lands in a few hands and 
to bring the cultivators into direct relations 
with the State Government. This obviously is 
not the purpose of taking over the buildings 
on Jagir lands. Section 4 (1) (g), therefore, has 
no connection with the scheme of land reforms 
envisaged by the impugned Act. No doubt the 
public purpose need not be specified; it can be 
gathered from the tenor and intendment of a 
statute. I. however, fail to see from the tenor 
and intendment of the impugned Act any 
public purpose behind the taking over of the 
buildings specified in S. 4 (1) (g). Adding to 
the resources of the State is not a public pur- 
pose. Mahajan J.’s observations and the pas- 
sage from Cooley cited above fully bear out 
this proposition. 

(6) It has not been proved that the Jagirdars 
were under any legal obligation to construct 
schools, hospitals or other buildings for general 
public use. The Advocate General referred to 
Darbar Policy of the Gwalior State and argued 
that it is the duty of the Jagirdars to construct 
schools and hospitals etc. It may be stated 
that the Darbar Policy, as its very name sug- 
gests, is a policy to be followed. His Highness 
the Maharaja Madhav Rao Scindia who wrote 
this policy states in the foreword as follows: 
“The energy I have expended and efforts I 
have put forth in writing this Policy have 
mainly been inspired with the aim that the 1 
work may prove beneficial to the next gene- 
ration (in which I have meant to include the 
Ruler as well as the Officers, subjects, etc.) so 
that for purposes of administering the State 
and shouldering the grave responsibilities 
thereof they might discover in this collection 
a storehouse which may serve to the Ruler, 
Officers and subjects of the State, as a guide, 
philosopher and friend.” 

This makes it quite clear that it is not an Act. 
It is actually an advice tendered to the Jagir- 
dars. The learned Advocate General also re- 
ferred to the Education Manual. The Education 
Manual no doubt lays down that Jagirdars 
whose gross annual income is Rs. 50,000/- and 
above will be provided with qualified staff by 
the Education Department if so desired by the 
Jagirdars and that their salaries will be paid 
by the Jagirdars. But it does not lay down 
that it will be the duty of the Jagirdars to 
open schools. Besides if there be any duty cast 
on the Jagirdars having a gross income of Rs. 
50,000/- and above, the manual imposes no 
duty on Jagirdars having less income. The 
Manual in its preamble states that it lays down 
the educational policy of the State. Therefore, 
it is not an Act creating legal rights or obliga- 
tions. It may also be mentioned here that the 
impugned Act applies to Jagirdars of all States 
that comprise Madhya Bharat. Although the 
expression of a ‘pious wish’ regarding mainten- 
ance of schools and hospitals etc. by some, 
classes of Jagirdars appears in some books on 
Gwalior State, it has not been shown that any 
other State imposes any duty on the Jagirdars 
to open schools and hospitals. The result is 
that there was no legal obligation placed on 
the Jagirdars to construct schools, hospitals oi 
other buildings for public use. In these circum- 
stances, by no stretch of reasoning can it be 
said that these buildings form part of Jagir 
lands. Consequently public purpose must be 
separately established for the taking over of 
the buildings. 
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(/) Section . 4 (1) (g) of the impugned Act 
which authorises the taking over of all build- 
ing s is also inequitable in so far as it does not 
affect all the Jagirdars equally. Some Jagirdars 
who were benevolent by nature and who were 
more public-spirited spent money of their own 
accord and constructed schools, hospitals and 
other useful buildings. While others who 
thought more of their own pockets did not 
spend any money. The result of S. 4 (1) (g) 
is to penalise those who were (not?) benevolent 
and to put a premium on selfishness. The sec- 
tion also hits the provisions of Art. 14 of the 
Constitution as it accords differential treatment 
to the members belonging to the same class" 
By virtue of Art. 13, therefore, it is void. Arti- 
cle 31 (b) cannot be invoked to afford protec- 
tion as the impugned Act is not mentioned in 
the ninth schedule. In Uttar Pradesh Act all 
buildings situate within the limits of an estate 
and belonging to or held by an intermediary 
have been acknowledged to be the property of 
the intermediary. J 

(8) Section 4 (1) (g) is also bad on the 
ground of colourable legislation. Schedule 1 of 
the impugned Act computes income from, 
forest, quarries and also excise income for 
purposes of calculating gross income. But the 

° £ h , ese buildings does not find place in 
the calculation of gross income. The result 

hulfdiw’ the takin § over of these 

, b nnfil^ S t ^ VU T.° Ut any compensation amounts to 
confiscation. It i S no doubt true that Article 31 
i4) debars the courts from enquiring into the 
adequacy of compensation. But the clause pre- 
supposes that the enactment is the result of a 
n n rh e ^ c r cis e of legislative powers conferred 
on the iegisiature. This legislation is obviously 

e , xe y is f o£ £ be powers conferred on 
the State legislature under Entry 36 of List 2 

and Entry 42 of List 3, Schedule 7 of the Con- 

‘‘A U ^?rLi Entry 36 of - List 2 states as follows - 
Acquisition or requisitioning of property ex 

cept for the purposes of the Union subject 
to the pi o visions of Entry 42 List 111” 

Entry 42, List III is as follows:’ ‘ ‘ 

r.Ii?, Ciples . 0n 1 which compensation for pro- 
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5? y PJ; ot ?ction to such legislation” (Vide 
Para 80, AIR 1952 SC 252 (B». 

S h 4 Se n^? rk | + t re • rnost a PP°site in respect of 
* W (g) of the impugned Act. Mahajan J. ] 


t on the same subject made the following 

: “The power of legislation in Entry 42 is for 

; enacting the principles of determining such 
? compensation and for paying it. The prin- 
L C1 P 1 ? S b e enacted are for determining the 
equivalent price of the property taken away. 

' It may be that the determination of the 
equivalent may be left for ascertainment on 
the basis of certain uniform rules; for inst- 
ance it may be laid down that the principles 
ior determining compensation will be the 
rental basis or the market value of the 
property etc. But it is difficult to imagine 
that there can be any principles for non- 
pa} ment of compensation or for negativing 
the payment of compensation. No principles 
are required to be stated for non-payment of 
compensation”. (Vide AIR 1952 S C 252 
para 60(B) ). 

In the same paragraph Mahajan J. makes the 
tollowing observation : 

“An entry concerning payment of compensa- 
tion in no sense includes legislative power of 
non-payment of compensation. The whole 
purpose of this head of legislation is to pro- 
vide payment of compensation and not the 
confiscation of property.” 

From these observations, it is clear that unde- 

4 V 13 , 1 , of ^ it is incum- 

bent on the legislature to formulate principles 

lor. the payment of compensation and if the 
legislature fails to do so, it is acting in flat 
contradiction of these provisions. Article 31 
(4) cannot be invoked to afford any protection 
to such legislation. If legislature intends to 
acquire buildings it must formulate principles 
lor the payment of compensation. As no prin- 
ciples have been formulated for the payment 
ot compensation for the acquisition of schools, 
hospitals and other buildings of public 
utility, the acquisition is ultra vires. The result 
is S. 4 (1) (g) is bad both for want of public 
purpose and for perpetrating a fraud on the 
Constitution. It is also void as it contravenes 
the provisions of Art. 14 of the Constitution. 

(9) Mr. Das and Mr. Engineer contended that 
Sch. 1, Cl. 4 (2) makes a deduction from the 
gross income which has no relation to actual 
facts. The deduction made on account of ex- 
penses of collection of rents (including irre- 
coverable arrears) is actually inflated in order 
to reduce the amount of compensation This 
contention cannot be accepted. Som e expenses 
for the collection of rents were no doubt 
incurred by the Jagirdars. Th? question whe-, 
ther these expenses have been unduly inflated 
or not cannot be gone into as Art. 31 (4) pre- 
cludes an inquiry into the adequacy of com- 
pensation. No further comment is, therefore, 
needed on the arguments advanced by the 
learned counsel in this behalf. The contention 
in respect of Sch. 1, Cl. 4 (3) (4) and (5) 
however, deserves careful consideration. Clause 
4 (3) of the Sch. 1 is as follows : 

“The net income of a Jagirdar shall be cal- 
culated by deducting from the gross income 
of the Jagirdar: 

(iii) On account of land records and Chow- 
kidari establishment, an amount equal 
to 12J per cent, of the gross income.” 

The first thing that we have to consider is 
whether the Jagirdars are under any legal 
obligation to incur any expenditure under the 
head of land records and Chowkidari establish- 
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meat. Section 140 of Qawaid-Jagirdaran lays 
down that there should be a watchman in every 
J.'.’, ir village, if there is no watchman ap- 
pointed in any Jagir village, attention of the 
Tagirdar first be drawn to it and if in spite of 
it no watchman is appointed he should be got 
appointed through the Muntazim Jagirdaran 
and the expenses of him shall be recovered from 
fhe Jagirdar. The Indore Tenancy Act of 1931 
imposes a duty on .Jagirdars to appoint a 

Chowkidar for each village (Vide section 129). 
Similarly, the Dhar Tenancy Act of 1940-1941 
imposes a duty on Jagirdars to appoint a 

Chowkidar for each village. Both the Indore 
and Dhar Tenancy Acts have been repealed bv 
the Revenue Administration and Rvotwari 
Land Revenue and Tenancy Act of 1950. How- 
ever, the Tenancy Act of 1950 has not repealed 
the provisions of Qawaid-Jagirdaran Gwalior 
State. Therefore, as far as S. 140 of Qawaid- 
Jagirdaran is concerned it is still in force. 
Consequently the Jagirdars of Gwalior are still 
under a legal obligation to maintain Chowki- 
dari establishment. Although S. 129 of the 
Indore Tenancy Act and S. 167 of the Dhar 
Tenancy Act have been repealed, the Tenancy 
Act of 1950 imposes a duty to appoint Balais 
or village servants for each village (Vide Sec. 
139). It is not very material for our purpose 
to enquire whether Balai is the same function- 
ary as the Chowkidar. It is possible that the 
duties of a Balai and a Chowkidar may differ 
in some respects. But the fact remains that 
they are both village servants and that ex- 
penses have to be incurred either on account 
of the appointment of a Balai or a Chowkidar. 
Deduction on account of Chowkidari establish- 
ment, therefore, cannot be said to be illegal. 

(10) The position with regard to land records 
appears to be the same. Under S. 62 (a) of 
Qawaid-Jagirdaran Gwalior State, it was the 
duty of every Jagirdar to appoint passed and 
competent Patwaris and to arrange the papers 
to be prepared in accordance with the rules of 
the Darbar. It does not appear, however, that 
any such duty was cast on Jagirdars in Indore, 
Dhar, Ratlam, or any other State. However, 
Jagir Land Records Management Act No. 25 of 
1949 was passed in 1949. Section 3 of the said 
Act lays down as follows: 

“Notwithstanding anything contained in any 
Act, Regulation or Rule in force in any 
Covenanting State of the United State, the 
preparation of the papers of Land Records of 
all the Jagirs within the United State, and 
the management of establishing an office for 
it and tfie appointment of village Patwari 
shall be done by the Government and the 
cost, which will be incurred by the Govern- 
ment in all this management shall in propor- 
tion to the land revenue of the Jagirs, be 
realised from them as arrears of Tanka’*. 

From this provision it is clear that at the time 
of the passing of the impugned Act the Jagir- 
dars were under a legal obligation to incur 
expenditure for the maintenance of land re- 
cords. Deduction, therefore, on this count 
cannot be said to be improper. I am, therefore, 
of the opinion that deduction both on account 
of land records and Chowkidari establishment 
cannot be said to be invalid. 

(11) Sub-clause (4) of Cl. (4) of Schedule 1 
of the impugned Act runs as follows: 

“In the case of a Jagirdar other than one 
holding a Jadid-Usul Jagir or Devasthani 
Jagir, on account of education, Public 
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cm amount equal to 15 
per cent, of the gross income, if it exceeds 
Rs. 2000/- or an amount equal to 10 per cent 
of the gross income in other cases-” 

It is urged by the learned counsel for’ the neti- 
ti oners that these deductions are arbitrary as 
the Jagirdars were under no obligation to’ in- 
cur any expenditure on account of education 
public health and roads. The learned Advocate 
General referred us to Education Manual and 
also Darbar Policy of the Gwalior State The 
provisions of Education Manual and Darbar 
Policy have already been discussed in connec- 
tion with the maintenance of schools by Jagir- 
dais. I have already held that no duty has 
been cast on the Jagirdars in Gwalior State 
to maintain schools. In any case, no duty was 
imposed on Jagirdars in any other State to 
incur expenditure on account of education. The 
learned Advocate General was not able to show 
that_ the Jagirdars were under any obligation 
to incur expenditure on account of public 
health or roads. In these circumstances I am 
bound to hold that this deduction is arbitrary. 

(12) Sub-clause (5) of Cl. 4 of Sch. l i s as 
follows : 


“In the case of a Jagirdar who or whose 
predetessor-in-interest. immediately before 
the 15th of May 1948 exercised: 

(a) Police powers, an amount equal to 7 per 
cent, of the gross income; 

(b) Revenue powers, an amount equal to 4 
per cent, of the gross income; 

(c) Judicial powers, an amount equal to 2 
per cent, of the gross income.” 

These deductions can be justified if Police, 
Revenue and Judicial powers were necessary 
concomitant of a Jagirdar. Section 55 of Qa- 
waid-Jagirdaran Gwalior State clearly states 
that no judicial powers can be claimed as a mat- 
ter of right. It also appears from S. 56 of the 
said Qawaid-Jagirdaran that Judicial powers 
were not conferred on Jagirdars whose income 
was less than Rs. 5000/- p. a. Revenue powers 
were also conferred on Jagirdars on the re- 
commendation of the Muntazim Jagirdaran. 
With regard to police powers, reference is 
made to Police Manual of Gwalior State. Sec- 
tion 191 o.f the Police Manual states that such 
Jagirdars whom t lie honour of keeping police 
has been conferred will follow the instructions 
given in this Manual. This section does not 
give any power to Jagirdars to keep police 
force. On the contrary, the section itself indi- 
cates that the honour of keeping the police is 
conferred by the Darbar in certain cases. The 
Indore State Manual of Jagirdars states that 
no judicial powers can be claimed as a matter 
of right. With regard to revenue powers, S. 65 
of the Manual indicates that these powers were 
conferred on individual Jagirdars. No provision 
in any Act has been referred to, to show that 
the Jagirdars in Holkar State enjoyed police 
powers as of right. We have not been referred 
to any enactment in Dhar, Ratlam. and other 
States which enables Jagirdars to exercise 
these powers by virtue of their position as a 
Jagirdar. The conclusion is, therefore, inevi- 
table that the deductions on account of police, 
revenue and judicial powers are artificial and 
have no relation to facts. 


(13) We have now to examine whether the 
artificial deduction is allowed by Entry 36, List 
II, and Entry 42 of List III of 7th Schedule of 
the Constitution. In Bihar Land Reforms Act, 
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the legislature proposed to deduct from the 
gioss assets, cost of works of benefit to the 
Rayats by S 23 (f). This clause was discussed 
by their Lordships of the Supreme Court and 
it was held by majority that the clause is a 
colourable legislation. Mahajan J. ma de the 
following observations : 

“Section 23(f), however, i n my opinion, is a 
colourable piece of legislation. It has been 
enacted under power conferred by legislative 
Entry 42 of List III. It is well-settled that 
-irarliament with limited powers cannot do 
indirectly what it cannot do directly... 

The provision herein impeached has not been 
arrived at by laying down any principles of 
paying compensation but in truth, is de- 
signed to deprive a number of people of th-ir 
pro P erty without payment of compensation. 
The State legislature is authorised to pass an 
Act in the interests of persons deorived of 
property under Entry 42. They could not 
be permitted under that power to pass a law 
that operates to the detriment of those per- 
sons and the object of which provision is to 

deprive them of the right of compensation 

Para C 59 ta (B) e ) Xtent ‘ AIR 1952 S C 252 

as follows” 6 CaS6 WS Lordship furt her observed 

“The prevision that four per cent, to twelve 

. e d a { P er cen * has to be deducted out 
ot the net income on account of costs of 
works for the benefit of raiyats etc. has no 
i elation to real facts. Even the earlier pro- 
vision in Cl. (d) that costs of management 
have to be deducted up to twenty per cent 
has in its entirety no real relation to actual 
state of affairs. As already pointed out it 
is partially of a confiscatory character in 

iinde^a ffw ber Cases * The deduction 
* ,n C1 ;. fr . om the gross income is merely 

^object being to inflate the deductions 

pensation br s"® h a ^ ou . t . n .? n -Payment of com- 
pensation. Such legislation, in my onininn 

is not permitted by Entry 42 of List III’ 

Suppose, for instance, instead of twelve and 

a half per cent, it declared that a deduction 

CoukP?t ty h Per C '1 n L be made on fhat account 
that LW b ® S ? ld b ^ , any reasonable person 
tinn ® ch - a pi ? ce of ' legislation was legisla- 

® “ ■"’“BE 

Si&fZtgSS! Chanar "» ekh »™ Aiyar J. 

" that 4 P r;i° nS in section 23. sub-clause (f) 

be deduct^ f Per ^ of the § ross assets can 
ine fr °T th ? amount as represent- 

This k l^ f i w . orks , of benefit to the raiyats’. 
assets a u bVI0Us devlce t0 reduce the gross 
poss hie d h vl ng i* down t0 as low a level as 
charee r C The * Apt does not say that this 
benefit repre ? ents the expenditure on works of 
?f lts °r improvements which the Zamin- 
« ar ? ?. n d proprietors were under any legal 

h f atl 2 n to carry out and which they failed 
? discharge. Nor are we told anything 

a k° ut £ e . future destination of this deducted 
wl’i * ls . an arbitrary figure which the 
legislature has said must be deducted from 

gross assets. The deduction is a mere 


contrivance to reduce the compensation and 
it is a. colourable or fraudulent exercise of 
legislative power to subtract a fanciful sum 
trom the calculation of gross assets. 

— - * • ^ ^ or vestments, the 

piovisxons in the Act about ‘arrears of rent’ 
and the cost of works of benefit’ amount to 
naked confiscation. Where the legislative ac- 
tion is arbitrary in the sense that it has no 
leasonaole relation to the purpose in view 
there is a transgression by the legislature of 
the limits of its power. Under the guise of 
legislating for acquisition, the legislature 
cannot enable the State to perpetrate con- 
fiscation and if it does so, the Act to that 
extent has to be declared unconstitutional 

and void (Vide AIR 1952 S C 252 Para 136 
(B) ). 

These observations are most apposite to the 
present case. The Jagirdars were under no 
legal obligation to incur expenditure on ac- 
count of education, public health and roads or 
on account of police, revenue and judicial 
powers. These deductions are obviously a de- 
vice to reduce net income and to bring it 
down to as low a level as possible. The°ob- 
ject ot these deductions appears to be to bring 
about a reduction in the compensation. These 
deductions, therefore, are of an artificial cha- 
racter whose object is to inflate the deduction 
and thus bring about either non-payment of 
compensation or reduction in compensation, 
inis is nothing but a col'ourable exercise of 
legislative power under Entry 42. Consequent- 
ly sub-cls. (4) and (5) of Cl. 4 of Sch. I are 
unconstitutional and inoperative. 

o ( u 14) , Se / ction of the impugned Act and 

Sub-cls (4) and (5) of Cl. 4, Sch. I, can be 

separated from the rest of the Act. Conse- 
quently, the whole of the Act need not be 
declared ultra vires. 

a ( t 15 ) M , r - w B , ha g wandas Gupta contends that 
Art. 31 (5) (a) protects existing laws and con- 
sequently the Land Acquisition Act is still in 
iorce; compensation, therefore, must be paid in 
accordance with the provisions of the Land 
Acquisition Act. Similar argument was ad- 
vanced in the case of AIR 1952 S C 252 (B) 
But that argument was repelled. Mahajan J* 
observed as follows : 

“This argument really has no force. Because 
the provisions as to assessment of compen- 
sation enacted in the Land Acquisition Act 
only apply to acquisitions that are made bv 
notification under that Act. Its provisions 
have no application to acquisitions made un- 
der either local or Central laws unless they 
are specifically made applicable bv the pro- 

9-9 10 ^ 0f «Q t ^ e il?Y Statutes (Vide AI ^ 1952 SC 

zoz psici t)0 (-D) ). 

Das J. on the same subject observed that the 
provision for compensation applies only to land 
acquired under that Act, and that it has no 
application to lands acquired under other Sta- 
tute (Vide para 111). This point, therefore, 
having been finally concluded by the decision 
° Supreme Court, cannot be reagitated in 

this Court. 

(16) Mr. Bhagwandas Gupta also contended 
that the word ‘acquisition’ does not include the 
word ‘resumption’. It is no doubt true that the 
impugned Act has used the word ‘resumption’. 

But it is clear from the tenor and intendment 
or the Act. that the legislature has actually 
treated Jagir lands as the property of the Jagir- 
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rlars and adopted the procedure of acquisition. 
The position meted out to the Jagirdars, there- 
fore, is better than what it would have been 
in The case of resumption. The word ‘resump- 
tion* connotes taking back what was given. As, 
[however, better treatment has been accorded 
‘to the Jagirdars the implications o.f the ex- 
pression ‘resumption’ need not be enquired in- 
to. 

(17) Mr. Engineer contends on behalf of Raja 
Balbhadrasingh that as the petitioner was a 
holder of mediatised estate the impugned Act 
eannot be made applicable to him. This argu- 
ment can be disposed of on the mere ground 
‘hat Raja Balbhadrasingh held a sanad grant- 
ed by the ruler of Gwalior. Besides the peti- 
tioner has not been able to show that his posi- 
tion is different from that of a Jagirdar. In 
these circumstances the contention put forward 
by Mr. Engineer cannot be accepted. 

(18) For the reasons given above, I am of 
the opinion that S. 4(1) (g) and sub-ss. (4) and 
(5) of S. 4, Sch. I are not constitutional. The 
rest of the Act is valid. The petitions are, 
therefore, allowed only to the extent mention- 
ed above. A writ of mandamus will issue to 
the State Government not to give effect to the 
provisions of the impugned Act stated above. 
In the circumstances of the case parties are 
directed to bear their own costs. 

(19) Mr. P. R. Das has asked for leave to 
appeal to the Supreme Court from our deci- 
sion. Having regard to the general importance 
of the questions raised in these petitions I 
would certify these cases as tit for appeal to 
the Supreme Court, and grant requisite leave 
1o the petitioners as well as to the State. 

(20) DIXIT J.: In these forty-four applica- 
tions under Art. 226, Constitution of India, the 
petitioners who have variously described them- 
selves as Jagirdars or proprietors of alienated 
villages, each claiming to be the proprietor of 
the soil in the village or group of villages set out 
in their applications, challenge the constitu- 
tionality of the Madhya Bharat Abolition of 
Jagir Act, 1951 (Act No. 28 of 1951 hereinafter 
referred to as the Act) on various grounds. 
They pray for the issue of a writ in the nature 
of mandamus or alternatively directions or a 
writ against the State of Madhya Bharat pro- 
hibiting them from giving effect to or acting 
in any manner by virtue of or under the said 

(21) On 30-11-1949, a Bill intituled “the 
Madhya Bharat Abolition of Jagir” was in- 
troduced in the Legislative Assembly of Mad- 
hya Bharat and was passed by the Legislature 
in 1951. The Bill having been reserved for the 
consideration of the President received his as- 
sent on 27-11-51. On 7-12-51, the Act was pub- 
lished in the Government Gazette and on the 
same day a notification under S. 1(3) of the Act 
was published bringing into force the Act im- 
mediately. On 5-12-51, that is, before the Act 
came into force, Maloji Rao Shitole and some 
other petitioners presented some of these ap- 
plications to this Court for the issue of appro- 
priate writs against the Government prohibiting 
it from taking possession of their property. On 
7-12-51, this Court passed an interim order di- 
recting the Government to forbear until the 
disposal of these petitions from giving efTect 
to or acting in any manner by virtue of or 
under the Madhva Bharat Abolition of Jagir 
Act, 1951. 


(22) In all these petitions, the validity of the 
Act is challenged substantially on similar 
grounds. The common grounds of attack stated 
in the petitions are: 

(a) The so-called Legislature which passed the 
Act was not a Legislature within the 
meaning of the Covenant entered into by 
the Rulers of Gwalior, Indore and cer- 
tain other States in Central India for the 
formation of the United State of Gwalior, 
Indore and Malwa (Madhya Bharat) or 
within the meaning of Schedule IV of the 
said Covenant. 

(b) The Legislature of Madhya Bharat was 
not competent to enact the said Act by 
reason of Entry 36, List II, 7th Schedule 
of the Constitution read with Entry 42, 
List III of the said Schedule and by rea- 
son of the fact that the said acquisition 
or resumption is not for a public purpose 
and there is no provision for payment of 
compensation as understood in law. 

(c) The interference by the said Act is not 
for a public purpose. 

(d) The said Act does not provide for pay- 
ment of compensation as understood in 
law. 

(e) The compensation provided is wholly il- 
lusory. 

(f) The Abolition Act is a discriminatory en- 
actment depriving a particular class of 
ownership of its inherent rights over such 
properties. 

(g) The said Act constitutes a fraud on power 
or fraud on the Constitution. 

(h) The power exercised by the President in 
giving his assent to the said Act is a 
fraudulent exercise of power. 

(23) Not all these grounds require considera- 
tion now. The objection as to the validity 
of the Constitution of the Madhya Bharat Le- 
gislative Assembly is now concluded so far as 
this Court is concerned by a decision of a Full 
Bench in ILR (1952) Madh B 178 (A). ' So also 
as a result of the decision of the Supreme 
Court in the Bihar, Uttar Pradesh and Madhya 
Pradesh zamindari cases reported in AIR 1952 
S C 252 (B), to which I will refer hereafter as 
the Bihar Zamindari cases, the applicants are 
precluded from raising objections as to the ex- 
tent, adequacy or the illusory nature of the 
compensation provided by the Act or as to the 
competency of the Legislature to enact the said 
Act under Art. 246 of the Constitution read 
with Entry 36, List II of 7th Schedule of the 
Constitution read with Entry 42 List III of the 
said Schedule on the ground that there is no 
provision for payment of compensation as un- 
derstood in law. Mr. P. R. Das, the leading 
Counsel for the petitioners, frankly conceded 
that by the decision of the Supreme Court in 
the aforesaid oases, he was debarred from go- 
ing into the question of the adequacy of com- 
pensation or from contending that the State 
Legislature had no power under Entry 36, List 
II read with Entry 41, List III to make a law 
for acquisition of property without providing 
for payment of just compensation. He re- 
served the liberty to raise these objections 
again in the Supreme Court, if need be, and 
confined his arguments, firstly, to the point 
that the acquisition of the Jagir Lands not being 
for a public purpose, the Act was unconstitu- 
tional, and secondly, that certain provisions of 
the Act constitute a fraud on the Constitution 
in that while they purport to be in conformity 
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ivith the Constitution, were in fact, repugnant 
to the Constitution. 

(24) Before examining the provisions of the 

il is P ertinen t to state that 
Madhya Bharat .is a composite State com- 
prising of the former Gwalior, Indore and 
other Indian States of Central India. The en- 
tire area of the State of Madhya Bharat is 
about 46166 sq. miles out of which the area of 
the jagir lands is 8449 sq. miles. There are 
nearly 1329 jagirs in Madhya Bharat. All these 
Jagirs are held under sanads or grants either 
express or implied. In some of the petitions 
copies of the sanads and grants have been ap- 
pended. The Jagirs in Madhya Bharat can be 
divided into various distinct groups according 
to. their historical origin. Into the details of 
this origin, it is unnecessary to enter here 
They are given in official publications — too 
numerous to be cited here — issued before 1947 
'?y the Government of India and the various 
indian State Governments. A summary of the 
history and origin of Jagirs in Madhya Bha- 
rat is also given in the report of the Committee 
set up by the Government of India in 1949 un- 
der the chairmanship of Mr. C. S. Venkatachar 
to examine and report inter alia on the exist- 
ing structure and the working of the Jagirdari 
system in Madhya Bharat. Mr. Das teamed 

Petitioners, objected to the re- 
ception of this report in these proceedings But 
I think so long as we keep within the rule laid 

°lvr n iu y l £ e ? nvy Council in — ‘Martand Rao 
v. Malhar Rao’ AIR 1928 PC 10(C) that opinions 
expressed in official reports should not be P treat- 
ed _ as conclusive in respect of matters re 
quinng judicial determination, there would ap- 
pear to be no objection in referring to the re- 

port for the purpose of gathering historical 
facts which are not in issue here. 

Proceed it is sufficient to say that some 
of the Jagirs consist of estates mediatised and 

by Sir Jo hn Malcolm and otter 

fn 1 MS S e fh time ° f padflcXn 

ferred bv S the RHtfj, ^ 6Se estates were trans - 

S the° M D /h rbar an . d placed under the suzerainty 
Maharaja Scindia of Gwalior and hold 

A itch is on 4 T™ff h ° ld ^ r of one such estate. (See 

A tchison s Treatise Engagements and Sanads, 

the MSh^ ° a nH iSte ^ Prl ? r to the advent of 

ar J d who when subdued bv 
Maiathas were allowed to hold a few villages 

The aS pefitffiner Ra ' 6C p t0 a payment °f tribute, 
garh fn f'hm M Ja Panch am Singh of Pahar- 

falls in M ell ^!} eous . No - 638 of 1951 

fha Rffierf g t lr assignmen ts made by the Mara- 

in extenHin t ^ wa , l ; rl0r \ who were instrumental 
and in d Marat ha conquests north-ward 

ffirfes T°h S ° ldatin ? the newly aodnired terri- 

us belong “ a l° nty ,of the petitioners before 
us Delong to this group. 

thfm'arf i, he above g r o u P s of these Jagirs, 
t Upf a . re al so jagirs granted by the Ruleri of 
the various Covenanting States of Madhya Bha- 

reliiinnc 3 Y ariety of Purposes, both secular and 
derfd TV, f ° r a f rvice ? rendered or to be ren- 
■ Q f f d -. Th ? rights, and obligations of the holders 
or jagirs m many of the smaller Indian States 

MariW, 1 ! Indla whlch now form parts of 
Madhya Bharat were nfever legally defined, or 
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demarcated by metes and bounds. In the 
territories of Madhya Bharat comprising of the. 
former Gwalior State, the rights, obligation:; 
and privileges of the Jagirdars of Gwalio’- 
State, are regulated by ‘Kawayad Jagirdararh 
Samvat 19/0 (Manual ior Jagirdars) which wa 

P o°™ ulgated , by ff> e Gwalior Darbar in Samvat 
1970 and whicn is still in force. The rights 
obligations and privileges of the Jagirdars of 
ihe former Indore State have also been sirm- 
larly defined in p Manual of Indore State a 
lew of the petitioners who are Jagirdars of the 
Gwalior State enjoyed until the end of 1945 
revenue and police powers as also the right to 
levy customs duty and maintain their own ex- 
cise arrangements. Be that as it may, the 
holders of these jagirs have to-day only the 
nght to collect revenue from their tenants with 
an obligation to pay to the State a -certain amount 
generally known as a ‘Tanka’ fixed in the re- 
mote past by the Rulers of the States granting 
the Jagir. These Jagirs are not transferable. 
They aie impartible and the rule of primogeni- 
ture applies to them. The question whether a 
jagir grant confers on the holder thereof mere - 
ly the right to collect the Government share of 
revenue or makes him a grantee of the coil 
depends as pointed out by the Privy Council 
in — Secretary of State v. Laxmibai’, AIR 1928 
b (D) on the terms of the particular 
grant and the whole circumstances connected 
therewith and there can be no presumption one 
way or the other. Likewise, the question whe- 

t “ e f, a J a ? lr grant was resumable at the wih 
ot the Ruler also depends on the terms of the 
grant and the law and the rules made by the 
Ruler granting the Jagir in his State. 

The question whether the petitioners are pro- 
prietors of the soil is not of much consequence 
here. For the impugned Act purports to ac- 
quire whatever right, title and interest the 
Jagirdars have in the jagir lands. Even if 
they are regarded as having absolute rights in 
the sod, there is no bar under the Constitution 
to the acquisition of these proprietary rights. 
The. important point to note is that the peti- 
tioning Jagirdars destitute of the authority, 
powers and functions which they exercised at 
one time, are today only persons holding 
greater or smaller extent of lands with the 
power to collect and appropriate the land re- 
venue either conditionally or unconditionally 
They are, on a theory that all land belongs to 
the State and it alone is entitled as of right 
to take a portion of the produce of the land 
whether in kind or money, merely interme- 
diaries between the State & the tenants in jagir 
areas The impugned Act has been enacted 
m conformity with this theory and in pursuancc- 
of the present-day policy of the State to do 
away with all intermediaries between the State 
and the cultivators. 

(25) For a proper appreciation of the points 
raised on.benalf of the petitioners, it is neces- 
sary to give a short account of the provisions 
of the impugned Act. 

(26) The long title of the Act, is “an Act to 
provide for the resumption of all Jagir lands 
in the State and for certain other measures of 
land reforms in Jagir areas.” 

(27) Section 1 of the Act provides that it 
shall extend to the whole of the Madhya Bha- 
rat and directs that it shall come into force- 
on and from such date as the Government mav 
by a notification appoint in that behalf. 
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(28) Section 2 is the definition section. By 
lause (vi) of this section, it is provided that 
"lie term “Jagirdar” means 
‘•any person recognised as a Jagirdar under 
any law, rules, regulations or orders govern- 
ing Jagirs in force in any part of the State.” 
The next clause defines “Jagir land” as 
"any land in which or in relation to which any 
Jagirdar has rights as such in respect of land 
revenue or other earnings. 

<29) Chapter II deals with the resumption of 
Jagir lands, and the consequences of the re- 
sumption. Section 3 says that the Government 
may by a notification appoint a date for the 
resumption of all Jagir lands in the State. Sec- 
tion 4 enacts that as from the date of resump- 
tion, the rights, title and interest of every 
Jagirdar and of every other persons claiming 
through him (including a Zamindar) in his 
Jagir lands including forests, trees, fisheries, 
well, tanks, ponds, water channels, ferries, 
pathways, village sites, huts, Bazar and Mela 
grounds, and mines and minerals whether being 
worked or not, shall stand resumed to the 
State tree from all encumbrances and further 
all rights, titles and interests created by the 
Jagirdar or his predecessor-in-interest in and 
over the Jagir lands shall, as against the Gov- 
ernment cease and determine. Clause (g) of 
S. 4 further lays down that the rights, title 
and interest of the Jagirdar in all buildings 
on Jagir lands used for schools, offices, hospital 
& other public purposes shall stand extinguish- 
ed and such buildings shall be deemed to have 
been transferred to the Government. 

(30) Chapter III provides for the assessment 
of compensation and the procedure for the 
determination of the amount of compensation. 
A jagirdar on the resumption of his Jagir lands, 
becomes entitled to receive compensation at 
seven limes the net income determined in 
accordance with Schedule 1 to the Act. Chap- 
ter IV contains provisions for the management 
and tenure of lands and includes incidental 
provisions dealing with the consequential 
changes on the resumption of Jagir lands. 

(31) Chapter V contains sections providing 
for miscellaneous matters and for appeals 
against the decisions of Tahsildar under S. 23 
in proceedings for the issue of certificates of 
Pacca tenancy and against the decisions of the 
Jagir Commissioner under Ss. 4. 10, 11, 13, and 
14 v in the matter of resumption of Jagir lands 
and determination of compensation. Section 39 
which is included in this Chapter empowers 
the Government to frame Rules for carrying 
out the purposes of the Act. 

(32) Schedule I of the Act is important. It 
lays down the principles for determining the 
compensation payable to the Jagirdar whose 
Jagir land is resumed. Under Cl. 5 of the 
Schedule, a Jagirdar whose Jagir land is re- 
sumed is entitled to receive and to be paid 
compensation at seven times the net income of 
his Jagir-land. The net income is arrived at 
after deducting certain items from the gross- 
income. The “gross-income” in the Schedule 
means the aggregate of the rents which were 
payable in respect of the land in the Jagir for 
the agricultural year immediately preceding 
the agricultural year in which the Jagir-land is 
resumed, whether payable by a tenant or sub- 
tenants or the Raiyats and includes income of 
the previous agricultural year from forests, 
quarries, excise, giras-tanka, Dami including 
other amounts payable by the Government and 
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Sewai Jama for the previous agricultural year. 

In the computation of the net income, under 
Cl. 4 of the Schedule, the following items are 
deducted from the gross income. They are: — 
“(a) tanka due from the Jagirdar to the Gov- 
ernment for the previous agricultural 
year: ' 

(b) expenses for collection of rents (includ- 
ing irrecoverable arrears) at the rate of 
ten per cent, of the gross income, if it 
exceeds Rs. 2000/- or at the rate of 7 
per cent, of the gross income, if it is less 
than Rs. 2000/-; 

(c) a sum equal to 12A per cent, of the gross 
income on account of land records and 
Choukidari establishments; 

(d) an amount at the rate of 15 per cent, of 
the gross income, where it exceeds Rs. 
2000/-, or at the rate of 10 per cent., if 
it is less than Rs. 2000/- in respect of 
education, public health, roads, if the 
Jagir is one other than a Jadid-usul 
Jagir of Devasthani Jagir; 

(e) an amount equal to seven per cent., four 
per cent, and two per cent, respectively, 
in respect of the police, revenue and 
judicial powers, if the Jagirdar or his 
predecessor-in-interest exercised those 
powers immediately before 15-5-48; 

(f) and any sum due from Jagirdar to the 
Government for the previous agricultural 
year on any other account.” 

(33) The proviso to Cl. 4 of the schedule 
fixes a limit on the total amount of deductions 
on account of the above heads excluding the 
sum; payable as Tanka. The limit varies from 
5 to 50 per cent., according to the amount of 
the basic income, which has been defined in 
Cl. 3 of the Schedule as that arrived at by 
deducting from the gross income, the amount 
of the tanka payable by the Jagirdar to the 
Government for the previous agricultural year. 
It must be noted that Cl. 4 of the Sch. l of the 
Act which deals with the various deductions 
from the gross income treats all the different 
kinds of Jagirs in the various Covenanting 
States of Madhya Bharat on a uniform basis. 

(34) The validity of the Act depends on Arts. 
31, 31 A and Art. 246 read with entry 36 List II 
of the Seventh Schedule of the Constitution. 
These provisions have been the subject of a 
close examination in the Supreme Court in the 
Zamindari cases from Bihar, Uttar Pradesh and 
Madhya Pradesh (AIR 1952 SC 252 (B» and 
there' can no longer be any doubt as to the 
proper meaning, scope and effect of these Arti- 
cles. The main enquiry here is therefore, 
whether on an application of the propositions 
laid down by the Supreme Court in the case 
referred to above to the present case, an at- 
tack on the validity of the Act founded on the 
absence of a public purpose and on “fraud on 
the Constitution” can be entertained; and if it 
can be, whether on the tests indicated by the 
Supreme Court of a ‘public purpose’, the 
impugned Act has been enacted for a public 
purpose; and whether the conditions on which 
the Supreme Court declared certain provisions 
of the Bihar Land Reforms Act, 1950 , as con- 
stituting a “fraud on the Constitution” and, 
unconstitutional, are present here. . * 

(35) I will first deal with the contention put 
forward on behalf of the petitioners that the 
proposed resumption is not for any public 
purpose. On this point the argument of Mr. 
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Das> which has been adopted bv Mr] Engineer 

and ’an e ; xistence of a Public purpose 

and an obligation to pay compensation are the 

necessary concomitants of compulsory acquisi- 
tion of property: that Art. 31 (4) protects the 
impugned legislation from attack only on th° 
n° U ?oy, th l l contravenes the provisions of 
’ that the only provision of Cl (2) is 
that the law must provide for compensation tor 
the property taken possession of or acquired 
and either fix the amount of the compensation 
or specify the principles which and the manner 
m which, the compensation is to be determined' 
and given; that Cl. (2) assumes but doeS not 
provide that the taking possession of or the 
acquisition of the property should be onlv for 
a public purpose; and that the existence 'of a 

r/h/oi p .V r P ose . be ‘Pe thus not a provision of 
'-'I. (2), it is a 3usticiable issue. 

^ as sa * d ^at in the majority decision of 

M he ‘ Bihar zamindari 
< ases (B). this argument has been accented arrt 

i4i h de t h v eld that the Provisions of Art. 31 

^ fP not take away the Court’s power to see 

acc * uisition has been made for a 
pu ,2P° s ?* Lear ned Counsel proceeded to 

*he <** of it ffid not show 
,r a ; was for public purpose. It is conceded 

pose for whi-h e the n0t expres ? ly state the Pur- 
pose ior which the property is bein<* taken Tf- 

“• , ho w ev e r , argued that from the whole tenor 
ed tha ° f the Act > * cannotbe gather- 

ed that the Jagirs are being acquired either fnr 
the purposes of the Union or for the purposes 

or for 

^h^^^nd^h^terinent^whatsoever 11 "^!! 0 ^ n0 

s. iss“Va', 

■ intercept the rents navaL 2? more than 

arasa ■£ £« s 

that the Act is merelv f . the Jaguar ; and 

MTMlrSVs 4 t <£<* 

SSS? Mi 

Framiee Petit v y c * Cl1 in ~ ‘Hama Bai 
PC 20 Secl ' eta ry of State’, AIR 1914 

Pertv for the m P r rged that act 3 ui sition of pro- 
state revenue “ nofaTtr ° f augme ntin g P ,he 

Policy of the nartv in P “ bllc p “ r P°se; that the 
Purpose- and' that n„hr power ls not a public 

benefit V bj6Ct ^ Tn^esT'anl 

*ho private iaSTil ' r0m 

tained^n Sa ro th ? t tbe Provisions con- 

tton h of h th! b t 6en ^signed to improve the posi- 
ms hit tenants and bring about land re- 
teMlatna t K th ^u ini ’S rovem e n t and reforms con- 
™ P S by Chapter IV could not be regarded 
PPbbc purpose for acquisition of property 
onder entry 36, List II, for the reason that 

a h leeisi r a t'Y 'Vm impu f ned Act was essentially 
a leguitalum falling under Entry 18 in List II 

vesZt^X^ • State could legislate with 

and P nght 5 ln or over land > land tenure 

and other matters mentioned in the entry 


out h °n™twiL being a PUbIic pur P°se and with- 
out providing -any compensation. Mr Das 

suggested that the inclusion in the impugned 

Act of the provisions contained in Chapter IV 

of the ?S IOn of land tenures to the benefit 
ot the tenants was a pure accident and there 

was nothmg to show that this improvement 

could not be affected except bv the abolition of 

Jagirs. According to Mr Das there was a 

material difference between the impugned Act 

Pradelh 6 ^ ar ’ h^h ar Pradesh and ° Madhya 
Fiadesh Acts which were considered by the 

Supreme Court and the considerations on which 

he Supreme Court held those Acts as not bad 

for want of public purpose, did not exist in 

regard to the local Act, now under examination 

I was said that in regard to the Bihar and 

U l ar Pradesh Acts, the Supreme Court infer- 

led public purpose from the fact that the Bills 

culminating into those Acts were pendin°- at 

the commencement of the Constitution in" the 
Legislatures of the States and the Madhya 
Bharat Abolition of Jagirs Bill was not con- 
sidered by the Constituent Assembly. 

Rihfr^f Cou t nsel stressed the fact that the 
Ac l as its very title showed was a Land 
and .contemplated the setting up 
25 a Commission and likewise the Uttar 
P adesh Act provided for land reforms* but the 

ESa« 1 ?Lt, a X m,port 10 

schemT & r th6re was no land reform 
scheme within the four corners of the impugned 

Act. It 1S further urged that as there is nothin^ 

to suggest that large blocks of land are in pos- 

tfve 10 nrin n - d i CUli tiv . at . ion . of Jagirdars. the direc- 
tive pnnci ple contained in clauses (b) and (c) 

there* Vc 39 c t”P ot be relied upon to say that 

there is a public purpose behind the impugned 

Ta C m- F ,i nally ’ rt IS said that the abolition of 
Jagirs does not in its nature import any public 

purpose; that the recital in the preamble of the 

impugned Act that it is an Act to provide for 

certain other measures of land reform” is not 

supported by the provisions of the Act and that 

the im p ugned Act is not one of those Acts 
validated under Art. 31-B. 

(36) In answer to these contentions, the 
learned Advocate General read out to us cer- 
tain passages to which I will refer presently 
from the judgments of their Lordships of the 
Supreme Court in — ‘The Bihar Zamindari 
cases’, (B) and said that according to the majo- 
rity decision, the existence of a public purpose 
was not open to judicial scrutiny or review* 
that even if if was on the tests laid down by 
this Court m — ILR (1952) Madh B 178 (A)’ 
and by the Supreme Court in — ‘The Bihar 
Zamindari cases’ (B), the impugned Act fulfilled 
the requirements of a public purpose. Learned 

Advocate-General submitted that the transfer- 
ence of Jagir lands to the State being in conso- 
nance with Art 39 (b) and (c) was a public 
purpose; that the recognition of the rights of 

actual tillers of soil and the grant of equal 
status to all tenants envisaged by the provi- 
s i?. ns . contained in Chapter IV of the Act con- 
stituted a public purpose and that these pro- 
visions could not be put aside lightly by saying 
that the inclusion of these provisions in the 
Act was a pure accident. It is said that the 
abolition of Jagirs is a logical corollary to the 
extinction of Feudal Order, which is incongru- 
ous with the Constitution of India, and the 
P° lic 7 ,°f abolition of Jagirs and land reforms 
adopted by the State to accelerate national 
economic recovery and lay the foundation of 
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democratic super-structure is a fulfilment of a 
/ blie purpose. The learned Advocate General 
.dna'ttc i that the impugned Act did not provide 
for setting up of a land Commission. He how- 
ever, urged that the absence of such a provision 
lid not negative the existence of a public 
purpose behind the Act. 

He also contended that the Madhya Bharat 
Abolition of Jagirs Bill which subsequently 
aecame the M. B. Abolition of Jagirs Act, 195i, 
was pending at the commencement of the Con- 
stitution in the State Legislature and this fact 
unplied that in giving to the Act the protection 
)f Art. 31 (4), the Constituent Assembly recog- 
nised that the legislation was for a public 
pu rpose. As to the omission of the Act from 
ihe 9th Schedule, it is said that the Madhya 
Bharat Zamindari Abolition Bill had not be- 
•ome an Act when the Constitution was 
unended and that the protection given by Art. 
31 (4) and Art. 31 A is not limited only to the 
Acts specified in the ninth Schedule. 

(37) On a consideration of the above argu- 
ments of the learned Counsel for the petitioners, 
I have arrived at a very definite view that the 
objection that the impugned Act is unconstitu- 
tional for lack of a public purpose must be 
rejected. The first question that arises for 
consideration is whether the existence of a 
public purpose is a justiciable issue, under Arts. 
31 (4) and 31 A. The impugned Act being a law 
falling within the description given in these 
Articles, it is plain that it cannot be called in 
question on the ground that it contravenes the 
provisions of Cl. (2) of Art. 31. Now, if as Mr. 
Das contended before us, as he did before the 
Supreme Court in the Bihar Zamindari cases 
-B), the existence of a public purpose is not a 
•provision’ of Art. 31(2) tnen cleany ibis Court 
has the power to see whether the proposed 
resumption of Jagirs is for a public purpose. 
On the other hand, if the existence of a public 
purpose is a provision of Art. 31 (2), then the 
attack on the Act based on the lack of a public 
purpose cannot be entertained. The answer to 
ihe contention of Mr. Das, as indeed to his 
other contentions also, is to be found in the 
views enunciated by their Lordships of the 
Supreme Court in the Bihar Zamindari case. 
His Lordship Patanjali Shastri C. J., rejecting 
ihe contention that Art. 31 (2) did not provide 
for the acquisition of property for a public 
purpose said : 

“In my opinion, the clause seeks also to 
impose a limitation in regard to public pur- 
pose. The clause was evidently worded in 
that form as it was copied (with minor varia- 
tions) from S. 299 (2), Government of India 
Act, 1935, which was undoubtedly designed 
to give effect to the recommendation of the 
Joint Parliamentary Committee in para. 369 
of their Report that two conditions should 
be imposed on expropriation of private pro- 
perty. “We think it (the provision proposed) 
should secure that legislation expropriating 
or authorising the expropriation of the pro- 
perty of private individuals should be lawful 
only if confined to expropriation for public 
purpose and if compensation is determined 
either in the first instance or in appeal by 
some independent authority.” It is thus clear 
that S. 299 (2) was intended to secure fulfil- 
ment of two conditions subject to which alone 
legislation authorising expropriation of pri- 
vate property should be lawful, and it seems 
reasonable to conclude that Art. 31 (2) was 


also intended to impose the same two con- 
ditions on legislation expropriating private 
property. In other words. Art. 31 (2) must 
be understood as also providing that legis- 
lation authorising expropriation of private 
property should be lawful only if it was 
required for a public purpose and provision 
was made for payment of compensation. 
Indeed, if this were not so, there would be 
nothing in the Constitution to prevent acqui- 
sition for a non-public or private purpose and 
without payment of compensation, an absurd 
result. It cannot be supposed that the framers 
of the Constitution while expressly enacting 
one of the two well-established restriction on 
the exercise of the right of eminent domain, 
left the other to be imported from the com- 
mon law. Article 31 (2) must therefore, be 
taken to provide for both the limitations in 
express terms.” 

(38) His Lordship Das J., observed with 
regard to Art. 31 (2) as follows: 

“The clause makes it clear at once and 
beyond any shadow of doubt that there are 
three limitations imposed upon the power of 
the State, namely, (1) that the taking of 
possession or acquisition of property must be 
for a public purpose, (2) that such taking of 
possession or acquisition must be under a law 
authorising such taking of possession or 
acquisition and (3) that the law must provide 
for compensation for the property so taken 
or acquired. These three limitations consti- 
tute the protection granted to the owner of 
the property and is the measure of his funda- 
mental right under this clause. Unless these 
limitations were provisions of the Article, the 
Article would have afforded no immunity at 
all. I am, therefore, clearly of opinion that 
the existence of a public purpose as a pre- 
requisite to the exercise of the power of 
compulsory acquisition is an essential and 
integral part of the “provisions” of Cl. (2) 

The existence of a public 

purpose as a condition precedent to the exer- 
cise of the power of compulsory acquisition 
being then, as I hold, a “provision” of Art. 31 
(2) an infringement of such a provision 
cannot, under Arts. 31 (4), 31 A, and 31B, be 
put forward as a ground for questioning the 
validity of thfc Act.” 

(39) This view was not accepted by their 
Lordships Mahajan and Chandrasekhara Aiyar 
JJ., who held that the existence of a public 
purpose is not a provision or a condition pre- 
cedent imposed by Art. 31 (2) as a limitation 
on the exercise of the power of acquisition. His 
Lordship Mahajan J., was of the opinion that: 

“What Art. 31 (4) really says is that the con- 
travention of the express provisions of Art. 
31 (2) relating to payment of compensation 
will not be a justiciable issue. It has no 
reference to anything that may be implied 
within the language of that clause. The ex- 
istence of a “public purpose” is undoubtedly 
an implied condition of the exercise ^ com- 
pulsory powers of acquisition by the State, 
but the language of Art. 31 (2) does not. 
expressly make it a condition precedent to 
acquisition. It assumes that compulsory 
acquisition can be for “a public purpose 
only, which is thus inherent in such acquisi- 
tion. Hence Art. 31 (4), in my opinion, does 
not bar the jurisdiction of 'the Court from 
inquiring whether the law N relating to com- 
pulsory acquisition of property is not valici 
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because the acquisition is not being made for 
a public purpose.’' 

(40) His Lordship Chandrasekhara Aiyar 
stated his view in this way : 

“The bar created bv sub-cl. (4) of Art. 31 
relates to the contravention of the provisions 
of Cl. (2). The provision of Cl. (2) is only as 
regards compensation as can be gathered 
from its latter part 

It is assumed, rightly, that the existence 
of a public purpose is part and parcel of the 
Jaw and is inherent in it. The existence of a 
public purpose is not a provision or condition 
imposed by Art. 31 (2) as a limitation on the 
exercise of the power of acquisition. The 
condition prescribed is only as regards com- 
pensation. Article 31(4) debars the challenge 
of the constitutionality of an Act on this 
ground but no other. Whether there is anv 
public purpose at all, or whether the purpose 
stated is such a purpose is open, in my opin- 
ion, to judicial scrutiny or review.” 

(41) It is upon the observations made by His 
Lordship Mukherjea J., that the whole contro- 
versy ^ whether the existence of a public pur- 
pose is or is not open to judicial scrutiny or 

3 W td Urr L S - Af + ter Pacing his judgment 
with the observation that “I concur entirely 

in the conclusions arrived at by him” (that iq 

by Mahajan J.) and that 

“the Bihar Land Reforms Act, 1950 is not 

unconstitutional, with the exception of the 

provisions contained in Ss. 4 (b) and 23 m 

hi D and l h6Se alone 2 mu ( st 

be held to be void and inoperative.” 

His Lordship proceeded to say 
“As regards S 4 (b) it has been held by my 
learned brother that the provision of this 
clause is unconstitutional as it does not dis- 
close any public purpose at all. The reauire 
ment of public purpose is implicit in Com- 
pulsory acquisition of property by the State 
what is called, the exercise of its power 

nliedCnChl Dom ® in ’- Th is condition is im- 
«.yhe provisions of Art. 31 (2) of the 

Constitution and although the enactment in 

Cl® (^oT Arf Se Ti fUlfi !f the re d u irements of 
operat on of r,' a ? d as such attracts the 
ed hrntho. C c • JV of that Article, my learn- 

oreated bv - en th ! view that the bar 

ol compensation only anri d< J “J. SI 

everythin. Iw ■ (4> of . , Alt 31 relates to 
^Zt r /- lng that ls provided for in Cl. (2) 
eithei in express terms or even imnliedlv 

consequents the question of the exigence of 
purview P f urpose hoes not come within the 

EvenCheC t T qu > ry in the Present case, 
sons ^ n A W0Uld hold that the same rea- 
wi. h - lch , have weighed with my learned 

Act to r b m declar C? S 23(f) of the impugned 
Act to be unconstitutional, apply with equal, 

and ^ f eater > f ° rce to S. 4 (b) of the Act 
ana, I have no hesitation in agreeing with 

as regards _ the decision on the consti- 
tutionality of this provision of the Act though 
would prefer to adopt a different line of 
reasoning m support of the same.” 

tviP t^ e ™? re Pressed by Mr. Das to hold 
that when His Lordship Mukherjea J., said 

arHvij? rr r ^ en T tire X> the conclusions 
arrived at by His Lordship Mahajan J., it 


be . a ^ s ° agreed with the conclusion 
of His Lordship Mahajan J., that the existence 
of a public purpose was not a provision of Ci 
(-) and that Art. 31 (4) did not in any wav 
touch the powers of the Court to see whether 
the acquisition was for a public purpose. I car 

fid^ngm + the judgment of His Lordship 
Mukherjea J., to justify me in holding t-hav 
according to him also the existence of a public- 
purpose as a condition precedent for exercising 
the powers of compulsory acquisition is not t 

of Art. 31 (2) and that therefore, Art' 
31 (4) does not prevent the Court from enauir- 

wh g pthpr there 1S a * public Purpose at all, or 
whether the purpose stated is a public purpose 

MnJ/ ead the observations of His Lordshfp 
Mukherjea J., it appears to me that the con- 

vih S T\ 0i HlS Lardship Mahajan J., wffh 
which he expressed his concurrence are the 

conclusions that Ss. 4 (b) and 23 (f) of the 
Bihar Land Reforms Act of 1950 are unconsti- 

and . t f hat the rest of that Act is good. 
That the existence of a public purpose as an 
essential condition for the acquisition of the 
property is not a provision of Art. 31 (2) anc 
that therefore. Art. 31 (4) does not bar the 
jurisdiction of the Court from examining whe- 
ther the Jaw authorising the compulsory acqui- 
sition of the property was made for a public 
puipose is the process of reasoning by which. 
His Lordship Mahajan J., after examining the 
law and after finding that S. 4 (b) alone was 
not enacted for a public purpose came to the 
conclusion that the section was not constitu- 
tional and that the rest of the Act with the* 

nn v S ^/r 2 ? J f) . was 2° od - To mind. 
His Lordship Mukherjea J., while considering 

^LSf Ue ^ 10n ° f th - e validit y o £ S. 4 (b) did not 
ccept the reasoning of His Lordship Mahajan 

J., as to the illegality of that provision. While 

agreeing with the conclusion that S. 4 (b) was 

not constitutional, His Lordship Mukherjea J. 

prefei red to adopt a different line of reasoning. 

/^V rp i )s >P S i. b * s judgment, he assumed 
that Cl. (4) of Art. 31 related to everything that 

was provided for in Cl. (2) either ‘in express 
terms or even impliedly and consequently the 
question of the existence of a public purpose 
did not come within the purview of the en- 
quiry by the Court. The suggestion of the 
learned Counsel for the petitioners that in 
making this assumption, His Lordship Mukher- 
jea J., expressed his final opinion that the 
existence of a public purpose was not a provi- 
sion of Art. 31 (2), I believe is completely 
mistaken. That assumption, it will be found is 

Lordship Mahajan 

r' s /? as< ? nin g and n °t by an expression of His 
Lordship s own final opinion contrary to the 

assumption. It is also followed by the decla- 

ration that the same reasons which weighed 

™ ltb *?]? Jr‘ ( ^ ds ^i p Mahajan J., in declaring 
S - 23(t l of , the Bihar L an d Reforms Act to be 
constitutional applied with equals if not greater 

force to S 4 (b) of the Act and the concluding 
words of that declaration that 

“I have no hesitation in agreeing with him as 
regards his decision of the constitutionality 
of this provision of the Act, though I would 
prefer to adopt a different line of reasoning 
in support of the same,” 

being added because of his difference with His 
Lordship Mahajan J.’s reasoning for the con- 
clusion that S. 4 (b) was unconstitutional. That 
reasoning was that the existence of a public 
purpose was not a provision of Art. 31; that 



Hi' Madhya Bharat Maj.o.hrao v. Statb of Madhya Bharat (FB) (Dixit J.j 


therefore Alt. 31 (4) did not prevent the Court 
■runi enquiring as to the existence of a public 
purpose and that on an examination of S. 4 (b), 
i aid not disclose any public purpose at all. 
His Lordship Mukherjea J., declared S. 4 (b) 
as unconstitutional not on this reasoning but 
on the ground that it constituted a fraud on the 
Constitution and was a colourable piece of 
legislation. In my opinion, when the judgment 
of His Lordship Mukherjea J.. is carefully exa- 
mined, it affords no ground for the contention 
that according to him the existence of a public 
purpose is a justiciable issue. It must be noted 
that this reading of the passage quoted above 
from the judgment of His Lordship Mukherjea 
accords with his observations in the case of 
— ‘Chiranjit Lai v. Union of India’, AIR 1951 
SC 41 (F). In that case His Lordship Mukherjea 
J., observed : 

“Article 31 (2) of the Constitution prescribes 
a two-fold limit within which such superior 
right of the State should be exercised. One 
limitation imposed on the acquisition or taking 
possession of private property which is im- 
plied in the clause is that such taking away 
must be for public purpose. The other con- 
dition is that no property can be taken unless 
the law which authorises such appropriation 
contains a provision for payment of compen- 
sation in the manner laid down in the clause.” 

(43) As to the meaning of these observations 
I can do no better than quote what His Lord- 
ship Das J., himself has said in his judgment 
in the Bihar Zamindari cases. He said: 

“I do not, however, see how the above obser- 
vations of Mukherjea J., in any way support 
the arguments of Mr. P. R. Das that the 
existence of a public purpose is not a provi- 
sion of Art. 31 (2) but is an inherent condi- 
tion of any legislation for compulsory acqui- 
sition of private property. It is significant 
that Mukherjea J. recognises that Art. 31 (2) 
prescribes a two-fold limit. Surely a limit 
which is prescribed by the Article must be a 
provision thereof. In any case, what is im- 
plied in the clause must, nevertheless, be a 
provision of the clause, for the expression 
“provision” is certainly wide enough to in- 
clude an implied as well as an express 
provision.” 

(44) If this is the true meaning of the obser- 
vations of His Lordship Mukherjea J., in the 
case of — ‘Chiranjit Lai’ (F) and it must be so 
regarded in the absence of any qualification 
with regard to these observations from any 
other Judge of the Supreme Court, then con- 
sistent with those observations, there can be 
no basis for the implication that His Lordship 
Mukherjea J., in the passage reproduced above 
from his judgment in ‘the Bihar Zamindari 
cases’ (B) intended to hold that the existence 
of a public purpose was not a provision of 
Art. 31 (2) and, therefore, in cases to which 
Cl. (4) of Art. 31 applied, it could be called in 
question in any Court. I have made quotations 
from the views expressed by their Lordships 
of the Supreme Court in — ‘the Bihar Zamin- 
dari cases’ (B) copious in order to show by their 
own inherent strength that the contention of 
the learned Counsel for the petitioners that 
according to the majority of the Supreme 
Court the existence of a public purpose in cases 
to which Art. 31 (4) applies is a justiciable issue 
is not correct. On a careful reading of the 
judgment of His Lordship Mukherjea J., on 
which learned Counsel rests his contention, 


A. I. R. 

there cannot be any serious misapprehension 
as to the conclusion actually reached by him 
and his reasons therefor. In view of the pro- 
nouncement of their Lordships in the Binar 
Zamindari case (B), I am not disposed to 
accept the argument of Mr. Das that the exist- 
ence of a public purpose being not a provision 
of Art. 31 (2) the bar imposed by Art. 31 (4) 
does not preclude this Court from enquiring 
whether the impugned Act postulates a public 
purpose. r 

(45) Even assuming that the question of the 
existence of a public purpose is at large, I am 
further of the opinion that the statute before 
us is definitely for a public purpose. The 
term ‘public purpose’ is not a new term. Its 
meaning and import in relation to different, 
statutes passed in different times has been exa- 
mined in a number of decisions. But I do not 
think much assistance can be derived from 
those decisions. For, as I indicated in the case 
of — ‘ILR (1952) Madh B 178’, (A) public 
purpose is an indeterminate concept which 
varies according to the Zeitgeist, i.e., according 
to the drift of thought and feeling in a period. 
To me it appears that public purpose is essen- 
tially a product of time and circumstances. 
Time moves on and circumstances change 
rapidly, and so does the concept of a public 
purpose. For our purposes, it is sufficient to i 
seek the meaning and test of a public purpose 
from the decision of the Supreme Court in — 
‘Bihar, Uttar Pradesh and Madhya Pradesh 
Zamindari cases’ (B). That decision deals with 
Acts passed after the commencement of the 
Constitution and which are in principle ana- 
logous to the impugned Act. In those cases. 
His Lordship Mahajan J., has observed that 
l he phrase “public purpose” has to be con- 
strued according to the spirit of the limes in 
which the particular legislation is enacted and 
that the concept of a public purpose is not a 
rigid concept and it has no settled meaning. 
He has also pointed out that the precise pur- 
pose for which property is being acquired need 
not be stated in express terms in the statute 
itself and if from the whole tenor and intend- 
ment of the Act, it can be gathered that the 
property was being acquired either for the 
purposes of the State or for purposes of the 
public and that the intention was to benefit 
l he community at large then the statute must 
be held to have been enacted for a public pur- 
pose, and that the point to be determined in 
each case is whether the acquisition is in the 
general interest of the community, as distin- 
guished from the private interest of an indi- 
vidual. His Lordship has also taken the view 
that a law made for the purpose of securing 
an end stated in Art. 39 ot the Constitution & 
which aims at 

“destroying the inferiority complex in a large 
number of citizens of the State and giving 
them a status of equality with their former 
Lords and prevents the accumulation .of big 
tracts of land in the hands of a few indivi- 
duals which is contrary to the expressed 
intentions of the Constitution’ 
would be for a public purpose. 

To the same effect are the observations of 
his Lordship Chandrasekhara Aiyar J., who 
has said that if the object of the Act is to 
extinguish 

“the interests of intermediaries like zemin- 
dars, proprietors, and estate and tenure 
holders etc. and to bring the actual cult i- 


1953 


Malojibao v. State of Madhya Bhahat (FB) (Dixit J.) Madhya Bharat m 


vators into direct relations with the Govern- 
ment , 

then there is a public purpose behind the Act. 
Learned Counsel /or the petitioners while ac- 

); ep lbe - s ^ tests of a public purpose, sought 
to distinguish the local Act from the Acts 
considered by the Supreme Court and attempt- 
ed to demonstrate on the grounds already sum- 
marised that the impugned Act is wanting in 

P- U i !^«? urpose *. 1 am unable to see any essen- 
tiai difference in the principle behind the im- 

P g f^5 d and that behind the Acts examined 
by the Supreme Court, and I do not think that 

2P any °1 th - e gl ' ounds urged by the learned 
Counsel, the impugned Act can be pronounced 

as unconstitutionai for lack of a public purpose 
The impugned Act, no doubt, does not bear 
the title of a Land Reforms Act There is 
however, nothing in a name. It i s to the provi- 
sions of the Act that we must look .for deter- 
mining whether it has been enacted for a public 
purpose. Section 4 of the impugned Act vests 
in the State all Jagir lands resumed The 
provisions contained in Chapter IV of the Act 
aim at elevating the status of tenants and 
bunging the actual cultivators into direct rein 

ions with the State. Under these provision: 
the Jagir dar is reduced to a Pacca tenant and 

tpn^f nant ^ +Z e elevated to the Status of a pacca 
tenant and thus equality of status is sought to 
be achieved It is clear from S. 4 and thf Pro- 
visions contained in Chapters II and IV that 
the object of the Act is to eliminate the inter- 
ests ot Jagirdars in their lands as intermedia- 
ries, to recognise the rights of the actual 
tillers of the soil and to bring about a reform 
in the land tenure system for the general 
benefit of the community. The vesting g 0 f thi 

S the 

ngnts of the Jagirdars as intermediaries the 

°i e ^ ual ^atus on all holders of 
the land and the consequential reforms that 
may take place in the land system ^re 
purposes which accord with til e 1 
spirit of the Constitution the letter and 

tioifers Vat Thl d l nied ° n behalf of the peti- 

ter fv of the Act PUrp0Se and that Chap- 
reform Tt ML® u Ct does envisa ge some land 

of the’abolitfon h 7 6Ver ’ - urged that the Policy 

Jagirdare is a°Llfcv P n? P t r u ietary interesta the 

STS’ £ * h L A «. Effi <££?£?. X 

cases it won w Lt 6 T Pr , 0Ved and that in some 

in anyL^se the a t it ally f be , worsened and that 
can ^ hreLht a ’ teratl °n in the land tenure 

futile ‘ The the f- objectlons seem to me to be 
u' f- r J he , vesting in the State of all Jagir 

dal ste^! rd ^ d by the State as the first essen- 

°i thls fact P rima f acie the State 
judge — for securing the objects 

S Art. 39 (b) and (c) is clearly a 

fn nowp P r r?n° and not a policy of the Party 

may accuse the framers of th^ 

policy 1 nf 0 ^ ° f ? rit ? ng in ! he Cons titution the 

p ? rtlc ^ lar Party, but nonetheless, 
fn«#?°^ lcy A ba y in S been embodied as a principle 

Ufa?® 1 in ! lhe . g0vernance of the Country! 
of the Sta e ? ollcy irrespective of the character 

Art , 0 party ln powei :- Th e Policy embodied in 
Art * 39 may appear to some as revolutionary. 


11 may a PP e ar progressive. It may 
again become out-moded some years hence and 

regarded as reactionary. But so long 

States have to follow it in the governance ol 
the Country. The vesting in the State nf tII 
xesumed Jagir lands being thus in itself a 
public purpose, the assertion that the impugned 
Act merely extinguishes the proprietary 8 in - 
erests of Jagirdars and intercepts the rent*- 
payable by the tenants to them or that the pro" 
visions of Chapter IV do not really confer any 
benefit on the tenants, or again that the | itera- 
tion . ir } th e land-tenures contemplated by these 
provisions can be secured without abolishing the 
Jagns, cannot in my view, be accepted as indi- 
cative of the non-existence of a public purpose 

£f h i? d ! h L A t Ct The fact that the alferatoT 

TV the ii U d tenure contemplated by Chapter 

denf^Wic^r 6 been , the sub Jcct of an indepen- 
dent legislation under Entry 18 in List II ir 

no way destroys the nexusf that is apparent 

rv 1 Jnr| n tl the provislo ? s contained in Chapter 
IV and the other parts of Act, which in “bith 

and substance” is a legislation falling under 

? ntl 7 h f 6 , of kist II. The provisions contained 
in Chapter IV of the impugned Act mav 
opera e to the detriment of a few individual 
tenants, but from this circumstance, it does not 

is not to hin 6 fit n ?u ry \ ° bject 0f the Provisions 
is not to benefit the tenants as a class. A 

public purpose has for its primary object the 

general interest of the community and not the 

direct benefit of any individual or individuals 

J hPlSffi n £t that his Lo^ship Mahajan 
., held that the Bihar Land Reforms Act 1950 

ing tha? Cted f ° r 3 PUbliC pUrp ° se after observ- 

“there is no scheme of land-reforms within 

fra , me - work of the Statute except that a 
pious hope is expressed that the Commis- 
sion may produce one.” 

Later on he has said 

‘‘it ma y be conceded that the present statute 
does not disclose the Legislature’s mind as 
to what it would ultimately do after the es- 
tates are vested in the State Government.” 

In view of these observations, I think, it is im- 
possible to contend successfully that the pro- 
posed resumption is not for a public purpose 
because the impugned Act gives no indication 
whatsoever as to what the Government pro- 
poses to do after the Jagirs are vested in the 
State or that it does not contain any scheme of 
land-reform. On the _ principles laid down by 
the Supreme Court in ‘the Bihar Zamindfri 
cases <B)’, in my opinion, there can be " 
cape from the conclusion that there is a pub- 
hc Purpose for the impugned Act. indeed. 

Mi. Das himself felt a little unhappy in this 
branch of his arguments and during the course 
of his reply he was constrained to say “hit 

fcsr-x » s* \ jjj ■ 

SRurpS SmB “ SM “ 

S \ n6 L xt < - hallen ge*d the validity of 
els. (a) and (g) of sub-s. ( 1 ) of S. 4 and sub- 

cls. (n) to (v) of Cl. 4 of Sch. I to the Act on 

the ground that they constituted a fraud on 

the Constitution. On this head learned Coun- 

sel appearing on behalf of the petitioners and 

the learned Advocate-General addressed to us 

elaborate arguments and placed before us all 

the material they would get hold of both as to 

the facts and the law which could assist us in 
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-i r responsible task. I propose to state in some 
■‘otnil their contentions later when considering 
arh of the provisions of the Act which arc 
aid to he invalid. Briefly stated, the argument 
•f Mr. Das is this: that the impugned Act in 
providing compensation on the basis of net 
income fails to pay any compensation for the 
non-income fetching properties such as wells, 

; links, ponds, water-channels, open lands, un- 
worked mines, buildings used for schools, 
bosnitals. offices and other public purposes, 
which under Clf. (a) and (g) of S. 4(1) vest in 
the State on the resumption of the Jagirs; that 
he deduction under Sub-cl. (ii) of Cl. 4 of the 
Schedule on account of expenses of collection 
f rents is arbitrary and has no relation to the 
ictual costs of collection; that the deductions 
from the gross income under sub-cls. (iii) to 
tv) besides being arbitrary and artificial, are 
about matters in respect of which the Jagir- 
dars are under no legal obligation to defray any 
•xpenditure; that as each of these sub-clauses 
jixes a consolidated deduction at a certain per- 
iTitage of the gross income in respect of the 
various items grouped together in the sub- 

• lause, it follows that if the deduction in res- 
pect of any item in the sub-clause is unjusti- 
fied, then the whole of the sub-clause must be 
neld to be invalid; that in that event it would 
not be open to this Court to apportion the per- 
centage of deduction between other items, for 
:o to do would be to amend the legislation. 
Ylr. Das using the words of Abbott C. J., in — 
Fox v. Bishop of Chester’, (1824) 107 ER 520 (G) 

• aid that by these “shifts or contrivances” the 
egislaturc has produced a scheme denying pay- 
ment of compensation to the Jagirdars and thus 
while pretending to legislate in conformity with 
Entry 42 of List III and to lay down certain 
principles on which compensation is to bo de- 
termined has really done something prohibited 
by the Constitution, namely the taking of pri- 
vate property without payment of compensa- 
tion. Oil the authority of the decision of the 
Supreme Court in ‘the Bihar Zamindari cases 
(B)’, and the cases referred to therein for ex- 
plaining the meaning of the term “fraud on the 
Constitution”, it is maintained that Cls. (a) and 
<g) of S. 4(i), and sub-cls. (ii) to (v) of cl. 4 
of the Schedule being colourable in character 
are ultra vires. 

Mr. Engineer in supplementing the arguments 
of Mr. Das pointed out that whereas S. 4(1) (d) 
provided for deduction of the expenses of col- 
lection of rents at the rate of 7 per cent. Cl. 
4 ( ii) of the Schedule fixed the amount of de- 
duction as regards these expenses at 10 p.c. of 
the gross income & that these provisions were 
contradictory and that therefore, it was obvious 
that the deduction under cl. 4 (ii) was not on 
a rational basis. Mr. Engineer also added that 
in considering the question whether the deduc- 
tions contemplated by sub-cls. (iii) to (v) of Cl. 
4 of the Schedule were on account of items 
which the Jagirdars were under a legal obli- 
gation to bear it was necessary to bear in mind 
the constitution of Jagirs prior to the formation 
of Madhya Bharat; that there were different 
types of Jagirs in different Covenanting States 
of Madhya Bharat regulated by different laws 
:;nd that what might have been an obligation 
of a Jagirdar in one Covenanting State could 
not be regarded as an obligation of a Jagirdar 
of another covenanting State but the impugned 
provisions overlooking this fact treated all Ja- 
gi roars on uniform basis. Mr. Samvatsar ap- 
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pearing on behalf of some of the petitioning 
Jagirdars of the former Indian States of Indore 
and Dhar. argued that under the laws of those 
States, the Jagirdars were under no legal ob- 
ligation to incur any expenditure on account of 
any of the heads dealt with in sub-cls. (iii) to 
(v) of cl. 4 of the Schedule. 

(48) The learned Advocate-General* does not 
dispute the proposition that the competency of 
ihe State Legislature being limited under the 
Constitution, it cannot do indirectly what, it 
cannot do directly and that if the impugned 
Act and any provisions thereof are colourable 
in character in that under the guise or pretence 
of doing something permitted, they are in reality 
doing something prohibited by the constitution, 
then the Act or the provisions cannot be justi- 
fied as valid. He, however, argues that having 
regard to Arts. 31(4) and 31(A) it is not open to 
the petitioners to urge objections as to the 
quantum of compensation arrived at by a cer- 
tain process of evaluating the gross income and 
determining therefrom after certain deductions, 
the net income; that for purposes of compensa- 
tion the Jagirs are regarded as a whole and 
that cls. (a) and (g) of S. 4(1) are not uncon- 
stitutional on the ground that no compensation 
is provided for some items of properties which 
are to vest in the State under those provisions; 
that the amount of deduction mentioned In sub- 
cl. (ii) of cl. (4) of the Schedule has been 
evolved objectively and all the deductions in 
the subsequent sub-clauses are related to the 
obligations of the Jagirdars. It is also con- 
tended that even if there was no legal obliga- 
tion on the Jagirdars at the time of the pass- 
ing Of the impugned Act to incur any expendi- 
ture with respect to any item mentioned in 
sub-cls. (iii) to (v) of clause 4 of the Schedule, 
the fact that in the historical setting, all Ja- 
girs sprang out of a feudal order and it was 
within the power of the Ruler of the State to 
call upon any Jagirdar in his State to shoulder 
any responsibility of administration that the 
Ruler thought fit, is in itself sufficient for re- 
garding the deductions challenged as valid. 

(49) I now proceed to consider those provi- 
sions of the Act, the constitutionality of which 
is challenged by the petitioners. Taking S. 4(1), 
(a) first, 1 the argument of the learned Counsel 
for the petitioner is that this sub-section is in- 
valid because it vests in the State many items 
of properties which are not producing any in- 
come and for. which under the scheme of com- 
pensation provided by the Act, no compensation 
is being paid, to the Jagirdars. On this point 
it becomes unnecessary to do more than to 
refer to the decision of the Supreme Court m 
the ‘Bihar and U. P. Zamindari cases (B) . 
where a similar argument advanced on behait 
of the petitioners in those cases, was rejected 
by the Supreme Court. In the case of - W 
Suryapal Singh v. The Slate of U. P. (B) , His 
Lordship Mahajan J., while repelling the con- 
tention said, 

“It is true that the principles of payment ox 
compensation stated in the Act do not give 
anything like an equivalent or ‘quid pro quo 
for the property acquired and provide oni> 
for payment of what is euphemistically des- 
cribed in the resolution of the U. P. Legisla- 
ture as “equitable compensation • Pl °P e }' 
ties fetching no income pass to the btate 
without payment of any separate compensa- 
tion and as comprising part of an estate 
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prietor yields son ?, e ^ income to the pro- 

, nor ? e . of the cases could it be said that 
the provisions of the impugned Act would 
result in non-payment of compensation. Great 
emphasis was laid on the circumstance that 
nothing was being paid for non-income fetch- 
ing properties. It has, however, to be ob- 
served that these non-income fetching pro- 

gfSnS parts . of an estate as 

defined m Art. 31 A and it cannot be said 

when payment of compensation is provided 

i 0n l he bas i s °f the net income of the 
whole of the estate, that the legislation is of 
a confiscatory character. Different considera- 
tions might have prevailed if the estates as a 
whole were not being acquired but different 
pieces of property were made the subiect- 
matter of acquisition. Properties comprised 
m an estate may be income-fetching and non- 
income fetching, the value of these to the 
owner in the market may well be on he 
basis of income and if the Act has laid down 

he WoT net° payn5en .t of compensation on 
the w , et mcome, it cannot be said that 

42 of Lfst *3°” 1S 0Utslde the ambit of Ent ry 

the same effect are the observations 

9 0Ur ^ * n ILR (1952) Madh B 178 (A) in 
which it was argued with reference to the 

^of h -^ a ^ harat Zam: ! nda ri Abolition Act 1951 
that it did not provide any compensation for 

Properties, asX compen- 

fl he Act . was being determined on 
the basis of the net income of properties Re 

jecting this argument, Kaul C. J., agreed with 

t 1 a ^ en by t be learned Chief Justice of 

V State of U. P AIR 1951 All 674 (H) S ft 
was not correct to regard the acquisition of an 

SZ&* rsr&A » &ts£« 

hhnT e n lnd tP? nden «y Of each other There is' 

L^d couS^r 

(a) is ultra vires, because it vlsts in the Stite 

S'Sf -MS 

Ee acauired hv ?hf g r t thes ? Purposes cannot 

hMhese^ffi 81 S °u ght t0 iustif y the validity 

schools b k£ic 0n ( the T / agirdars t0 maintain 
to consid^ 8 ’ i etc * ^ would be convenient 
with ^ c ] au 1 se a t a later stage along 

validity ^nn " th ° f cL 4 * of the Schedule, as itf 
denendl V 16 ar fuments addressed before us, 

gation d nn thJ ? n - th f existence of a legal obli- 

SdS£b aJ h L Ja ^ r , dar . s ‘°, 0 . pen and maintain 

senoois and hospitals m their Jagirs. 

<*A 52 J J n regard to sub-cl. (ii) of cl. 4 of the 

which provides for a deduction of an 

exDPTKPc 3 rates stated therein on account of 
expenses of collection of rents (including ir- 

arrears), the objection advanced on 
Denaif of the petitioners is not as to the prin- 
° f . deduction, but it is as to the percent- 
age of deduction. It is said that this clause in 
n xing the amount of deduction at 10 per cent 
1953 M. BJ15 & 16 


9 nnrw e g ^° SS inc0me > where it exceeds Rs 
2000/- and. an amount equal to 7 per cent of 

the gross income, where it is W tS p! 

2000/- ignores the elementary rule of econo- 

ics that costs of collection of revenue de 

co^n e g a t S o O^th^s SS?® tftoT 

wari villages has been fixed £ 3 J P« centft 

S4m n fdl r n7 e th Ue • realised by the “! that in 

of the impugned Art 

penses of collection of rents and revenue have' 

tn e thi Xe / f l per cent & tba t having regard 

to these facts, the percentage of deduction #vph 
m sub-cl. (ii) of cl. 4 of the Schedule must be 
legarded as arbitrary, artificial, having no re- 
ation, whatsoever to the actual costs of reali- 

than thif r T t ?. and , havin S other ob?ect 
than that of inflating of the deduction for 

°^. ouihfying the provisions of the Act 
egarding the payments of compensation To 
support his contention that if the deduction op 
account of expenses for collection of rents pie 

facts ed th n en he the b ' daU ? e h3S no relation to real 

Constitution” and therefore ultra vires” Mr” 
Das pressed into service certain observationsof 

dari^ases ft ‘ the Bihar Zam ^- 

ca I (B) Y 1 ? 1 re ^ard to S. 23(l)(e), Bihar 

rto^ d f Bef0rms Act ’ 1950 * which provides for a 

J d 5 tl0n on a Percentage basis out of the gross 

assets as costs of management. With regard to 

this provision of the Bihar Act, His Lordshio 

blL ixlTt ^ th K-/ ates ot deduction “have 
Sinn d u in + an arbitrary manner bearing no 
lelation, whatsoever, to the actual costs of 

management.” At another place in the iuder 
ment. His Lordship has again s“d JUdg ' 

mfnF’fcT 810 ? C h (e) that costs of rnanage- 
ment have to be deducted up to twenty per 

cent has in its entirety no real relation tn 
actual state of affairs.” relation to 

P n s ^ el ?. gtb of f bese observations of His 
Lordship Mahajan J., Mr. Das sought to argue 

that in the judgment of His Lordship Mahajan 
J., with whom their Lordships Mukherjea and 
Aiyer JJ„ concurred, not only cl (f) of S 2”?m 
of the Bihar Act but also cl. (e) thereof ha 
been held to be unconstitutional on the ground 
that the deductions provided by these 
were of artificial nature & had no relation to any 
actual expenses. Mr. Das suggested that thl 
omission of any reference to S 23a He! of 
Bihar Act in the order of the' Supreme Court 
was obviously due to oversight He also ctatia 
that a petition for a revie, /of the judsLm 'f 

i» e th S a“, P Oo m „ e „ C ” rt “ ,h, » 

(53) The reply of the learned Advocate- 

^behaH of the S rn ated in ^ affidavite ^ 
on behalf of the Government, 10 per cent is 

the normal cost of collection of rents inclusive 

of irrecoverable arrears; that the rate fixed by 

the Rules issued in 1951 under the Madhva 
Bharat Zamindari Abolition Act is as Rule! 
shows a temporary measure and only relates to 
the remuneration of Patels and not to all the 
costs of collection of rents; that the rate for 
the deduction on account of collection of rents in 
sub-cl (n) of S 4 of the Schedule is higher 

than that provided in S. 4(1) (d) because the 
former includes the costs of collection of i r ! 
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recoverable arrears of rents also, whereas the 
latter does nut include this cost: that th° rate 
of deduction specilied in the sub-clause conforms 
to the rates prescribed in S. 2l of Kanoon Rai- 
yatwari of Gwalior State Sarnvat 1994 and S. 
509 Kanoon Mai Gwalior Samvat 1983 and 
other local Acts of the various Covenanting 
States. It was further said by the learned Ad- 
vocate-General that the contention of the learn- 
ed counsel for the petitioners that according to 
the majority of the Supreme Court, S. 23(1 )(e) 
of the Bihar Act, was unconstitutional on the 
ground that it provided for a deduction having- 
no relation to the actual expenses of costs of 
management , was based on a misreading of the 
judgment of His Lordship Mahajan .T. 

(54) The contention of the learned counsel 
for the applicant that sub-el. ( ii) of cl. 4 of 
tha Schedule is unconstitutional, is in my opi- 
nion, untenable. While there does not appear 
to me any logical basis for the variation in 
the rates of deduction according as the gross 
income is less than or exceeds Rs. 2000/- I do 
not think the percentage of deduction pro- 
vided in the sub-clause can be called as pal- 
pably unreasonable and arbitrary. It is for the 
petitioners who are challenging the validity of 
the sub-clause to show that the ten per cent 
deduction on account of costs of collections of 
rents is fantastic and arbitrary. It is worthy 
of note that in the various affidavits filed by 
the petitioners, though they have stated that 
the Government has by rules recently issued 
fixed the remuneration of Patels in Raiyatwari 
Villages at 3J per cent and that the deduction 
provided by sub-cl. (ii) is arbitrary, nowhere 
in those affidavits have th°y said anything 
about the actual costs of collection in their Jagirs. 
I do not see how from the fact that the Gov- 
ernment has fixed the remuneration of the 
Fatels at 3J per cent of the rent recovered by 
them, it can be inferred that the costs of col- 
lection provided in the sub-clause is arbitrary. 
Costs of collection of rents include many items 
of expenditure besides the remuneration pay- 
able to a Patel. Again as R. 9 of the Rules 
published on 28-7-1951 shows it is open to the 
Government to increase the remuneration of 
3J per cent of the Patels if it is found not con- 
forming to the actual existing condition. In 
the affidavit tiled on behalf of the Government 
in ‘Civil. Misc. No. 10G of 1951, Chandroji Rao 
Angro v. the State’, it has been stated that the 
said rate of remuneration of the Patels is low 
and that it is the intention of the Government 
to revise and increase those rates. 

As to the alleged ineonsistpney between S. 
4(1 > (cl) and the sub-clause under consideration, 
I do not think there is any. It will be noted 
that S. 4(1) (d) and the impugned sub-clause 
deal with different matters. Section 4 ( 1) (d) re- 
lates to the apportionment between the Jagir- 
dar and the Government of all rents, revenue, 
cesses for the agricultural year in which Jagir 
is to be resumed, and recovered by the Jagir- 
dars before the dale of resumption and by the 
Government after that date. It is in connec- 
tion with this matter that expenses of collec- 
tion in that section have been fixed at 7 per 
cent of the rents and revenue actually recover- 
ed. The rates of deduction specified in sub- 
cl.* (ii) of el. 4 of the Schedule on the other 
hand, cover the expenses that might be in- 
curred for the recovery of irrocoveiable arrears. 
The higher rate in the sub-clause is, therefore, 
clearly justified on account of the trouble and 
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expense involved in the collection of doubtful 
and irrecoverable arrears. Even if it is as- 
sumed that the percentage of deduction fixed 
by sub-cl. (ii) is high and does not correspond 
to the actual costs of collection of rents, I do 
not think it can be held that the provision 
having been enacted in colourable exercise of 
legislative power under entry 42 List 3 is un- 
constitutional. The argument of Mr. Das found- 
ed on certain observations of His Lordship Ma- 
hajan J., as regards S. 23(1 )(e), Bihar Land 
Reforms Act and on the fact of pendency in 
the Supreme Court of a petition for a review 
of the judgment in the Bihar Zamindari cases, 
must now be rejected for the simple reason that 
the said review petition has been summarily 
dismissed by the Supreme Court. This fact 
has been stated in an affidavit dated 30-10-52 
filed on behalf of the Government — and ac- 
cepted by Messrs. Gupta and Patankar Junior 
counsel for the petitioners — on the basis of 
information received from the Deputy Regis- 
trar Supreme Court. The assistance or com- 
fort which the learned counsel sought to derive 
from the observations of His Lordship Mahajan 
J„ and the review petition is, therefore, not 
now available to him. 

I, however, venture to add that when His 
Lordship Mahajan J., observed that the rates 
of deduction fixed in S. 23(l)(e) of the Bihar 
Act on account of costs of management bore no 
“relation to actual state of affairs”, he was ob- 
viously referring to the percentage of deduc- 
tion and not to the principle involved in the 
deduction. While when he said in regard to 
S. 23(l)(f) of that Act that the deduction there- 
under on account of costs of works for the bene- 
fit of raiyats had “no relation to real facts”, 
he questioned the principle itself of the deduc- 
tion. This is made clear by the observation in 
the judgment of His Lordship Chandra Sekhar 
Aiyer J M that 

“the Act does not say that this charge repre- 
sents the expenditure on works of benefit or 
improvements which the Zamindars and 
proprietors were under any legal obligation 
to carry out and which they failed to dis- 
charge.” 

It is important to remember that according to 
the majority of the Supreme Court S. 23(l)(f) 
of the Bihar Act was held unconstitutional on 
the ground that the deduction sought to be 
made by that provision was about a matter in 
regard to which there was no legal obligation 
on the zamindars and proprietors to incur any 
expenditure, and not on the ground that the 
rate of deduction fixed therein had no relation 
to the actual expenses incurred by the zamin- 
dars or proprietors. In fact, as is evident from 
the arguments of Mr. Das noted in th°> judg- 
ment of His Lordship Patanjali Sastri C. J., in 
the Supreme Court Mr. Das attacked the vali- 
dity of S. 23(1 )(f) by saying that 

“there was no evidence to show that it was 
usual for the zamindars to incur such ex- 
penditure, and that the deduction was a mere 
contrivance to reduce the compensation pay- 
able for the acquisition of their estates.” 

It is thus clear that there is no basis for the 
suggestion that inasmuch as His Lordship Ma- 
hajan J., while saying that the deduction m 
section 23(l)(f) of the Bihar Act had no rela- 
tion to real facts held the provision unconstitu- 
tional on that ground, he also intended to hold 
S. 23(l)(e) of the Bihar Act unconstitutional 
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when he saj.d that the rates of deduction fixed 

in that provision bore “no relation, whatsoever, 

to the actual costs of management.” For these 

reasons I think the contention of Mr. Das that 

sub-el. (ii) of cl. 4 of Sch. 1 is unconstitutional, 
must ’fail. 

(55) Coming now to the other sub-clauses of 
cl. 4 of the Schedule, it must first be stated 
that the challenge to the validity of these sub- 
clauses rests on the decision of the Supreme 
Court as to the unconstitutionality of S 23(1) 
(f), Bihar Land Reforms Act of 1950. Section 
23(l)(f) of the Bihar Act provided for a deduc- 
tion on a percentage basis out of the gross as- 
sets as costs of works of benefit to the raiyats 
of an estate or tenure in ascertaining the net 
‘ assets on which compensation is based The 
principle on which the majority of the Supreme 
Court held this section unconstitutional was 
that there was no legal obligation on the zamin- 
dars or proprietors to incur any expenditure 
on works of benefit or improvements in th o m 
estates or tenure and that therefore the legisla- 
ture could not purporting to exercise the legis- 
lative power under entry 42 of List 3 insert the 
provision, in the Act for the purpose of “nega- 
tiving partially the provisions of the Act re- 
gardmg the payment of compensation”. From 
what I have stated in the previous paragraph 
there can be no room for thinking that His 
Lords^p Mahajan J., held this provision un- 
constitutional on a ground other than that stated 
by His Lordship Chandra Se.khar Aiyer J. 
There can also be no room for the suggestion 
that such a deduction ' would be valid if it is 
in respect of an imperfect obligation or in res- 
pect of an obligation which though not in ex- 
istence at the time of the passing of the im- 
pugned Act could have been imposed on proprie- 
tors, zamindar s or Jagirdars. In applying these 
principles, as I propose to do, to the present case 
the main inquiry must, therefore, be whether 
the Jagirdars are under a legal obligation to 
incur expenditure on account of the various 

c P T!i e< ? in SUb-cls. (iii) to (V) of Cl I 
inquiry SCh6dU S ' 1 n ° W address m yself to that 

(56) Sub-clause (iii) of cl. 4 of Sch i pro- 
vides for a deduction on account of iaLrf 

n? r i d oi ° f choukida J'i establishments at the rate 

1 ?U - per < ; en f of the gross income. The validity 
of this sub-clause was challenged before us 
solely with reference to the liability of the 
Jagirdars from the former Indian States of 
Gwalior, Indore and Dhar. I am therefore 
bound to presume that the sub-clause i s valid 
m relation to the liability of the Jagirdars from 

beav C f < C,° Vena u tmg Sta i es of Madhya Bharat to 
°« ai ' t „ h ® se charges. As a matter of fact in 

Civil Misc. Petn. No. 113 of 1951 dndoi-e 

Bench)’ the petitioner Thakur Uday Singh who 

is a Jagirdar of the former Ratlam Stfte no- 

where m his affidavit disputes his liability to 

bear these charges. All he says is that the 

12 J per cent deduction in respect of ttese items 

is a very exaggerated figure which has no re- 

lation to actual existing condition”. Similarly 

J? Misc. Petn. No. 109 of 1951 (Indore 

Bench) , the petitioner Thakur Pratap Singh 
who is a Jagirdar of the former Sittamu State’ 
also does not dispute his liability as regards 
these charges. Mr. Das appearing for Sardar 

|K° le S ° me °$ er Ja g ir dars of Gwalior 
State while conceding In renlv that ih* 

i ae Wal S ?. Wali ° r ! State eP ^ere ha un^ 
a legal obligation to incur expenditure 


a t C K?t Unt 0t Choukidari establishment 
said * dat , no suck liability was tnrown 

l°ior K:awa y ad Jagirdaran Gwa- 

1x01 State > Samvat 1970 (Manual for Jagirdars) 

wun regam to land records, and that in anv 

case it any suen liability existed, it ceased after 

tne enactment in 1949 of Jagir Land Records 

Management Act (Act No. 25 of 1949) under 

ov^ n fh iie x 5 adhya Bharat Government took 
o\^r die management of land records in aU 

Mr. Engineer on behalf of the petitioners 
Sarciar Angre and Balbhadra Singh, who Se 
also Jagirdars of Gwalior State, on the otter 
hand admitted that there was a legal liability 
? , tde ® e Jagirdars to pay charges on account 
of land records establishment but said that 
they were under no legal obligation to delray 
c.ny expendfiure as regards choukidari. It was 
further said that the obligation to keep chouki- 
f on r | the Kawayad Jagirdaran existed so 

long as the Jagirdars were allowed by the Gov- 
ernment to levy a cess of 2 per cent of land 
revenue on the tenants for the purixfse of mee“- 

that ^ th XP n nses of keepin S choukidars and 
that as the Government abolished this ces* by 

mn« tlfi , ca Ji on dated 24 - n ‘ 51 (published at paee 
1008 of the Gazette dated 1-12-51) the Jagfr- 

dars were relieved of the responsibility of Ip- 

pointing choukidars at their own cost 

On behalf of the Jagirdars of the former 

Indore and Dhar States, Mr. Samvatsar argued 

that a Jagirdar of Indore State was no doubt 

requ^ed under S. 129, Indore Land Revenue 

and Tenancy ‘Act, 1931 and the rules framed 

under that Act to keep a choukidar at his own 

expense in his Jagir and that under S. 167 Dhar 

State Land Revenue and Tenancy Act 1940 a 

tn kppf m vr Dh if^ Sta L e Was also sim tlarly liable 

nrrvv^ 6 ^ 5 a ckoukldar 5 but that inasmuch as these 
P ? ri si0ns were repealed by S. 3, Madhva Bha- 
rat Revenue Administration and Ryotwari Land 
Revenue and Tenancy Act (Act No. 66 of 1950) 
the Jagirdars of these two States were nn 
longer under any obligation to keep choulS- 
dars at their own expense. To controvert these 
contentions, the learned Advocate-General re- 
lied on the provisions of the Jagir Land Re 
cords Management Act, 1949, Ss. 62A and 140 " 
Gwalior State Kawayad Jagirdaran and S. 139’ 
Madhya Bharat Revenue Administration Anf' 
1950. (Act No. 66 of 1950) and safd that t£se 
provisions unmistakably showed that all th 
Jagirdars in Madhya Bharat were undefa *£ 
gal ooligation to incur expenditure on account 
°f choukidmi and land records establishments 

(57) I do not think there is any force in snv 
of these contentions put forward on behalf of 

in Madhya Bharat to bear expenditure or ® 
count of management of the land records t 
plain enough from the provisions of the tL 
Land Record Management Act of 1949 Jhfch 
replaced the Land Records Management o7h 
nance of Samvat 2005 Sertinnc q ovLj 
A ct distinctly say that “lotwitL ^ 4 of this 

management of the land records and the 
pointment of village Patwaris in re • the , ap - 
be done by the Government g” sha11 

Lm e0 the Sh Jagird\re ea af a d rre b a y rs th o e f 

to the Government to determine "the 
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and the proportion of the cost to be realised 
from Jagirdars for the maintenance of land 
records. In view of these clear provisions, there 
cannot be any doubt as to the liability of the 
Jagirdars in Madhya Bharat to pay M net re- 
cords management charges. Mr. Das said that 
if a liability in respect of the charges for the 
management of land records existed under this 
Act. it could be separately enforced against the 
Jagirdars. I do not see the point in this criti- 
cism When the Jagirs are to be resumed and 
the jagirdars are to be paid some compensation 
for the resumption, how else is the liability to 
he enforced except by making a deduction from 
the gross income while computing the amount 
of compensation payable on the basis of net 

income. . . , f e , in 

As regards choukidars, it is clear irom S 140 

of Kawavad Jagirdars that the Jagirdars of the 
Gwalior State are under an obligation to 
appoint choukidars at their # own expense in 
f heir Jagirs. This liability is, in no way, de- 
pendent on a supposed right ot the . Jagirdars 
to levy and collect a cess from Ineir tenants 
for meeting the choukidan charges. The Jagii- 
dars of Gwalior were no doubt levying this cess 
for some time in their Jagirs but as ' this cess 
was prima facie illegal, it was abolished along 
with other illegal cesses by the notification re- 
ta^d to by Mr. Engineer. The notification in 
no wav affected the liability of the Jagirdars 
of Gwalior State to bear choukidan chaises. 

The position of Ihe Jagirdars of Indore and 
Dhar States in this respect is that under S. 129 
Indore Tenancy Act, 1931 and S. lb/. Dhar 
Tenancy Act. they had also to appoint chou- 
kidars 'in their Jagirs at their own expense 
The=e provisions have, no doubt, been repealed 
by the Madhva Bharat Revenue Administration 
and Rvotwari Land Revenue and Tenancy Act 
3 950. But then S. 139 o£ this Act provides that 
for each village or a group of villages to which 
the Act applies there shall be village servants 
appointed in accordance with rules made under 
the Act and that the rules may also Prescribe 
inter alia the remuneration and the duties of 
these village servants. Our attention has not 
been drawn to any rules framed under the Act 
regulating the duties and the remuneration of 
these village servants. But it appears to me 
that the expression "village servants is wide 
enough to include a choukidar . and as the 
Madhya Bharat Revenue Administration and 
Raiyatwari Land Revenue and Tenancy Act, 
re-enacts with some modifications the provisions 
contained in the Indore and Dhar State Ten- 
ancy Acts, the rules framed under those Acts 
with regard to the duties and remuneration of 
choukidars must be deemed to have been issued 
under the Madhya Bharat Ryotwan Land Re- 
venue and Tenancy Act, 1950 and continuing 
in force by virtue of S. 23, Madhya Bharat 
General Clauses Act, 1950 (Act No. 84 of 1950). 
The contention, therefore of Mr. Samvatsar 
that the Jagirdars of Indore and Dhar States 
were, at the time of the passing of the impu- 
ted Act, under no obligation to keep chouki- 
dars at their own expense cannot be accepted. 

During the course of his arguments, Mi. Das 
also said that the deduction from the gross 
income of only those expenses could be regard- 
ed Ts legitimate which had to be incurred for 
earning the gross income and that as expen- 
MdVneon land records and choukidan was not 
of such a nature, the deduction on that account 
was not legal. The short answer to this argu- 


ment is this that ‘net income’ has been speci- 
fically defined in Cl. 4 of the Schedule and has 
not been left to be determined by other tests. 
Even on the test propounded by the learned 
Counsel, 1 do not think it can be said that 
expenditure incurred on land records and 
choukidars is not a necessary expenditure for 
earning the gross income. A Jagirdar cannot 
clearly know the amount due from his tenants, 
if he does not maintain land records. He also 
cannot collect with ease the rents due if he 
does not keep a choukidar one of whose well- 
known duties is to take the tenants to the 
officer entrusted with the duty of collecting 
rents for paying the rents due from them. It 
was then said that the deduction at the rate of 
124 per cent, of the gross income was exhorbi- 
tant. There is nothing to show that these 
charges are unreasonably high. Even if they 
are to a certain extent higher than the actual 
expenses, the sub-clause cannot, for the reasons 
which I have already stated in connection 
with the earlier sub-clause be declared invalid. 
For all these reasons, I am of the opinion that 
the deduction under sub-cl. (iii) is in respect 
of a legal obligation of the Jagirdars of 
Madhya Bharat to incur expenditure on account 
of land records and choukidari. The sub-clause 
must, therefore, be held as valid. 

(58) The next sub-clause provides for a deduc- 
tion from the gross income in the case of 
Jagirs other than a Jadid usul Jagir or a 
Devasthani Jagir of an amount equal to 15 per 
cent, of the gross income, if it exceeds Rs. 
2000/- or of an amount equal to 10 per cent, 
of the gross income if it is less than Rs. 2,000/- 
o:i account of education, public health and 
roads. On the question of this deduction the 
case for the petitioners, as put by their learned 
Counsel Mr. Das, is that the Jagirdars of 
Gwalior State are under no legal obligation to 
incur any expenditure in their Jagirs for edu- 
cation, public health or roads and that those 
Jagirdars who have so far defrayed expendi- 
ture on these items have done so voluntarily. 

It is also added that Jagirdars whose income 
exceeded Rs. 5000/- made some co tribution to 
the Gwalior Government for education and 
roads but never on account of public health; 
that by circular No. 2 of Samvat 1980 of Gwa- 
lior Darbar, the Jagirdars were authorised to 
levy and recover a cess at the rate of one anna 
per rupee of land revenue from their tenants 
for the purpose of meeting the expenses of 
schools, dispensaries, roads and sanitation; that 
it was out of this ‘cess-fund’ known as Amu 
fund’ that the Jagirdars maintained schools, 
dispensaries and roads in their Jagirs and that 
with the abolition of this cess by a notification 
of the Gwalior Government (published at p. 
of Gwalior Government Gazette, 16-6-1945) the 
responsibility of the Jagirdars to establish and 
maintain schools, dispensaries and roa<b 

Mr. Samvatsar learned counsel for the peti- 
tioning Jagirdars from the erstwhile Indore * 
Dhar States also said that Jagirdars of those 
States were under no legal obligation to spen 
any money for education, roads and PUDiie 
health. The learned Advocate-General admit ted 
that in Indore State, education and public 
health in jagir villages was looked after by the 
State itself at its own cost. In regard to the 
Jagirdars of Gwalior State, he, h°wever, con- 
tended that their liability to incur expenditure 
on account of the above items arose under t 
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Darbar Policy enunciated by His Late Highness 
Maharaja Madhav Kao Scindia of Gwalior and 
under S. 2 of Part A of Chap. IV of the Edu- 
cation Manual of Gwalior State. As to the cess 
of one anna per rupee of the land revenue, the 
learned Advocate-General pointed out that the 
receipts from this cess accumulated into a fund 
known as “Anni fund,'’ which was meant to be 
administered by a committee of the tenants & 
villagers for their own welfare; that this fund 
was abolished because it was found that a 
number of Jagirdars prevented such public 
bodies from administering the fund for the 
intended purpose; and that the abolition of the 
cess in 1945 did not, in any way, relieve the 
Jagirdars of their obligation to provide at their 
own expense educational, public health and 
road facilities in their Jagirs. 

(59) In my view, sub-cl. (iv) of cl. 4 of 
S . ch T - l , 1S Nearly ultra vires. That the Jagirdars 
of Indore State were under no legal obligation 
^defray expenditure on account of education, 
public health and roads is not in dispute. That 
the Jagirdars of Gwalior State were also under 
no such legal obligation cannot, as I will show 
m a moment, be doubted. Nowhere in the 
Gwalior State Manual for Jagirdars, is there 

Jagirdarl 1 ^ 11 any ob ^ ati ™ on the 

Jagirdars to expend money for the establish- 
ment construction and maintenance of schools 
hospitals and roads in their Jagirs. Nor is such 
obligation in respect of public health and edu- 
cation imposed on any Jagirdar by the terms nf 
his Sanad True, in Volume X! of the pXliea- 

StileV’ ell th n0Wn as “ Darbar Policy (Gwalior 
state), there are passages reminding the 

Jagirdars of their duties to their tenants and 

exhorting them to spend money in their Jagirs 

for the welfare of their tenantry. For instance 

in para. 10 at page 7 of Volume XI of Da?bar 

Pohcy, which has been relied on by the learned 

Advocate-General it is stated: teamed 

“Besides fidelity and loyalty to their Suzerain 

£j” incum£„ S ,“S r, tK: 

jagirdars. They must treat such of thpir 
subjects as are entrusted to their charge with 

betted’ thfh? P rn h d-+ & hlmianity - endeavour to 
the r education « 10 -? and carefu » y consider 
raf 1 welfare ”° n> Samtary COndltiorl “d gene- 

ob U s t er a v t ed P tfat ? ? ° f this V ° lu ™ - * has been 

“S such t 1 £*£& °i 

schools, the construction of roads P and 
ways and the sinking 0 f wells budding 

tanks etc., are essential for thp nrl!: •+ 
and well-being of the State But P 
with the opportunity and necessity of carry 
ing out such works, there arises the question 
of money generally. Where money is avail 
able an estate just like the State, can under 
. ‘ ake works of this nature to its advantage' 
The difference in the position of an estate 
f&d the State in such cases lies in the fact 
that if the estate is unable to bear the 
expenditure necessary for a road or a school 
which is essential for it, in view of the 
mutual advantages to be derived, the Darbar 
itself provides the funds required.” 

Again, in volume IV of the publication at p 68 
His Late Highness remarked: ' 5 

“It is not compulsory on the Jagirdars that 
each one of them should have a separate 
hospital in his Jagir, for it depends upon the 


financial condition of his estate whether he 
can afford to have one or not, but where 
circumstances allow, one should certainly 
opened and where a Jagir has not the means 
to .do so, it should join its neighbours in 
maintaining a travelling dispensary.” 

(60) Quite apart from these observations 
which show that the Jagirdars of Gwalior State 
weie under no legal obligation to incur any 
expenditure on account of education, roads and 
public health, it is obvious that the ‘Darbar 
Policy as its very title implies and its content 
shows is a Policy and not a law defining and 
regulating the rights, duties, privileges and ob- 
hgations of the Jagirdars of the Quondam 
Gwalior State. . It simply enunciates abstract 
declarations, pious aspirations, moral precepts 
and principles which His Late Highness .desired 
should be followed in the administration o!3 
Gwalior State after his death. This is clear 
from the foreword in the first volume of the 
publication in which His Late Highness ex- 
plained the aim and object with which hp 
wrote the several volumes of ‘Darbar Policv’ 
he said: 

“The energy I have expended and efforts I 
have put forth in writing this Policy have 
mainly been inspired with the aim that the 
work may prove beneficial to the next 
generation (in which I have meant to include 
the Ruler as well as the Officers, subjects 

fu” “ ia ^ ^ 0r P ur P°ses of administering 

m , and shc, uldering the grave respon- 

sibihties thereof they might discover in this 
collection a store house which may serve to 
the Ruler, Officers and subjects of the State 
as a guide, philosopher and friend; also the 
ways and the means for the well-being and 
prosperity of the subjects and those condu- 
cive to the progress and good name of the 

bta f e 5* ay lie clearl y chalked out before them 
and they may not have to wander aimlessly 

guide 7 ” nt a we ^" tr * ecl and sympathetic 

S' Sl us ?| ear no l e gal efficacy is 
attached to the Darbar Policy which merelv 

embodies the principles for legislative and exe- 
cutive action. The practical efficacy of the 
principles enunciated in Darbar Policy was in 
fact, though not in law, considerable, inasmuch 
as a disregard of its spirit by any person con- 
cerned would have subjected him to strong 
disapprobation from the higher authorities But 
this consideration can have verv little weight 
m considering whether the principles enunciated 
m Dai bar Policy are legal principles enforce- 

^ our 1 t * , As 1 have said before the 
Darbar Policy, only lays down guides for poli- 
tical and administrative conduct and is not the 
source of law. 

(62) The learned Advocate-General placed 
some reliance on S. 2 of Part A Chapter 4 ot 
Gwalior State Education Manual to show that 
the Jagirdars were under a legal obligation to 
establish schools, in their Jagirs. I do not see 
how this provision helps the State. It only 
prescribes the conditions under which schools 
be opened in Jagir areas by the Gwalior 

SuTio+vf 113 r y , ltself does not cast any 

obligation on the Jagirdars to establish and 

maintain schools in their Jagirs. The learned 
Advocate-General then argued that the obliga- 
tion of the Jagirdars to establish schools 
dispensaries and construct roads in their Jagirs 
flowed from the historical fact that they con- 
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stituted. an “imperium in imperio’' and that 
under the Jagir Manual of the Gwalior State, 
tb-> Jagirdars of Gwalior State were bound to 
com pi v with the orders of the suzerain power, 
namely the Ruler of Gwalior State, for the care 
of the’ subjects entrusted to their charge. I do 
no t propose to enter into, what seems to me, 
a profitless discussion of the polemic problem 
of the position of the Jagirdars of Gwalior 
.State vis-a-vis the Ruler of Gwalior State. It 
however, clear to me that if in the relation- 
ship contended by the learned Aclvocate-Genc- 
ro.C the obligation of the Jagirdars to incur 
expenditure on account of education, roads and 
public* health was inherent, it was a political 
obligation. The obligation, if I may say so, was 
in no way, different from the obligation, which 
existed on the administrators of the yore and 
which exists on the administrators of the pre- 
sent day of promoting the welfare of the peo- 
ple. Such an obligation is enforceable not in 
law but by political pressure. 

•03) Learned counsel for the State felt the 
force of these considerations and then preferred 
lo contend that the Ruler of Gwalior or Indore 
or any other State in the exercise of his sove- 
/eign authority could have imposed these obli- 
gations on his Jagirdars and in the event of 
their disobeying the orders of the Ruler, the 
Jagirs could have been also resumed by him. 

I am not disposed to deny that the Ruler of a 
former Indian State if he had chosen, could 
have passed an order calling upon the Jagirdars 
of bis State lo establish and maintain schools 
and hospitals and roads in their Jagirs and 
could have also taken appropriate measures to 
enforce his orders. That the Rulers while pre- 
serving the rights, privileges and dignities of 
their Jagirdars did not eifcctivclv and legally 
compel them to ameliorate the condition or 
relieve the suffering of their tenantry may ever 
he matter for disappointment. But the fact 
remains that no such order of any ruler im- 
posing an obligation on all Jagirdars of his 
State is shown to exist and produced before 
us. What we are concerned with, is not the law 
*as it would have been or would be in future, 
but the law as it is. The truth is that there 
is really no answer to the contention of the 
\ petitioners that the deduction under sub-cl. (iv) 
(is unwarranted. The validity of this sub-clause 
jmust be judged on legal considerations and not 
Sion political or moral considerations. In mv 
jopinion, as the petitioners were under no legal 
•obligation to defray any expenditure for odu- 
cavjon, roads and public health in their Jagirs, 
this clause must be held, on the basis of the 
decision of the Supreme Court in the Bihar 
Zamundari cases (B), as constituting a fraud on 
bche Constitution and therefore, unconstitutional 
!od lhat ground. 

If, as I think, there was no legal obligation 
on the petitioners to open schools and hospitals 
and construct roads in their Jagirs, it must 
follow that cl. (g) of S. 4 (1) of the Act which 
vests in the State without any compensation 
ail the buildings belonging to the Jagirdars 
standing on Jagir lands and being used for 
schools and huspitals must also be held to have 
J been inserted in the Act “as a colourable exer- 
cise of legislative power under entry 42” of 
Coricuriynt List and unconstitutional on that 
ground If the Jagirdars are under no obliga- 
tion then clearly the buildings belonging to 
them and being used for schools and hospitals 
cannot be regarded as integral pails of a jagir 




estate for which no compensation need be paid, 
separately. The learned Advocate-General said, 
as I understood him, that even if there was no 
legal obligation on Jagirdars to spend money 
on education, health etc., the mere circum- 
stance that certain buildings belonging to them 
were in fact being used for schools and hospi- 
tals, would be sulficient to treat such buildings 
as parts of a Jagir Estate. I do not see how 
they could be so regarded when there is no- 
thing to suggest that in permitting the user of 
these buildings for schools and hospitals, the 
Jagirdars intended to part with their proprie- 
tary rights therein. 

(G4) The next and the last sub-clause which 
is assailed, is sub-cl. (v) which makes a provi- 
sion for deduction from the gross income on 
account of police, revenue and judicial powers 
exercised by certain Jagirdars. Unlike the pre- 
ceding sub-clauses, the language of this sub- 
clause is not general. Its applicability is res- 
tricted to those Jagirdars “who themselves or 
whose predeccssors-in-interest immediately be- 
fore 15-5-1948 exercised these powers.” The 
question of the liability of the Jagirdars to 
defray the charges of police, judicial and re- 
venue administration in their Jagirs arises with 
reference to some Jagirdars of the former Gwa- 
lior State. It is common ground that of the 
petitioners before us only some of the Jagirdars 
of Gwalior exercised before 15-5-1948 police, 
judicial and revenue powers. The submission 
of Mr. Das, the learned Counsel for the peti- 
tioners, is that no law of Gwalior State placed 
any obligation on the Jagirdars to exercise 
police, revenue and judicial powers and to in- 
cur expenditure on their account: that when 
any of these powers was conferred on a Jagir- 
da*r, he exercised it and spent money for the 
police, revenue or judicial establishment as the 
case may be, not as an obligation but as a 
privilege “only to satisfy his dignity.” Learned 
counsel further pointed out that by the Jagir 
Courts, Revenue and Police Powers Abolition 
Act. 1949 (Act No. 18 of 1949) and by the 
Ordinances which that Act replaced, the 
revenue and judicial powers of Jagirdars were 
withdrawn on 24-5-48, and the police powers 
were also taken away on 6-11-48; that from 
those dates, the Jagirdars were not exercising 
anv of these powers or incurring any expendi- 
ture on these h-ads; and that there being thus 
no legal obligation at the time of passing ol 
the impugned Act on the Jagirdars to exercise 
these powers or to bear their charges, tne 
deductions provided in sub-clause (v) were 
illegal. In reply the learned Advocate-General 
placed reliance on Chaps. 13 and 14 ol the 

Gwalior State Manual for Jagirdars Samyat 

1970 and on S. 191 of the Gwalior State Police 
Manual. Samvat 1090 and argued that these 
provisions indicated that when a Jagndar \ 
invested with any of these powers, he had no 
option but to exercise the power as an oblige 
tion and bear charges for the necessary esta- 
blishment for the exercise of that power. «e 
also said that though th" State of Madhya 
Bharat took away in 1948 the notice, revenue 
and iudicial powers from the Jagirdars. the 
iiabilitv to contribute towards the expenses ol 
the police, revenue and iudicial administration 

in iheir incirs continued. . . , 

(65) Strictly speaking, the point raised can 

be disposed of by reference to the pro\ lsions 
of the .Tagh- Courts, Revenue and Pol ce Power 

Abolition Act, 1949 (Act No. 18 of 1949) which 


u 
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relieved the Jagirdars of their police, revenue 
and judicial powers. But it seems to me desir- 
able to stress the status or title in which the 
Jagirdars exercised these powers before they 
were withdrawn in 1948. The relevant provi- 
sions bearing on the subject are to be found in 
Chaps. 13 and 14 of the Gwalior State Manual 
for Jagirdars. A careful reading of these pro- 
visions shows that no Jagirdar could claim to 
exercise revenue or judicial powers as a matter 
of right. The power had to be specifically con- 
ferred by the Suzerain, namely the Maharaja 
of Gwalior for the time being, and it was 
subject to such conditions as the Maharaja 
imposed. The power could be enlarged, curtail- 
ed or taken away at any time. Again, on the 
death of a Jagirdar invested with these powers 
his successor or heirs could not exercise those 
powers without a fresh conferment of the 
power from the Gwalior Darbar, and the heir 
or successor could exercise only those powers 
which had been specifically conferred on him 
It must be noted that the rights granted under 
a Sanad were also subject to the operation of 
Ss. 56 and 57 of the Manual, which contained 
inter alia the rules stated above. Section 66 
of the Manual laid down that the State would 
be entitled to the whole of the stamp revenue 
and judicial receipts of every kind as for 
examples, fines, forfeiture of security bonds 
etc., and the State would allot the necessary 
funds for the establishment of the Courts An 
exception was, however, made in the case of 
Jagirdars, in whose Jagir sanads the term 
•Diwam, Foujdan” occurred. Such Jagirdars 
retained the entire judicial receipts and income, 
and were also required to defray the cost of 
the establishment of the Courts. There is no 
provision in the Jagir Manual as regards the 
investment and exercise of police powers We 
have not been referred to any other law of 
Gwalior State regulating the conferment and 
exercise of police powers. The Advocate-Gene- 
ral drew our attention only to S 191 of the 

• Gwahor State Police Manual. But this section 
by itself does not deal with the conditions and 
circumstances in which a Jagirdar could be 
invested with police powers. It only lays down 
the directions which a Jagirdar invested with 
police power was required to follow in the 
lecruitment and establishment of a police force 

12 i bu S r?f- r * may be mentioned that S 191 

• of the Police Manual speaks of the exercise of 

police powers by the Jagirdars as an “Aijaz” 
(honour). Provisions similar to those contained 
in Chaps. 13 and 14 of the Gwalior Jagirdar’s 
Manual also exist in the Indore State Manual 
for Jagirdars. 


(66) It is clear from the above brief summary 
of the material provisions of the Manual for 
Jagirdars and S. 191 of the police Manual that 
those provisions exclude the idea of the Jagir- 
dars exercising these powers as a matter of 
right, independently of the sovereign power 
On the other hand the provisions make it 
amply clear that whatever powers the Jagir- 
dars exercised in police, revenue and judicial 
administration, they exercised in complete sub- 
ordination to the Ruler of the State for the 
time being, from whom such powers were de- 
rived by specific conferment and on whose 
pleasure their continued exercise entirely 
depended. The provisions proceed on the pre- 
mise that police, revenue and judicial powers 
-are sovereign rights of the Ruler of the State 
•and are not incidents or attributes of any right, 


even proprietary, in the soil granted by the 
Ruler to the Jagirdar. 

If, therefore, these rights could not be exer- 
cised without a specific conferment and if they 
could be withdrawn at any time, ancl if no 
Jagirdar could enforce those rights in a Court 
of law or claim damages from the State for the 
withdrawal of those rights, I am unable to see, 
how it can be asserted that in the exercise of 
police, revenue ana judicial powers and in 
incurring expenditure for these purposes, the 
Jagirdars were acting not as persons on whom 
certain privileges had been conferred but were 
acting in the discharge of a legal obligation 
imposed on them by law or by the terms of 
their sanads. The privilege of exercising re- 
venue, judicial or police powers, no doubt' in- 
volved some expenditure on the part of the 
Jagirdars for the establishment of police force 
and civil and revenue Courts. But those' Jagir- 
dars who sought these powers and exercised 
them, were evidently prepared to pay the price 
for privileges which many might regard as 
empty or burdensome. The voluntariness of 
the Jagirdars to b°ar the charges on account 
of police, judicial and revenue administration 
cannot clearly be regarded as an obligation 
imposed on them to exercise those powers and 
incur the necessary expenditure. No instance 
has, however, b^en cited before us in which 
without the conferment of these powers on any 
Jagirdar, he was asked to contribute towards 
the expenses of police, judicial and revenue 
administration by the State in his Jagir or in 
which on the withdrawal of those powe s from 
him a demand was made on him for such a 
contribution. To me, it is clear that even before 
1948, when the judicial, police and revenue 
powers were withdrawn from the Jagirdars, there 
was no legal obligation on the Jagirdars to 
exercise those powers and to incur any expen- 
diture for police, revenue and judicial admini- 
stration in their Jagirs. 

(67) The matter seems to me to be now con- 
cluded by the enactment in 1949 of the Jagir 
Courts, Revenue and Police Powers Abolition 
Act. This Act replaced two Ordinances promul- 
gated in the previous year taking away the 
police, revenue and judicial powers of the 
Jagirdars. Sections 3 and 5 of the Act abolished 
all police, judicial and revenue powers of the 
Jagirdars and prohibited them from exercising 
those powers. Section 7 of the Act repeals inter 
fhia 

“all provisions in, and powers under any other 
enactment, Manual, Circular, Rule or Order 
whatsoever, which are in force and are being 
exercised in any part of the United State 
(i.e., Madhya Bharat) and which are incon- 
sistent with the provisions of the Act.” 

From what is provided in Jagir Courts Revenue, 
Police Powers Abolition Act, it is plain that 
the provisions contained in the Gwalior State 
Manual for Jagirdars about the conferment & 
exercise of the revenue and judicial powers 
stand repealed and that when the impugned 
Act was enacted, there was no obligation on 
the Jagirdars to exercise these powers or to 
meet any expenditure for police, judicial and 
revenue administration in their Jagirs. It is 
significant that the Jagir Courts, Revenue and 
Police Powers Abolition Act, unlike th^ Jagir 
Land Records Management Act 1949 (Act No. 
25 of 1949) does not contain any provision for 
the realisation from the Jagirdars of the ex- 
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pens es (hat might be incurred by the Govern- 
ment for police, revenue and judicial admini- 
- '.ration in the Jagirs as a result of 
the withdrawal of the powers exercised by the 
Jagirdars. To me. the omission is eloquent as 
emphasising the fact that the .Tagirclars were 
dt no time under any legal obligation to defray 
the costs of police, revenue and judicial admi- 
nistration in their Jagirs. Another section of 
the Act which deserves to be noted is S. 6 (1) 
which says that 

“When a Jagirdar is unable to collect rent due 
to him, he may, according to the provisions 
of law. relating to rents, for the time being 
in force, in t lie area concerned apply before 
a competent Court or authority/’ 

The insertion of this provision in the Jagir 
Courts, Revenue and Police Powers Abolition 
Act, can only be explained by the fact that the 
Act presupposes that the grant of police, re- 
venue and judicial powers to Jagirdars was to 
enable them to collect the rents due. If this is 
the real purpose of the grant of these powers, 
then I think it could be argued with consider- 
able force that expenditure incurred by a Jagir- 
dar for revenue, police and judicial establish- 
ments is a part of the costs of collection of 
rents, for which a provision hfis already been 
made in sub-cl. (ii) of cl. 4 of Sen. I. 

(G8) From what: f have said above, it is clear 
that whatever may have been the position 
before 1948. since that year there is no legal 
obligation on the Jagirdars to incur expenditure 
for revenue, police and judicial administration 
in their Jagirs. As there was no such obligation 
at the lime of the enactment of the impugned 
Act, sub-cl. (v) of Cl. 4 of Sch. I, must on the 
strength of the decision of the Supreme Court 
in the Bihar Zamindari cases (B)> be held as 
unconstitutional. During the course of his argu- 
ments, the learned Advocate-General suggested 
that it was sufficient to support the validity of 
the sub-clause if o legal obligation existed not 
at the time of the passing of the impugned Act 
but at some time anterior to it. I am unable 
to accede to this argument. If this test is ac- 
cepted then one is led to the strange conclusion 
that if the legislature had chosen to provide for 
a very high deduction in respect of the legal 
obligation for which many of the Jagirs were 
originally granted, to wit, to furnish a certain 
number of armed followers and cavalry, the 
deduction would be valid. I have no doubt in 
my mind that according to the decision of the* 1 
Supreme Court in the Bihar Zamindari cases 
(B), the deduction from the gross income in 
order to be valid must be in resp-ct of a legal 
obligation existing at the time of the passing 
of the impugned Act. 

(69) I am, therefore, disposed to think that 
sub-cl. (v) of Cl. 4 of Sch. l is colourable in 
character in that it provides for something 
which really cannot be done in the exercise of 
the legislative power under entry 42 of List III 
and is, therefore, unconstitutional. If this sub- 
clause is unconstitutional, it must follow that 
the buildings standing in Jagir lands and be- 
longing to the Jagirdars which were being used 
by them for the exercise of police, judicial and 
revenue powers cannot vest in the State under 
cl. (g) of S. 4 (1). 

(70) It is not suggested that if cl. (g) of S. 4 
(1) and sub-cls. (iv) and (v) of Cl. 4 of Sch. I 
are invalid, then the whole Act is ultra vires. 
Mr. Das conceded that upon the principles in- 
dicated by the Supreme Court in the Bihar 


Zamindari cases (B). these provisions must be 
regarded as severable from the general scheme- 
of the impugned Act of which they form a part, 
and I think that they are so severable. 

(71) It only remains for me to consider the 
special points urged by Mr. Engineer and Mr. 
Gupla with regard to some petitions. 

(72) Mr. Engineer contended that the Madhva 

Bharat Jagir Abolition Act, 1951 could not be 
made applicable to the petitioner Balbhadra. 
Singh in petition No. 1 of 1952 who was a 

holder of a ‘mediatised’ estate and not of Jagir 

granted by the Scindia. It was said that under 
the sanads given to the ancestors of the peti- 
tioner by the British Government, he was an 
absolute owner of the estate exercising sove- 
reign rights therein. In substance it is claimed 
that the petitioner Bhalbhadra Singh is an in- 
dependent chief and the Madhya Bharat Gov- 
ernment has no power to acquire compulsorily 
any part of his estate. The answer 1 would 

make to that contention is, that “an Indian. 

State” has been defined in Art. 366 of the 
Constitution as “any territory which the Gov- 
ernment of the Dominion of India recognised as 
such a State” and it is not the case of the 
petitioner Balbhadra Singh that his estate was- 
recognised by the Government of the Dominion 
of India as an ‘Indian State’. It is also clear 
from a copy of the San ad granted by the Ruler 
of Gwalior which has been filed with the peti- 
tion, and from the references, given in the ap- 
pendices to the petition, to Aitchison’s “Trea- 
ties, Engagements and Sanads”. Vol. V that the 
petitioner was at no time recognised even by 
the British Government as # an independent 
Chief. On the other hand, it is plain from the- 
pronouncement dated 14-3-1921 of Lord Chelms- 
ford the then Viceroy of India (given at p. 517 
of Aitchison’s “Treaties, Engagements and- 
Sanads”, Vol. V) that the petitioner’s ancestors 
and other holders of ‘mediatised’ estates were 
since the beginning of 19th Century always 
under the suzerainty of the former Gwalior 
State and that when in 1921 the British Gov- 
ernment modified their practice in relation to 
the ‘mediatised’ estates and permitted the Gwa- 
lior Darbar to exercise those rights over the 
estates which belonged to it as a Suzerain, they 
only assured that the Gwalior Darbar would 
issue to the holders of these estates fresh sanads 
and honour the pledges given and the rights 
‘mediatised’ by the British Government. Para- 
graph 8 of that pronouncement is very signi- 
ficant. It said: 

“In view of this settlement, Political Officers 
will no longer concern themselves with your 
affairs and you will in future look to your 
Suzerain, His Highness the Maharaja Scindia- 
for the time being, and his Darbar in all 
matters connected with your estates and tan- 
kas. You will, therefore, henceforth be* 
entitled to the rights and subject to the 
obligations contained in the Manual of Jagir- 
dars of the Gwalior State Samvat 1970, as 
in force for the time being.” 

(73) In the face of this pronouncement, which 
was later implemented by the Gwalior Darbar, 
the claim of the petitioner that he is an inde- 
pendent Chief cannot seriously be countenanc-[ 
ed. With the lapse of the British paramountcy , 
over Indian States in 1947, the guarantees given ; 
by the British Government to the holders of,, 
the ‘mediatised’ estates also lapsed and since ; 
then the holders of these estates are in their 


1963 


Malojirao v. State of Madhya Bhaeat '(FB) (Chaturvedi J.) Madhya Bharat 121 


'status or rights no better than the other Jagir- 
dars of Gwalior State. I do not think it is neces- 
sary to say more on this point. For. the question 
whether any particular estate or village is, or 
is not a Jagir for the purposes of the impugned 
Act does not really arise at this stage. It can 
arise only when Government issues a notifica- 
tion under S. 3 of the Act and claims by virtue 
of that notification that certain lands being 
jagir lands have vested in the State. 

(74) Mr. Gupta appearing in cases Nos. 628 
and 629 of 1951 contended that under Entry 36 
List II the State Legislature had the power to 
legislate with respect to acquisition of property 
but not with respect to resumption of property 
that the impugned Act dealt with the resump- 
tion of Jagirs and was, therefore, beyond the 
competence of the State Legislature and ultra 
vires. Mr. Gupta also raised the point that the 
State Legislature could not pass any law with 
regard to the acquisition of Jagir-properties Sz. 
the payment of compensation for the acquisi- 
tion as the subject-matter of acquisition of 
.and and compensation therefor was already 
cover e d by an existing law. merely, the Gwalior 
Land Acquisition Act. It is also said that the 
, wo petitioners are holders of Jagirs in which 
lands have been settled on the Zamindari sys- 
-em and that under the scheme of compensa- 
uon provided by the Act, as the zamindars in 
the Jagirs are to receive compensation out of 
the compensation payable to the Jagirdars, r.o 
compensation would really be received by the 
jagirdars, and that on the other hand they 
would be required to pay from their own 
pockets substantial amounts for the payment 
of compensation to the Zamindars. 

(75) These contentions are devoid of any sub- 

1 difficult t0 understand how 

ba , sed on the distinction between 
acquisition and ‘resumption’ really helps the 
two petitioners on whose behalf Mr Gupta ap 
peared. To me it appears that by advancing 
hat argument Mr. Gupta is impliedly assent- 

pro Jrtv of P tbf °hnw n *£* a ,‘ Jagir ’ is not the 
be Resumed there ° f an d is liable to 

idea that tnJ i L resumption’ connotes the 

'toi'jwttit 1 xss °» thi.* aiys kus 

ioiiow that Jagirs could be resumed without 
any iegisiation and the Jagirdars are Mt en- 
titled to any compensation for the resumption 
The argument of Mr. Gupta ignored 
that the rights of Jagirdars recognised by the 
impugned Act are actually higher than two 
claimed by Mr. Gupta on their behalf it ™ 
supposes that the Jagirdars have by usagl 
prescription and grant acquired in relation to 
the lands a bundle of rights exwcisable with 
respect to the lands; that this “bundle of rights” 

is a property which can only be acquired in 
consonance with the provisions of Art ^ 

the Constitution. The impugned Act ic ) ^ 

doubt, described as an Act for the resumption 

of Jagir lands, but it is in essence an Tct for 

the acquisition of the “bundle of rights exer 

cis able by the Jagirdars with respect to the 
lands , 

The argument that the State Legislature by 
enacting the impugned Act could not deprive 
the petitioners of the benefit of the provisions 
of the Land Acquisition Act, must also be re- 
jected. A similar argument was raised in the 
Supreme Court in the Bihar Zamindari Case 


and was repelled. Rejecting the argument 
His Lordship Mahajan J., said 

“the provisions as to assessment of compen- 
sation enacted in the Land Acquisition Act 
only apply to acquisitions that are made by 
notification under that Act. Its provisions 
have no application to acquisitions made un- 
der either local or central laws unless they 
are specifically made applicable by the pro- 
visions of these Statutes.” 

The position here is no different as to the con- 
tention that no compensation would really be 

}° Ja f ir dars in whose Jagirs, land is 
settled on Zamindari system, I must confess I 
have had small success in appreciating the 
argument of the learned Counsel. In the affi- 

b y the petitioner Sardar Jadhav in 
Civil. Misc. Case No. 629 of 1951’ details oil 
the amount of compensation that would be pay- 
able to the_ petitioner and to his zamindars 
have been given and an attempt has been made- 
to show that the compensation payable to the 
Zamindars is actually more than that the Jagir- 
dar himself would get. The mistake in these 
calculations lies in the fact that the gross in- 
come of a Zamindar under cl. (2) of Sch. II has 
been taken to be the gross income of the Jagir- 
dar under cl. (2) of Sch. I. A perusal of these 
clauses of the two Schedules will show that the 
gross income of a Jagirdar in the case of land 
settled on the Zamindari system, is not the 
same as the gross income of a zamindar. It 
includes the land revenue payable to the Jagir- 
dars by the Zamindars and many other items 
In the calculation set out in the affidavit of 
bardar Jadhav, the land revenue payable by 

, min dar to the Jagirdar or income under 
other heads has not been included, as it should 
have been, in the gross income of the Jagir- 

da: r ;.. Ther ® does not appear to me any force 
in this contention. 

(76) In the resuit on the arguments addressed j 
before us, I take the view that the Madh. Bharat i 
Abolition of Jagirs Act, 1951, with the except 
Lon of the provisions contained in S 4(lKg>' 

an ^ SUb m'£ ls ‘ (iv) and (v) of cl - 4 of Sch. I f S| 
valid. The excepted provisions are, in my 0 pi- ! 

nion, unconstitutional and a writ of mandamus 
should be issued to the Madhya Bharat State 
Government not to give effect to the provisions 
contained in S. 4(l)(g) and sub-cls. (iv) and 
(v) of cl 4 of Sch. I. In the circumstances of 
tiiGSG petitions* I would, mske no order as to 
costs in any of them . 

(77) Mr. Das learned Counsel for the peti- 
tioners has asked for. leave to appeal to the Sup- 
reme Court from our decision. In view of the 
decision of the Supreme Court in the Bihar 
Zamindari Cases, it cannot clearly be certified 
that these cases involve a substantial question 
of law as to the interpretation of the Constitu- 
tion. I would, however, having regard to the 
general importance of the questions raised in* 
these petitions certify these cases as fit for 
appeal to the Supreme Court and grant leave 

to appeal to the petitioners, as well as to the 
State. / 

(78) CHATURVEDI J. : I have had the ad- 
vantage of going through the draft judgment 
dictated by my learned brother Dixit. I agree 
that inasmuch as an estate is being acquired 
and the non-income fetching properties such as 
wells, tanks, ponds, water channels, open lands 
unworked mines etc., are integral parts of an 
estate as defined in Art. 31 A of the Constitu*- 
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kc ,n the observation of Mahajan J. in — ‘Raja 
>'urvapal Singh v. State of U. P.’, 1952 S C J 446 
•3) are fully applicable to the facts of this case 
.nd the contention of Shri P. R. Das that S. 
i (l)/a> i.s invalid must be rejected. I also 

• gre e that the contentions of Sardar Jadhav in 
Jivil Misc. Case No. 629 of 1951’ have no force 
nd should be rejected. On other questions, I 

a a ve approached the subject on entirely dit- 
-rent lines, and, I feel, I should give my rea- 
ons and conclusions in my own words. I also 
:h:nk that some of the observations of the 
Supreme Court in Bihar Appeals ‘(1952 S C J 
(B)V if made applicable to the case of 
T c.girdars will require suitable modifications as 
ho rights of the Zemindars are altogether 
ii here nt from those of the Jagirdars. During 
•he course of arguments I could see consider- 
t'ie confusion at the Bar as to the exact rights 
.nd obligations of a Jagirdar. In my opinion 
he Jagirdari System as it developed in Central 
India is something different from that developed 
n other parts of former British India and the 
.nest ions argued in this case require adjudi- 
cation keeping in mind this diiterencc. The 
material provisions of the impugned legislation 
.s well as the provisions governing the Jagirs. 
m the Covenanting States of Madhya Bharat, 
in my opinion, cannot be fully understood in- 
dependently of the historical evolution of dif- 
ierent kinds of Jagirs in Central India. I, 
•iierefore, propose to give a very brief dcscrip- 
;on of the evolution of Jagirs in Madhya Bha- 
rat and then discuss the various provisions of 
he Manual for Jagirdars to show that exact 
nature and rights of the Jagirdars at the for- 
mation of Madhya Bharat State. I would then 
liscuss the development since 1948, and would 
.Iso briefly refer to the legislation coming in 
.'is v/ake that affected the interests of Jagir- 
dars. It is in the light of these facts that I 
hink it proper to consider the two main con- 
tentions raised on behalf of the petitioners. 

(79) The Jagirdari system had its origin in 
the military-cum-political contracts, or what 
ould be regarded as such, within whose scope 
„ large part of North and Central India during 
the Mohammadan period had been brought. 
The Moghuls apportioned their territory into 
Xhalsa and Jagir lands. The former was 
•divided into charges and managed by State 
officials. The rest was divided out into blocks 
or estates which were made over to military 
' ommanders or courtiers who took the revenues 
for their own support, or that of a military 
force which they were bound to maintain. At 
first Jagirs were granted only for life lime 
(Baden Power: Land Systems in British India, 
Vol. I, page 257) and, only by the Emperor, or, 
on the recommendation of the Governors of 
the most important of the distant provinces, as 
Kabul, Bengal and the Dakhan. In the times 
f the decline, however, all sorts of local gov- 

* rnors granted them, the precautions and rules 
Jell into abeyance, and the grant became here- 
ditary (ibid, page 530). In its inception causes 
were at work which were trying military ser- 
vice to th^ tenure of the land and so the Jagir 
grants were connected with military or State 
Service of some kind. Jagir is a Persian word 
(from ‘Jai’ — place, and Gir — holder) mean- 
ing an assignment of th* land revenue of a 
territory to a chief or noble to support troops, 
*.tc. (ibid nage 189). There were other grants 
which involved the remission of th rt revenue 
:md in time came to constitute actual estates 


in land. One such revenue — free grant was 
called ‘altamgha’, i.e., grant by the royal seal 
or stamp (tamgha). The grant of the Dewani 
to the East India Company was an ‘altamgha’ 
(ibid page 530). The system of assigning the 
revenues of a tract as a reward for good ser- 
vice, or for the support of troops was continued 
by the Marathas and also by the British. The 
Mahratta leaders granted Jagirs in Central 
India to their warriors in the Camps, to cadet 
members of the chief’s families for their sup- 
port and maintenance, to temples (Devasthani), 
or, to sacred institutions (Dharmadaya), and to 
several Rajput Chiefs who had helped them 
and whom they recognised as their Jagirdars. 

Several independent small Rajput Chiefs who 
had fought against them and who had been 
defeated & driven from their possessions found 
refuge in the hills and jungles and avenged 
themselves by levying contributions from the 
detached villages which had been usurped by 
the stronger powers. The larger States were 
compelled to purchase immunity from their 
raids by paying them blackmail money, known 
as Girasia. The districts in Malwa and in 
Central India were in so disorganised a state 
as to be unsafe even for troops to pass through. 
There were few places that were not subject 
to murderous ‘forays’, & few in which the cul- 
tivator could safely ply his peaceful calling. All 
parties at this time solicited the interference of 
the British Government, and. as it afforded 
them an opportunity of breaking the continuity 
of the Mahratta powers, Sir John Malcom, on 
their behalf, intervened and induced the petty 
chiefs to desist from the predatory incursions, 
by asking their superiors to grant them lands 
under the British guarantee or by guarantee- 
ing to them oayments equivalent to the Gira- 
sia which they levied. The various engage- 
ments were concluded in 1818 and the degree 
of interference exercised by the British Gov- 
ernment in the affairs of the guaranteed es- 
tates varied with the nature of the engagements 
concluded (Aitchison: Treaties, Engagements 
and Sanads; Vol. IV pages 5 to 7). A hundred 
years later, the larger states desired that 
these “guaranteed estates’’ be handed over to 
them and as it was proving a matter of much 
difficulty to the British to manage them they 
were entrusted to the Suzerainty of their over- 
lords. These Jagirdars, known as “guaranteed 
Estate-holders” always claimed semi-indepen- 
dent jurisdiction. In March 1921, for the first 
time, Suzerain rights of Gwalior Durbar were 
restored over 43 Guaranteed Estates and the 
announcement was made by the Viceroy at a 
Darbar held at Delhi on 14th March. The 
Gwalior Darbar thereafter granted new per- 
petual Sanads to these 43 holders. I shall deal 
with this matter later in connection with cer- 
tain contentions advanced on behalf of tne 
Guaranteed Estates. 

(80) The granting of Jagirs had been going 
on since the Moghul Period and so m Gwalior 
and other States it was decided to scrutinise 
each and everv Sanad. In case a defect wa- 
found in the Sanad the Jagir village was to be 
survoved and assessed at the cost of the S at 
and in supersession of th° old Tanka )> 

the amount of the new Tanka was to be nxecl 
at 50 per cent of the Nikasi aPer setting apart 
5 per cent, of the gross Nikasi for expenses on 
account of Patwari and Chowkidar. in case 
the old amount exceeded 50 per cent of the 
Nikasi it was to be reduced to that standard. 
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These Jagirs were termed as ‘Jadid-Usul-Ja- 
girs’. A new Sanad was to be given to the 
holders in new terms. _ The amount of Tanka 
was thus for the first time regularised in terms 
of land revenue. Formerly there was no rule 
regulating the Tanka and the amount varied 
from time to time depending upon political 
exigencies of the occasion. At least one thing 
was certain that it was not based upon any 
system of assessment and had no connection 
with the crop or with the average harvest price 
of a series cf years and could not be called a 
“share in the produce”. The contention cf Shri 
.P. R. Das that, in order to calculate ‘net in- 
come’ only ‘tanka’ should be deducted from the 
gross income of a Jagir thus loses its force 
From the figures given at page 30 of the Report 
of the Rajasthan — Madhya Bharat Jagir En- 
quiry Committee it will be apparent that there 
are in all 1329 Jagirs in this State having 4,249 
villages deriving an annual income of rougrly 
rupees 74 Lakhs out of which the State re- 
ceives nearly 12 Lakhs of rupees in the form 
of Tanka, a major portion of the income (near- 
ly 62 Lakhs) remaining in the pockets of Jagir- 
dars benefiting neither the State, nor the tillers 
of the soil. The Jagirdars contend that accord- 
mg to the terms of their Sanads the Jagirs are 
their property and they are not bound to spend 
any portion of their income towards the cene- 
*ral welfare of the subjects. 

(81) The terms of the earlier Sanads vary 
lrom place to place and from time to time. 
Genei ally the form is “these villages are given 
to you for maintenance of your family, from 

generation to generation”. Some times a condi- 
tion is imposed: 

“you or your relation or any other shall not 
disturb the peace of the Fort and the- Per- 
Sana. If somebody does mischief due com- 
pensation shall be taken and the Sarkar will 
-nfl-te the properties” ‘(C. M. Case No. 019 

or 


you will obey the order of the Sarkar, remain 
ing in service. If you cause disturbance o 

4 he C ernt °ries of the Sarkar or o 
.° se , °£ the East India Company your Jaei 
be confiscated” ‘(C. M. CaseNo. 4 § 


or, 

you shall not create disturbances in the te 
tones of the Sarkar, those of the Compand 

■*t h< ^ e of other States - You shall not 
with them nor shall give shelter to criipi, 

of the Sarkar. You shall keep Chowkie< 
your territories and protect roads and be 
ponsible for any damage that might o-r 
‘(C. M. Case No. 631 of 1951V- S 
or, 


in all 14 villages yielding thirty thousand ru- 
pees as Nankar and cash payment for 100 
horsemen (Cavalry) and 200 footmen (in- 
fantry) are hereby conferred. Enjoy the =-ime 
as Nankar year to year plus cash for the ex 
penses of the horsemen and footmen ” ur 
M. Case No. 3 of 1952)’. 

. (82) There is no invariable line of demarca 
tion between one Sanad and another and some- 
times a Sanad appears to be an extremely form- 
less document. I have mentioned these things in 
order to show the complexity of the problem 
& to bring out the importance of the following 
two points that should be kept in mind: 

(1) First, that the enforcement of obligations 
laid down in the sanads could have been 


dictated by conscience, or by political 
caprice, or by force of arms, but not by 
a positive vinculum juris; 

(2) Secondly, it must be impossible to lay 
down general principles for payment of 
compensation to the Jagirdars which 
would not fail in several cases. 

It was not till 1913 when the creative initiative 
of His late Highness Maharajah Madhav Rao 
Scindia of Gwalior State brought about rules 
and regulations for the governance of the Ja- 
girs and reduced the Sanads to a more systema- 
tic and standard form. These rules and regu- 
lations received recognition from, the Viceroy 
when he told the 43 guarantee-holders : 

“In view of this settlement, Political officers 
will no longer concern themselves with your 
affairs, and you will in future look to your 
Suzerain, His Highness the Maharajah Scin- 
dia for the time being, and his Darbar in all 
matters connected with your estates and 
tankas. You will, therefore, henceforth be en- 
titled to the rights and subject to the obliga- 
tions contained in the Manual of Jagirdars 
of the Gwalior State. Sambat 1970, as in 
force for the time being” (Aitchison, Vol 5 
para 8, page 518). ' ' 

The contention of the guarantee-holders that the 
guarantee of continuance of possession should 
be respected can be disposed on the short 
ground that political treaties of guarantee do 
not devolve upon successors, but become void 
through the extinction of the contracting parties 
(Oppenheim’s International Law, vol II, chap- 
ter XI, page 851; 7th Edn. 1948). 

(83) In 1928, the Manual for Jagirdars was, 
with slight modifications, adopted by the Indore 
State and since then the Jagirs are being gov- 
erned by the provisions of these two Manuals 
in Gwalior and Indore State. The Jagirdars 
of the Covenanting States other than Gwalior 
and Indore have not argued that the rules in 
their States differ in any fundamental manner 
from the two Manuals and so it will be pro- 
per to examine closely the provisions of the 
two Manuals only to know the exact nature 
of the rights and obligations of the Jagirdars. 

(84) The first provision which attracted com- 
ments and lengthy and elaborate arguments is 
that the Jagir is an indivisible and impartible 
property, inalienable except under certain con- 
ditions, and that the rule of primogeniture has 
invariable application to it. On behalf of thp 
petitioners, Shri P. R. Das and Shri Samvatsar 
have contended that there are Zemindaries 
which are impartible and which descend to a 
single member and that restriction on aliena^ 
tion can also be imposed on private Zamin- 
danes by statute. Obviously the Punjab Aliena- 
tion of Land Act (Act 13 of 1900) was in view. 

l \ t 5 ue iJ ha . t> * ; ln ^ int erest of agriculture and 
of agnculturists, statute has often imposed res- 
trictions on alienation of land. In order to 
c£ ea te a strong-rooted peasantry, in Germany, 
the Nazi legislation of 1933 had prohibited the 
alienation or division of farms of medium size. 
The land descended in toto to one heir and was 
put beyond the reach of creditors (Paton : A 
Text Book of Jurisprudence p. 388). So in 
several places primogeniture, or, in other ulti- 
mogeniture was designed to keep the estate 
of the deceased as a unit whereas division 
among all the children was considered as lead- 
ing to difficulties in an agricultural community 
as the units of land become too small as sub- 
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sistence. Then alienation of land may also be 
forbidden by religious scriptures or in the in- 
terest of family estate. In Hindu Dharma 
Shastra the sale of land is not contemplated. 
Though a gift of land is extolled, vet the sale 
of family land is regarded as sacrilegious. Pas- 
sages pointing to the inalienability and even 
to the impartibility of ancestral property may 
be found in the Smriti Chandrika chapter VII 
para 44. The inseparableness of the family 
lands from the family to which they belonged 
was a favourite notion, almost throughout anti- 
quity, both with the populace and with philo- 
sophers. 

"The difficulty placed in the way of alienation 
fostered the natural attachment to the soil 
they had tilled, which the Hindus shared with 
other races of men, and which still makes 
them, in general, greatly prefer a mortgage 
or lease with fine to a sale” (2 Bom. 299 at 
pages 328-329). 

(35) A perusal of the two Jagirdari Manuals 
will, however, make it clear that the provision 
of inalienability and impartibility and of the 
rule of primogeniture in Jagirs had no 
other motive than a purely political one. In 
the preamble to both the Manuals it is pro- 
vided that 

“a Jagir is generally conferred as a reward for 
loyal and meritorious services and the Ruler 
(*or the Government) has a direct interest in 
the preservation of Jagirs in their integrity 
and their continuance in their particular 
families on which they were conferred, and, 
that it is with that end in view that restric- 
tive regulations against alienations are en- 
forced — restrictions from which private 
property is generally immune.” 

As the Jagir was generally conferred on per- 
sons, whom we may call officers of Slate, land- 
less men, and professional careerist in the ser- 
vice of the Ruler, the motive could not have 
been actuated by a desire to benefit the agri- 
culturist class. As it will be seen hereafter 
that the Jagir was liable to be resumed and 
given to another person the motive for making 
it descend as an integral whole could not have 
been for safeguarding the family estate. It 
was always for the Ruler’s advantage that he 
should have but one heir to deal with and one 
man whom he can hold responsible for produc- 
tion of armed warriors and for maintenance of 
order in the Jagir. Thus though inalienability, 
impartibility and rule of primogeniture may 
have been common to Jagirs and to big Zemin- 
daris, vet their introduction must have been 
with different motives. Hence the principle 
enunciated in — ‘Naraganti Achammagaru v. 
Venkatachalapati’, 4 Mad 250 (I) and in — 
‘Sartaj Kuari v. Deoraj Kuari\ 10 All 272 (J) 
cited by Shri P. R. Das and the observations at 
page 635 of Mulla’s Hindu Law (10th Edition) 
relied upon by Shri Samvatsar have no mate- 
rial bearing on the facts of the present case. 
In fact Jagir rights have never been governed 
by the Mitakshara School of Hindu Law which 
governs the properly of a Hindu in these parts. 
Even for adoption of a son by a Jagirdar, the 
Ruler’s consent or permission was necessary. 
Of course there was nothing which prevented 
the Ruler to split up one Jagir into two or 
three Jagirs but that would not make it parti- 
ble property. There have been several cases 
of splitting up; but that was always the Ruler’s 
choice. Whenever a vassal became strong and 


showed signs of insubordination and the ruler 
was afraid of him, politically, it was to his- 
advantage to split the Jagir amongst the sons 
of the last Jagirdar. This rule of prudence was 
acted upon in other countries also. It is said 
that the King at Paris would not have been 
sorry to see the great inheritance split amongst 
co-heirs (Pollock and Maitland : History of 
English Law, Book 2, page 265). The descent 
in the feudatory’s or Jagirdar’s family must 
be governed by the rules laid down by the 
Suzerain. This principle was also adopted in 
S. 8, Punjab Laws Act (Act IV of 1872) and 
also in Ss. 7 and 8, Punjab Jagirs Act 1941 (No. 

5 of 1941). At least it was natural that the 
Suzerain who looked to one man for a unit of 
fighting power should refuse to recognise an 
arrangement which would split that duty into 
fractional parts; and it is not surprising that 
the two Manuals adopted the rule of primo- 
geniture which had the great merit of simpli- 
city. 

(86) It has also to be borne in mind that be- 
fore the British era, there was no difference 
between a Jagirdar and a Zemindar so far as 
their duties were concerned. Both were res- 
ponsible for the defence of the territory and the 
maintenance of peace and tranquillity and with 
the general administration of the areas under 
them. The following passage from a judgment 
of the Privy Council is significant: 

“It appears that the Zemindars were entrust- 
ed, previously to the British possession of 
India, as well with the defence of the terri- 
tory against foreign enemies, as with the 
administration of law and the maintenance 
of peace and order within their district; that 
for this purpose they were accustomed to 
employ not only armed retainers to guard 
against hostile inroads, but also a large force 
of Tannahdars or a general police, and other 
officers in great numbers, under the name of 
Chowkidars, Pykes, and other descriptions, as 
• well for the maintenance of order in particu- 
lar villages and districts as for the protec- 
tion of the property of the Zemindars, the 
collection of his revenue, and other services 
personal to the Zemindar. All these different 
officers were at that time the servants of the 
Zemindar, appointed by him and removable 
by him and they were remunerated in many 
cases by the enjoyment of land rent free or 
at a low rent in consideration of their ser- 
vices.” (‘Joykishcn Mookerjee v. Collector of 
East Burdwan*, 10 Moo Ind App 16 at pages 
40-41 (K)). 

(87) After the British conquest the “Tannah- 
dary” lands were made resumable by the Gov- 
ernment which took upon itself the maintenance 
of the general Police force and relieved the 
Zemindar from that expense (section 8(4) Ben- 
gal Regulation 1 of 1793). The Zemindar, in 
1743, was a Government servant ‘(page 207 of 

6 W R)’ and had lands for certain political and 
governmental purpose but subsequently he lost 
the political functions along with the lands, there- 
after remaining a mere intermediary. The fa- 
mily usage of inalienability, impartibility of 
estates and the rule of primogeniture which 
presumably had been introduced for political 
reasons previously however continued to re- 
main with the new purpose of safeguarding 
family estate. Historically it may be interest- 
ing to note that in other countries also (e.g. 
in England) family functions of land had com- 
menced only after the decay of its political 
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functions. The oig and old Zemindars, where 
the rule of primogeniture was in vogue and 
which by custom were impartible and inalien- 
able, represented the function of land on the 
basis of family organisation while Jagirs in 
Madhya Bharat are still the symbol of the 
political function of land. In order to make 
my meaning clear and to bring the distinction 
most forcefully, I think it proper to quote an 
extract from page 275 of Dr. Julius Stone’s “The 
Province and Function of Law” (1946 Edition) 
where dealing with “Heal Property and Com- 
mercial Law” the learned author observes: 
“The idea of a man’s land as his absolute pro- 
perty, like his watch, is only the latest of 
three ideas which have successively moulded 
the land law. # In essence, it had begun in 
the feudal peiiod as an aspect of government 
service being provided to the King in re- 
turn for tenure of land, which was thus not 
property in the modern commercial sense. 
The three centuries prior to the Statute of 
Tenures, 1660, saw a transition of the land 
law to suit a new function of land as a basis 
of family stability and organisation. From 
about 1660 to 1883, the land law had been 
moulded to its new function, on the basis of 
the system of estates, by the Court of Chan- 
cery s invention of the trust and the complex 
of devices known as the family settlement. 

? ja ^ rans ^ rn ^ a t 10n of the nature of land 
had taken place by devious fiction-ridden pro- 
cedures, only occasionally aided bv statutes to 
clear away the debris. Most of the debris re- 
mained, & a major problem crying out for atten- 
tion in Bentham’s time was the expurgation 

K he • la W • ° f t i le fictions and anomalies 
used by ingenious lawyers to kill the politi- 
cal idea of land, and realise the familv idea 
This purging process was only to begin with 
the Report of the Real Property Commis- 

lct eT l%£ Inn and the , Fines and Recoveries 
in Enllfn d k. only vlrtua Hy completed 

1922 E 2f R,^ f7 he pr0perty legislation of 

iy^-25. But this was only a part of the 

argent need for reform. The family idea of 

" land was itself out of tune 

Tht h in h 7, < 5 e - v 7° ping needs of Bentham’s age 
the role nf ri itlf VOlUtl0n brought to the fore 

sites amf lly * estates before factory 

value, '£ £2 Jl,“ -arket 

l«n.ea author write : 

.vjl English Lau/1 

Ssrsf $££ foVrSoS *xr r 

property was in part government! in f un c 

lion. It was with the decay of 

growth of equitable interests in land thlt the 

then, however the individual claims of ^ ub 
stMice were closely allied in their presllre 
with claims to the stability of the family an! 
the general social structure. It was aroimd 
the “family settlement” in the sevontoJi+v? 
and eighteenth centuries that legal change 
was concentrated and that the elaborate an 
paratus of life estates, legal and equitable 
contingent remainders, executory interest's 
rule of remoteness and limitations were clus 
tered, gradually with the sporadic aid of 
statute moulding the land law from the gov- 


ernmental to its familial function 

: B was not until the reforms of the nine- 

teenth century that individual claims of sub- 
stance came to dominate the scene, as land 
became a vital element in the system of 
capitalist production and investment.” 

(88) Though I would not like to pursue the 

fmrn° S Di^h tf ( ei v. Sti H may be °bserved that 
fiom all that has been said above it would 

appear that like the feudal lord’s right one saii 

icgard a Jagirdar’s rights as bearing a political 

rather than a proprietary character. At am 

1 at u+ tber ® a °f difference between his 
rights and tne rights of a Zemindar, who had 
paid valuable consideration for his Zemindm-i 
1 he unfathomable chasm between the rights of 
the two will be manifest when other provision 
of the two Manuals are considered. 

Tb ? question relating to succession and 
adoption in a Zemindar’s family could be de- 
termined by a Court of law but chapter 22 of 
thg. two Manuals clearly laid down that 
'questions regarding adoption, succession and 
maintenance shall be outside the jurisdiction 
of the Civil Courts. Such questions shall be 
decided departmentally.” * e 

S^L Jagirdar ’ J n , addition to the duties and 
obligations specihed in his Sanad was bound 

to render any service demanded of him by the 

Dai bar or the Government (S. 117 , Gwalior 

Manual and S. 120, Indore Manual). A Jagir- 

dar before going to a foreign territory (f or 

longer than one month) — and a foreign terri- 

l° ry ^eluded at that time even British India 
and other Indian States — was to apply for 

] 4t2t e t0 7 be Muntazim Jagirdaran in Gwalior 
® ta * e a " d to the Government in Indore State 
stating the place where he intended to go and 
the period for which leave was required If 
ne was to leave for a period less than’ one 
month no permission was required in Gwalior 
State; but before his departure he was bound 
to communicate his address to Muntazim Jagir- 
daran In Indore State he was to apply f or 
leave to the Collector of his District (S 100 
Gwalior Manual, and S. 105, Indore Manual) 

If Jagirdars even moved in their state terri 
tor y and were to be absent for more than a 

month from their Jagir timely information ofthe 

same was to be given to the Inam Commissioned 
in Indore State and Muntazim Jasirdaral t 
Gwalior State (S. 122, Indore Manual and S 

sau 

missioner of the Indore State fS ipn 
manual, and S. 123 Indore Manual). Chapter 
18_ of the two Manuals gave the Jagirdars a 
privileged position so far as their triad for of 
fences was concerned. They were also in a 

S e a g g e a d in?t° ti° n T in - case ? ° f ^ecutfon of de- 
^ th f Jagir or the Jagirdar 

wa ( s 9 °conta e in?d 0S - ™ po , rtant Provision, however. 
Manual and r To S ' M ln the Gwalior State 

wh£h laid down that Ind ° re State Manuai 

holders may be found guilty 
!Jf° yaty or cr toinal offence or dis- 

’ °^+«^Mvf Ce } ° Dard -’s Law and Orders, or are 
not ol iou s for profligacy and extravagance or, 
who keep the State dues in arrears from 
wanton neglect or contumacy shall be re- 
sumed subject to the following rule: 

disl °y alt y towards the Darbar or 
the British Government, or in case of heinous 
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offence or offences in respect of coinage or 
stamps the Jagirdars will be permanently 
deprived of their status and estate. In the 
remaining cases, the holders for the time 
being will be suspended from powers over 
■ the estate for a longer or shorter period or 
will be set aside altogether in favour of any 
one having the right to succeed, under chap- 
ters 2 and 3, according to the degree of the 
delinquency or dereliction committed.” 

It was "further made clear that holdings of 
persons answering to this description which had 
been resumed in the past would remain so, as 
no consideration of their cases are possible. 
Section 87, Dhar State Land and Tenancy Act. 
1940, is also to the same effect. Resumption of 
Jagirs had often been ordered and many cases 
can be cited from the Gwalior Administration 
Reports which are authorised Government pub- 
lications. Two examples may be sufficient in 
this respect. At page 157 of the Administra- 
tion Report of Gwalior State, 1940-41, we read: 

“Nine estates were ordered to be taken under 


the direct management of the Court of Wards 
during the year under report. Two of them 
M and K were taken under direct manage- 
ment on account of oppressive behaviour of 
the Jagirdars towards the Jagir ryots and 
wilful disobedience of orders on their part. 
In the case of M the Jagirdar behaved so 
badly with the Jagir ryots that the Durbar 
were obliged to depose him permanently and 
forbid his entry into the estate.” (I have 
omitted the full names purposely). 

Then at page 223 of the Administration Report 

of Gwalior State for the year 19-15-46 it is men- 


tioned that 

“Thakur D. S. D. who was deposed and re- 
moved from his Jagir in 1937 for ten years 
was re-instated and permitted to use the 
.title of Raja and enter the Jagir territories.” 
Some other instances have been mentia ed y 
the Revenue Secretary in his affidavit and I 
need hardly observe that the provision about 
resumption of Jagir in the Manual was not an 
empty threat. 

(91) Then provisions were laid down in the 
two Manuals for investing the Jagirdars with 
Revenue and Judicial powers. In Revenue mat- 
ters a Jagirdar could be invested with the po- 
wer even of a Collector for his Jagir. In civil 
matters a Jagirdar could be invested with the 
powers of a M n iff, S b-J d?e, or even Dis- 
trict Judge; and in Criminal matters he could 
be a Magistrate of any class or even a Dis- 
trict Magistrate for his Jagir. Subject to cer- 
tain conditions the Jagirdar could also delegate 
these powers either in whole or in part to his 
Kamasder, Kamdar, or Manager, who was ex- 
pected to be qualified for the discharge of those 
duties (chapters XII and XIV of the two Ma- 
nuals). There is no provision in the Manuals 
for police powers, but it is a fact that in Gwa- 
lior State several big Jagirdars had been in- 
vested with Police powers and subject to cer- 
tain conditions could recruit their own police 
force. It was contended that in the Covenant- 
ing States other than Gwalior, Jagirdars wero 
not invested with Revenue, Judicial or Police 
powers. It does not appear to be true; for, 
two petitioners have admitted before us that 
they had been exercising these powders till 1948. 
In ‘C. M. Case No. 112 of 1951’ an affidavit has 
been sworn by Maharaj Anand Pal Singh of 
former Ratlam State, para 8 of which runs as 


follows : 


“I did not enjoy Police powers. I enjoyed 
Judicial powers. I was vested with the powers 
of Second Class Magistrate. I also enjoyed 
all Revenue powers. But no extra expendi- 
ture was incurred in exercise of these po- 
wers. It was a privilege conferred on me 
and yielded a small income of about Rs. 
2500/- (twenty five hundred) per year in the 
shape of Nazrana.” 

In ‘C. M. Case No. 110 of 1951’, paras. 9 and 10 
of an affidavit sworn by Thakur Jaswant Singh, 
Jagirdar of Bidwal, Dhar State run as follows: 

“I enjoyed certain judicial and police powers 
till 1948. but had to incur no extra expendi- 
ture in the exercise of these powers. On the 
contrary there was income about Rs. 2000/- 
from stamps. Rs. 1000/- from fines, Rs. 1000/- 
from Lawaris and Rs. 1000/- from cattle 
pounds.” 

“I enjoyed all Revenue powers in respect 
of my villages till the year 1948. In the ex- 
ercise of Revenue powers I incurred no ex- 
penditure. But on the contrary there was an 
income of Rs. 2000/- in the shape of Nazrana.” 

So there was an income of Rs. 7,000/- (seven 
thousand rupees) per year in this Jagir. ft is 
difficult to say whether the temptation to in- 
crease the income of the Jagir had not gone so 
far as to make it an engine for oppression. 

(92) The question that now arises is: whe- 
ther the Jagirdars had acquired any proprie- 
tary right in the soil by long possession of their 
estates? A similar question had confronted the 
British after their conquest of the Punjab. A 
large number of Jagirs were handed down to 
them by the Sikh Rule; some of them had been 
created by it, and others represented the re- 
mains of the chiefships and dignities of that 
Government . The British told the Jagirdars 
that they did not require service from them as 
a condition of tenure; in some crises where such 
a condition was distinctly existent when the 
Jagirs came up for confirmation, the British 
commuted it for a small money payment in re- 
duction of the Jagir allowances. In the settle- 
ment arrangements, the original landholding 
communities or individuals were settled with 
and retained full proprietary rights. The Ja- 
girdar was made a mere assignee of the revenue, 
taking part of what would otherwise go to the 
State. (Baden Powell: Land Systems of Bri- 
tish India. Vol. 2. pages 699 and 701).. Many 
rules had been framed in this connection and 
a great body of orders and circulars on the 
point were collected in the Financial Commis- 
sioner’s Consolidated Circular No. 37. This 
Circular accepted the fact, and this is import- 
ant, that the assignee’s interests .may have 
come to be something different from that of a 
more assignee of Government revenue, and ma^ 
have grown into more or less complete pro- 
prietarv or sub-proprietary status. 

“The grantee may have resided on the land 
and directly acquired fields: he may have 
made gardens, erected buildings and tombs, 
may have sunk wells, or made other improve- 
ments. He may be able to show particular 
facts which connect him with the land and 
which entitle him to be called proprietor in 
some sense or to some degree'’, (ibid F a £^ 
700). 

This will, of course, be a question of fact to be 
decided by competent authorities, but it ap- 
pears to me that this principle has been pro- 
perly considered by the Madhya Bharat State 
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m the impugned legislation and the Jagirdar 
has been acknowledged as proprietor of Khud 
Kasht lands, of open enclosures used for agri- 
cultural or domestic purposes which had been 
m continuous possession for twelve years, of 
all open house-sites purchased for valuable 
consideration, of all private buildings and places 
of worships and wells situated in, and, of trees 
standing on, such lands — if these are within 
the limits of a village-site. In addition, all 
groves wherever situate, all tanks, trees, private 
wells and buildings in occupied land belonging 
to or held by the Jagirdar are recognised to be 
the property of the Jagirdar (S. 5). 

(93) As regards the estates themselves the 
Jagirdars claim to be the owners. I have al- 
ready discussed the various sections of the 
Manual of the two States to ascertain their 
true position; and there is no escape from the 
conclusion that the Jagirdars were only feuda- 
tories or vassals of the Rulers, holding, free 
of revenue, an assignment from them, consist- 
ing of one or more whole villages, enjoying 
temporarily certain proprietary rights over 
them; occup 3 dng office and entrusted with cer- 
tain administrative duties subject to such 
orders _ of their Suzerain as may be received 
irom time to time. The learned Advocate Gene- 

J' 3 * Urgad that . this was definitely a feudal 
i dei, & 1S . n o doubt that several authors 

dealing with Indian States have used this term. 

Vl 1 ceroy in hls announcement of March 

1921 also used the term ‘feudatories’ for the 
Jagirdars. Even in the comments of Sir Charles 
Aitchison upon the treaties this phrase has 
been used at many places. Even a small state 
like Dhar claimed to have “twenty-two feuda- 

1 Q 4 i eS 49 (Dhar 0 State Administration Report, 
1941-42, page 2, para 6). After a lengthy dis- 
cussion of the subject Tupper had come to the 
condusmns that it was ‘inchoate feudalism’ in 
.India and that there was “no general system 
which can properly be termed feudal in the 
European sense of the word” (Our Indian Pro 
tectorate page 246; and Lee Warner? The 
Piotected Princes of India, pages 376-377). 

(94) I feel reluctant to use the term ‘feudnl 
order for several reasons. Institutions, tenures 1 

P^ V = e i nt and , laws which developed during 

rass ourselves if we make use of arguments 
drawn from one system for the purpose of Ter- 
ences as to the other. The word ‘feudalism’ is 
extremely vague and represents a very large 
piece of world history of every cent nr v fr rvS 
the eighth or ninth to the fourteenth or fifteenth, 
the ideal or the principles governing it not 
remaining the same from plfce to place and 
from century to century. “Feudalism ;= 
unfortunate word” observe the author. 

“In the first place, it draws our attention to 
but one element in a complex stateof socie‘v 
and that clement is not the most distinctive^ 
it draws our attention only to the prevalence 
of dependent and derivative land tenure This 
however, may well exist in an age which 
cannot be called feudal in any tolerable sens " 
What is characteristic of the feudal period is 
not the relationship between letter and hirer 
or lender and borrower of land, but the 
relationship between lord and vassal or rather 
the union of those two relationships. 
Were we free to invent new terms, we might 


find ‘feudo-vassalism’ more serviceable thj 
feudalism.” (Pullock and Maitland; History 

of English Law, Book I, chapter III, Second 

Edition, pages 66-67). 

The second reason is that even feudalism -- 
it was developed in English Law and as we 
understand it now, was founded upon the ra- 
tion of contract and not of command <C. * K . 
Allen: Law In the Making, page 10) The 
vassal and the lord both had clearlv defirvr- 
rights and obligations and the fief could not Le 
resumed unless the act of the vassal came 
within the four corners of the principles lain 
down by common law regulating their relations 
In India, on the other hand, there was no living 
sense of the reciprocal services and relations o> 
overlord, lord, and vassal, and, as Lee Warne " 
points out, no constitutional germs emer°ea 
from the Indian system which was maintained 
by force of arms (Protected Princes of irrP 
page 377). ~ ' 

In the Covenanting States of Madhya Bham- 

J ag» r . tould be resumed if there was ar v 
disobedience to any order of the Ruler or V“ 
the vassal was found to be extravagant Wb-~ 
ther it was merely a suspected case or a prove-’ 
case was a question of fact to be decided i-v 
the Ruler and there could be no appeal from 
his decision. It was his order that had to b* 
compiled with and the system seems to hav~ 
been based not on the notion of contract bur 
on that of command. The affidavit of the Re- 
venue Secretary giving several instances o> 
recent resumption of Jagirs in Gwalior State 
c ,S ai on point. The Jagirdar’s property an ' 
office and, in fact, his fate, depended upon th-- 
Rulers pleasure. If he was pleased, the J a eiZ 

da ^ 5? uld b0 invested with Judicial, Revenue 

*u Pollce powers and even become a Minister 
It the Ruler was displeased it was difficult for 
the Jagirdar to retain his Jagir in peace We 
therefore, see that the relics of feudalism alcre 
with the distinction between Sovereignty anri 
Suzerainty had been fading out and the RulerV 
authority had become paramount. It follow^ 
that in the Jagirdari system in the Covenant^ 
States of Madhya Bharat every thing had bee~ 
organised on a system of perpetual politick 
tutelage. The system derived its life frm' 
above, and, its vitality depended not on t'r ' 
roots in the native soil but on the benevolent 
of a distant despotism and most of the Jae-t 
dars had to depend on political or roval canH,--" 
The Court of an all powerful Suzerain unde- 
these circumstances would anpear to be 
attractive than district life, and though there 
must be one or two notable exceptions y£ 
ordinarily the absentee Jagirdar’s only i n e Js 
in his Jagir would remain in the hard-wr.m - 
remittances from his Kamdar or manager Th! 

condition of the peasantry can well be realised 
when we find that a big Jagirdar with hfs in- 
fluence at the Court had the power to issim 
coercive processes for the realisation of the 
arrears of land revenue from the tenant* nL 
he had his own Tehsildars. Kanoongos, Patwa 
ns. Sud Inspectors and Magistrates. In This* 

respect, the Jagirdari system in Madhva Rh- 
rat altogether differed from the svsteni preva^' 
mg in the Punjab or other States (se^ S V 

the Covenanting States of Madhya Bhm-at k “ 
remained a political institution till 1948 and If 
Jagirdars were administrative function^ 
the bigger ones remaining as nart nes > 

of the Ruling class. part and Parcel 
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(95) It was this system that continued to 
-^xist till 1948, when the bloodless revolution, 
the most radical in the history of our country, 
rwept the sub-continent. The Rulers of Cove- 
nanting States in Madhya Bharat read the 
writing on the wall and gave theii; consent to 
the formation of a single union comprising of 
Z2 States in May 1948. It is difficult to ignore 
the evolutionary crisis and the transformation 
that took place immediately after it. The rapid 
process of integration and democratization that 
came in its wake changed the map 0 £ the 
former Indian States in Madhya Bharat. With 
the ioss of the powers of the Rulers the Jagir- 
dari system received a severe set back and fell 
m a heap as ivy does from the uprooted tree 
that so long gave its support. It was now left 
as a form without a foundation, and with the 
onslaught of democratic movement, the whole 
' hing stood discredited and constituted an ana- 
chronism. After the formation of the Congress 
Ministry in the former Gwalior State in Jan. 

3 948 the Government supported the popular 
view that the existence of quasi-independent 
administrative and judicial powers in the hands 
of jagirdars constituting an “imperium in im • 
perio” must be done away with immediately. 
On May 24th the Gwalior State Ordinance No. 
18 of 1948, was promulgated which deprived 
the Jagirdars of the judicial and revenue 
powers. After the coming into being of the 
State of Madhya Bharat, the Jagir Courts and 
Revenue Powers Abolition and Police Ordin- 
ance (Ordinance No. 19 of 1948) was promul- 
gated on 6-11-1948 and it extended the provi- 
sions of the Gwalior Ordinance to the whole of 
Madhya Bharat. This was followed on 12-2-49 
by an Act of the Legislature (Act No. 18 of 
1949). All police stations and the Magistrates 
and Judge’s Courts which were under the 
authority of a Jagirdar came directly under the 
State of. Madhya Bharat. The power of Jagir- 
dars to issue coercive processes for the realisa- 
tion of arrears and revenue was also done away 
with. 

(96) This was a prelude to several enact- 
ments affecting Jagirs which may briefly be 
referred to here. The Government on 29-1-1949 
acquired power to take over the management 
of a jagir during abnormal times for the main- 
tenance of peace and tranquillity by virtue of 
Jagir Areas Administrative Ordinance (No. 40 
of 1948). On 6-11-48 the Jagir Land Records 
Management Ordinance (No. 21 of 1948) was 
promulgated which was on 7-5-1949 followed 
by an Act of the Legislature (Act No. 25 of 
1949). The Patwaris of the jagir villages and 
the Revenue Officers of Jagir thus came, under 
the jurisdiction of the State Government. On 
the same date Jagir Tenants Restoration of 
Land Act (Act No. 26 of 1949) came into force 
which, notwithstanding a decree for ejectment 
passed by a Jagir Court, conferred upon the 
Government and on the Revenue Board power 
to restore possession to a tenant who after 
15-8-1947 had been unjustly dispossessed there- 
of by a Jagirdar. The Scheduled Areas Jagir 
Maintenance Ordinance was also passed which 
was on 28-7-1949 enacted as an Act of the 
Legislature (Act No. 1 of 1949), conferring on 
the Government the power of taking over the 
direct management of jagirs in Scheduled 
Areas. It was followed by the Jagir Forests 
(Prevention of Indiscriminate Cutting) Act (Act 
No. 55 of 1950), which tried to stop indiscrimi- 
nately cutting of forests by the Jagirdar in 


their jagirs. In August 1949 the Government of 
India had constituted a Committee to examine 
end leport on the Jagirs and land tenure sys- 
tem of Rajasthan and Madhya Bharat The 
Committee submitted its report at the end of 
the year. Meanwhile on 30-11-1949 that is 
within a short period of passing of the Act 
(No. 18 of 1949) the Bill for Abolition of Jagirs 
was introduced in the Legislative Assembly of 
the State and it was entrusted to a Select 
Committee on 11-4-1950. The Select Commit- 
tee’s report was published on 15-10-1951, and 
eleven days after, the Bill was passed by the 
said Assembly. Then it was reserved by His 
Highness the Raj Pramukh for the President’s 
assent, which it received on 27-11-1951. 


(97) I have referred to the various dates not 
only to show that the impugned legislation was 
hit by the provisions embodied in Arts. 31 ( 4 > 
and 3 1 A of the Constitution but also to show 
that the various enactments coming one after 
another in rapid succession must be viewed as 
parts of an organic whole. Through these 
enactments, the intention of the Legislature was 
made quite clear that it regarded the Jagir 
estates as properties not of the Jagirdars, but 
of the State. Though the Jagirdars were de- 
prived of their powers, still there is nothing 
in these Acts which could show that these Acts 
impaired, in any way, the “vassalage” that, in 
my opinion, remained intact. The Suzerain 
sometimes invests the vassals with power and 
sometimes deprives them of it. So the legisla- 
tion depriving the Jagirdars of their powers 
could not materially affect their position, 
though for all practical purposes, they were 
reduced to the position of assignees of revenue. 
The compensation to them on the basis of their 
position just on the formation of the Madhya 
Bharat State is to be seen in this light and it 
is against this background that we have to con- 
sider the two main contentions advanced on 
behalf of the petitioners. 


(98) The first contention of Shri P. R. Das is 
that the impugned legislation is without a pub- 
lic purpose. In — ‘AIR 1952 S C 252: 1952 SCJ 
354* (B) the learned Chief Justice of India was 
of opinion that the objection based on the lack 
of a public purpose is barred under Art. 31 (4) 
of the Constitution. Justice S. R. Das concurred 
in this view and was of opinion that the exist- 
ence of a public purpose as a condition prece-i 
dent to the exercise of the power of compulsory 
acquisition being a provision of Art. 31 (2), an 
infringement of such a provision cannot, under 
Art. 31 (4), be put forward as a ground for 
questioning the validity of the Act. The con- 
trary view was expressed by Mahajan J. who 
held that the barring provisions of Art. 31 (41 
do not in any way touch the powers of the 
Court to see whether the acquisition has been 
made for public purpose. Justice Chandrase- 
khara Aiyer expressed the same opinion. Shri 
P. R. Das strenuously argued that Mukherjea J. 
had concurred in the conclusion arrived at by 
Mahajan J., but the following words of His 
Lordship’s judgment are quite clear on the 
point : 


“For my part I would be prepared to assume 
that Cl. (4) of Art. 31 relates to every thing 
that is provided for in Cl. (2) either in express 
terms or even impliedly and consequently 
the question of the existence of a public 
purpose does not come within the purview of 
our enquiry in the present case.” 
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(99) From the above words it is apparent 
that His Lordship (Mukherjea J.) put his weight 
an favour of the view held by the Chief Justice 
of India; and the majority judgment of the 
Supreme Court, in my opinion, is to the effect 
that the validity of an Act cannot be question- 
ed under Art. 31 (4) on the ground of lack of 
.public purpose. If it be assumed that the ques- 
tion whether there is any public purpose or not 
•is open to judicial scrutiny, even then it will be 
difficult to deny that the impugned legislation 
was inspired and dominated by a public pur- 
pose. In the words of Mahajan J. 

“the legislature is the best judge of what is 
good for the community, by whose sufferance 
it comes into existence and it is not possible 
for the Court to say that there was no public 
purpose behind the acquisition contemplated 
by the impugned Statute” (at page 274 in 
AIR 1952 SC 252 (B):) 

therefore, _ follows that the public policy of 
the State as it has found expression in a legis- 
lative enactment is entitled to weighty consi- 
deration and all reasonable doubts on the ques- 

~i i i . i ■ in favour of a legislative 

decoration thereon (Corpus Juris, Vol. 50, page 

361). So a decision of a Legislature is not to be 
reversed unless it is palpably and manifestly 
arbihary and incorrect (ibid; footnote 88a). If 

^,. ab0h i 10 ^ ° f 5i e i nterr nediary between the 
State and the cultivator in the Khalsa area is 

for a public purpose as has been held in Bihar 
Appeals, surely the doing away with the poli- 
tical vassal and administrative functionary and 
an intermediary — all combined — in Jagir 
area, must be held to be for a public purpose. 
I he integration between the two areas must be 
compiete; for, how can there be two sets of 
rights for people living in areas within th^ 

was s s ih 

? urpose - Then, if the demolition of an 
e lfice is considered for a public purpose ran 

prrnf c ° ntende i that the dismantling of the 
corner towers, .the carved balconies and balus- 
trades of various designs, which either decorat- 
ed or supported the edifice is not uecorai- 

in view ’ the historical ^back- 

ground, the socio-economic trends of the pre- 
sent times, the recital in the preamble 
impugned legislation, and Chap P IV of the im 
' pugned Act, I have no doubt in my mind th St 

from the whole tenor and intendment of toe 

Act it can fairly be inferred that tho “ 

tion of the peasantry living in jagh- areas ^rf 
the emancipation of this class ^ 0 S f sub-human 
serfs from the medieval and archaic bondage 
which was non-conducive to the central 
ests of the community was the S ll 
behind the impugned legislation, and P n P my 
judgment, on this ground the first contention 
of Shn P. R. Das must be rejected. ° n 

(100) Next it was contended that the im 
pugned Act is a fraud on the Constitution and 
therefore void Mr. P. R. Das strenuously CO n- 
tended that the impugned Act pretended to 
make elaborate provisions for paying conrnen- 
sation but by shift and contrivance it has pro 
vided for the evasion of its payment The 
learned counsel took us through various clauses 

1953 M. B./17 & 18 


o °*\ anc * various sub- 

clauses of Cls. 2 and 4 of Sch. I and argued that 

snh nwSiw-'w^ the gross income under 
sub-cls. (li), (in), (iv) and (v) of Cl 4 Sch I 

thp m i! r f ly , ' deductions of artificial ' character! 
the whole object being to inflate the deductions 

satten h Th UI 1 S ab0 a Ut ^on-payment of compen- 
sation. The learned Advocate-General’s main 

argument was first that the jagir was State 

property and that Jagirdars had no rights in 

the da ^s anc * .they cannot claim as of 

th? compensation for the resumption of 

the jagirs Secondly, he contended that the 

C a n?tT Sa i 10n i> ha t S J? e ? n paid and is n °t illusory, 
and, thirdly tnat Art. 31 (4) of the Constitution 

a co g}?\ et e answer to the contentions advanc- 
ed by Shn P . R. Das and Shri Engineer. 

(101) Now where there is admittedly a 
scheme of payment of compensation provided 
under various clauses of various sections it 
seems to be necessary to treat them together 
as part of an organic whole and to see how 
they interact. It will therefore be useful for 
reference to quote here various sections which 
are material for the purpose of this case: 

me *? ti0nin s the relevant sections 
ot the Act, the judgment proceeds as follows): 

It will be seen that a sliding scale for assess- 
ment of compensation has been laid down and 

and poorer Jagirdar has been 
df alt W1 fh m °re hberally than the bigger and 
the wealthy Jagirdar. In Jagir with a basic 

ZZTu 0f R J* 5000 1 / - the totaI deduction that 
could be made would not exceed Rs. 500/- In 

other words, he will get compensation seven 

times R S 4500/- or Rs. 31,50 0 P On the other 

hand, a Jagirdar with a basic income of one 

lac will be hit hard but he too cannot get less 

toan 7 x 50,000 or Rs. 3,50,000/-. A Jagirdar 

with a basic income of 4 lakhs cannot get less 

la ^ S A ' A J hese fi gures of 31,5000/-, 
3,50,000 or Rs. 14,00,000 though inadequate or 
rather grossly inadequate to our sense of 
justice for persons who had been in possession 

uJu Jagl f a for several generations and who 
had been holding a very high status in society 

and the State, yet they can by no stretch of 

imagination be termed as illusory. Howsoever 

inequitable the compensation may appear to be 

a 1 ? £ourt s hands are tied b y the Provisions of 
Art. 31 (4), and, I feel, we have no power to 
examine the contents of the Act on the question 
of quantum of compensation. If the quantum 
cannot be chaHenged, in my opinion, the process 
, by which the quantum has been arrived at too 
cannot be challenged. The Supreme Court’*; 

judgment in Bihar Appeals has o^lyTaken note 
of a distinction between items reasonably re- 
lated to real facts and items having no reason- 
able relation to the purpose in view, a distinc- 
tion similar to that which is observed between 
a causa causans* and a ‘causa sine qua non* 

(a remote cause and a proximate cause) in 

R is . alwa ^ s a Question of 
degree which is to be decided “according to the 

ordinary plain common sense of the business”. 

°P m *° n tlie judgment of the Supreme 
Court lays down that the item which has no 
reasonable relation to actual facts should not 
be considered in computing the quantum of 
compensation. If it is taken as a factor in 
computing it the deduction should be consider- 
ed to be a mere contrivance to reduce the com- 
pensation so it will amount to a colourable or 
fraudulent exercise of legislative power if a 
fanciful sum is subtracted from the calculation 
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of gross assets. In ‘Bihar Appeals’ 1952 S C J 
354 (B) only two items were, on this basis, 
eliminated from consideration. The first was 
the “arrears of rent” due to the landlord for a 
period before the Zamindari was vested in 
Bihar State. It was held that such arrears 
could not vest in the State as a normal result 
of acquisition of any estate or interest therein, 
and that giving of 50 per cent, of these arrears 
was only a mere device or pretence to deprive 
a Zamindar of his money which was not a 
subject-matter of acquisition. Then the second 
item was the. provision in sub-clause (f) of 
S. 23 of the Bihar Act 30 of 1950 laying down 
that 4 to 12| per cent, of the gross assets would 
be deducted from the amount of compensation 
as representing “costs of works of benefit to 
the ryots”. It was held to be invalid as it had 
also no reasonable relation to the purpose in 
view. In this connection again and again Shri 
P. R. Das drew the attention of this Court to 
the following observations cf Chandrasekhara 
Aiyar J. in that case: 

“The Act does not say that this charge re- 
presents the expenditure on works of benefit 
or improvements which the Zemindars and 
proprietors were under any legal obligation 
to carry out and which they failed to dis- 
charge.” 

(103) According to Shri P. R. Das there ought 
to be a legal obligation on the Jagirdars to 
carry out certain work of public utility (e.g., in 
relation to roads, schools and dispensaries) 
before a certain percentage could be deducted 
from the gross income. 

(104) With very great respect, I feel that the 
above observations of His Lordship cannot be 
made applicable to the case of Jagirdars who 
could not have gone to a Court of law for the 
enforcement of their rights against the Suze- 
rain. In India a Civil Court can entertain a 
6uit about a Jagir only when a Deputy Com- 
missioner or a Collector gives a certificate that 
a particular question can be determined by the 
Courts (see Ss. 4 and 6, Pensions Act, Act 23 
of 1871). In the Covenanting States of Madhya 
Bharat, on the other hand, a Civil Court’s juris- 
diction was completely barred and a suit 
against the Suzerain was unthinkable. Consi- 
dering that the relations of the Jagirdars with 
the Suzerain were political, there was no pos- 
sibility of legal rights and legal obligations 
flowing from this relation. Whatever obligations 
there were could have been enforced only by 
the exercise of the Suzerain powers. So the 
observations of His Lordship Chandrasekhara 
Aiyar J. do not apply to the facts of this case. 
It, however, appears to me that His Lordship 
was using the term ‘legal obligation’ in a wide 
and very comprehensive sense and was not con- 
fining it merely to contractual obligations. In 
attempting a classification of “legal obligations” 
Salmond in his Jurisprudence (Art. 174, p. 473, 
Edn. 10) says that they are either (1) Contrac- 
tual, or (2) delietal, or (3) quasi-contractual, 
or (iv) innominate. Explaining the last term, 
the learned author observes that : 

“It is necessary to recognise a final and resi- 
duary class which may be termed as ‘inno- 
minate’ as having no comprehensive and dis- 
tinctive title. Included in this class are the 
obligations of trustees towards the beneficia- 
ries.” 

That the Jagirdars had an obligation towards 
the ryots admits of no doubt. But these obli- 


gations could have only been enforced by the- 
Suzerain, not by the Courts of law. A very 
broad view is, however, to be taken of these 
obligations. At the time when the Sanads were 
dratted, or, when the Manuals were framed, 
nobody could have dreamt that compensation 
would have to be paid for resumption of Jagir 
lands and that such compensation would de- 
pend upon specific words by which an obliga- 
tion for the welfare of the subjects could be 
created. At that time no Jagirdar could have 
gone to a Court of law against an order of 
resumption or could have claimed compensation 
from the Ruler. So there was no need for 
creating an obligation for the welfare of the 
subjects in specified terms. We should not 
therefore expect any clear-cut form for laying 
down obligations on a Jagirdar for the general 
welfare of the subjects. It is true that ‘law’ 
comes from the Ruler as the sole proper source 
of sovereign control; but it has to be borne in 
rqind that at that time it used to come some- 
times in the form of ‘orders’ and sometimes in 
the form of ‘advice’ to the Jagirdars. It is 
too well-known now that an ‘advice’ emanat- 
ing from the political Suzerain gives the depen- 
dant no option and that it is meant to be 
accepted in its entirety. Such ‘advices’ are 
specially noticeable in the far-reaching forma- 
tive work done by His Late Highness Maharaja 
Madhava Rao Scindia of Gwalior State during 
whose regime, in 1913, (Samvat 1970), the rules 
and principles for the governance of Jagir had 
been framed. In the last paragraph of the 
Preface to this Manual for Jagirdars His Late 
Highness observed : 

% 

“If an aristocracy is to be maintained and is 
to be worthy of the name, it must be at once 
an enlightened and a prosperous aristocracy 
for an impoverished or illiterate aristocracy 
is worse than useless. Hence the Suzerain 
must see that the dignitaries of his State 
maintain themselves in prosperity and ‘at 
the same time enable their ryots to enjoy 
the same advantages of wise and beneficent 
management as are enjoyed by the direct 
subjects of the Suzerain power’.” 

(105) In para. 10 on p. 7 of the Durbar Policy 
Vol. 11, His late Highness succinctly stated the 
duties of the Jagirdars in the following words: 

“Besides fidelity and loyalty to their Suzerain 
there are other obligations incumbent on the 
Jagirdars. They must treat such of these 
Ruler’s subjects as are entrusted to their 
charge with justice, sympathy and humanity 
and endeavour to better their condition and 
carefully consider their education, sanitary 
condition and general welfare.” 

These words could well have been written by 
other Rulers also in other States on the obliga- 
tion of a Jagirdar towards his subjects. The 
obligations there were not different from those 
in Gwalior State. We have only to see the 
actual intention behind the words. In my 
opinion the advice should be viewed not merely 
as a pious wish but as laying down a founda- 
tion for an altogether new and enlightened in- 
terpretation of all sanads (old and new). The 
Durbar Policy had in 1925 acquired the status 
of a Durbar Circular (see Gwalior Government 
Gazette Vol. 74 p. 1, dated 21-2-25). The laconic 
and often obscure terseness of the early 
Sanads has to be seen in the light of the chang- 
ed surroundings. There being no necessity of 
military and political service, the Jagirdars 
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were asked to devote their time and money 
towards the general welfare of their subjects. 
The progressive wants of society imposed new 
responsibilities on those who were charged with 
the administration. The cesses that were levied 
from holders of old grants were increased and 
money was utilised by the State for the wel- 
fare of the subjects. The old Sanads were 
scrutinised and whenever an opportunity offer- 
ed itself the sanads were declared defective, 
the Tanka was revised and was raised to 50 
per cent, of the village Nikasi after a survey 
of the village at the cost of the State (R. 42 of 
the Gwalior Manual). It was further declared 
that Road-cess, School-cess, Naksha-Navisi and 
all other cesses levied on the holders of the 
grants were to be included in the ‘half assets’ 
standard and were not to be realised over and 
above the 50 per cent, of the. Nikasi. Besides 
paying the new Tanka at 50 per cent, basis the 
holder was also bound to render services in 
furtherance of works for the benefit of the 
public (S. 43 (A), Gwalior Manual). 

What, then, does all this indicate? The 
intention of the ruling authority was nothin* 
but that a large portion of the Nikasi should be 
spent on the welfare of the subjects. I need 
hardly observe that the views of Gwalior Dur- 
bar worked as a propelling force in other States 
a ? ™ el1 : Jt is however stated on behalf of the 
old Jagirdars of Indore State that the principles 
on which the Gwalior Jagirdars were governed 
could not be made applicable to them It ap- 
pears to me that the Gwalior Ruler’s ’ opinion 
was sufficiently persistent to prevail in the end 
when m 1928, the Indore State adopted, with 
some modification, the same rules and princi- 
ples which had bebn governing Jagirs and 
Jagirdars in Gwalior State since 1913. Chapter 
8 of Indore Manual deals with special Tenures 
for Jagi rs resting on defective sanads or titles 

L n l ayS f d r n I? £• P 1 ’ S * 45 tha t in super- 
session of the old Tanka the ‘half assets’ rule 

would also apply there; and that if the old 

exceeded 50 per cent of the Jama, it 

be reduced to that standard. The old 

™ as tben replaced by a new one in the 

fv!^f\vP V T n j in A PP enc *ix B. It meant clearly 

that State also adopted the principle 

innnrvfo *^ gl +£ ar should spend a portion of his 

Sffic™ 1928 We j f ?£ e of his sub J ects - 

since 1928 it is this Sanad that is regarded as 

the standard sanad a n d i t dearly mentions in 

cl. ( 1 ) of Terms and Conditions” that there 

are severai cesses which are being levied from 

holders of old sanads In the presence of this 

note I do not understand how it is said that 

were not pacing 
cesses or had no obligation in this respect Th% 

appointment of Patwaris and Chowkfdars beTng 
made compulsory by the statute, one is entitled 
to ask the question: for what purposefthese 
cesses were being levied? Every sanad for 
grant from Ruler thereafter reminded the Pran 
tee of his responsibility for the welfare of his 
subjects. The following paras from the pres 
cribed form of a sanad at p. 45 of the Indore 
Manual for Jagirdars are important: 

“(4) you should assist according to your capa- 
city in the management and promotion ‘ 0 f 
institutions of public utility; such as village 
Panchayats, schools etc. (5) you shall serve 
the State faithfully, shall keep the ryots 
pleased, and, by extending and developing 
cultivation, shall improve the village and 
maintain it in a prosperous condition.” 


A. similar provision in Marathi in a sanad can 

be seen at p. 13 of the Hindi Gwalior Jagirdar 
Manual 


3TIPJT cfcK-d *irq * 7 } ^ 

r y ;e , come fhe conclusion from what 

I have stated above that all Jagirdars, old and 

new, were bound to spend some portion o* their 
income for the general welfare of their subjects 
then, in my opinion, the State should have 
power to determine, in a general way, the capa- 
city of a Jagirdar for spending money on this 
account or the extent to which a Jagirdar could 
be made liable on this account for the purpose 
of giving him compensation. The State should 
also have the power to split the obligation 
towards the general welfare of the subject” 
which is after all a vague term) into suitable 
Heads e.g into those ‘-for Education, Public 
Health and Roads” as has b.een done in the 
impugned legislation. A Ruler’s doing or not 
doing anything for the Jagir subjects in this 
respect has nothing to do with the Jagirdar’s 
liability. It, therefore, comes to this that if a 
Jagirdar had obligations towards the general 
welfare of the ryots, though these obligations 
couid be enforced only by the exercise of the 
Suzerain powers yet they would have to be 
considered in computing the quantum of com- 
pensation. Then comes the element of precari- 
ousness in the position of Jagirdars. As stated 
abo^e the sword of Damocles was always hang- 

, beac ^ a Jagirdar. Any displeasure 
ot the Ruler was bound to make the Jagir 
liable to resumption and the Ruler’s decision 

'y as no l sub i ect t0 challenge or judicial review 
Alter the formation of Madhya Bharat State, 

* he ® ulers had devolved on the 
Madhya Bharat Government by virtue of Art 
VI (a) of the Covenant. It is the element of 
precariousness that has also to be taken into 
consideration while awarding pecuniary com- 
pensation to a Jagirdar. 

(107) The learned Advocate-General contends 

that a Jagirdar has no rights in the Jagir and 
has no property. I am clear in my mind that < 
the Jagir lands including forests, quarries 
mines, tanks etc. belong to the State and nof to 
the Jagirdars. The Jagirdars could be regarded 
only as political vassals under the Suzerain in 
possession of the properties with a right to en- 
joy the income thereof, and, also as administra- 
tive. functionaries responsible for the adminis- 
tration, and, their position was bound to vary 
with any change in the political set-up of the 
State In my opinion, the Jagirdars were enti- 
tled to political pension or to compensation as 
commutation of pension. Whatever compensa- 
tion on whatsoever basis may be paid to them 
by tne Suzerain cannot be challenged by them] 
as they have no right to demand any compen- J 
sation. It has. always to be borne in mind that 
the power which confers can always take away 
that which it nas granted and the question of 
compensation does not arise at all. On this 
ground I should dismiss these petitions. ' 

(108) There is however another side of the 
question which should also be considered. Arti- 
cle 31 A of the Constitution, contemplates fram- 
ing of laws by the State for the acquisition of 
any estate or of any rights therein; and„'further 
lays down that the expression “estate” includes 
any Jagir, inam, muafi or other similar grant 
The impugned legislation seems to have been 
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prepared on this basis and lays down principles 
for awarding compensation. The word ‘pro- 
perty’ has not been defined anywhere in the 
Constitution; and. though I am not sure, still I 
am disposed to think that the Jagirdar may be 
said to have a right, as an occupant of a Jagir, 
to enjoy many kinds of income therefrom sub- 
ject io certain restrictions and subject to certain 
obligations so long as his Jagir was not resum- 
ed according to the relevant provisions of the 
Manual of Jagirdars. It is the loss of this right 
that may give him a right to compensation. 
The word ‘property’ is an ambiguous term in 
law; for, its meaning varies according to the 
purpose in hand; and as Lord Porter observed 
at p. 1051 in (1940) AC 1014; 

-The word property is not a term of art, but 
takes its meaning from the context and from 
its collocation in the document or Act of Par- 
liament in which it is found and from the 
mischief with which that Act or document is 
intended to deal”. 

To-day many instances can be given which ex- 
tend the term ‘property’ to cover whatever has 
a present or potential material value. In my 
opinion, the Jagirdar, in this sense, may be 
said to have ‘property’; and this ‘property’ is 
to be acquired. This aspect of the question also 
merits Tonsideral ion. The correct assessment of 
the value of that property which is subject to 
many obligations and restrictions and which 
has an element of precariousness involved in it 
must however present an extremely complicat- 
ed and speculative problem. Under the provi- 
sions of our Constitution the law has however 
to abstract some principles to reduce the right 
to terms of money ‘‘not perhaps on grounds of 
pure logic but simply for practical reasons”. If 
the State has abstracted some principles on th? 
basis of experience gained in the Jagir Depart- 
ment of Gwalior State which had been dealing 
with more than 500 Jagirdars and where a high 
water-mark had been reached in Jagir admini- 
stration, this Court must hold its hand and 
leave the principles as th^y are; for, the Legis- 
lature and the executive it controls had the 
accessary information, the knowledge, and the 
experience to judge what percentage should be 
deducted for what item. On this ground, I do 
not think it proper to embark on detailed and 
close enquiry into the provisions of various 
sub-clauses of the clauses of Sch. I. This Court 
cannot arrogate to itself the powers of an ap- 
pellate Court in this respect. If the Legislature 
had merely laid down that the compensation to 
be paid to a Jagirdar would be three times the 
gross income surely we could not have set it 
aside as ‘ultra vires’ or as a fraud on the Con- 
stitution. We should, on the other hand, be 
satisfied that the Legislature in this case has 
not attempted to disguise or conceal the process 
by which the quantum of compensation has 
been arrived at. I will therefore be satisfied 
with general observations relating to the prac- 
tice regarding various sub-clauses of Cl. 4 of 
Sch. I. 

(109) Sub-clause (ii) : It was argued on behalf 
of the petitioners that the percentage on ac- 
count of expenses of collection of rent is too 
exorbitant. I do not think it merits any consi- 
deration. It is 7 per cent, for Jagirs with a 
gross income upto Rs. 2,000/- and 10 per cent, 
for above this amount. In Gwalior Qannon 
Ryotwari of Samvat 1974 the Patel was allowed 
one anna per rupee (or 6} per cent.) on actual 
realisation of the rent (S. 22). The Gwalior 


Revenue Manual of Samvat 1990 (S. 212) al- 
lowed 10 per cent, as charges for collection of 
rent. In my opinion a reasonable percentage 
has been laid down in the impugned legislation 
which is the same as in Madhya Bharat Zamin- 
dari Abolition Act (Act 13 of 1951). 

(110) Sub-clause (iii); The next item disputed 
is on account of land records and Chowkidari 
establishment on which 12J p.c. is to be deduct- 
ed. Shri P. R. Das urged that the two items are 
lumped up without any reason and 12£ per 
cent, has no relation to actual facts. In my 
opinion the village Watchman and the village 
Patwari are like the acid and the alkali com- 
bining to form the salt of village administra- 
tion. It is difficult to conceive how a village can 
be managed in the absence of either of them. 

I can find no fault in ‘lumping’ them together. 
Apart from provisions of law, it was incumbent 
on a Jagirdar to engage a patwari and a chow- 
kidar for discharging his obligations in legard 
to the Jagir village and for maintaining it. It 
is not in dispute that every Jagirdar in Gwa- 
lior, Indore and Dhar State was bound to main- 
tain a Chowkidar (vide S. 140 of Gwalior Jagir 
Manual, S. 197 of Gwalior Police Manual, Ss. 
129 and 130 of Land Revenue and Tenancy Act 
of Holkar State; Revenue Circular No. 26 of 
2-2-1932 Holkar State and Ss. 167 and 168 of 
the Dhar State Land Revenue and Tenancy 
Act (Act 1 of 1940). It is however, urged that 
the Indore Land Revenue and Tenancy Act, 
1931 and the Dhar Land Revenue Tenancy Act, 
1940-1941 have been repealed by virtue of S. 2 
(3) of Madhya Bharat Revenue Administrative 
and Ryotwari Land Revenue and Tenancy Act, 
Samvat 2007 (Act 66 of 1950) and that there is 
no provision in the new Act for Chowkidars. 
It is conceded that S. 139 of the said Act 66 of 
1950 deals with the appointment of village 
servants but it is urged that no rules have been 
formed by the Government for appointment of 
village servants and therefQre the Jagirdars 
now are not bound to pay the Chowkidars. In 
my opinion the contention is not well founded. 
A village watchman is a ‘village servant’ within 
the meaning of S. 139 of Act 66 of 1950 and 
the proviso to S. 2 saves all such Rules, Stand- 
ing orders and Circulars as are not inconsistent 
with or contrary to any provision of the new 
Act until they are superseded or repealed by 
Rules made under the new Act. So the Rules 
framed for appointment of Chowkidars in Jagirs 
made under S. 135 of the Indore Act 1 of 1931 
and under S. 173 of the Dhar Act 1 of 1940-41 
are still in force. 

(111) As the Jagir Manuals have not yet been 
repealed the Jagirdars of former Gwalior State 
could not raise this objection; but it was argued 
on their behalf that Chowkidari cess from 
tenants having been stopped with effect from 
1-11-1951 (vide Vigyapti Revenue Department 
No. 72332/9B dated 24-11-1951, Madhya Bharat 
Government Gazette dated 1-12-1951) they are 
freed from their obligation in this respect. I 
need hardly observe that the Jagirdars were 
realising a number of cesses from their tenants 
and they had to be stopped by an order of the 
Raj Pramukh; but this in no way affects their 
liability towards the Chowkidars. 

(112) As regards the Patwaris it was laid 
down in the Jagir Manuals that a Jagirdar had 
to engaee passed and competent. Patwaris (S. 
62A of Gwalior Manual and proviso to S. 66 of 
Indore Manual). The Patwaris of Jagirs and 
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Land r ec° r d s of those areas came under the 
jurisdiction of State Government by virtue of 
Ordinance 21 of 1948 which was followed by an 
Act 25 of 1949. It was laid down in Ordinance 
and the Act that the appointment of patwaris 
will be done by the Government and the cost in 
proportion to the income of the Jagirs to be 
determined by the Government shall be realised 
from the Jagirdars as arrears of Tanka. The 
experience of three years in managing the land 
records and Patwaris establishment in Jagirs 
by the State officials has to be given its due 
weight. It may also be mentioned here that 
under R. 3 of S. 42 of the Jagirdars Manual of 
Gwalior State, in Jadid-Usul Jagirs 5 per cent 
on the gross Nikasi was to be left to the holder 
for expenses on account of Patwaris and 
Chowkidars. This amount was found to be 
insufficient and had to be raised to ten per 
cent, on 10-3-1945 by a Durbar Order (vide 
p. 960 of Gwalior Government Gazette 11-8- 
1945).. In my opinion 12£ per cent, deduction 
on this account in 1951 cannot be challenged 
• ( i 13 + } ‘fub-clause (iv):’ The third deduction 
is that of 15 per cent, of the gross-income, if it 
exceeds Rs. 2000/-, otherwise an amount equal 
to 10 per cent in other cases, on account of 
Education, Public Health and Roads. This is 
in fact for tne general welfare of the ryots”, the 
remarks on which made above in Paras. 28 and 
29 will be relevant in this connection also. This 
deduction is based on the Gwalior practice 
Under S 98 of the Manual for Jagirdars of 
Gwalior State it was incumbent on all Jagir- 
dars haying an annual gross income exceeding 
Rs. 10,000/- and on those Jagirdars, having less 
income as the Darbar may specify, to submit 

5? ^ in A Ua L Re R 0rt u in the form 6 iven in Appen- 
dix C to the Darbar every year in September. 

According to Chap. VI of Appendix C (see p 73 

of the Manual) information was required in the 

pi o 9 Cr e bed 11 form on Tr the following points: 

32. Small pox Vaccination arrangements 

33 * in' 1 them °* Schools and stud ents leading 

34. Hospital or Dispensary 

35. Sanitation. 

l L was * a * d d °wn in Darbar Policy Vol 

for the Jagirdars that each one of them should 
have a separate hospital in his Jagir 

S* i«ta? Pe 2,v? fK P °\ the financia l condition of 

his estate whether he can afford to have one 

or not, but where the circumstances allnw 

one. should certainly be opened and where the 

Jagir has not means to do so, it should join 

dfspens g ary^ rS “ mamtainin S a travelling 

. 015) As regards Schools, it was laid down 
m R. 2, Chap. IV of the Education Manual of 
Gwalior State that in Jagirs having gross in 
come of Rs 50 000/- or more, no school woukl 
be opened by the State. They were to be pro- 
vided with qualified staff by the State if so 
desired by the Jagirdars who had to pay thp 
salary of such teachers. In other Jagirs the 
Jagirdars had to construct the school buildings 
at their own costs. If the number of students 
exceeded 100 then the addition and extension 
was to be done by the State. If the Jagirs paid 
school cess then the Education Department 
would provide teachers for Schools and would 
pay their salaries and contingent expenses If 
however the Jagirs maintained their own * 
schools then it was laid down that they would 
be entitled to remission of School Cess. 


(116) Then, the Road Cess was also being 
levied on the Jagirdars and with the concur- 
rence of the Government of India it was re- 
covered from the guaranteed Estates as well. 
Ine order of Gwalior Darbar dated 5-10-1942 

i 9 e V/Qo Pai J S ° f N e ° ri -Bhonrasa Road in File No. 
123/32 of 1997 Department Muntazim Jagir- 

aaran Gwalior State) to recover the outstanding 
amount of the Road Cess from Sardar Angre 
who had not paid Road cess for ten years is 
sufficient to show that the Jagirdars were al- 
ways held liable for its payment. The policy 
was to encourage the Jagirdars in building 
roads m their area. If they built roads in 
Jagirs they were excused from payment of road 
, f 11 , consideration of the Jagirdar Sahib 
of Ponn having built many roads in his Jagir 
and Ins doing other good work in the interest 
of the Jagir people he was excused from plying 
road cess in 1917-18” (Darbar Policy, Vol. IV p 
27). A general order was issued In 1924* laying 
down that Jagirdars having a gross income 
above Rs. 5000/- would not have to pay Road 
and School Cess provided they constructed 
Roads and maintained Standard Schools, in 
their Jagirs (vide Gwalior Government Gazette 
dated 22-11-1924; Notification of Home Depart- 
ment, Jagir Section). By this Notification the 
cesses which the Jagirdars realised from their 
tenants were also stopped. 

(J. 1 ?) * n C iv il Miscellaneous Case No. 1 of 
1952 it is admitted by the Raja of Raghogark 

/t> at 192 4> during his minority, an Abwab 
(Road and School Cess) of Rs. 1208/- had been 
imposed on his estates. . .The Raja states that 
he had protested, but this is not material here 
i he practice of imposing Road-School Cess ori 
the Jagirs in Gwalior State is very well proved 
The new perpetual sanads given to the 43 
guarantee-holders in 1924 also refer to these 
cesses in the following terms in Marathi: 

^ airier anw 

^ ^<31 3Tf| df Rdfa* 

(Road and School Cesses and other cesses 
which have been levied, according to the ex- 
isting rules, on the income of the villages 
a nd which have been specified in Naksha 
should be deposited within the specified 

period). (See the sanad of the Raja of 
Raghogarh).” 

It wall thus be seen that the Jagirdars in 
Gwalior State were considered liable to spend 
portion of their income for Education, Public 
Health and Roads. 

(118) Considering the duty of the Jagirdars 
(m paras. 4 and 5 of Indore Form of Sanad 
quoted above) for assisting, according to capa- 

• • Y?, 1 ?. * he mana gement and promotion of the 
institutions of public utility, for maintaining 
the village in . a prosperous condition and for 
improving it, in my opinion, according to the 
well-known rule of ‘ejusdem generis’, a Jagir- 
dar in Indore State was also liable for expendi- 
ture in connection with Education, Public 
Health and Roads. Para 4 definitely says that 
a Jagirdar should “assist in promotion of insti- 
tution of public utility (e.g. Village Panchayat 
schools etc.).” Then he was to keep ryots 
pleased and to improve the village and main- 
tain it in a prosperous condition. Unless there 
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is sanitation and eradication of disease from 
‘he area where tenants and agriculturists re- 
side and unless there are roads or good path- 
ways to and from the village, it is difficult to 
conceive how it can be improved or how it 
could be maintained in a prosperous condition. 
The capacity of a Jagirdar to spend money for 
these improvements will, of course, be judged 
by the State while laying down principles for 
giving him compensation. It is however to be 
borne in mind that the State has only prepared 
3. working basis of a general system for pay- 
ment of compensation after establishing ap- 
proximate uniformity in essentials. It all 
Sanads (or old Sanacis of all Jagirdars) are to 
be closely scrutinised the result would be be- 
wildering diversity cf terms leading to confu- 
sion without serving any useful purpose. In 
my opinion, we should not allow divergences 
11 Sanads to impair the symmetry of the main 
labile. The Ruler’s intentions about the duties 
of the Jagirdars had been expressed in new 
form of sanads which had been the basis of the 
administration in Jagirs in Holkar State since 
1928. Whatever t lie State may be doing for the 
Jagir population can in no way affect the 
Jagirdar’s liability for the welfare of his sub- 
jects. Sections 109 and 122 of Gwalior State 
Jagirdars Manual and Ss. 113 and 125 of the 
jEiolkar State Manual also lay down that the 
■departmental chief will arrange, if the Jagir- 
clars so desire, for technical advice being given 
in matters relating to Public Works, Land Re- 
cords, and other matters in the interest of the 
estate. If the Jagirdars had not felt their 
loyal duty for making general improvement in 
their estates these provisions would have been 
unnecessary. 


(119) As I hold the deduction valid, it fol- 
lows that the School buildings and the Dispen- 
sary buildings built by the Jagir money should 
x-Iong to the Jagir villages (i.e., the State) and 
not be considered as private property of the 
Jagirdar. In this view I hold that cl. (g) of 
S. 4(1) of the Act is also valid. 

(120) ‘Sub-clause (v) : ’ The last deduction is 
on account of Police. Revenue and Judicial 
powers. This affects only those Jagirdars who 
on 15-5-1948 exercised those powers. There is 
no provision in the two Manuals for investing a 
Jagirdar with Police powers. The only relevant 
provision was to be found in S. 1 9 1 of Gwalior 
State Police Manual of Sam vat 1999 which has 
Ttven repealed by the Police Ordinance (Ordi- 
nance 30 of 19-18) promulgated on 13-11-1948. 
This Ordinance was followed on 12-5-1949 by 
the Police Act (Act 32 of 1949) which in its 
turn was repealed by the Madhya Bharat Police 
Act (Act 76 of 1950). The management and 
control of the Jagir Police passed under the 
Inspector-General of Police by virtue of Ordi- 
nance 19 of 1948 (Madhya Bharat Government 
Gazette dated 6-11-1948). 

(121) Chapters 13. 14. 15, 16 (ind 21 of the 
Manual for Jagirdars of Gwalior State con- 
tained provisions for investing a Jagirdar with 
Judicial and Revenue powers. The Gwalior 
Ordinance No. 18 of Samvat 2004 promulgated 
on 24-5-1948 deprived the Jagirdars of their 
Judicial and Revenue powers and repealed the 
aforesaid chapters of the said Gwalior Manual. 
Tins had be ''n followed by the Madhya Bharat 
Ordinance 19 of 1948 (Madhya Bharat Gazette 
dated 6-11-1948) and the Madhya Bharat Act 
28 of 1949 (Madhya Bharat Government Gazette 


dated 12-2-1949). Both the Act and the Ordi- 
nance had repealed all the provisions in the 
laws of Covenanting States which related to the 
investing of Jagirdars with P.olice, Revenue 
and Judicial Powers. 

(122) It is noteworthy that the provisions 
repealed do not state anything about the ex- 
penditure in connection with Revenue and 
Police powers. It is conceded that the practice was 
that the Jagirdars were bearing these charges. A 
Jagirdar in Gwalior State invested with Police 
powers had also to submit in his annual ad- 
ministration report an account of the number 
of Police force in the estate, arms in possession 
of the above Police force -with details, and about 
expenses on account of the maintenance of the 
above force (see p. 72 of the Manual). That the 
Jagirdars were bearing expenses of Revenue and 
Police stall admits of no doubt. It is contended 
that the repealing statute should have clarified 
the matter as to whether the Jagirdars should 
continue to bear expenses even when they were 
deprived of their powers. In my opinion, whe- 
ther the liability^ is imposed in the repealing 
statute or in the impugned legislation that should 
make no difference. As 1 stated above, the 
various enactments affecting Jagirs passed one 
after another in rapid succession from 1948 to 
1951 should be viewed as component parts of 
the same machine; they should have little mean- 
ing if each is examined in isolation. It has to 
be borne in mind that the Jagirdars were per- 
manently deprived of their Judicial, Revenue 
and Police powers only on 12-2-1949 by Act 18 
of 1949. Within few months of the passing of 
this Act, the Bill for Abolition of Jagirs had 
been introduced in the State Legislative As- 
sembly. It appears to me that the legislature 
had at that time made up its mind for re- 
suming the Jagirs and it wanted to keep the 
liability of Jagirdars for the Police and Re- 
venue powers subsisting only for the purpose 
of making deduction when laying down prin- 
ciples for payment of compensation to the Ja- 
girdars. The same consideration would apply 
to the expenditure in connection with Judicial 
powers. The Jagirdars had lock-ups for pri- 
soners & had to meet expenditure for under-trial 
prisoners. They had to submit the details of this 
expenditure in their Administrative Reports (p. 
72 of the Gwalior Manual). Sections 66 and 67 
of the Manual of Gwalior State do not state 
anything about this expenditure which the Ja- 
girdars had been meeting from the income of 
their Jagirs. The presumption is that in laying 
down the percentage of deduction the State 
has duly taken into consideration the income, 
if any, the Jagirdars had been getting from 
the Judicial and Revenue work. It is not open 
to us to see whether the deduction is adequate 
or inadequate. It is difficult to appreciate the 
argument that the Jagirdars can spend this 
money for the sake of their ‘prestige’ but once 
they have been deprived of their powers they 
would not be prepared to undertake the ex- 
penditure and the liability. This smacks of 

dictating terms to Suzerain which cannot be 
allowed. The State has the right to tell the 
Jagirdars that it was due to their mismanage- 
ment that it had to incur expenditure in over- 
hauling the entire system in the Jagir area and 
also in absorbing the Jagir employees in the 
service of the State and that the concerned 
Jagirdars would have to bear proportionate 
expenses. The intention of the Legislature is 
clear on this point. I need hardly repeat what 
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.1 had observed in the beginning (para 17 
above) that the Jagiri system in Madhya Bha- 
rat was not based on the notion of contract, but 
on that of command. There is nothing in these 
s deductions, in my opinion, which may be term- 
ed as unrelated to actual facts. I hold these 
deductions valid. 

(123) ‘Clause 2, sub-clause (c):’ As regards 
calculation of gross income in cl. 2 Sch. I, it was 
contended on behalf of the Raja of Raghogarh 
‘(C. M. Case No. 1 of 1952)’ that gross income 
has been reduced deliberately by calculating 
the Forest Revenue in sub-cl. (c) on the basis 
of data regarding average yield for 20 years 
preceding the basic year. It was urged that 
the price of forest products has only recently 
.gone up, and, that before the war it was very 
low, so it should be deemed to be a case for 
reducing artificially the figure of gross-income. 
It is no doubt true that in case of quarries 
(sub-cl. d), the average income of ten years is 
taken as the basis; and in case of forests, the 
■ average income of 20 years is taken for the pur- 
pose of calculating gross income. The figures 
speak for themselves; but the petitioner has to 
overcome the strong presumption which the 
decision of the Legislature in enacting the 
Jagir Forests (Prevention of Indiscriminate 
•'Cutting) Act (Act 55 of 1950) is calculated to 
raise against the Jagirdars. The presumption 
is that the Jagirdars in Madhjrn Bharat were 
bent upon frittering away the forest resources 
of their Jagir by indiscriminate and nnplann^d 
cutting of trees. It is possible that what was 
not done during last twenty years for con- 
serving and developing the resources (S. 118, 
Gwalior Jagir Manual) was undone during the 
last two or three years in order to earn as much 
money as possible. The figures given on be- 
half of the Raja are to the effect that before 
1940, the annual income from the products of 
his forest was only Rs. 15,299/- but this year 
it has reached Rs. 2,16,727. Instead of pro- 
ving a rebuttal, the presumption is re-inf orced 
by the figures, and in these circumstances, the 
■contention must be rejected. 

disposes of a U contentions raised. 

(125) The result is that, in my judgment, 

if r fu ls no , f? rce ln ar *y of the contentions and 
all the petitions must be dismissed. I order 
accordingly. 

(126) I agree that leave to appeal to the 
.Supreme Court be granted to the parties. 

ORDER OF THE COURT 

(127) BY COURT : The result is that the 
M. B Aboiition of Jagirs Act 28 of 1951 il 
declared to be valid except as regards S. 4(1) 
(g) and sub-cls. (iv) and (v) of cl 4 of Sch I 
which are declared to be illegal and inoperative 
A writ of mandamus will issue to the State 
Government directing not to give effect to the 
provisions of the impugned Act stated above 
Parties to bear their own costs. The order of 
ad interim injunction is vacated. Permission to 
file an appeal is granted to both the parties. 

A/D.R.R, Order accordingly. 


Industrial Tax Rules (Indore) (1927), R. 3 
(2) (IX) — Commission paid to Managing 
Agents — (Income-tax Act (1922), S. 10 (2) ). 

The Company had agreed to pay 16 
p. c. on the net profits of the company to 
the Managing Agents. The amount of the 
commission was not to be less than 
Rs. 25000/- in each year. In the return 
for 1939 Rs. 27537 were shown as paid for 
commission. The Special Tax Commis- 
sioner did not allow Rs. 2537 on the 
ground that the commission on profits was 
not an item of expenditure incurred solely 
for earning the assessable profits within 

R. 3 (2) (ix) and there was Huzur Shree 
Shankar Order No. 173 of 29-6-1933 com- 
municated by a Notification No. 13 of 
14-7-1933. On appeal against the order of 
the Special Tax Commissioner: 

Held that Huzur Shree Shankar Order 
No. 173 of 29-6-1933 was conclusive and 
hence the company was not entitled to de- 
duct the sum of Rs. 2537 from taxable 
profits. (Paras 6 and 11) 

Anno: Income-tax Act, S. 10 N. 13. 

S. M. Samvatsar, for Appellant; Advocate- 
General, for the State. 
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JUDGMENT: This is a second appeal by the 
Rajkumar Mills Ltd., Indore against the order 
of the Special Tax Commissioner dated 30-11- 
1950 under the amended R. 13 of the Indore 
Industrial Tax Rules of 1927 (Vide Notification 
No. 562/VII A/49, published in the Madhya 
Bharat Government Gazette dated 31-12-1949). 
The only point raised in this appeal is that the 
Special Tax Commissioner was wrong in dis- 
allowing deduction from the assessable profits, 
a sum of Rs. 2537/- paid as commission to the 
managing agents out of profits. 

(2) Mr. Samvatsar who appears for the appel- 
lant contends that the remuneration paid to the 
managing agents is an item of expenditure 
solely incurred for the purpose of earning pro- 
fits and hence under R. 3, sub-r. (2) (IX) of the 
Indore Industrial Tax Rules of 1927 profits 
must be computed for the purposes of assess- 
ment of Industrial tax after deducting the 
amount of remuneration paid to the managing 
agents. Before proceeding to consider whether 
the above named sum of Rs. 2537/- paid to the 
managing agents should be deducted from the 
profits to be assessed to industrial tax, it is 
necessary to give a few relevant facts of the 
case. 
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(INDORE BENCH) 

(FULL BENCH) 

KAUL C. J., SHINDE AND CHATURVEDI J 

Rajkumar Mills Ltd., Indore, Appellant 
State of Madhya Bharat. 

Second Appeal No. 13 of 1951, D/- 3-10-19' 


(3) The Rajkumar Mills Ltd. was incorporat- 
ed in 1922 under the Indore Companies Act of 
1914. Industrial tax rules were promulgated in 
1927. Under the rules return of income was 
submitted for the year 1939 after the general 
meeting. The total profit was shown as Rs. 
1,44,573-0-0. The assessable profit was shown 
at Rs. 13,023-5-10 and a sum of Rs. 1220/- was 
paid as industrial tax. The assessment officer 
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made final assessment on 19-7-1946 and showed 
Rs. 1,61,263/- as total profits. According to him 
assessable profits were Rs. 39,893 & demanded 
Rs. 3739-15-6 as industrial, tax. An appeal was 
preferred to the Commerce Minister. During the 
pendency of the appeal the rules were amended 
and hence according to the new rules the appeal 
was transferred to a Special Tax Commissioner 
for decision. The Special Tax Commissioner 
allowed only Rs. 25,000/- out of Rs. 27,537/- 
paid as commission to the managing agents 
from the profits. But he refused to allow the 
deduction of Rs. 2537/-. Hence the Rajkumar 
Miils Ltd. have filed this appeal. 

(4) By Articles of Association of the Rajku- 
mar Mills Ltd., the company entered into an 
agreement with the firm of Sir Saroopchand 
Hukumchand and Co. and provided for the ap- 
pointment of th° said firm as the managing 
agents of the company on the terms contained 
in the agreement (vide Art. (4) of the Articles 
of Association of the Rajkumar Mills Ltd.). By 
the said agreement it was agreed between the 
company and firm of Sir Saroopchand Hukum- 
chand and Company as follows: 

“In consideration of the premises and as re- 
muneration therefor and for the services to 
be performed by the sai^j firm as such 
Managing Agents as aforesaid the company 
shall pay to the said firm the following al- 
lowance and commission that is to say: 

(a) An allowance of Rs. 1000/- (One thou- 
sand) per mensem to commence from the 
registration of the company until the Mill 
of the company begins to work and there- 
after of Rs. 1500/- (fifteen hundred) per 
mensem, as office allowance for super- 
vision of, and attention to the Company’s 
business, such allowance to be exclusive 
of all rents of the office of the company, 
and salaries, emoluments, and wages 
payable to the office staff and the clerks, 
servants and employees of the company, 
and all other expenses of the office esta- 
blishment, all of which are to be paid by 
the company. 

(b) A commission at the rate of sixteen per 
cent, on the net profits made by the 
company, such profits to be calculated 
after allowing for all the usual working 
charges, interest on loans and advances, 
repairs and outgoings, but without any 
deduction being made for expenditure on 
capital account or on account of anv sum 
which may be set aside in each year out 
of the profits for reserve or any other 
fund or account, and it is hereby express- 
ly agreed and declared that the amount 
of such commission payable to the said 
firm shall not be less than Rs. 25,000/- 
ln each year, and that if in any vear no 
such commission is earned or it falls 
short of Rs. 25,000/- the company will 
pay to the said firm a sum sufficient to 
make up the guaranteed minimum of Rs. 
25,000/- on account of such commission 

&c. &c. &c. 

(Vide Cl. (6) of the agreement). 

(5) The said agreement also provided that it 
shall be lawful for the said firm to assign this 
agreement and the rights of the said firm there- 
under and the whole or anv portion of their 
remuneration as aforesaid, without thereby in 
any way affecting or prejudicing their appoint- 
ment as such Managing Agents as aforesaid 
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(vide Cl. (19) of the agreement). Clause (23) of 
the agreement runs as follows: 

“23. In the event of the company being wound 
up at any time for the purpose and with the 
object of transferring their business to another 
company, the company i. e . the said The 
Rajkumar Mills Ltd., shall make it one of the 
terms and stipulations of their agreement for 
the transfer of their property and business to 
such other company as aforesaid, that such 
otn-r company shall appoint the said firm of 
whatever member or members the same mav 
at the time of such sale and transfer as afon> 
said, consist, to be managing agents of such 
new company, and with the like powers and 
authorities to the said firm, and on the same 
terms and conditions as to remuneration, 
emoluments, and otherwise as are herein con- 
tained, and it is hereby expressly agreed and 
declared that save and except with such 
conditions and stipulations as one of the 
terms o.f the sale and transfer thereof the 
company, i.e. The Rajkumar Mills Ltd., will 
not sell and transfer their business to anv 
other company.’* 

Clause (24) of the agreement reads as follows: 

“In the event of the company being wound up 
at any time, either voluntarily or otherwise, 
with the object of entirely ceasing to carry 
on its business any longer, and not with the 
object of transferring its business to any other 
company, the said firm shall receive from the 
company or the liquidators thereof, as com- 
pensation for the loss of their employment 
as such managing agents as aforesaid a sum 
of money equivalent to five times the average- 
annual commission earned by the said firm 
during the period of 6 years preceding the 
resolution or order, as the case may be, for 
the winding up of the company, if the com- 
pany shall have so long existed, or ten times 
the average annual commission earned by the 
said firm during the year preceding such re- 
solution or order, since the date on which the 
company was entitled to commence business, 
if the company shall be wound up within the 
said period of 6 year*”. 

(6) The point for consideration in this case is. 
whether the sum of Rs. 2537/- should be allow- 
ed to be deducted from the taxable profits or 
not. The sum of Rs. 25,000/- has already been 
allowed by the Special Tax Commissioner 
presumably on the ground that the payment 
of this sum is not dependent on the making of 
profits. Clause (6) of the agreement reproduced 
above clearly states that the company will pay 
to the managing agents the sum of Rs. 25,000/- 
whether it makes any profits or not. Taking 
this sum to be an item of expenditure incurred 
solely for the purposes of earning profits the 
Special Tax Commissioner deducted this amount 
in computing the profits for the assessment of 
industrial tax. The sum of Rs. 2537/- paid in 
excess of Rs. 25,000/- is clearly a share, of 
profits earned by the company. It has, therefore*, 
to be determined whether this share of profits 
paid as commission to the managing agents 
should be regarded as an expenditure incurred 
solely for the purposes of earning profits or not. 
In — ‘Pondicherry Rly. Co. Ltd. v. Commr. of 
Income-tax, Madras’, reported in AIR 1931 P C 
165 (A) Lord Macmillan, who delivered the 
judgment made the following observations: 

“The Pondicherry company is taken bound inc 
the convention with the French Minister to 
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‘make over’ to the Colonial Government ‘one 
half of the net profits’ of the undertaking 
arrived at in the manner prescribed in the 
convention. It is claimed for the company 
that when it makes over to the Colonial 
Government their half of the net profits it is 
making an expenditure incurred solely for 
the purpose of earning its own profits. The 
Court below has unanimously negatived this 
contention and in their Lordships’ opinion has 
rightly done so. A payment out of profits and 
conditional on profits being earned cannot 
accurately be described as a payment made 
to earn profits. It assumes that profits have 
first come into existence. But profits on their 
coming into existence attract tax at that point 
and the revenue is not concerned with the 
subsequent application of the profits.” 

Rule 3, sub-r. (2) of the Indore Industrial Tax 
Rules corresponds with S. 10 (2), Indian Income 
Tax Act of 1922. Acting on the authority of 
this ruling the Cabinet of Indore State passed a 
resolution No. 1072 dated 28-8-1931 and ordered 
that the agent’s commission on profits should 
not be allowed to be deducted from the 
assessable profits. (Vide Notification No. 1 dated 
2nd/3rd February 1932, published in the Holkar 
Government Gazette dated 8-2-1932). It appears 
that Mill owner made a representation to His 
Highness the Maharaja of Indore. His Highness 
the Maharaja referred the matter to the High 
Court for opinion, and on receipt of the opinion 
of the High Court Notification No. 13 dated 
14-7-1933 was issued by the Commerce and 
Industry Department. This Notification reads as 
follows : 


“In continuation of this office Notification Nc 
1 dated 3-2-1932 it is hereby published fo 
the information of the mills and factorie 
concerned that on submission of the Prim 
Minister’s (Legal Department) report No 2 
dated 11-5-1933 His Highness the Maharaj, 
is pleased to order (Vide Huzur Shre. 
Shankar Order No. 173 dated 29-6-1933) tha 
the opinion of the Full Bench of the Hig] 
Court being that the managing agent* 
commission on profits is not an item o 
expenditure incurred solely for the purpos 
of earning the said profit within the meaninj 
of R. 3 (2) (IX) of the said Industrial Ta: 
Rules and this being also the view of th- 

?n£> me i /*, WX* in their resolution Nc 
1072 dated 28-8-1931 the aforesaid cabine 

resolution be given effect to and the industria 

tax due on the amount of the managini 

agent’s commission on profits be recovere 

with effect from the date of the said Cabine 
resolution.” 


This Notification makes it abundantly Hp ar 
that His Highness the Maharaja ordered that 
the industrial tax due on the amount of th« 
managing agent’s commission on profits he 
recovered. This being an order of the ruler 
who enjoyed sovereign powers, that order is not 
open to challenge. This is a mandate emanating 
from a sovereign and as such has the force of 
law. This Court has, therefore, no power to 
go behind the order and enquire as to whether 
the managing agent’s commission on profits is 
an item of expenditure solely incurred for the 
purpose of earning profits or not. I n this view 
of the matter the point at issue is concluded by 
Huzur Shree Shankar Order No. 173 dateH 
29-6-1933. 

(7) Conceding, however, for the sake of 
argument, and only for the sake of argument 


the contention of Mr. Samvatsar, the learned 
counsel for the appellant, that Huzur Shree 
Shankar Order passed not in the exercise of the 
ruler’s sovereign powers but as a head of the 
executive to give effect to the opinion of the 
High Court, which then had no power to decide 
any matter in respect of industrial tax, I 
proceed now to examine whether the amount of 
Rs. 2537/- paid out of the profits to the commis - 
sion agents is an item of expenditure incurred 
solely for the purpose of earning profits or not. 
We have been referred in the course of argu- 
ment to — AIR 1931 PC 165’, (A); — ‘Indian 
Radio & Cable Communications Co. Ltd. v. 
Commr. of Income-tax, Bombay Prpsidency and 
Aden’, AIR 1937 PC 189 (B); — ‘Tata Hydro- 
Electric Agencies Ltd., Bombay v. Commr. of 
Income-tax, Bombay Presidency and Aden’, AIR 
1937 P C 139 (C); — • ‘Commr. of Income-tax* 
Bombay v. Tata Sons Ltd.’, AIR 1939 Bom 283 
(D) and — ‘Commr. of Income-tax v. Bombay 
Burma Trading Corporation Ltd.’, AIR 1941 
Rang 145 (SB) (E). I have already referred to 
AIR 1931 P C 165 (A). Lord Macmillan laid 
down in that case that a payment out of profits, 
and conditional on profits being earned cannot 
accurately be described as a payment made t<> 
earn profits, and that the profits on their coming 
into existence attract tax at that point. This 
statement he explained in a later case reported. 
in — ‘Union Coal Storage Co. Ltd. v. Adamson’, 
(1932) 16 Tax Cas 293 (F). In this case he 
observed as follows: 

“I was dealing with a case in which obligation 
was first of all to ascertain the profits in a 
, prescribed manner after providing for all 
outlays incurred in earning them and then to 
decide them.” 

In this explanation he makes it clear that an 
outlay incurred in earning the profits has to be 
deducted in computing profit for assessing tax. 
AIR 1937 P C 139 (C) is not applicable to this . 
case. The question in that case was whether 
Tata Hydro-Electric Agencies Ltd. were entitled 
to deduct 25 per cent, of their commission pay- 
able to F. E. Dinshaw Ltd. and Richard Tilden 
Smith from their taxable income. Their Lord- 
ships of the Privy Council held that X a ta Hydro- 
Electric Agencies Ltd. being assignees of the 
rights and liability of Tata Sons Ltd. were not 
entitled to deduct the payment made to F. E. 
Dinshaw Ltd. and Richard Tilden Smith. They 
however stated that if the question had arisen 
in respect of Tata Sons Ltd., they would have 
been entitled to deduct their payment to F. E.. 
Dinshaw Ltd. and Richard Tiiden Smith as 
being expenditure incurred solely for the pur- 
pose of earning their profits. Tata Hydro-Electric 
Agencies Ltd., they observed, incurred an .obli- 
gation to" make payment in consideration of 
their acquisition of the right and opportunity to- 
conduct the business. On this ground they dis- 
allowed the claim of Tata Hydro-Electric 
Agencies Ltd. This decision has no bearing on. 
the present case. In ‘AIR 1937 P C 189 (B)’, the 
facts were as follows. Indian Radio Cable 
Communication Co. Ltd. entered into an agree- 
ment with the Imperial and International Com- 
munications Ltd. By the agreement both the 
businesses were to be combined and it was to be 
conducted by Indian Radio and Cable Co. Ltd. 
which was to pay one half of the net profits of 
the Radio Co., to the Imperial and International 
Communications Ltd. The question that came 
up for consideration was whether one half share 
of the net profits payable by the Indian Radio. 
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and Cable Co. Ltd., is a proper deduction to be 
allowed tor the purpose of arriving at the 
mount on which Indian Radio and Cable Co. 
Ltd. should be assessed for the purposes of in- 
come-tax and super-tax within the meaning of 
S. 10(2) (IX). In the course of the judgment 
Lord Maugham made the following observa- 
tions : 


“Their Lordships have had the advantage of a 
earned argument on behalf of the appellants; 
ut they have found themselves unable to 
ome to a conclusion different from that of 
he High. Court. It may be admitted that, 
. s Mr. Latter contended it is not universally 
rue to say that a payment the making of 
which is conditional on profits being earned 
annot properly be described as an expendi- 
ture incurred for the purpose of earning such 
, rofits. The typical exception is that of a 
oayment to a director or a manager of a com- 
mission on the profits of a company. It may, 
however, be worth pointing out that an ap- 
parent difficulty here is really caused by 
JSing the word ‘profits’ in more than one 
sense. Ii a Company having made an apoa- 
:ent net profit of £ 10,000 has then to pay 
-£ 1.000/- to directors or managers as the con- 
tractual recompense for their services during 
ihe year, it is plain that the real profit is only 
£ 9,000. A contract to pay a commission at 
10 per cent, on the net profits of the year 
must necessarily be held to mean on the* not 
profits before, the deduction of the commis- 
-'ion, that is, in the case supposed, a commis- 
sion on the £ 10.000/-.” 


Their Lordships further observed: 

"The sum is in truth made payable as part of 
’he consideration in respect of a number of 
different advantages which the appellants 
derive from the agreement and not all of 
them can be shown to be of a purely tem- 
porary character. The agreement as a whole 
:<s much more like one for, a joint adventure 
for a term of years between the appellant 
company and the Communications Company 
than one for a lease for that period.” 

His Lordship also made the following observa- 
tions: 

“Their Lordships recognize the difficulty which 
may often exist in deciding whether expen- 
diture not in the nature of capital expendi- 
ture has been incurred solely for the purpose 
cf making or earning income, profits or gains 
and they agree that it may be impossible to 
formulate a test which will always suffice to 
discriminate between the expenditure which 
js and which is not allowable for the purpose 
of income-tax.” 

3) Holding that the agreement was in the 
nature of a joint adventure for a term of year 
their Lordships disallowed the claim of the 
Indian Radio and Cable Communications Co. 
Ltd. to deduct the half share of the net profits 
from the taxable profits. 

1 9) Next case to which we have been referred 
is AIR 1939 Bom 283 (D)\ In this case the 
question for consideration was whether Tata 
Sons Ltd., were entitled to deduct the part of 
remuneration payable to Mr. Dinshaw from the 
taxable income. Beaumont C. J. held in that 
case that the agreement to share their commis- 
sion with the lender was part of the terms on 
which they managed to obtain finance and in 
Jhs opinion, therefore, in commercial sense the 
payment of this share of the commission was an 


expenditure solely for the purpose of earning 
pronts or gains, viz., the remainder of the com- 
mission 


(10) Next case cited at the bar is ‘AIR 1941 
Rang. 145 (E) . The facts of this case are to 
some extent similar to the facts of the present 
case. A company known as the Burma Trading 
Company was formed to carry on & develop the 
business in Burma of one Wiliam Wallace The 
agreement between Mr. Wallace and the Com- 
pany was that Messrs. Wallace and Co., of Bom- 
bay should be secretaries, treasurers & managers 

of the company. The Company changed its 
name to the Bombay Burma Trading Corpora- 
tion Ltd. Article 77 of the Memorandum of 
and Articles of Association was as follows: 


‘‘The remuneration of the secretaries, treasurers 
and managers for the time being shall be 
and consist of a commission of 5 per centum 
on the gross proceeds of the business of the 
company.” 


Later on it was changed as follows: 

‘‘The remuneration of the secretaries, treasurers 
and managers for the time being shall be a 
share of the net profits of the company 
during any official year, such net profits to be 
ascertained after deducting for depreciation, 
wear and tear of the moveable and immovable 
properties, leases, livestock and other assets 
of the company and after deducting also such 
sums as the directors may carry to the fire 
insurance fund, under-writing fund, fixed 
property fund and suspense account to meet 
contingent depreciations or losses, equal in 
amount to the aggregate of the sums applied 
in payment of dividends to the shareholders 
both ordinary and preferential and of the 
sum set aside to the general reserve fund in 
each year; provided always that the sum to 
be received by them as remuneration in any 
one year shall not exceed a sum calculated at 
5 p.c. on the gross proceeds of the business of 
the company for that year.” 


The question that came up for consideration 
was whether under S. 10 of the Act the^assignee 
corporation was entitled to claim a deduction 
from its profits and gains to the extent of Rs. 
3.48,235/- paid by it to Messrs. Wallace and 
Company of Bombay as their remuneration. 
The Special Bench of the Rangoon High Court 
held that assessee corporation was entitled to 
claim a deduction from its profits to the extent 
of the remuneration paid to Messrs. Wallace and 
Company of Bombay. Roberts C. J in his judg- 
ment made the following observations: 

“It is unfortunate that Art. 77 uses the words 
‘net profits’ because when one looks at the 
clause which states how they are to be ascer- 
tained. one finds that the outlay incurred 
annually (for the purpose of earning the pro- 
fits) in remunerating the managing agents is 
omitted. Various deductions are made from 
the gross profits and the residue is called 
net; but it is still not the real net profit or 
taxable profit. One further deduction has 
yet to be mpde, and before this is done, the 
sum arrived at is only the net sum to be 
halved for the purpose of the deduction. If 
it is more than 5 per cent., of the gross pro- 
ceeds, the latter amount is, by virtue of the 
agreement, to constitute the remuneration of 
Messrs. Wallace and Co. Once this deduction 
has been made the real net profits come into 
existence and attract tax at that point.” 
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This decision proceeds on the basis that the 
word ‘net profits’ used in Art. 77 is used in a 
special sense. The net profits referred to in 
Art. 77 are profits only for the purpose of com- 
puting share of Messrs. Wallace and Co. But 
it is not the amount of real net profits, which is 
taxable. Remuneration to Messrs. Wallace and 
Co., being an item of expenditure solely in- 
curred for the purpose of earning profits, that 
must be deducted before the amount of taxable 
profits is ascertained. This authority no doubt 
lays down the proposition that remuneration to 
managing agents is an item of expenditure in- 
curred solely for the purpose of earning pro- 
fits, but as observed by Lord Maugham in ‘AIR 
1937 P C 189 (B)’ it is impossible to formulate a 
test which will always suffice to discriminate 
between the expenditure which is and which is 
not allowable for the purpose of income-tax. 
Similar observations were made by Lord Mac- 
millan in ‘AIR 1937 P C 139 (C)\ He observed 
as follows : 

“Their Lordships recognize and the decided 
cases show how difficult it is to discriminate 
between expenditure which is, and expendi- 
ture which is not, incurred solely for the 
purpose of earning profits or gains.” 

Each case, therefore, has to be decided on its 
own facts. 

(11) In the present case as the agreement and 
articles of association show, the firm of Sir 
Saroopchand Hukumchand and Co. are not 
ordinary managing agents. They are also pro- 
moters of Rajkumar Mills Ltd. The. agreement 
also shows that if the Company is wound up 
within six years, the managing agents are to be 
paid ten times the average annual commission 
earned during the preceding year as compen- 
sation and if the company were wound up later 
the managing agents were to be paid a sum 
equivalent to five times the average annual com- 
mission during the period of six years preceding 
the resolution. The agreement also lays down 

PiSn/ managing agents were to receive 

5u- 15 5 0/ " per mensem as office allowance. 
This allowance although termed as office allow- 

ance is only another form of payment. Because 
all the office expenses were to be paid by the 
company. Besides the commission agents were 
entitled to a commission of Rs. 25,000/- per year 
even- if the company did not earn any profits 
These facts go to show that the remuneration of 
the managing agents was Rs. 18,000/- as office 
allowance and Rs. 25,000/- as commission The 
commission was fixed at the rate of 16 per 
cent, on the net profits. If the share of profits 
calculated at 16 p.c. exceeded Rs. 25,000/- the 
managing agents were entitled to the excess 
amount. Taking into consideration the fact that 
the managing agents were also promoters of 
the company and had secured most beneficial 
terms in the contract of agreement, there is no 
doubt in my mind that it was a joint adventure 
between the company and the managing agents 
in which profits were to be shared in accordance 
with the scheme laid down in the agreement 
The amount paid in excess of- Rs. 25,000/- 
therefore, is a payment out of profits and con- 
ditional on profits being earned, and hence it 
cannot be described as an item of expenditure 
incurred solely for the purpose of earning pro- 
fits. I am, therefore, of opinion that the sum 
of Rs. 2537/- paid to the managing agents is 
not an item of expenditure incurred solely for 
the purpose of earning profits, and hence the 


company is not entitled to deduct this amount I 
from taxable profits. 

(12) For the reasons given above this appeal 
must fail and is dismissed with costs. 

A/R.G.D. Appeal dismissed. 
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DIXIT J. 

Madho Prasad, Applicant v. State 
Criminal Revn. No. 162 of 1952, D/- 

13-1-1953. 

(a) Prevention of Corruption Act (1947), 
S. 5 (1) (c) — Section whether repeals S 409, 
Penal Code — (Penal Code (1860), Ss. 5* and 
409). AIR 1952 Punj 89, Dissented from. 

Section 5 (1) (c), Prevention of Corrup- 
tion Act, does not create any new offence. 
Read with sub -s. (2) of S. 5, it only makes 
an act already punishable under S. 409, 

I. P. C., punishable as a criminal miscon- 
duct under the Act. 

The difference in the punishment, the 
requirement as to sanction and the special 
rules of evidence cannot make it a new 
offence. (Para 4) 

Section 5 (1) (c), Prevention of Corrup- 
tion Act, 1947, as it stood prior to the 
Prevention of Corruption (Second Amend- 
ment) Act, 1952, did not pro tanto repeal 
S. 409, Penal Code, so far as it relates to 
offences by public servants. Therefore, a 
public servant could be prosecuted under 
S. 409, Penal Code, notwithstanding S. 

5 (2) of that Act. This is now expressly 
made clear by S. 5 (4) of that Act. AIR 
1952 All 36 and AIR 1953 Mad 137, Rel. on. 

(Paras 5, 7, 8) 

(b) General Clauses Ac % (1897), S. 26 

Scope. 

Where, a new offence is created under 
any enactment, the accused must be 
dealt with in accordance with the pro- 
visions of that enactment, where on the 
other hand, a statute makes an act 
already punishable under some former 
law, punishable and there is nothing in 
the later enactment to exclude the opera- 
tion of the former one, then the accused 
person can be proceeded against under 
either of the enactments. (Para 7) 

Anno: Gen. Cls. Act, S. 26 N. 1. 

Dey, for Applicant; Shiv Dayal, for the 
State. 


CASES CITED: 

<£) (’52) AIR 1952 Punj 89: 1952 Cri LJ 316 

(B) ( 52) AIR 1952 All 35: 1952 Cri LJ 236 

(C) (1906) 2 KB 772: 75 LJKB 1019 

(D) (1758) 1 Burr 543: 97 RR 441 

(E) (’53) AIR 1953 Mad 137: 65 Mad LW 
1120: 1953 Cri LJ 309 


ORDER: This is a petition to quash the pro- 
ceedings and the charge in the trial of the 
applicant in respect of offences under 
Ss. 409. 466 and 477-A, I. P. C. The appli- 
cant Madho Prasad was formerly a clerk and 
accountant in Food Department, Basoda. The 
prosecution case against him is that on 6-5-1952 
and 17-5-1952 the applicant in bis capacity as an 
accountant and clerk received a total amount 
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of Rs. 250/- from two persons in respect of 
bcences and a deposit, but that he subsequently 
failed to deposit the amount in the treasury 
& gave false receipts to the payers showing that 
amounts paid by them had been credited in 
the treasury. During the course of the trial, the 
applicant raised an objection that as he was a 
Public servant, lie could be prosecuted for his 
alleged act of dishonestly misappropriating the 
amounts paid to him by Bihari Lai and Babu 
Lai oniy under S. 5(2), Prevention of Corruption 
Act, 1917, and not under S. 409, I. P. C., and 
further that as the required sanction under 
S. 6 of tiie Act for his pr ^secuti an under S. 5(2) 
had not been obtained., the Magistrate had no 
jurisdiction to take cognizance of the case. The 
trial Magistrate rejected the objection and pro- 
ceeded to frame charges against the applicant 
for the otFences under Ss. 409, 406, 477-A, I.P.C. 
The applicant then preferred a revision petition 
to the Sessions Judge of Guna, which was re- 
jected. He has now come up in revision to this 
Court. 

(2) Mr. Dey learned Counsel for the appli- 
cant contended that after the coming into force 
in Madhya Bharat of the Prevention of Corrup- 
tion Act, 1917, and so long as it remained in 
force, S. 409, Penal Code, in so far as it re- 
lated to offences by public servants stood re- 
pealed and that if a public servant was alleged 
• to have committed an offence of criminal breach 
of trust, he could only be prosecuted for an 
offence under S. 5(2), Prevention of Corruption 
Act, 1947, after obtaining the requisite sanction 
under S. 6 of the Act. In support of this con- 
tention, Mr. Dey relied on a decision of the 
Punjab High Court in — ‘State v. Gurucharan 
Singh’, AIR 1952 Punj 89 (A). It was said that 
no such sanction had been obtained for the ap- 
plicant’s prosecution under S. 5(2) of the Act. 
The argument of the learned Deputy Govern- 
ment Advocate in reply is that there is nothing 
in the Prevention of Corruption Act, 1947, to 
suggest that the provisions of S. 409, I. P. C., 
have been repealed impliedly by S. 5(l)(c) of 
the Act & that if a public servant is alleged to 
have committed an offence which falls either 
under S. 5(l)(c) of the Act or under S. 409, 
Penal Code, he is under S. 26, General Clauses 
Act, liable to be prosecuted and punished under 
either of these enactments. 

It is further argued by the learned Govern- 
ment Advocate that the matter has been now 
set at rest by the Prevention of Corruption (Se- 
cond Amendment) Act, 1952, by which sub-s. (4) 
of S. 5 of the principal Act was amended so as 
to make it clear that the provisions of S. 5 are 
in addition to, and not in derogation of, any 
other law for the time being in force and 
nothing contained therein exempts any public 
servant from any proceeding which might, apart 
from S. 5 be instituted against him. Mr. Shiv 
Dayal learned Deputy Government further sub- 
mitted that the view taken by the Punjab High 
Court that as long as S. 5. Prevention of Cor- 
ruption Act, 1947, remained in force, the provi- 
sions of S. 409, I. P. C., so far as they concern 
offences by public servants are pro tanto re- 
pealed by S. 5(1 )(c) of the Act is not correct 
and commended to me for acceptance of the 
contrary view taken by the Allahabad High 
Court in — ‘Bhupnarayan Saxena v. Slate’, 
AIR 1952 All 35 (B). 

<3) I am unable to accept the contention of 
the learned Counsel for the applicant and, in 
my opinion, this petition must be dismissed. 


State ( Dixit J .) j 

For the purposes of this revision petition it 
seems to mo unnecessary to examine at length 
and in detail all the provisions of the Previn- 

~° n °i Corruption Act 1947. It is sufficient to 

say tnat the chief object of the Act, which 
was passed in 1947, is to make, more effective 
provision for the prevention of bribery and cor- 
ruption by public servants. The Act was 
amended twice in 1952 By the Amendment 

^r C *lu^ °a (Act No. II of 1952), the- duration, 
of the Act was extended to a period of ten 
years from the commencement of the Act By 
the Second Amendment Act No. LIX of 1952 
Ss. 3 to 6 of the principal Act were amended 
in some lespects. Section 3 of the Act makes 
offences under Ss. 161, 165, 165A, Penal Code 
cognizable oUences. Section 4 permits the 
Court to draw certain presumption against the 
accused person in any trial of an olfence punish- 
able under S. 161 or S. 165 or S. 165A. Section 
5 defines the offence of criminal misconduct by 
a public servant in the discharge of his duties. 
Section 5A deals with investigation into cases 
under the Act. Section 6 provides that the pre- 
vious sanction of the competent authority men- 
tioned therein shall be necessary for the prose- 
cution of a public servant under S. 161, S. 165, 
Penal Code, or under S. 5(2) of the Act. Section 
7 of the Act permits an accused person to give 
evidence on oath on his own behalf and says 
that no presumption shall be drawn if the ac- 
cused declines to go into the witness-box. The 
provision of the Act, which is very material 
here, is S. 5. It is as follows : 

“5 (1) A public servant is said to commit the 
offence of criminal misconduct in the dis- 
charge of his duty: 

(a) if he habitually accepts or obtains or 
agrees to accept or attempts to obtain from 
any person for himself or for any other per- 
son, any gratification (other than legal re- 
muneration) as a motive or reward such as 
is mentioned in S. 161, Penal Code, or 

(b) if he habitually accepts or obtains or 
agrees to accept or attempts to obtain for him- 
self or for any other person, any valuable 
thing without consideration or for a consi- 
deration which he knows to be inadequate, 
from any person whom he knows to have 
been, or to be, or to be likely to be concerned 
in any proceeding or business transacted or 
about to be transacted by him, or having any 
connection with the official functions of him- 
self or of any public servant to whom he is 
subordinate, or from any ' person whom he 
knows to be interested in or related to the 
person so concerned, or 

(c) if he dishonestly or fraudulently mis- 
appropriates or otherwise converts for his 
own use any property entrusted to him or 
under his control as a public servant or allows 
any other person so to do, or 

(cl) if he, by corrupt or illegal means or by 
otherwise abusing his position as a public 
servant obtains for himself or for any other 
person any valuable thing or pecuniary ad- 
vantage.” 

“(2). Any public servant who commits cri- 
minal misconduct in the discharge of his duty 
shall be punishable with imprisonment for a 
term which may extend to seven years or 
with fine or with both.” 

“(3) In any trial of an offence punishable 
under sub-s. (2) the fact that the accused 
person or any other person on his behalf is 
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in possession, for which the accused person 
cannot satisfactorily account of pecuniary 
resources or property disproportionate to his 
known sources of income may be proved, and 
on such proof the Court shall presume, unless 
the contrary is proved, that the accused per- 
son is guilty of criminal misconduct in the 
• discharge of his official duty and his convic- 
tion therefor shall not be invalid by reason 
only that it is based solely on such presump- 
tion. 

(4) The provisions of this section shall be in 
addition to, and not in derogation of any 
other law for the time being in force, and 
nothing contained herein shall exempt any 
public servant from any proceeding which 
might, apart from this section, be instituted 
against him.” 

(4) It will be seen from the above provisions 
of S. 5 of the Act that els. (a) and (b) of sub- 
s. (1) have as their basis Ss. 161 and 165, Penal 
Code, but they cover cases which do 
not fall under any provision of the Penal 
Code. These clauses create new offences. So 
also cl. (d) of S. 5(1) creates a new offence of 
obtaining any valuable thing or pecuniary ad- 
vantages by a public servant by corrupt or il- 
legal means or by otherwise abusing his posi- 
tion. Clause (c) of S. 5(1) which makes the act 
of a public servant of dishonestly or fraudulent- 
ly misappropriating or otherwise converting for 
his own use any property entrusted to him or 
under his control as a public servant or allow- 
ing any other person so to do, a criminal mis- 
conduct is not different from S. 409, Penal Code 
m so far as it relates to an offence by a public 
servant. This clause does not create any new 
offence. Read with sub-s. (2) of S. 5, it only 
?pa£ es an act. already punishable under S. 409 

L J- c .., pu A nishable as a criminal misconduct 
under the Act with imprisonment for a term 
which may extend to seven years or with finp nr 
with both. The difference between the offence 

d« e i v 9 a <7. % ,he a ,« » d «>° 

by , a Public servant lies in the different 
punishments. The offence under £5. 5(2) Pre- 
vention of Corruption Act, 1947, as also the 
offence under S. 409, Penal Code, are both tried 
in accordance with the Criminal Procedure 
Code and there is no special procedure prescribed 
for an offence under S. 5(2) of the Act It is 
true that no public servant can be prosecuted 
for an offence under S. 5(2) of the Act without 
the previous sanction of the comnet^nt a h n 
nty and in a trial for that offence the Courtis 
empowered to draw a presumption against the 
accused under S. 5(3) and further thl accused 
is also at liberty to give evidence on oath. But 
these special rules of sanction and evidence do 
not make the ac* of a public servant described 
m S. 5(1) (c) of the Act already punishable un- 
der S. 409, Penal Code, a new offence 

(5) The question whether S. 5(l)( c ) 0 f the 
Act virtually repeals S. 409, Penal Code in re- 
lation to public servants is now concluded hv 
the new sub-s. (4) of S. 5 of the Act which s a vs 
that the provisions of that section are in addi- 
tion to, and not in derogation of, any law for 
the time being in force and that nothing in that 
section shall exempt any public servant from 
any proceeding which might be instituted 
against him. This sub-section makes it amply 
clear that S. 5(l)(c'' in no way prevents the pro- 
secution of any public servant for an offence 
under S. 409, I. P. C. Even apart from S. 5(4) 
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and on the lanpage of S. 5, as it stood before 
it was amended by the Prevention of Corrup- 

(S , econ ^ Amendment) Act 1952, I do not 
think it could have been held that S. 409, Penal 
Code, so far as it related to offences by public 
s fX? nt A s stood pro tanto repealed by S 5(1) (c) 

Ac^ifiQ^'v ° n . t thls point s - 26, General' Clauses 

Ac> 1897, is quite express. It says : 

'Where an act or omission constitutes an of- 
fence under two or more enactments, then the 
offender shall be liable to be prosecuted and 
punished under either or any of those enact- 
ments but shah not be liable to be punched 
twice for the same offence ” y a 

• (6) : . n accordance with this rule where an act 

rfen PUni J hable , u *? d f r a special law and also un- 
^ er ^ a ^ gen -^ al statute > the offender can be pro- 
ceeded with under either law but cannot be 

bodild 6 fn S 1C 9R 0r thS f me act ' The ™le em- 
bodied in S. 26 is analogous to the rule con- 

53 1 vlc/r f I 3 6 ’ Interpretation Act, 1889 (52 and 
53 Viet C 63) and is in conformity with the prin- 
ciple laid down in Hawkins Pleas of the C?own 
and in numerous English decisions that where 

of e a °^ n tn e t WaS pun L shable before th ? enactment 

n inilfn ^ Pr fr iblng u a particular method of 
punishing it, then such particular remedy is 

cumulative and does not take away the former 

~V w T e V Dorling; (1906) 2 KB 

Now, the distinction between a statute creat- 
a offence with a particular penalty 
and a statute enlarging the ambit of an ex- 

offen ^? by including new acts within it 
with a particular penalty is well settled. In 
the former case the new offence is punishable 

** f h ® “w penalty only; in the latter it is 
punishable also by all such penalties as were 
applicaWe before the act to the offence in 
which it is included. The rule was recognised 
by Lord Mansfield in — ‘Rex v. Wright’ 
(1758) 1 Burr 543 (D) and in a note to 2 Haw- 

■I s P l eas ? f Crown (1824 ed.), page 239, 
is thus stated : ‘The true rule seems to be this * 
where the offence was punishable before the 
statute prescribing a particular method of 
punishing it, then such particular remedy is 
cumulative, and does not take away the former 
remedy; but where the statute only enacts ‘that 
the doing an act not punishable before, shall 
for the future be punishable in such a parti- 
cular manner’ there it is necessary to pursue 
such particular method, and not the common 
law method of indictment.” 

(7) Where, therefore, a new offence is created 
under any enactment, the accused must be dealt 
with in accordance with the provisions of that 
enactment. Where on the other hand, a statute 
makes an act already punishable under some 
former law, punishable and there is nothing in 
the later enactment to exclude the operation of 
the former one, then the accused person can be 
proceeded against under either of the enact- 
ments. The enquiry to which we have to ad- 
dress ourselves is, therefore, whether S. 5(l)(c) 
makes the act described therein an offence for 
the first time. Here, the act of a public ser- 
vant in dishonestly or fraudulently misappro- 
priating or otherwise converting to his own use 
any property entrusted to him or under hi$ 
control as a public servant or of allowing any 
person so to do, is already punishable under 
S. 409, Penal Code. Even it the Prevention of 
Corruption Act, 1947, did not exist, a public 
servant would still be liable to punishment 
under S. 409, I. P. C., for dishonest or fradu- 
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lent misappropriation. No doubt, the punish- 
ment prescribed for an offence under S. 5(2) of 
the Act is different from that prescribed under 
S. 409, I. P. C. But this difference in the punish- 
ment and the special rules of evidence and 
sanction for prosecution under S. 5(2) of the 
■ Act do not make S. 5(l)(e; and S. 409, Penal 
Code, in relation to public servants so repug- 
nant to each other that effect cannot be given 
to both the provisions at the same time. It is 
evident from S. 6 of the Act that a prosecution 
under S. 5i,2) of the Act depends on the previous 
sanction of the competent authority. Where 
on the circumstances of a particular case the 
sanctioning authority has in its discretion re- 
fused to sanction the prosecution, the liability 
of the public servant to punishment under S. 
409, I. P. C\. still remains. It cannot, therefore, 
be held that the provisions of S. 5(1) (c) and 
S. 409, Penal Code, so far as they concern pub- 
lic servants, cannot stand consistently one with 
the other and, therefore, the provisions of S. 
409, I. P. C\. so far as they relate to public 
servants are implied iy repealed. 

(8) With great respect to the learned Judges 
of the Punjab High Court, I do not find myself 
in agreement with their decision in ‘AIR 1952 
Punj 89 (A)’. In that case Falshaw J., who 
delivered the judgment of the Court, regarded 
the provisions of the Prevention of Corruption 
Act, 1947, as to previous sanction of the appro- 
priate authority, the right of the accused to give 
evidence as a witness and the sentence for an 
offence under S. 5(2) of the Act as indicating 
that S. 5(1) (c) was intended to supersede S. 
409, Penal Code, so far as it relates to olfences 
by public servants. He recognised the fact that 
if S. 20, General Clauses Act, is taken by it- 
self, then a public servant who has committed 
an offence falling either under S. 409, Penal 
Code, or S. 5(l)(cj of the Act can be tried on a 
charge under either of these sections. But he 
observed that the provisions in the Act regard- 
ing sanction, the right of the accused to give 
evidence on oath and the sentence complicated 
the question. 

It has not been made clear in that decision 
how these factors render inoperative the rule 
laid down in S. 26, General Clauses Act, which 
expressly provides that where an act or omis- 
sion constitutes an olTcnce under two or more 
enactments then the offender shall be liable to 
be prosecuted and punished under either or any 
of those enactments but shall not be liable to be 
punished twice for the same offence. I do not 
see how when there is no provision in the Pre- 
vention of Corruption Act expressly repealing 
S. 409 as regards public servants and when 
there is nothing in that Act to suggest that the 
continuance of S. 409 in so far as it concerns 
public servants is inconsistent with S. 5(l)(c) 
of the Act, it can be inferred that S. 5(1) (c) was 
intended to supersede S. 409, Penal Code, as re- 
gards ofTences committed by public servants. 
The fact that the trial of a public servant for 
an offence under S. 5(2), Prevention of Corrup- 
tion Act, 1947, the object of which is to prevent 
effectively bribery and corruption on the part 
of public servants, can only be with the sanc- 
tion of the appropriate authority and the sanc- 
* tioning authority is required to exercise its dis- 
cretion in giving sanction on the facts and cir- 
cumstances of each case and the fact that in a 
trial for that offence the stringent rule laid 
down in S. 5(3) as to presumption against the 
accused is to be applied, far from indicating an 
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implied repeal of S. 409, Penal Code, only em- 
phasises the fact that the operation of the gene- 
ral criminal law is not excluded. 

Section 5, Penal Code, also makes it clear that 
an act which is an offence within its definition 
does not become unpunishable under the Code 
if it is also punishable by some special law. In 
these circumstances, I think it is wrong to infer 
that an intention should be ascribed to S. 5(1) (c) 
to repeal the provisions of S. 409, Penal Code, in 
so far as they affect public servants. The one 
provision has not the effect of repealing the 
other. The two co-exist without conflict. I do 
not think that the passages from Maxwell and 
Craise relied on in the Punjab decision, contain 
the whole of the law on the subject. These 
passages must be read along with what has 
been said by the learned authors at other places 
in their books. For instance, with regard to 
S. 33, Interpretation Act, 1889, which is similar 
to S. 26, General Clauses Act, it is stated in 
Craises “Statute Law” (Fifth Edition at page 
313 that 

“the intention of the section of the In- 
terpretation Ad was by laying down a gene- 
ral rule, to avoid the necessity of inserting a 
particular provision to take effect in each new 
statute dealing with offences In accord- 

ance with this rule penalties imposed by sta- 
tute for offences already punishable under a 
prior statute are regarded as cumulative or 
alternative and not as repealing the penalty 
to which the offender was previously liable.” 

Again at page 214. it is observed that by the 
contrary intention excluding the operation of 
this rule is meant “some repugnancy between 
the two or more laws or express repeal of the 
prior law”. In Maxwell’s “Interpretation of 
Statutes” (9th edition) it is stated at page 193 
“that an Act which (without altering the nature 
of the offence, as by making it felony instead 
of a misdemeanour) imposes a new kind of 
punishment, or provides a new course of pro- 
cedure for that which was already an offence, 
at least at common law, is usually regarded 
as cumulative and as not superseding the pre- 
existing law.” 

From what Craises and Maxwell have said at 
various places in their publications, it appears 
to me that in dealing with an enactment im- 
posing penalty for an act already punishable 
under an earlier statute, the rule laid down in 
S. 33, Interpretation Act, or S. 26, General 
Clauses Act, is to be applied unless the intention 
to repeal the prior law is clear by express pro- 
vision to that effect or by implication arising 
out of contrariety and incompatability between 
the statutes. There is no express provision in 
the Prevention of Corruption Act, 1947, abrogat- 
ing S. 409, Penal Code, as regards public ser- 
vants and as I have pointed out before S. 5(1) 
(c) is not such as to make the continuance of 
S. 409, Penal Code, so far as it relates to pub- 
lic servants inconsistent with it. 

(9) The view that S. 5(l)(c), Prevention or 
Corruption Act, 1947. does not pro tanto repeal 
S. 409, Penal Code, so far as it relates to offences 
by public servants is supported by a decision 
of the Allahabad High Court in‘AIR 1952 All 
35 (B)’ and of the Madras High Court in the 
case of — ‘Satvanarayan Murti In re’, AIR 
1953 Mad 137 (E) and the cases referred to in 

those decisions. - > 

(10) For these reasons. I am disposed to think 
that there is no substance in the contention of 
the applicant that he is not liable to punish- 
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ment under S. 409, Penal Code, and that the 
present prosecution against him for that offence 
is not maintainable. As the applicant has not 
been charged under S. 5(2), Prevention of Cor- 
ruption Act, his prayer that he should be 
examined as a witness on his own behalf must 
be rejected. 

(11) In the result this revision petition is 
dismissed and the learned Magistrate is direct- 
ed to proceed with the trial of the applicant 
for offences under Ss. 409, 465 and 477-A, Penal 
Code. 

A/K.S. Revision dismissed. 
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AIR. 1953 M.B. 143 (Vol. 40, C.N. 49) 

(INDORE BENCH) 

DIXIT AND MEHTA JJ. 

Sunder Lal, Appellant v. Mohan Lal and 
others, Respondents. 

Second Appeal No. 311 of 1949, D/- 3-12-1951. 

(a) Evidence Act (1872), S. 99 — Gwalior 
State Pre-emption Act (1922 Sint.), S. 3 — 
Deed ex facie’ mortgage — Contemporaneous 
oral agreemepf to treat it as sale not proved — 

cannot be treated as sale. 33 All 
104; AIR 1925 PC 75 and AIR 1927 All 204, 
Djsting. (Para 4) ’ 

Cases of this kind should be decided by 
the construction of the document, and if it 
is, on the face of it, a mortgage, it cannot 
be regarded as a sale merely because the 
mortgage was executed for defeating Ihe 
right of pre-emption. AIR 1928 Oudh 103, 

Rel. on. (Para 

Anno: Evi. Act, S. 99 N. 1. ' 

(b) Deed — Construction — Mortgage or 

sale — Decided cases — Use of — TP Act 
(1882), S. 54 and S. 58. ACl 

The question whether a deed is mort- 
gage or sale is purely one of fact In the 

determination of this question on the con- 
struction of the deed, very little assistance 
can derived from the construction put 
on different documents by the Courts in 

decided cases. (Para 5) 

Anno: T. P. Act, S. 54 N. 9. 
dents' 1 ’ f ° r Appellant > Hirway, for Respon- 
CASES CITED : 

(A) ( 11) 33 All 104: 7 Ind Cas Q30 
B) (-25) AIR 1925 PC 75 3 Rang 1 OR 

D) (-28) AIR 1928 98 Ind Cas 989 

DIX?T t tr 103 : 2 LuCk 470 

in the suit' from S f hi h" a ? peal b y the plaintiff 
District Judge TTRain 81 ? 11 1 f the Additional 

A? ? uit for Pre-emption. * appei- 
(^) It was alleged by the nlaintiff n, 

respondent Javar Chand who that the 

a house No 2689 situated irT a Mn5J e n OW 2> er of 

17-7-43 an account of the amount d»i A? 
mortgage was taken and Rs 1394 / ° * thl ? 

due from Javar Chand* thatathntl $!i nd 
Das and Javar Chand were in need of 
Vithal Das sold on 17-7-43 his rights Tn S 
mortgage to Mohan Lal for Rs. 900/. a nd on 
the same date Javar Chand executed a ™ 
gistered deed in favour of Mohan Lal purport- 


ing to borrow Rs. 400/- from Mohan Lal and 
to mortgage the house in suit with Mohan Lal 
for this sum of Rs. 400/- and Rs. 1394/- said 
•° b ® amount c l ue on tbe mortgage purchased 
by Mohan Lal from Vithal Das. The plaintiff 
claimed that the transaction evidenced by the 
aeed of 17-7-1943 executed by Javar Chand in 
favour of Mohan Lal was one of sale of rie 
property to Mohan Lal for Rs. 1300/. and that 
he was entitled to pre-empt the property for 
that amount In his written statement, Java - 
Chand admitted the plaintiff’s claim Mohan 
Lal contested the suit mainly on the grou-d 
tbat , the deed of 17-7-43 was on the facf of ff 
and in reality a deed of mortgage and that with 
legard to this mortgage transaction, ro pre- 
emption suit could lie. 1 

The Court of first instance held that the- 
transaction entered into by Javar Chanri 

nnn/ n L f/ , on 17 ’ 7 - 43 wa * a mortS^or^ 
1300/- and dismissed the plaintiff's claim On 

appeal the learned Additional District Judged 
Ujj a m agreed with the conclusion of the Sub 
Judge that the transaction was a mortgage but 
found that the consideration for the mor> a£ yo 
was Rs 1794/- and not Rs. 1300/-. The Kid 

Judge, therefore, dismissed the plain- 
tiff s appeal and allowed the defendant Mohan 
Lais cross-oojections in regard to the amount 
of consideration for the mortgage. It is from 
this decision of the Additional District Ju dge 
that the plaintiff has preferred this ap! 

(3) On behalf of the appellant, Mr; San chi 
argues that the Courts below have r.ot given 
due weight to the fact that in this case it was 
°p 8n . *° Plaintiff to show from circum- 
or oral evidence that the transaction of 
17-7-43 was one of a sale and not a moLgage 
and accordingly considered the evidence on 
the record. Learned Counsel for the appellant 

th? a j ‘ he evidence shows that prior 
to 17-7-43 the defendant Javar Chand had ac- 
tually approacned the plaintiff and other per- 
sons for the sale of the house; that the value 
of the property did not exceed Rs. 1500/- arc! 
that it appears incredible that Mohan lal 
agreed to take a mortgage for Rs. 1794/- on a 1 
house the value of which did not exceed Rc 
1500/- and in which the mortgage Vithal Da^’s 
rights were purchased by Mohan Lal for Rc 
900/- only. Counsel for the appellant stressed 
the point that the sale by Vithal Das of his 
rights to Mohan Lal and the alleged mortgage 
by Javar Chand to Mohan Lal were effected 

on the same date a nd that Vithal Das sold Ms 
t -° T j VIohan La l with the consent of Javar 
^ bal ?^' **-. was argued that having regard to 

have h S e e id Clr th U a T S ;h. nC f S the ? ourts ^should 
nave neia that the transaction of 17-7-43 het- 

ween Javar Chand and Moha n Lal was one of 

a sale of the house for Rs. 1300/- being the 

VUhal Das fn h r ^° han Hf 1 himself had Paid ta 
Vitnal Das for the purchase of his rights as a 

mortgagee and the sum of Rs. 400/- borrowed 

by Javar Chand from Mohan Lal. 

t 4.P?* rwa ? for respondent Mohan 

Lal did not dispute that it was open to the pre- 

emptor to show from circumstantial and oral 
evidence that the transaction was one of a sale 
f^d not a mortgage. He, however, contended 
that the Courts below did consider the evidence 
led by the plaintiff as to the nature of the 
transaction and. then came to the conclusion 
which was justified on that evidence, that the 
appellant had failed to prove that the transac- 
tion was in reality a sale. Having cons ; derec? 
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Ihe arguments of the learned Counsel for the 
'parties, I have come to the conclusion that 
! this appeal must be dismissed. That a pre- 
1 emptor is not precluded from showing that the 
deed on which he bases his right to pre-empt 
and which on the face of it purports to be a 
mortgage is in reality a sale, is clear enough 
from the provisions of S. 99, Evidence Act, and 
of S. 3 of the Gwalior State Pre-emption Act 
of Samvat 1992. But, in my opinion, this rule 
of law onlv permits a pre-emptor to give evi- 
dence of any fact to prove a contemporaneous 
agreement between the parties to the document 
to the elfect that the parties agreed that 
though the document showed one thing actual- 
ly, the real transaction between them was to 
be quite different. I do not think, it enables 
a pre-emptor to suggest without proving a con- 
temporaneous oral agreement that though a 
deed is ‘ex facie’ a mortgage and though ac- 
cording to its plain terms, it must be cons l ru- 
ed as such between the parties, nevertheless it 
should be treated as the sale because the inten- 
tion of the parties was to defeat the right of 
1 pre-emption. Learned Counsel for the appellant 
relied on — ‘Lalji Misir v. Jaggu Tewari’, 33 
All 104 (A); — ‘Baijnath Singh v. Hajee Vally 
Mahomed’, AIR 1925 PC 75 (B); and — TJsan 
v. Mohammad Shafi Khan’, AIR 1927 All 204 
(C) and said that a pre-emptor is entitled to 
ask the Court to treat a deed of mortgage as a 
. deed of sale, if it was executed for the purpose 
of avoiding the exercise of a right of pre- 
emption and had the same result as a sale. It 
seems to me that the none of the cases relied 
upon by the learned Counsel for the appellant 
lays down any such proportion. 

In 33 All 104 (A), the question that was de- 
cided was whether the word “Intiqual” used 
in the pre-emptive clause of a “Wajibularj” 
was wide enough to include a perpetual lease. 
In the Privy Council decision reported in AIR 
1925 PC 75 (B), their Lordships of the Privy 
Council considered the question whether a 
term in a deed of a transfer of certain shares 
in a company should be construed in the light 
of all the circums'ances attending the execu- 
tion of the deed, as a transfer of the shares by 
way of a security or as a sale with a clause 
for re-purchase. The decision in AIR 1927 All 
204 (C) held a deed purporting to be a mort- 
gage-deed to be a sale deed on the construction 
of its terms with the help of extrinsic evidence 
of surrounding circumstances. In all these 
cases, the question was one of construction of 
the terms of a deed and not of altering the legal 
effect of the plain words of an instrument ac- 
cording to the surmised or alleged intention of 
the parties. 

To my mind, the correct rule is as stated in 
— - ‘Sarfaraz Singh v. Baleshwar Prasad*, AIR 
1928 Oudh 103 (D), that cases of this kind 
should be decided by the construction of the 
document, and if it is, on the face of it, a mort- 
gage, it cannot be regarded as a sale merely 
because, its terms are onerous so as to render 
the chance of redemption of the mortgage re- 
mote or because the mortgage was executed 
for defeating the right of pre-emption. § 

(5) The question for determination in this 

case is therefore, purely one of fact, namely, 
whether the deed execu'ed on 17-7-43 by Javar 
Chand in favour of Mohan Lal was one of 
mortgage or of sale. In the determination of 
this question, on the construction of the deed, 
very little assistance can be derived from the 
construction put on different documents by the 


Courts in decided cases. By the deed executed I 
on 17-7-1943, Javar Chand mortgaged with I 
possession the house in suit with Mohan Lal I 
for Rs. 1794/- and undertook to redeem the I 
mortgage within 5 years. The mortgage debt I 
carried no interest and in lieu of it Mohan Lal I 
was given the right to appropriate the profits I 
of the property. There is no term in the deed 1 
in regard to which it could be said that it is so I 
onerous and unconscionable in its nature that I 
it makes the exercise of the right of redemp- I 
tion impracticable or impossible. ‘Ex facie’ the I 
deed of 17-7-43 on which the plaintiff has sued, 
is a mortgage. The onus, therefore, lies heavily 
on the appellant to show that the transaction 
is in reality a sale. He attempted to discharge 
this burden by showing certain circums ances, 
in which, according to him, the document was 
executed. These circumstances on which the 
learned counsel for the appellant relied have 
already been stated above. I do not regard any 
of these circumstances taken individually or to- 
gether as conclusive to show that the parties 
agreed that the transaction should be treated 
as a sale. It is quite true that it was not neces- 
sary for Vithal Das to obtain the consent of 
Javar Chand for the sale of his rights as mort- 
gagee to Mohan Lal. But if wlohan Lal did 
obtain the consent of Javar Chand for reasons 
best known to him, it cannot be said that hav- 
ing given that consent, Javar Chand is de- 
barred from redeeming the mortgage, which he 
made in favour of Mohan Lal. Again, from 
the fact that Javar Chand was at one time 
thinking of selling the property, it does not 
follow that thereby he precluded himself from 
mortgaging the property, to any one. Tie con- 
tention that the transaction should be treated 
as a sale because as a mortgage for Rs. 1794/- 
of a property of the value of about Rs. 1500/-, 
it was an unprofitable bargain to Mohan Lal, 
is equally without any substance. From the 
evidence of the plaintiff’s, own witnesses, it ap- 
pears to me that the value of the house in suit 
was much above Rs. 1500/- and that in pur- 
chasing the mortgagee’s rights for Rs. 900/- 
from Vithal Das and then in taking a mor gag 2 
of the house for Rs. 1794/- after advancing 
Rs. 400/- to Javar Chand, Mohan Lal made for 
himself a profit of Rs. 494/-. There is, there- 
fore, no ground for suggesting that Mohan Lai 
could not have entered into such a transaction 
except as a sale. Learned Counsel for the ap- 
pellant laid some stress on the fact that in his 
written statement Javar Chand admitted the 
claim of the plaintiff saying that he had in fact 
sold the house to Mohan Lal. Quite apart from 
the fact that in the deposition given as a wit- 
ness of the plaintiff, Javar Chand has not 
adhered to the position he took in his written 
statement, I think very little value can be at- 
tached to this admission of Javar Chand for 
the simple reason that Javar Chand being a 
party to the deed, he cannot be heard to say 
vis-a-vis Mohan Lal that the deed is a sale and 

not a mortgage. , . - 

(6) For the above reasons, I think the Courts 
below were right in arriving at the finding that 
the transaction was one of a mortgage and no 
of a sale and as such not subject to pre-emp- 
tion. I would, therefore, dismiss this appeal 

with costs. 


(7) MEHTA J. : I agree. 
B/V.B.B. 


Appeal dismissed 
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three of whom are the proprietors and the rema- 
ining three partners in six different firms which 
carry on business of showing cinematograph 
films for profit within the limits of Ujjain 
Municipality. It is averred that two taxes im- 
posed recently by Ujjain Municipality are ultra 
vires of the powers of the Municipal Committee, 
Ujjain, and the applicants pray that the Com- 
mittee be restrained b'y a writ of mandamus 
from enforcing the orders relating to these 
taxes. 


(a) Municipalities — Gwalior Municipali- 
ties Act (Sm. 1993), S. 52 (J) — Entertain- 
ment tax and performance tax — (Constitu- 
tion of India, Arts. 372 and 276 (2) and Sch. 
VII, List H, Entries 60 and 62). 


Gwalior Municipalities Act (1993 Smt.) 
continued in force under M. B. Regulation 
of the Government Ordinance (1 of 1950) 
by S. 4, M. B. Regulation of Government 
Act. Subsequently it continued in force 
in territories to which it applied by virtue 
of Art. 372, Constitution of - India. 

(Para 7) 


Under Entries 60 and 62 of List II of the 
Seventh Schedule of the Constitution a 
state Government is authorised to legis- 
late with regard to “taxes on professions, 
trades, callings and employments and 
on luxuries including entertainment and 
amusement” entertainment tax and perfor- 
mance tax in connection with cinema busi- 
ness levied by the Ujjain Municipality fall 
within these entries. (Para 8) 



According to Art. 276 (1) such a tax 
would not be invalid on the ground that 
it related to a tax on income, provided 
that under cl. (2) the total amount pay- 
able in respect of any one person did not 
exceed Rs. 250/- per annum. (Para 10) 

Consequently the notification of the 
Ujjain Municipality of 3-1-1950 imposing a 
performance tax at Rs. 5/- per show 
was invalid as it exceeded the limits 
imposed by Art. 276 (2). (Para 11) 


But enhancement of rate of entertain- 
ment tax was valid and was not open tc 
an .y °bjection. Since Municipal Com- 
mittee Ujjain could enforce the tax urdei 
S 52, Gwalior Municipal Act, at certair 
rate before 25-1-1950 there was no valic 
ground for holding that it could nol 
impose the same tax at a higher rate 
since the Constitution. (Para 12) 


(b) Municipalities — Gwalior Municipalities 
Act (1993 Smt.), S. 52(J) — Terfonnance!’ 


Definition of “performance” in M B 
Public Amusement and Entertainment 
Act does not include cinematograph exhi- 
bition and does not affect provisions of 
S. 52 (j) — (M. B. Public Amusements and 
Entertainments Act). (Para 9) 


M. B. Kege and K. B. Saksena, for Peti- 
tioners; K. A. Chitale, Advocate General, for 
■'Opponent. 


KAUL C. J. : This is an application made under 
jArfc. 226 of the Constitution by six * persons 

1953 M. B. ; 19 & 20 


(2) The material facts which are not disputed 
are as follows: 

Under the law in force in Gwalior State 
(whereof Ujjain formed part) prior to its integra- 
tion with Madhya Bharat the Nagar Sabha 
(Municipal Committee) Ujjain had the power 
to impose an entertainment tax. This tax could 
be imposed “on all those public entertainments 
which are displayed for a fee or on receipt of 
a payment.” Under S. 52, Gwalior Municipalities 
Act, such a tax could be imposed on “ Cinemas”. 
An entertainment tax was levied on all cinema 
houses under the said Law at the following 
rates : 


(i) 

For 

every 

ticket 

upto 

0-4-0 

0 0-6 

(ll) 

99 

99 

99 

from 

0-4-0 

upto 0-8-0 0-1-0 

(Hi) 

99 

99 

99 

from 

0-8-0 

upto 1-0-0 0-2-0 

(IV) 

99 

99 

99 

above 

1-0-0 

0-4-0 


(3) By an order dated 30-6-1951 issued under 
the signature of Executive Officer of the Munici- 
pality Ujjain purporting to act under an order 
of the Government conveyed by letter No. 319 of 
26-5-1951 the entertainment tax above referred 
to was enhanced as follows: 

1. For every ticket upto 0 4-0 0-0-9 

' 2 • ” ” ” from 0 4-0 upto 0-8-0 0-1-6 

3* ” ” ” f rem 0-8-0 upto 10-0 0-3-0 

4. ” »> »» above 1-0-0 0 6-0 

(4) On 4-5-1951 the six firms who are the 
applicants before us were served with notices 
by the Nagar Sabha Ujjain intimating the impo- 
sition of a performance tax at the rate of Rs 
5/- for each show.- 

(5) It is contended on behalf of the applicants 
that both these taxes were ultra vires of the 
powers of the Municipal .Committee. A rule 
nisi was issued to the Municipal Committee 
Ujjain to show cause against the application By 
a written reply filed on behalf Qf the Ujjain 
Municipality in response to the rule, it was con- 
tended “that the • enhanced entertainment tax 
was imposed after full compliance with the for- 
malities of the Law prescribed under the Gwalior 
Municipalities Act”. With regard to the 
“performance tax”, it was urged “that the impo- 
sition of a performance tax is also permitted 
by the provisions of the Constitution. This tax 
was also imposed in compliance with the for- 
malities of the Law prescribed under the Gwalior 
Act. The Ujjain Municipality is, however, now 
advised that the performance tax cannot exceed 
the limit laid down by Art. 276, Cl. (2) and to 
that extent the opponent Municipality is ready 
and willing to grant redress to the petitioners”. 

(6) I will take up the question relating to what 
has been referred to in para. (3) of the applica- 
tion as a “performance tax”. On 3-1-1950 a noti- 
fication was issued by the Ujjain Municipal 
Committee which ran as follows: — 

“Ujjain nagar ki sima men pradarshit hone 
wale khelon per panch rupayya fi khel tax 
lagayya hai”. 

(7) Under S. 52, Gwalior Municipalities Act, any , 
Municipal Committee established in the Gwalior 
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state could with the previous sanction of the 
Government impose any of the taxes mentioned 
in that section for the purposes of the said 
Act. Clause (J) of the Section authorises an 
imposition of an entertainment tax. This tax 
could under the Section be imposed on all public 
entertainments given on receipt of any lee or 
payment. Among the entertainments mentioned 
in that clause by way of illustrations we find 
that there is specific mention of cinemas. It 
cannot be disputed that the Gwalior Municipa- 
lities Act, Samvat 1993, continued in force under 
the provisions of the Regulation of the Govern- 
ment Ordinance No. 1 promulgated by the Raj 
Pramukh of Madhya Bharat and later till 25-1- 
1950 by S. 4 of the Regulation of Government Act. 
Subsequent to that date it continues in force in 
the territories to which it applies under the pro- 
visions of Art. 372 of the Constitution. It was 
admitted before us that the previous sanction 
of the Government had been obtained by the 
Ujjain Municipal Committee for levying this tax. 
Thus on the face of it there is nothing which 
would show that the tax was illegally imposed. 

(8) It was contended, however, by the learned 
counsel for the petitioners that it was not a tax 
on a “profession” nor one on ‘a trade’ but a tax 
on income which could be imposed only by the 
Parliament and hence it was illegal. I am clear 
that the argument is without substance. Under 
entry 60 of List II of the Seventh Schedule of. the 
Constitution of India a State Government is 
authorised to legislate with regard to ‘Taxes on 
professions, trades, callings and employments”. 
Under Entry 62 it can legislate with regard to 
"Taxes on luxuries, including taxes on entertain- 
ments, amusements, betting and gambling”. Even 
though the tax in question be not a tax on pro- 
fession or trade it is a trade on a calling. "Cal- 
ling” according to Oxford Dictionary signifies 
persons ‘following a particular business’. This 
is a tax payable by a person who follows the busi- 
ness of showing cinematograph films for profits. 
As such it was permissible for the State to legis- 
late with regard to such a tax. This was done 
by the Gwalior Municipalities Act under which 
(see S. 52 (j) ) such a tax could be imposed on 
all public entertainments displayed for a fee or 
on receipt of some payment. The argument 
that it was a tax on income is met by Art. 276 
of the Constitution which lays down that : 

"Notwithstanding anything in Art. 246, no Law 
of the Legislature of the State relating to 
taxes for the benefit of the State or of a Mu- 
nicipality, District Board, Local Board or other 
local authority therein in respect of professions, 
trades, callings or employments shall be invalid 
on the ground that it relates to tax on income.” 

(9) Reference was made in the course of argu- 
ment to the definition of the expression ‘perfor- 
mance’ found in the Madhya Bharat Public 
Amusements and Entertainments Act. According 
to that definition, the expression ‘performance* 
as used in the said Act does not include cinema- 
tograph exhibition. It is difficult to follow the 
relevancy of the definition given in the said Act 
to the matter before us. The definition of the 
expression ‘performance’ as given in that /ict is 
as expressly stated therein for the purposes of 
that Act and cannot legitimately be referred to 
in determining the question of the validity of 
a tax imposed by the Ujjain Municipality levy- 
ing a sum by way of performance tax on every 
show within the limits of the said Municipality. 
That a tax on a cinema show can be imposed 
under the provisions of S. 52 (j) Gwalior Munici- 
palities Act, can on the language of the section 


admit of no doubt. Any reference to the defi- 
nition of the term ‘performance’ in any other 
Act is irrelevant. 

(10) Reference has been made earlier to Art. 276 
of the Constitution. Clause (2) of the said Article 
rims as follows : — 

“The total amount payable in respect of any 

one person to the Stat-e or to any one Municipali- 
ty, district Board, local board or other local autho- 
rity in the State by way of taxes on professions, 

trades, callings and employments shall not ex- 
ceed two hundred and fifty rupees per annum..” 

(11) It is clear, therefore, that though Art. 276 
lays down a tax imposed by a State for the pur- 
pose of a Municipality on a calling shall not be 
invalid on the ground that it relates to a tax 
on income, every Legislation relating to such a 
tax cannot ignore the provisions of Cl. (2) of 
the said Article. There must be something either- 
in the language of such Legislation or in the 
circumstances or manner of the imposition of 
the tax which makes it clear that the liability 
of one person to pay taxes on professions, trades 
and callings to any one Municipality shall not. 
exceed the sum of rupees two hundred and fifty 
per annum. It was frankly conceded by the learn- 
ed Advocate General who appeared for the Uj- 
jain Municipality that the imposition of the said 
performance tax under consideration was open 
to this criticism. In the absence of any such res- 
triction as is contemplated by Art. 276, Cl. (2), 
the Notification under which the tax in question 
has been imposed makes a person liable to pay 
sums far exceeding Rs. 250/- per annum. To take 
a concrete illustration, if any one of the appli- 
cants before us displays in his cinema house 
one or more shows for one hundred days in a 
year he will be liable to pay Rs. 500/- under the 
said Notification. That the tax in question was 
open to this criticism was further admitted in 
the return filed on behalf of the Ujjain Muni-tJ 
cipality, I hold therefore that the Notification l 
by which the performance tax in question was* 
imposed invalid. 

(12) I will next turn to the other tax the vali- 
dity of which was challenged by the present 
petitioners. It was admitted that under the Law- 
in force in Gwalior State prior to its integration 
with Madhya Bharat the Municipal Committee 
of Ujjain was authorised to impose a tax on 
entertainments and that it had imposed a tax 
on entertainments given in cinema houses at 
the rates mentioned in para 3 of this judgment. 
By an order dated 30-6-1951 issued over the sig- 
nature of the Executive officer of Ujjain Munici- 
pality the said entertainment tax was enhanced 
as stated in para 4 of this judgment It is con- 
tended that the enhancement was illegal. I have^ 
found it somewhat difficult to follow the argu- 
ment advanced on this part of the case. It is 
not disputed that the Ujjain Municipality had 
the authority to impose a tax on entertain- 
ments under S. 52, Gwalior Municipalities AcL 
On 25-1-1950 this was an existing Law as defined 
in Art. 366(10) of the Constitution. All existing 
Lawrs have as already stated been continued m 
force under Art. 372 of the Constitution. Clearly 
therefore if the Municipal Committee could im- ; 
pose a tax at the rate mentioned in para 3 of 
this judgment before 25-1-1950. If this was so, 
there appears to be no valid ground for holding 
that it could not impose the same tax at a higher 
rate since the Constitution came into force. 

(13) It was faintly argued that the Act 
(Gwalior Municipalities Act) “could not apply 
to future taxation after the Constitution came 
into force”. I frankly confess that I am unable 
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to appreciate the force of this contention. If 
the said Act was an existing Law on 25-1-1950 
and has continued to be in force since, it can- 
not be contended with any show of reason that 
though it could validly impose a tax before 
26-1-1950 it cannot do so under the same provi- 
sions since that date. 

(14) Another argument advanced before us in 
connection with these taxes was that the scheme 
©f S. 52, Gwalior Municipalities Act contemplates 
delegated Legislation which is not permitted 
under the Constitution. I am clear that s. 52, 
Gwalior Municipalities Act, is not an instance of 
delegated Legislation. It lays down clearly that 
with the previous sanction of the Government 
a Municipal Committee can impose an enter- 
tainment tax. Thus the legislation to impose a 
tax was enacted by the proper law making autho- 
rity. What was left to the Municipality was only 
the determination of the conditions and the cir- 
cumstances in which the tax could be imposed. 
Even this was made subject to the previous ap- 
proval of the Government. This may be an in- 
stance of “conditional legislation” but is not one 
of delegated legislation. Apart from that it would 
appear that this was an existing law which has 
continued in force by virtue of Art. 372 of the 
Constitution, and its validity cannot be challeng- 
ed on such a ground as put forward by the learn- 
ed counsel. I am of opinion, therefore, that the 
enhancement of the rate of the tax referred to in 
paras. 2 and 4 of the application is valid and 
its legality is not open to any objection. 

(15) With regard to the performance tax as 
already seated this tax is not valid inasmuch as 
it ignores the provisions of Art. 276(2) of the Con- 
stitution and I would accordingly direct the Muni- 
cipal Committee to refrain from levying the said 
performance tax. 

(16) V. M. MEHTA J. : I agree. 

A/R.G.D. Order accordingly. 


(Constitution of India, Art 
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(a)Penal Code (I860), Ss. 354, 342 — 
Essentials under S. 354. 

It is not the act of outraging the mo- 

. ma< ^ e an offence under S. 
3 54, Penal Code. In order to constitute 
an offence under S. 354, Penal Code there 
must be an assault or use of criminal 
force to any woman with the intention or 
• knowledge that the woman’s modesty 
will be outraged. The offence under S 
354, Penal Code can therefore be com- 
mitted by any man or a woman with the 
' necessary intent or knowledge. 

' . ‘ ’ (Para 2) 

The act of an accused m confining a 

girl of 9 years in a room, in making her 
lie on a bed and then sitting on her and 
becoming naked is clearly one amounting 
to use of criminal force with the inten- 
tion or knowledge that the girl’s modesty 
will be outraged and the accused is right- 
ly convicted under Ss. 354 and 342, Penal 
Code. r (Para 6) 

Anno: Penal Code, S. 354 N. 1; S. 342 N. 1. 

+(b) Penal Code (1860), Ss. 354, 8 — S. 
354 does not offend' against Art. 14 of the 


Constitution — 

14). 

. The pronoun “he” used in the expres- 
sion “that he will thereby outrage her 
modesty” must be taken under S. 8, Penal 
Code as importing a male or a female. 

It is thus clear that under S. 354, Penal 
Code a man as well as a woman can be 
held guilty of the offence and be punish- 
ed for it. The section, therefore, opera es 
equally upon all persons whether males 
or females and as women are not exempt 
from any punishment under the section, 
it does not offend against the provisions 
of Art. 14 of the Constitution. (Para 2) 

That the Penal Code gives no protec- 
tion to man against “assault or criminal 
force with intent to outrage his modesty” 
is really an objection as to the policy of 
law in not creating a particular offence. 

It is not an objection as to the infringe- 
ment of Art. 14 of the Constitution. 

(Para 3) 

(c) Constitution of India, Art. 14 — Classi- 
fication under — (Penal Code (I860), S. 354), 

Article 14 in effect means that every 
law that the State makes shall operate 
alike upon all persons and property un- 
aer the same conditions and circum- 
stances. It does not mean that all per- 
sons, property or occupation must be 
treated alike by the State. Further, a 
reasonable classification of groups for 
purposes of legislation is permissible and 
what is prohibited is discrimination bet- 
ween persons who are included in the 

the law a PPlies. AIR 
iifDZ bC 123, Rel. on. 

If, therefore, the Legislature has in its 
wisdom thought it fit to treat men diffe- 
rently from women in regard to modesty 
and to make an assault or use of crimi- 
nal force with intent to outrage the 
modesty punishable under S. 354 when 
committed only with respect to women, 
the provisions contained in S. 354, Penal 
Code cannot be condemned as repugnant 
to Art. 14 of the Constitution (Para 4) 
Anno: Penal Code, S. 354 N. 1. 


t(d) Penal Code (1860), S. 354 
violate Art. 15 of the Constitution 
tution of India, Art. 15(1) ). 


Does not 
( Const i- 


. The word ‘only’ i n Art. 15(1) empha- 
sises the fact that the discrimination that 
is prohibited under the Article is a discri- 
mination based on the ground of sex, or 
race, etc. alone. If the discrimination is 
based not merely on any of the grounds 

on conside- 
rations of propriety, public morals, de- 
cency, decorum and rectitude, the Legis- 
lation containing such discrimination 
would not be hit by the provisions of the 
Article. (Para <5V 

Anno: Penal Code, S. 354 N. 1. 

(e) Penal Code (I860), S. 354 — Sense of 
modesty A girl of 9 years asked to remove 
her clothes — Her refusal to do so and shoirt- 
ing for help shows her sense of modesty to he 
developed ■— Jack J.’s opinion in A JR 1933 
Cal 142, Dissent. (Para 61 

Anno: Penal Code, S. 354 N. 1. 

Bhagwandas Gupta, for Applicant; • Mungre, 
Govt. Advocate, for the State. 
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i A) (‘52; AIR 1952 SC 123: 1952 Cri LJ 
305 (SC) 

iBj (’51 ) AIR 1951 SC 41: ILR (1951) 

Hyd 4b 1 (SC) 

C) (’52) 1952 Madh B LR 385 
■ D> (’33) AIR 1933 Cal 142: 34 Cri LJ 308 


ORDER : In this case the petitioner Gir- 
ina r Gopal has been convicted by the City 
Magistrate, Lashker for offences under Ss. 342 
and 354. Penal Code and sentenced to six 
months and one year rigorous imprisonment 
espectively for each of the offences. The sen- 
tences were directed to run concurrently. 
The Sessions Judge of Gwalior rejected an 
a o peal preferred by the accused against the 
convictions and sentences. The applicant has 
new come up in revision to this Court. 

(2) Before me, Mr. Bhagwandas Gupta 
learned counsel for the applicant did not 
challenge the conviction and sentence of the 
applicant under S. 342, Penal Code. His con- 
tention was that S. 354, Penal Code offended 
against the orovisions of Arts. 14 and 15 of 
the Constitution of India and that therefore, 
S. 354 being void, the conviction of the appli- 
cant under that section was illegal. The argu- 
ment of Mr. Gupta is that as the Penal Code 
does not make the act of assault or use of 
criminal force to any man with intent “to 
outrage his modesty” an offen.ee, S. 354, Penal 
Code contravenes Art. 14 of the Constitution 
and that in enacting S. 3o4, Penal Code, the 
legislature has discriminated in favour of 
women only on the ground of sex and that 
therefore, S. 354 o Rends against Art. 15(1). 
In my view this argument is unsound and 
must be rejected. The offence under S. 354 is 
committed only when a person assaults or 
uses a criminal force to a woman, intending 
to outrage or knowing it to be likely that he 
will thereby outrage her modesty. It is not 
the act of outraging the modesty that is made 
an offence under this section. In order to 
constitute an offence under S. 354, Penal 
Code there must be an assault or use of 
criminal force to any woman with the inten- 
tion or knowledge that the woman’s modesty 
will be outraged. The offence under S. 354. 
Penal Code can be committed by any man or 
a woman with the necessary intent or know- 
ledge For, a woman can assault or use 
criminal force to any other woman as equally 
and effectively as any man; and the intention 
or knowledge that the modesty of the wo- 
man assaulted or against whom criminal force 
has been used will be outraged, is not of a kind 
which a woman on account of inherent differ- 
ences from man is incapable of having. The 
pronoun “he” used in the expression “that he 
will thereby outrage her modesty” must there- 
fore betaken under S. 8, Penal Code as import- 
ing a male or a female. It is thus clear that 
under S. 354, Penal Code a man as well as 
a woman can be held guilty of the offence 
of assaulting or using criminal force to any 
woman with the intention or knowledge that 
the woman’s modesty will be outraged, and 
be punished for the offence. Section 354, 
therefore, operates equally upon all persons 
whether males or females and it cannot be 
maintained that as women are exempt from 
any punishment under this section, it offends 
against the provisions of Art. 14 of the Con- 
stitution. 

( 3 ) It is true that the act of assault or use 
of criminal force to any man with the inten- 


tion or knowledge of “outraging his mo. 
desty is not made an offence under tv,/. 
Penal Code. Learned counsel for the aDDli 
cant was, however, unable to say what 
cording to him was the meaning of the ex- 
pression ‘'outraging the modesty of a man" 
or whether the expression ' meant "offending 
the impudence of man" or dishonouring him 
It would however, appear from S. 353 that ari 
assault or use of criminal force to any maS 

hL a Jh° ma - n ln . t l f ndln S thereby to dishonour 
him otherwise than on grave provocation is 
punishable. Be that as it may, the objection 

the th penaf r rode C °^ nSel f ° r the a PP lican t that 
the Penal Code gives no protection to man 

against assault or criminal force with intent 
to “outrage his modesty” is really an objec- 
tion as to the policy of law in not creating a 
particular offence. It is not an objection as to 
the infringement of Art. 14 of the Constitu- 
tion This Article provides that the State 
snail not deny to any person equality before 
the law or the equal protection of laws with- 
in the territories of India. Article 14 has been 
construed by the Supreme Court in several 
cases (See — ‘Railing Rawat v. State of Sau- 
rashtra 1 AIR 1952 SC 123 (A); — Charanjit- 
lal v Union of India’, AIR 1951 SC 41 (B) 
and by this Court also in — ‘Miss Sumitra 

2 e rV> v ™ Stat< ^ of M adhya Bharat’, 1952 Madh 
B LR 385 (C) and in effect it means that 
every law that the State makes shall operate 
alike upon all persons, and property under 
the same conditions and circumstances. It 
does not mean that all persons, property or 
occupation must be treated alike by the State. 
As pointed out by His Lordship Das J., in — 
‘AIR 1952 SC 123’ (A) : 


i 


“While Art. 14 forbids class legislation it 
does not forbid reasonable classification for 
the purposes of legislation. In order, how- 
ever, to pass the test of permissible classi- 
fication, two conditions must be fulfilled, 
namely, (1) that the classification must be 
founded on an intelligible differentia which 
distinguishes persons or things that are 
grouped together from others left out of 
the group and (2) that that differentia 
must have a rational relation to the object 
sought to be achieved by the Act. What is 
necessary is that there must be a nexus 
between the basis of classification and the 
object of the Act.” 


(4) From these observations it is clear that 
a reasonable classification of groups for pur- 
poses of legislation is permissible and what 
is prohibited is discrimination between per- 
sons who are included in the group to which 
the law applies. If, therefore, the Legislature 
has in its wisdom thought it fit to treat men 
differently from women in regard to modesty 
and to make an assault or use of criminal 
force with intent to outrage the modesty 
punishable under S. 354 when committed only 
with respect to women, the provisions con- 
tained in S. 354, Penal Code cannot be con- 
demned as repugnant to Art. 14 of the Con- 
stitution. 


(5) The contention of the learned counsel 
for the applicant that S. 354 violates the pro- 
visions of Art. 15 Cl > of the Constitution is 
equally untenable. This Article says that the 
State shall not discriminate on grounds only 
of religion, race, caste, sex, place of birth or| 
any of them. The word “only” is importan 
and deserves to be noted. It emphasises the 
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fact that the discrimination that is prohibited 
under Art. 15(1) is a discrimination based on 
the ground of sex, or race, etc. alone. If the 
discrimination is based not merely on any of 
the grounds stated in Art. 15(1) but also on 
considerations of propriety, public morals, 
decency, decorum and rectitude, the legislation 
containing such discrimination would not be 
hit by the provisions of Art. 15(1). It cannot 
be denied that an assault or criminal force to 
a woman with intent to outrage her modesty 
is made punishable under S. 354 not merely 
because women are women, but because of the 
factors enumerated above. Our country is not 
peculiar in making the acts described in S 
354 punishable as an offence. Such acts con- 
stitute a penal offence in all other civilised 
countries. After all civilisation depends on 
morality. In any country claiming or aspiring 
to be a civilised country morality and all the 
incidents of morality are as essential as jus- 
tice to the citizen and personal liberty. No 
civilised country whose action is directed to- 
wards securing “the greatest good of the 
greatest number” can allow assaults or crimi- 
nal force to women with intent to outrage 
their modesty to go unpunished and permit 
the position of women to be injuriously affect- 
ed by chartered libertines. In my opinion, the 
contention advanced on behalf of the appli- 

rejected at S ‘ 354 offends Art * 15(1) must be 


Calcutta case, the accused was ultimately 
convicted under S. 323, Penal Code and the 
sentence of six months rigorous imprisonment 
which had been awarded to him by the trial 
Magistrate under S. 354, Penal Code was 
maintained. Having regard to the circum- 
stance that the sentence was maintained, 
Bose J., did not wish to differ with the con- 
clusion arrived at by Jack J. With all respect 
to Jack J., I am unable to find myself in 
agreement with his reasoning. It is unneces- 
sary to consider here whether a little girl of 
five years of age can be said to have deve- 
loped a sense of modesty contemplated by S. 
354, Penal Code. So far as the present case is 
concerned, it is clear that when the applicant 
asked Saroj to remove her clothes, she re- 
fused to* do so and shouted. It cannot, there- 
fore, be said that she had not developed any 
sense of modesty. To my mind, the act of the 
applicant in confining Saroj in a room, in 
making her lie on a bed and then sitting on 
her and becoming naked is clearly one 
amounting to use of criminal force with the 
intention or knowledge that the girl’s modesty 
will be outraged. The applicant has been 
rightly convicted under Ss. 354 and 342, Penal 
Code. The appropriateness of the sentences 
awarded to him is amply made out. 

(7) In- the result this revision petition is 
dismissed. 


< 6 > As J% the , facts the case, I see no rea- 
son to differ from these concurrent conclu- 
sions arrived at by the Courts below. On the 

e X lc l^ n< I e on record it is conclusively establish- 
ed that on the afternoon of 10-2-1951 at about 
4-30 p.m., the applicant who is a Pujari of a 
Mandir caught hold of a young girl named 
Saroj of about 9 years of age, took her to his 
house on the pretext of giving “Parshad” to 
her and then when she was inside he closed 
the door of the room, made her lie on a bed 
put a covering on her and then Sat upon her 
for some time. Later on the applicant became 

n wh d M as ^ d Sar °b to remove all her 
clothes. When the girl shouted and called her 

brother, who happened to come near the house 
m search of Saroj, the applicant forcibly 
closed her mouth Saroj was then rescued by 
the neighbours who forcibly opened the door 
and entered the room. On her return home 
Saroj then complained to her mother. Mr 
Bhagwandas Gupta urged that as Saroj was 
a little girl of nine years of age, she could not 
have developed the sense of modesty of a wo- 
man as contemplated by S. 354, Penal Code 
and further as her mother was not examined 
to support her statement that she complained 
to her mother, it was doubtful whether the 
applicant had committed any offence at all 
under S. 354, Penal Code. Learned counsel 
relied on — ‘Soko v. Emperor’, AIR 1933 Cal 
142 (D). In that case Jack J., felt some doubt 
as to whether the act of a man putting a 
finger into the private parts of a girl of five 
and half years of age, constituted an offence 
under S. 354, Penal Code. The learned Judge 
was inclined to think that when the girl had 
no ^hesitation in telling her mother exactly 
what had happened and having regard to her 
age, it could not be said that she had deve- 
loped a sense of modesty, Ghose J., who was 
the other member of the Bench which decid- 
ed that case did not agree with the view 
taken by his learned brother that the case 
did not fall under S. 354, Penal Code. In the 


A/D.R.R. 


Revision dismissed. 
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(GWALIOR BENCH) 


DIXIT J. 


Cheranjilal, Applicant v. Jabar Chand, Non- 
applicant. 

Criminal Ref. No. 25 of 1952, D/- 9-12-1952. 

(a) Criminal P. C. (1898), S. 520 — Scope. 
AIR 1918 Bom 186 and AIR 1924 All 675 (2), 
Dissented. 

Section 520 means that any Court which 
has powers of appeal, confirmation, refer- 
ence or revision in respect of the trial 
Court can make any substantive order it 
thinks fit under the section. There is 
nothing in the section to justify the view 
that the Court of appeal or revision means 
a Court to which an appeal or revision, 
lies in a particular case or that the Court 
of revision means the High Court. AIR 
1932 Bom 534 (FB), Foil. (Para 3) 

Anno: Cr. P. C., S. 520 N. 1, 2a, 3. 


(b) Criminal P. C. (1898), S. 
current jurisdiction of Courts. 


520 


Con- 


The jurisdiction of one of the Courts 
specified in the section to deal with an 
application under that section is not taken 
away by the mere fact of the earlier pre- 
sentation of a petition under the section 
to another of such Courts. It is only when 
an application is entertained and decided 
by either of the Courts that the jurisdic- 
tion of the other of them to deal with the 
matter is lost. AIR 1931 Mad .772(2), 
Rel. on. (Para 4; 

Anno: Cr.P.C., S. 520 N. 1 Pt. 13. 

(c) Criminal P. C. (1898), S. 438 — Power 
of Sessions Judge or District Magistrate to 
refer. 
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There is no provision in the Code which 
gives power to the District Magistrate or 
the Sessions Judge to make a reference 
to the High Court for obtaining its opin- 
ion on a question arising in a case pending 
before him. The District Magistrate or 
the Sessions Judge is bound to dispose of 
all questions of law or fact arising before 
him and decide the case or appeal himself. 

(Para 5) 

Anno: Cr. P. C., S. 438 N. 4 Pts. 1 and 2. 

Bhagwandas Gupta, for Applicant; Mungre, 
Govt. Advocate, for the State. 

CASES CITED: 

■A) (’32) AIR 1932 Bom 534: 33 Cri LJ 
807 (FB) 

(B) (’18) AIR 1918 Bom 186: 42 Bom 664: 

19 Cri LJ 597 

(C) (’24) AIR 1924 All 675(2): 25 Cri LJ 1168 
i'O) (’31) AIR 1931 Mad 772(2): 54 Mad 842: 

32 Cri LJ 1278 

ORDER : Tnis is a reference by the District 
Magistrate of Shivpuri seeking orders of this 
Court with regard to the disposal of an applica- 
tion under section 520, Cr. P. C. pending before 
the District Magistrate. The facts are that 
the non-applicant Jabar Chand was tried by the 
Sub-Divisional Magistrate of Shivpuri for an 
offence of theft of ten bags of Jeera. The learn- 
ed Sub-Divisional Magistrate while acquitting 
Jabar Chand ordered the confiscation to the 
State of the property. The complainant Chi- 
ranji Lai then filed a revision petition under S. 
520, Cr. P. C., before the District Magistrate for 
the delivery of the bags of Jeera to him. While 
this revision petition was pending before the Dis- 
trict Magistrate, Jabar Chand presented a peti- 
tion under section 520 of the Code to the 
Sessions Judge of Gwalior for the return of the 
property to him. The learned Sessions Judge 
after hearing Jabar Chand and the Public Prose- 
cutor allowed the petition and passed an order 
directing the return of the bags of Jeera to Jabar 
Chand or in the alternative the payment to him 
of the proceeds of the sale if the property had 
already been sold. The District Magistrate now 
wants to know the effect the order of the Sessions 
Judge has on the application under section 520 
of the Code pending before the District Magis- 
trate. 

(2) Mr. Mungre on behalf of the State contends 
that in view of the provisions of section 435 (4), 
the learned Sessions Judge having entertained 
and decided the application presented to him by 
Jabar Chand, the District Magistrate has now 
no jurisdiction to deal with the application filed 
before him by the complainant Chiranjilal, Mr. 
Bhagwandas Gupta, learned counsel for Chiran- 
JUal, on the other hand, contended that under 
section 407 (1) an appeal lies to the District 
Magistrate from a sentence passed by Second 
Class Magistrate and that therefore in the pre- 
sent case the District Magistrate’s Court being 
the “Court of Appeal” for the purposes of S. 520 
of the Code, he alone had the power to modify, 
alter or annul the order passed by the Sub-Di- 
visional Magistrate of the Second Class under 
S. 517 of the Code with regard to the confisca- 
tion of the Jeera to the State. 

<3) In my opinion, the contention of the learn- 
ed Government Advocate is well-founded and 
must be accepted. For the purposes of this 
reference I do not propose to examine the con- 
flicting decisions of the various High Courts as 
to the forum to which an application under S. 
520 of the Code is to be made or as to the nature 


A. I. B. 

of the jurisdiction exercised by a superior Court 

U t n ^ er 4 . l , tl l is a scction . It is, however, sufficient to 
state that, to me the view taken by a Full Bench 

of the Bombay High Court in — ‘Wal Chand v 
Hari Anant’, AIR 1932 Bom 534 (A) as to the mean- 
ing and scope of section 520 of the Code appears 
to be correct. In that case it has been held 
that section 520 means that any Court which 
has powers of appeal, confirmation, reference or 
revision in respect of the trial Court, that be- 
ing the Court subordinate thereto referred to in 
the section, can make any substantive order it 
thinks fit in respect of property dealt with by 
the trial Court under S. 517, 518 or 519 of the 
Code. It has been further held in that case 
that if an application is made to the Sessions 
Court as the Court having powers of revision 
in respect of the trial Court in regard to orders 
relating to property made under S. 517, 518 or 
519, then the Sessions Court can itself make a 
proper order and need not refer the matter to 
the High Court. It seems to me that the narrow 
interpretation put on S. 520 in the earlier decision 
of the Bombay High Court, namely — ‘In re 
Khima Rukhad’, AIR 1918 Bom 186 (B) and also 
in— ‘Debi Ram v. Emperor’, AIR 1924 All 675 (2) 
(C) is not justified by the wording of S. 520 and 
the existence of sections 423 and 439 in the Code 
which define the powers of the appellate Court 
and of the High Court as a Court of revision. I 
do not see anything in section 520 of the Code 
to justify the view that the words “Court of ap- 
peal”, in that section refer only to a Court to 
which either of the parties to the case could ap- 
peal and the Court of revision means the High 
Court. If the intention of the Legislature had 
been that the Court to which an appeal or re- 
vision lies in the particular case alone should 
modify, alter or annul the order of the tried 
Court under S. 517, 518 or 519 then it was unne- 
cessary for the Legislature to insert the provi- 
sions of S. 520 in the Code. For, without that 
section when a party to a criminal case has ap- 
pealed the appellate Court would have ample 
power under S. 423 of the Code to pass an ap- 
propriate order in respect of property dealt with 
by the trial Court under S. 517, 518 or 519 and 
likewise the High Court would have the power 
under S. 439 of the Code to pass order as to the 
disposal of property in cases that come up be- 
fore it in revision. The provisions of S. 529 

would thus be rendered superfluous if they are 
interpreted in a narrow sense. 

(4) On the view I have taken of S. 520 it is 
clear that in the present case, both the Sessions 
Judge and the District Magistrate as a Court 
of revision had power under S. 520 to interfere 
with the orders of the trial Court under section 
517 with regard to the confiscation of the Jeera. 
The question, then, arises whether the learned 
Sessions Judge was justified in entertaining an 
application under S. 520 of the Code by the ac- 
cused, when the complainant had already 
sought redress under that section from the 
District Magistrate. I do not think that in the 
face of the clear provisions of cl. ( 4 ) of S. 435 , 
there can be any doubt on the point. Under 
S. 435, an applicant, may go for redress either 
to tlie District Magistrate or to the Sessions 
Judge, but under cl. (4) of the section when #n 
application has been made either to the Sessions 
Judge or to the District Magistrate, no further 
application can be entertained by the other of 
them. It must, however, be noted that on general 
principle, the jurisdiction of one of the Courts 
of concurrent jurisdiction to deal with the matter 
exists so long as the other Court of co-ordinate 
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power has not actually exercised jurisdiction in 
the matter and dealt with it. Therefore, the 
jurisdiction of the Sessions Judge to deal with 
i an application under S. 520 is not taken away by 
.the mere fact of the earlier presentation of a 
j petition under S. 520 of the Code to the Dis- 
trict Magistrate. It is only when an application 
, is entertained and decided either by the 
i District Magistrate or the Sessions Judge that 
j the jurisdiction of the other of them to deal 
'with the matter is lost. This view is supported 
by the decision of the Madras High Court in 
— ‘Appachi Goundan v. Emperor’, AIR 1931 Mad 
772 (2) (D). I am, therefore, inclined to think 
that the learned District Magistrate can now 
only 1 reject the petition filed before him by the 
complainant. The question whether the order 
passed by the Sessions Judge is correct on merits 
does not arise for consideration in this refe- 
rence. If the complainant and the State are in 
any way aggrieved by that order, they are at 
liberty to move this Court by way .of appro- 
priate proceedings. 

(5) Before concluding I must observe that the 
reference made by the learned District Magistrate 
is really not warranted by any provision of the 
Code. No section in the Code gives power to 
| the District Magistrate to make a reference to 
jthis Court for obtaining its opinion on a ques- 
tion arising in a case pending before the 
District Magistrate. The District Magistrate or 
the Sessions Judge is bound to dispose of all 
questions of law or fact arising before him and 
decide the case or appeal himself. I have no 
doubt, expressed an opinion on the question of 
the power and jurisdiction of the Sessions Judge 
to dispose of the application presented to him 
under S. 520 of the Code by the accused. But 
this I have done because of the special circums- 
tances of the case and not because the District 
Magistrate is entitled to obtain an opinion of 
this Court in a case pending before him. With 
these observations this reference is returned to 
the District Magistrate without any orders from 
this Court as to what he should do in the petition 
pending before him. 

ZB/G.M.J. Reference answered. 

JV.I.R. 1953 M.B. 151 (Vol. 40, C. N. 53) 

(INDORE BENCH) 

KAUL C. J. AND CHATURVEDI J. 

Mahadeo Ganesh and another, Appellants v 
Sadashiv Khanderao and others, Respondents. 

Second Appeal No. 131 of 1949, D/- 14-7-1950. 

(a) Civil P.C. (1908), Ss. 105 and 11 — Error 

*or Irregularity. 

Section 105 applies where there is any 
error or irregularity affecting the decision 
of the case — Decision relating to court- 
fees, even though wrong is not an error or 
irregularity affecting decision of the case 
— Such a decision can be challenged in 
second appeal even though no objection 
was taken to it by way of taking ground 
.in first appeal against the decision of the 
trial Court after remand — In such a case, 
no question of ‘res judicata’ also arises. 

(Para 4) 

Anno: Civil P. C., S. 105 N. 5 S. 11 N. 2. 

(b) Court-fees Act (1870), S. 7(IV)(b), Sch. 
II, Art. 17 (VI) — Expression “to enforce the 
slight to share in the property”, imply that 


plaintiff has been excluded from enjoyment of 
common property — Clause does not apply to 
a suit for partition by co-owner who has not 
been excluded from enjoyment of common 
property — Such a suit comes under clause 
(VI) of Art. 17 of Schedule II corresponding 
to Art. 11 (VI) of Indore Court-fees Act — 
Art. 11 (VI) of the Indore Act makes no dis- 
tinction between an appeal filed by plaintiff 
or by the defendant — Court-fee of Rs. 15 on 
memorandum of appeal, held suffic en; — Un- 
der Art. 11 of Indore Act, Court-fee to be paid 
by defendant in appeal from decree in par ition 
suit depends on amount of court-fee paid by 
plaintiff in the suit — (Indore Court-fees Act, 
Art. 11 (VI) ). AIR Commentary on Court-fees 
Act, S. 7(iv) (b) Note 2, Ref. (Para 5) 

Anno: Court-fees Act, S. 7(iv)(b) N. 2; Sch. 
II, Art. 17 (VI) N. 10. 

V. R. Newaskar, for Appellants; Bharucha 
(for No. 1); Phadnis (for Nos. 1 and 2) and 
Kulkarni (for No. 3), for Respondents. 

CASES CITED: 

(A) (’43) AIR 1943 Pat 433: 

217 Ind Cas 49 

(B) (’32) AIR 1932 Cal 353: 137 Ind Cas 519 

(C) (’34) AIR 1934 Lah 563: 

15 Lah 531 (FB) 

(D) (’27) AIR 1927 Nag 248: 101 Ind Cas 770 

(E) (’38) AIR 1938 Rang 76: 1937 Rang LR 447 

(F) (’42) AIR-1942 Mad 103(1): 

197 Ind Cas 738 

(G) (’35) AIR 1935 All 292: 

57 All 787 

(H) (’12) 16 Ind Cas 771: 6 Sind LR 74 Note 

KAUL C. J. : A preliminary objection has 
been taken to the hearing of this appeal which 
raises the question what is the proper court- 
fees payable on the memorandum of grounds 
of appeal in this case. The facts in so far as 
they are material for this purpose are as 
follows : 

(2) A suit for partition was brought by 
Keshav and his son Malhar against Keshav's 
brother Sadashiv, his son Dattatraya and 
Keshav’s mother Laxmibai for partition and 
separate possession of his share in the joint 
family property. Subsequently, Ramchandra 
and Anant sons of Vishwanath and Mahadeo 
and Rangnath sons of Ganpat Rao who were 
first cousins of Keshav and Sadashiv applied 
that they were also members of a joint family 
with Keshav & Sadashiv were entitled to a defi- 
nite share in the joint family property. These 
applications were not opposed by Keshay. 
They were however contested by Sadashiv and 
the other defendants. Ultimately the applica- 
tions were allowed and the four applicants 
above named were impleaded as defendants. 
Sadashiv admitted that he and Keshav formed 
a joint family. It was however pleaded on his 
behalf that Ramchandra, Anant, Mahadeo and 
Rangnath were not joint with them and had 
no interest in the joint family property. The 
' learned District Judge of Garoth held on the 
evidence led before him that Ramchandra and 
Anant were joint with Keshav and Sadashiv 
but that Mahadeo and Rangnath were separate. 
He passed a preliminary decree for partition. 
Two appeals, were preferred against his deci- 
sion one by Mahadeo and Rangnath and the 
other by Sadashiv, Dattatraya and Laxmibai 
defendants Nos. 1 to 3. Ramchandra filed cross- 
objections challenging the correctness of the 
finding as regards the extent of his share. 
These matters came up for hearing before 
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Rege J. and the question was raised before 
him what was the proper court-fee payable on 
the ' memorandums of grounds of appeal by 
Mahadeo and Rangnalh. They had paid a 
court-fee of Rs. 15/- only under Article 11 of 
the Indore Court-fees Act. The learned Judge 
took tiie view that these appellants were Lable 
to pay ‘ad valorem’ court-fee on the value of 
their share. They were called upon to fix a 
value on the share claimed by them and pay 
court-fee according to tiie figure at which the 
share was valued. The appellants valued their 
share at Rs. 6000/- and paid the requisite 
court-fee. Having heard the parties Mr. Jus.ice 
Rege was of opinion that proper issues had 
not been framed in the trial court and all the 
questions that should have been considered 
were not decided. He accordingly framed fresh 
issues and remanded the case to'the tr al C urt 

for decision in the light of the observations 
made by him. 

The learned District Judge thereupon heard 
the case afresh. He held on the evidence which 
was before him that Ganpat father of Mahadeo 
and Rangnath was separate from his brother 
Khanderao father of Keshav and Sadashiv and 
accordingly had no interest in the joint family 
property. As regards Ramchandra and Ana.it. 
his finding was that though they formed a joint 
family with Keshav and Sadashiv all the pro- 
perty in suit was self-acquired, proper y of 
Khanderao in which Ramchandra and Anant 
could not claim a share. He however held that 
Keshav vvas entitled to a third share in the 
property in suit and passed a preliminary de- 
cree for partition. Dissatisfied with this deci- 
sion Mahadeo and Rangnath, and Ramchandra 
and Anant have preferred these two appeals. 

(3) An objection was raised by Mr. Bha- 
rucha learned counsel for Sadashiv and Mr 
Kulkarni who appears for Laxmibai that 
Mahadeo and Rangnath were liable to pay ‘ad 
valorem’ court-fee on the memorandum of their 
grounds of appeal. It may be mentioned that 
though in compliance with the order of Rege 
J. Mahadeo and Rangnath had paid ‘ad 
valorem’ court-fee in their appeal before the 
case was remanded the present appeal was 
filed by them on a stamped paper of Rs 15/- 
only Mr. Newaskar learned counsel for the 
appellants challenges the correctness of the 
view taken by Rege J. and contends that irres- 
pective °f whether the case is covered by Art. 
a °i th . e V? dore Court-fees Act or S. 4 of that 
i hQ ml llable to P a y a court-fee of Rs. 15/- 
0ni /\* Th r% ^ vo ] ? arned counsel Mr. Bharucha 
a P. Kulkarni who raised the preliminary 
objection put forward different grounds in 
siipport of their contention. Mr. Bharucha con- 
tended that the appellants having acc~p l ed the 
decision of Rege J. and having failed to chal- 
lenge it when he filed his first appeal after re- 
rnand W3S bound by that decision. He argued 
that the matter was ‘res judicata’. Mr Kul- 
karni, on the other hand, contended that inas- 
much as the appellants were not in possession 
of any part of the joint family property and 
their claim was in effect one not only for a 
declaration of their right but also for posses- 
sion of a share in the joint family property 
they must pay ‘ad valorem’ court-fee accord- 
ing to the figure at which they put their share 

We will deal with each of these contentions in 
order. 

(4) Reference was made by Mr. Bharucha 
to- S. 105, Civil P. C. He argued that having 
failed to challenge the decision of Rege J. on 


the question of court-fee by incorporating a 
ground to that effect in the memorandum of' 
their grounds of appeal when they challenged 
the decision of the trial court after remand 
they could not challenge it in this appeal which 
is filed against the decision -of a single Jud^e 
of this Court, It may be mentioned incidentally 
that after the decision of the case by the trial 
Judge subsequent to remand the appeal came 
up before Mehta J. who affirmed the decision 
of the trial court. According to Mr. Bharucha’s 
contention it was open to Mehta J. to set asid^ 
the decision of Rege J. on the question of 
court-fee. No satisfactory answer was however 
forthcoming when I put it to the learned coun- 
sel whether if the appeal which was heard by 
Mehta J. had come up for hearing before Reg^ 
J. he himself could be free to set aside his pre- 
vious decision given before remand. I am' 
clear that no question of ‘res judicata’ arises 
in the present case nor has S. 105, Civil P. C 
has any application to it. Apart from other 
grounds section 105 is inapplicable because it 
applies only to cases where there is any error 
or irregularity “affecting the decision of the 
case”. A question relating to court-fees is, we 
are clear, not an error or irregularity of this • 
description. 

(5) Turning now to the ground urged by 
Mr. Kulkarni we may point out that under 
Art. 11 of the Indore Court-fees Act the amount 
of court-fee payable by a defendant who is a- 
party to the suit for partition and files an ap- 
peal against the decision given against him, 
would depend entirely on the amount of the 
court-fee that was paid by the plaintiff. Arti- 
cle 11 opens with these words: 

“Plaint or memorandum of appeal in each of 
the following suits.” 

It is cl. VI of this Article which according to 
Mr. Newaskar applies to this case. It runs : 
“Every other suit where it is not possible to- 
estimate at a money-value (?) the subject- 
matter in dispute and which is not otherwise 
provided for by this Act.” 

As observed by Chitaley and Rao in their 
Commentary on the Court-fees Act 1944, Edi- 
tion page 128 (Notes on section 7 (IV) (b) 
note (2), it is now generally settled in most 
of the High Courts that this clause (clause 7 
(IV) (b) does not apply to a suit for partition 
by a co-owner who has not been excluded 
from the enjoyment of the common property. 
This view, the commentators add is based on 
the ground that the words in the clause “to 
enforce the right to share in the property” im- 
ply that the plaintiff has been excluded from 
the enjoyment of such property and are in- 
applicable to a case in which he has not been 
so excluded. Reference in support of this view 
is made to a number of cases including — 
‘Kameshwar Singh v. Rajbansi Singh*, AIR 
1943 Pat 433(438) (A); — ‘In re Nandlal’, AIR 
1932 Cal 353 (355) (B); — ‘Asa Ram v. Jagan 
Na f h\ AIR 1934 Lab 563 (573) (FB) (C) and 

— ‘Bhagwan Appa Wani v. Shivalla Warn*. AIR 
1927 Nag 248 (249) (D). See also in — ‘Ma Ma 
Nyun v. Maung Mva\ AIR 1938 Rang 76 '(78) 
(E). It has been held by Madras and Allahabad 
High Courts as well as in Sind that such a suit 
con-ms under cl. (VI) of Art. 17 of the II sche- 
dule which is the same as article 11 (VI) of the 
Indore Court-fees Act. See — ‘Mallavya v. 
Jagannndhamma*, AIR 1942 Mad 103 (1) (F): 

— ‘Narain Mohan Dev v. Mt. Krishna Ballabhi 
Devi*, AIR 1935 All 292-293 (G) and — ‘Fajf 
Yusuf v. Ghulam Hussain Kassim*, 16 Ind Cas 
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' 7 ltAl 72 ^. ( Sind ) (H). We respectfully agree 
with the view taken in these decisions as to the 

applicability of Art. 17 of II schedule to such 
cases. In the case before us admittedly Keshav 
was in joint possession of the family property 
with Sadashiv. In any case, he had not been 
excluded from joint possession and accordingly 
the suit was rightly filed on a plaint whereon 
a court-fee of Rs. 15/- was paid. 

(6) A reference to the opening words of Art 

11 of Indore Court-fees Act will show that the 
article draws no distinction between an appeal 
filed by a plaintiff or that filed by a defendant 
when it arises out of a suit covered by that 
article. The Indore Court-fees Act is a fiscal 
statute and must be construed strictly in 
favour of the citizen. In the present case, the 
plaintiff was admittedly in possession of the 
3 omt family property with another coparcener 
Mahadeo and Rangnath were impleaded as de- 
fendants. Even though they were not in pos- 
session of any portion of the family property 
an appeal filed by them would be clearly 
covered by this article. We hold therefore tha' 
the court-fee of Rs. 15/- paid on their memo- 
randum of grounds of appeal by Mahadeo and 
Rangnath is sufficient. The preliminary objec- 
tion is overruled. J J 

(7) B. K. CHATURVEDI J. : I agree. ' 

B/R.G.D. Preliminary objection 

overruled. 
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A.I.R. 1953 M.B. 153 (Vol. 40, C. N. 54) 

(INDORE BENCH) 

MEHTA J. 

Bl^rat aSh ’ Applicant v * state of Madhya 

24 C 3-195i aI MiSC! Appln ' No ' 25 of 1951 > D/- 

S 7 afety T — Preventive Ditent oi 

Li T ^,SS, 

Sopc^a?. •'*" - Gtou " d 

Ac?a 950 ) UC S S , afety — Preventive Detention 

•£ ft x'jrssi'zini 

FC1, 334 <FB) “* “il? 

Aet C) no^n! iC «? S 7 fety ivT , Pr «yentive Detention 
Act (1950), S. 7 — Merely stating that detenu 

belonged to communist party which is illegal 
and earned on subversive activities without 
fjyw any particulars of the nature of activi- 
ties indulged in by detenu, i s vague and is not 
enough Nature of activities to enable detenu 
to make effective representation should be 

glven - (Para 3) 

(d) Public Safety — Preventive Detention 
Act (1950), S. 7 — To take part in procession 
taken out by socialist to protest against cut in 
rations, is not such prejudicial or subversive 
activity as would endanger peace of city. 

Homi Daji, for Applicant; P. R. • ^Sharmli* 
Govt. Advocate, for the State. ’ 

CASES CITED: 

(A) (’48) AIR 1948 Bom 334: 49 Cri LJ 
465 (FB) 

(B) (’43) AIR 1943 FC 1: 44 Cri LJ 558 (FC) 


ORDER: This is an application by one 
Prakash Sarkar under S. 491, Criminal P. C. 
Prakash was arrested by Indore Police and 
detained for two months from 16-2-51 under 
the orders of the District Magistrate District 
Indore. He has been detained under S. 

(l)(a), sub-clause (ii) of the Preventive Deten- 
tion Act No. IV of 1950. On 26-2-1951 the 
grounds were supplied to the detenue as 
required by S 7 of the said Act. The detenu 
contended that he is a peaceful citizen and that 
none of his activities was such as to endanger 
public tranquillity of the City of Indore. The 
allegations contained in the grounds are false 
\ ague and extraneous for the purposes of the 
Act. The grounds did not satisfy the require- 
ments of S. 7, Preventive Detention Act, and 
hence the applicant’s detention is ill-gal. 

(2) It will be necessary to examine minutely 
tne grounds under S. 7, Preventive Detention 
Act, under which the detenu is kept in deten- 
“ on * ln m y opinion, the ground No. 5 that 
the detenu eloped with a girl named Kamala 
daugnter of Chunnilal Koshi, in 1950 and 
Cleaned sensation is absolutely outside the 
scope of the Preventive Detention Act. Tne 
mere fact that the detenu took away Kamala 

?n nd hi hen her \ ? s stated the detenu 

1 1 Ills affidavit would not endanger public 
tranquillity of the City of Indore. 

So also ground No. 9 that on 6-2-1951 the 

F?lp ni in W h th P g t u a 5 d others and the St atist 
ft Lr Jf d staged a demonstration against 

disaffection amongst the labourers, is not at al* 

aufhoritv - S ’ 7 WhiGh COuld induce the 

authority to detain a person. In — ‘Raidhar 

Kalu Patil In re’, AIR 1948 Bom 334 (FB) (A) 

deWinn e !, d f that lf a reas0n is given for the. 

detention of a person which is not within the 
scope and ambit of the Act conferring power 
upon the Government to detain then the whole 

thp 6 nth S Vltlated notwithstanding the fact that ; 
the other reasons given are good because some- 
thing may have operated upon the mind of The I 
detaining authority which is foreign and extra- 

£ J£ r the P urp °se of the Act This ruling 
is based on the ruling of the Federal Cou--t’ 

Keshav Talpade v. Emperor’ 
observed^ ^ wherein Sir Morris Gawyer 

if a detaining authority gives four reasons 
for detaining a man without distinguishing 

TTh ° f the 2 or J reason s are held 
to be bad, it can never be certain tn 

extent the bad reasons operated on the S 

of the authority and whether the detent ion 

order would have been made at all if only 1 

or 2 good reasons had been before him.” 

(3) Ground No. 2 states that the d^t°nu is 
a memoer of the Communist Party which is an 

n e ?hP dpfpn \ iurthe * states that the activities 

bave a11 along been subversive 

° f SUch pre j udicia l and illegal 
activities, the peace of Indore City is in danger 

and to prevent the detenu from indulging in 

t ^ ° f -im e activities prejudicial to the public 
tranquilhty it is necessary to detain him under 
the Preventive Detention Act. Now it will, 
appear from the grounds quoted above that no ‘ 
particulars have been given against the peti- 
tioner except the bare statement that he is a 
member of the Communist Party which is an 
illegal body. There is absolutely no reference 
to the nature of activities indulged in by the j 
petitioner apart from the membership of the 
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Communist Party. There is no specification as 
‘o what activities have been undertaken by the 
detenu in pursuance of his being a member 
if the Communist Party. No particulars have 
been given of the nature of the activities above 
indicated. Mere vague and general statement 
to the effect that the activities are prejudicial 
and illegal is not enough. The nature of the 
activities must be indicated in the grounds 
furnished and some paiticulars should be given. 
There is nothing to show that the detenu 
indulged in activities which were subversive of 
•lie public safety and the maintenance of 
public order after the Communist Party was 
declared illegal. 


(4) In my opinion, the crucial point is that 
’ - he nature of the activities for which the p rson 
has been detained must be specified in the 
grounds under S. 7 to enable the detenu to 
make an effective representation. The Pro- 
vincial Government or the District Magistrate 
must indicate the nature of the activities and 
'give particulars thereof. In the absence of 
any indication of the nature of the activities 
and particulars thereof, the grounds must be 
, held to be no grounds at all. In my opinion, to 
I carry on a propaganda for the removal of 25 
jper cent, cut in the ration would not amount 
to such prejudicial or subversive activity as 
would endanger public tranquillity of the C ty 
of Indore. There is no objection to criticise 
or even to demonstrate against the food policy 
of the Government and no man can be detained 
merely because he carries on a propaganda 
against 25 per cent, cut in the ration. On the 
whole I am satisfied that some of the grounds 
supplied to the detenu for his detention in this 
^ase are outside the scope and ambit of the 
Preventive Detention Act and some grounds 
are vague and indefinite generalisations. 

(5) I, therefore, direct that the detenu be 
released forthwith and set at liberty. 

B/R.G.D. Application allowed. 


A.I.R, 1953 MB. 154 (Vol. 40, C. N. 55) 

(GWALIOR BENCH) 

DIXIT J. 

Ram Swarup, Applicant v. Ram Prasad, Res- 
pondent. 

Civil Revn. No. 116 of 1951, D/- 10-8-1951. 

Civil P. C. (1908), Ss. 94, 151 and O. 39 
Rr. 1, 2 — Power to grant temporary injunction 
funder inherent powers. 

Reading S. 94 and O. 39 together, it 
follows that the power of a Court to grant 
n temporary injunction is limited to one 
prescribed by Rr. 1 and 2 of O. 39. In a 
matter which is specifically dealt with by 
0. 39 there cannot be implied in the Court, 
outside the limits of O. 39 Rr. 1 and 2, 
general and wider discretion *o grant 
i ^mporary injunctions under Ss. 94 and 151 
v>f the Code in circumstances not covered 
by O. 39. AIR 1938 Mad 190, Rel. on. 

(Para 4) 

Anno: C. P. C., S. 94 N. 2, 5; S. 151 N. 2; 
O. 39 R. 1 N. 3, 22. 

Bhagwandas Gupta, for Applicant; Kak, for 
Respondent. 

CASES CITED: 

(A) (’23) AIR 1923 Lah 144(2): 73 Ind Cas 909 
vB) (’26) AIR 1926 Mad 574: 95 Ind Cas 196 


(C) (’22) AIR 1922 Bom 385(2): 46 Bom 939 

(D) (’38) AIR 1938 Mad 190: 176 Ind Cas 688 

ORDER: This is a petition by the defendant 
in the suit to revise the order of the Additional 
District Judge Gwalior refusing to grant the 
temporary injunction prayed for to the appli- 
cant. 

(2) The facts of the case are that the plain- 
tifT-non-applicant has instituted a suit ip the 
Court of District Judge Gwalior against the 
applicant for a partition of joint family pro- 
perty. The defendant is said to be in possession 
of a joint family Hosiery Factory known as the 
Trilok Hosiery. Some time after the institution 
of the suit the defendant made a report to the 
Police that the plaintiff had stolen yarn belong- 
ing to the factory. Criminal proceedings were 
then instituted in respect of the alleged theft. 
They resulted in the discharge of the plaintiff 
who was the accused in those proceedings. 
During the investigation, the police seized some 
yarn from Ram Prasad, the plaintiff. As 
regards this yarn, it was ultimately ordered on 

11- 5-51 by this Court in Criminal Revision No. 
43 of 1951 that the yarn be returned to Ram 
Prasad from whose possession it was taken. On 

12- 5-1951, the applicant Ram Swarup presented 
an application to the lower Court praying that 
the Court should issue an order of injunction 
under S. 151 of the Civil P. C. prohibiting the 
plaintiff Ram Prasad from taking possession of 
the yarn which was in. the custody of the City 
Magistrate Lashkar and also prayed that the 
yarn be made over to the applicant. The 
learned District Judge rejected the appbeation 
for the grant of injunction holdirg that the 
Court had no power under S. 151 to grant 
injunction and that, therefore, the petitioner’s 
application for the grant of injunction was in- 
competent. 

(3) Mr. Bhagwandas Gup‘a for the applicant 
urged before me that even if O. 39 Rr. 1 and 
2 do nod apply to the facts of this case, there 
is an inherent power in the Court to issue an 
injunction if it is satisfied that the applicant 
has no other remedy and that if injunction 
prayed for is not issued, the applicant would 
suffer an irreparable injury. 

(4) I am unable to accede to the arguments 
of the learned counsel for the petitioner. The 
application for the issue of an interim injunc- 
tion was made under S. 151, Civil P. C. 
Obviously, O. 39 Rr. 1 and 2 havd no appli- 
cation to the facts of the case, nor was it 
contended before me that it had any appli- 
cation. In my opinion, the power of sub- 
ordinate Courts to issue injunctions has been 
expressly stated in O. 39 and S. 151 of the 
Code, cannot be invoked to add to the powers 
conferred by O. 39. It is true that it has been 
ruled in some decisions that apart from the 
powers under O. 39 Rr. 1 and 2, the Court has 
power to issue an injunction under S. 151. 
— ‘Kanshi Ram v. Sharaf Din*, AIR 1923 Lah 
144(2) (A); — ‘Adaikkala Thevan v. Imperial 
Bank, Madura Branch’, AIR 1926 Mad 574 (B). 
A different view was taken in — ‘Nasarvanji 
Cawasji v. Shahajadi Begam’, AIR 1922 Bom 
385 (2) *(C). In regard to the cases which 
hold that O. 39 is not exhaustive of the Court 
powers to grant to a temporary injunction, it 
was observed by Varadachariar J. in — 
‘Murugesa Mudali v. Angamuthu Mudaliar, 
AIR 1938 Mad 190 (D), that those cases do not 
give due weight to the words “if it is so pres- 
cribed” occurring in the opening paragraph of 
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S. 94 of the Code. With due respect I find 
myself in complete accord with Varadachariar 
J. The word “prescribed” in S. 94 means 
‘prescribed by the rules contained in 1st 
Schedule of the Code’. This is clear from the 
definition of the words “prescribed” and 
“Rules” given in S. 2 of the Code. Reading, 
therefore S. 94 and O. 39 together, it follows 
that the power of a Court to grant a temporary 
injunction is limited to one prescribed by Rr. 1 
and 2 of O. 39. I think it is impossible to 
hold that in a matter which is specifically dealt 
with by O. 39, there can be implied in the Court 
outside the limits of O. 39 Rr. 1 and 2 a 
general and wider discretion to grant tempo- 
rary injunctions under Ss. 94 and 151 of the 
Code in circumstances not covered by O. 39. 
I do not, however, propose to discuss the 
question further, because even assuming for 
the sake of arguments that the Court has power 
under S. 151 to grant temporary injunctions, 
there is no justification in this case to exercise 
that power. The yarn of which the plaintiff is 
entitled to retain possession under the order of 
this Court in criminal Petition No. 43 of 1951 
was in the plaintiffs possession on 18-1-48 
when the criminal proceedings were instituted 
agamst him in respect of the theft of yarn. 
On 27-4-48, the learned District Judge passed 
an order prohibiting either party from inter- 
fering with the possession of the properties held 
by the other party; the applicant is, therefore, 
clearly not entitled to say that the yarn 
which was not proved to be in his possession 
prior to 27-4-48 and 18-1-48 but which was in 
possession of the plaintiff-non-applicant, should 

now be made over to him. No authority has 
been cited to me to show that the retention by 
the plaintiff of the yarn under the orders of 

consistent with the order dated 
27-4-48 of the trial Court would amount to 
committing an irreparable injury to the peti- 
tioner. Learned counsel for the Detitioner 
suggested that if the order of injunction is not 
grven, the plaintiff would be encouraged to 
disturb the possession of the applicant as 

wlnM S °+ th h r P u? perty and that the Petitioner 
y° ald ,, n ° t „ be . ab ] e to / e t yam for the factory 
from the Controller. I am not impressed with 

this argument which is hardly relevant to the 

?L e gran - t of an function in res- 
Pfe.t °t the possession of the yarn. If the 

plaintiff disturbs the applicant’s possession 

of other property, he is at liberty to complain 

t° the Court that the plaintiff be punished for 

disobedience of the order made on 27-4-48 

Aii- ) + - F ° r 1 t ^ e abo ye reas°ns, I think the learned 
Additional District Judge was right in refusing 
to grant the temporary injunction prayed for to 
the applicant. 

(6) In the result this revision petition is dis- 
missed with costs. 


B/D.H. 


Revision dismissed. 


A.I.R. 1953 M.B. 155 (Vol. 40, C. N. 56) 

(GWALIOR BENCH) 

DIXIT AND CHATURVEDI -JJ. 

Shrilal, Appellant v. State. 

Criminal Appeal No. 18 of 1952, D/- 

14-11-1952. 

(a) Criminal P. C. (1898), Ss. 236, 237 and 
238 — Principal offence and abetment thereof. 


It is not permissible for a Court to find 
accused person guilty of abetment of an 
offence, when he is charged only with the 
substantive offence. Cri. Appeal No. 11 of 
1951 (Madh-B), Rel. on. (Paras 3, 4) 

Hence, where the accused is charged with 
murder but is convicted of abetment of 
murder the conviction must be quashed • 
when the accused is prejudiced. (Para 4) 
Anno: Cr. P. C., S. 236 N. 8 Pts. 1, 2. 

(b) Penal Code (1860), S. 107 — Abetment, 
what constitutes. 

Under S. 107, I. P. C. it is the instigation 
to the commission of the act itself which 
constitutes the offence that is regarded as 
abetment. To ask a person as a mere 
threat to fire a gun without intending that 
he should really fire it, is not to instigate 
him to fire the gun. The threat would 
become instigation only if it is found that in 
the event of the threat having no effect, 
the gun should in fact be fired. (Para 5) 
Anno: Penal Code, S. 107 N. 1, 2. 

J. P. Gupta, amicus curiae; Mungre Govt 
Advocate, for the State. 

CASES CITED: 

(A) (’51) Cri. Appeal No. 11 of 1951 (Madh-B) 

(B) (’52) AIR 1952 Madh-B 17: 1952 
Cri LJ 246 

DIXIT J.: The appellant Shri Lai was tried 
by the Sessions Judge of Morena for offences 
under Ss. 114, 380, 457 and 302, I. P. C. At the 
end of the trial, the learned Sessions Judge 
found him guilty under S. 302 read with S. 109, 
L P. C. and sentenced him to six years rigorous 
imprisonment. The accused has now preferred 
this appeal from Jail against the conviction and 
sentence. Mr. J. P. Gupta volunteered to 
appear on behalf of the appellant and we are 
indebted to him for helping us in the disposal 
of this appeal. 

(2) The prosecution story, briefly stated, was 
that on the evening of 22-12-47 at about 7 
p.m. the appellant Shrilal, one Hukum Singh & 
some other seven or eight persons with a view 
to abduct one Mst. Patha, came to a garden 
in Morena known as ‘Madho Prashad ka 
garden’ where Mst. Patha and the complainant 
Shriya were staying. It was alleged by the prose- 
cution that Mst. Patha was living with Shriya 
as his mistress and that Hukm Singh wanted 
her to live with him. On seeing Shri Lai, 
Hukm Singh and his companion and hearing 
their commotion, Mst. Patha closed the door of 
her room. Thereupon, it is alleged that Hukm 
Singh asked Mst. Patha to opdn the door and 
come out; and that when she did not come out 
the appellant Shri Lai asked Hukm Singh to 
fire a gun at her. Accordingly Hukm Singh 
fired the gun he was carrying through a 
window of the room and injured Mst. Patha. 
She died immediately afterwards. In the first 
information report, which was lodgpd by 
Shriya soon after the occurrence, Shri Lai, Lai 
and Hukm Singh were named as the persons 
responsible for the crime. According to the 
prosecution, the appellant was abscording for 
a long time after the alleged occurrence and 
the other accused persons Lai a^d Hukm Singh 
are stiff Tn hiding. The appellant denied his 
complicity in the crime. He pleaded ah'bi and 
also said that he had been falsely implicated 
on account of enmity^ 
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(3) After hearing the learned counsel for the 
appellant and the learned Government Advo- 
cate, I think the conviction of the appellant 
must be quashed on the short ground that the 
learned Sessions Judge was not justified in 
convicting the appellant of abetment of the 
offence of murder, on a charge of committing 
the. offence of murder itself. It has already 
been pointed out by a Division Bench of this 
Court in — ‘State v. Gauri Snanker’, Cri. Appl. 
No. 11 of 1951 (Madh-B) (A), that it is not per- 
missible for a Court to find the accused person 
guilty of abetment of an offence, when he is 
charged only with substantive offence. In that 
case, the Division Bench approving the decision 
of a Single Bench in — 'Narvir Chand v. the 
State’, AIR 1952 Madh B 17 (B), observed that : 

“The ingredients that must be proved for the 
abetment of an offence are quite different 
from those required to establish the substan- 
tive offence. A charge for the substantive 
offence as such gives no intimation of a trial 
to be held for abetment. When a person is 
accused of a substantive offence, he may not 
be conscious that he will have to meet an 
imputation of collateral circumstances consti- 
tuting the abetment of the substantive 
offence itself. Again having regard to the 
omission of any reference to an abetme t of 
an offence in S. 238 (2) (A), Criminal P. C., 
it cannot be held that an abetment of an 
offence is a minor offence within the meaning 
of S. 237, Criminal P. C.” 

(4) The learned Govt. Advocate sought to dis- 
tinguish the above case by saying that in the 
present case the charge framed against the 
accused distinctly mentioned the fact that he 
had instigated Hukm Singh to fire the gun by 
saying ‘Kya dekhata hai lage salee ke ban^uk’ 
and that the accused was also asked to explain 
in his examination under S. 342 whether he did 
or did not utter these words. The distinction 
drawn by the learned Government Advocate is, 
in my view, not tenable. From what has been 
said in the cases referred to above of Narvir 
Chandra and Gauri Shankar, it is clear that the 
charge framed on the accused must give him 
an intimation of the fact that on the allegations 
stated therein he has to meet a charge of the 
abetment of the offence and not of the substan- 
tive offence itself. The accused clearly does 
not get any notice of the fact that he has to 
meet a charge of abetment when the facts 
alleged against him are said to be constituting 
the substantive offence itself and when the 
accused is examined as regards those facts in 
relation to substantive offence, the important 
point to note is that unless the accused knows 
precisely the charge he has to meet, he cannot 
lead his defence properly. It is obvious that 
if in the present case the appellant had been 
charged with the abetment of the offence of 
murder, the whole trend of the cross-examina- 
tion of the prosecution witnesses would have 
been different and the accused would have 
concentrated all his eflrt r f s : n establishing the fact 
that he did not utter the words attributed to 
him. As it is, in the mass of the details of 
the main occurrence deposed to by the various 
prosecution witnesses, the essential fact of the 
appellant having instigated Hukm Singh to fire 
a gun by uttering some words has not been 
brought out with claritv or precision either bv 
the prosecution or by the defence. It cannot, 
therefore, be denied that in finding the appel- 
lant guilty of the abetment of murder on a 


charge of the substantive offence itself he has! 
not been prejudiced. The conviction of the! 
appellant must therefore be quashed. 

(5) There appears to me no sufficient ground 
for ordering a retrial of the appellant. He 
has been in custody for over two years. The 
evidence on record as to whether the appellant 
Shri Lai said anything before the gun was 
fired, and if he did, as to what exactly he said 
arid with what intention, is by no means clear 
and unassailable. Again, the learned Sessions 
.judge himself has observed at one place in his 
judgment that it is possible that when the 
appellant asked Hukm Singh to fire the gun, 
he really intended to give a threat to Mst. Patha 
so that on hearing his words she should open 
the door, and that it was not his intention that 
Hukm Singh should actually fire the 'gun. If 
this is the conclusion to which the learned 
Sessions Judge has arrived, if is difficult to 
understand how he has found the appellant 
guilty of the offence of abetment by instiga- 
tion. Under S. 107, I. P. C., it is the instigation 1 
to the commission of the act itself which con- 
stitutes the offence, that is regarded as abet- 
ment. To ask a person as a mere threat to 
fire a gun without intending that he should 
really fire it, is not to instigate him to fire the 
gun. The threat would become instigation only 
if it is found that in the event of the threat 
having no effect the gun should in fact be 
fired. But this is not the conclusion of the 
learned Sessions Judge. 

(6) For all these reasons, I would quash the 
conviction and the sentence imposed on the 
appellant and discharge him. He be set at 
liberty forthwith. 

(7) CHATURVEDI J.: I agree. 

B/K.S. Conviction quashed. 
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(INDORE BENCH) 

KAUL C. J. 

Rahim Poonaji, Applicant v. Abdul Rahim 
and another, Opponents. 

Criminal Revn. Nos. 122 and 123 of 1950, D /- 
16-10-1951. 

Criminal P. C. (1898), Ss. 435 and 436 — 
Which Court can revise — Offence committed 
in railway area. 

The jurisdiction to entertain a revision 
application by a Sessions Judge is deter- 
mined by reference to the situation of the 
Court by which the order sought to be 
revised is passed and not the place of 
offence. (Para 4) 

Anno: Cr. P. C., S. 435 N. 9; S. 436 N. 4. 

S. R. Vyas, for Applicant; P. R. Shanna, 
Govt. Advocate, for the State. 

ORDER: These two revision applications 
have been filed by Abdul Rahim. He does not 
know to which Court he is to go to seek redress. 
He has gone to two Courts — the Sessions 
Judge Court, Ujjain and the Sessions Judge 
Court, Indore — and both of them have held 
that the matter agitated by Abdul Rahim could 
not be taken cognizance of by them hence the 
petitioner comes to this Court. He has filed 
an application in revision against the order of 
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-each Sessions Judge. Application No. 122 of 
1950 is against the order of the learned Ses- 
sions Judge of Ujjain and Application No. 123 

of 1950 is against the order of the Additional 
Sessions Judge, Jndore. 

(2) The material facts are shortly stated: 
Abdul Rahim who lives within the precincts of 
Ujjain Railway Station filed a complaint against 
his alleged wife Jumrath and Abdul Rahiman 
for offences under Ss. 497 and 498, I. P. C in 
the Court of the Railway Magistrate Mhow 
There are two Railway Magistrates for the 
whole of Madhya Bharat. One of them has his 
head quarters at Mhow and the other at 
Lashkar. All the Railway areas within the 
State are divided into two circles. The Rail- 
way Magistrate at Mhow exercising jurisdiction 
■over one circle and the Railway Magistrate 
Lashkar over the other. The Railway area 
Ujjain is within the circle of Railway Magis- 
trate Mhow. The learned Magistrate discharged 
the accused under S. 253 (1), Criminal P C 
Dissatisfied with this order the complainant 

f e TT"°” ap £,u Cation before the Sessions 
Jud 0 e of Ujjain. The learned Judge took the 
view that inasmuch as the head quarters of 

Magistrate Mhow was within the 

flvfsfon n?T S10n , Ind0re an application for 
ll vls J°R of. an order passed by that Court can 

u med °r! ly by the Sessions Judge 

aDDUcation 6 a wh g A 1 L re 1 fused to ent er(ain the 

application. When Abdul Rahim approached 

o n fi 4 S 1 n S 1 Judg ®' I ‘? d °re with a similar appli- 
cation the learned Additional Sessions Judge 

■of Indore took a different view of S 435 rvi 

™ nal P - C. For. reasons which are not ’clear 

the learned Additional Sessions Judge took the 
view that inasmuch as the offence complained 
of was committed outside his local jurisdiction 
an application for revision of an order passed 
by the Railway Magistrate with respect to such 
an offence could not be entertained by him 
i ^ t helve considered the iud^ment 
learned Additional Sessions Judge o? Indo?e and 
am of opinion that he is in Prrnr m hi • 

before ^Sessions jud app - lication f °r revision 
4ion re^s as Sows* ^ P ° rtion of tha t sec- 

mat raii h fn° urt P T any Sessions Judge. 

(4) It is clear therefore thaf th* x 

entertain a revision application a£rAinef P ° Wer ^ 0 

passed by an inferior Crim°n a l Court i? °" der 
to the Sessions Judge exercising jurisdiction 
over the area where such inferior 

Court is situate. The jurisdiction to entertain 

a revision application is determined bv rete- 

ence to the situation of the Court by which the 

order sought to be revised was passed It is 
determined not with reference to the place 
where the offence was committed. Accordingly in 
the instance before us even though the offence 
was alleged to have been committed' in the 
Railway area at Ujjain the order sought to be 
revised was passed by the Railway Magistrate 
Mhow. In view of the provisions of S 435 
Criminal P. C. it is- the Sessions Judge of 
Indore and not the Sessions Judge at Uiiain 
who has the authority to entertain a revision 
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application against that order. Apart from 

?^ r *u grounds reason s stated above show 
that the view taken by the Additional Sessions 
Judge Indore is not correct. 

+ . (5) J according^ accept Revision Applica- 
tion No 123 of 1950 and set aside the order 
> f^ ed T by the learned Additional Sessions 

J ^u ge xi Indo - re * The case sha11 go back to him 
with the direction that he should entertain the 

riTitffir. and dispose * ° f in «**& 

i ( i^ Criminal Revision Application No. 122 of 

1950 filed against the order of the learned 
Sessions Judge of Ujjain is dismissed learned 

B/VSB - Ordered accordingly. 

A.I.R. 1953 M.B. 157 (Vol. 40, C. N. 58) 

(GWALIOR BENCH) 

SHINDE J. 

ha D f V Q Pra ^ ad Pamda y aI - Applicant v. Mano- 
haia Sundarpal and another, Opponents. 

19 f-an Cause Revn. No. 38 of 1950, D/- 9-3- 

Evidence Act (1872). S. 92, Prov 4 — re- 
tract of debt — Modification of. ' C 

• The law does not require that a con- 
tract of debt must be in writing. Ther°- 
an oral agreement can be proved to 

!7 0 K* lfy A terms of a written contract of 
debt. AIR 1933 Lah 453 and 27 Mad 368 f 
riel. on. rPam 9 \ 

Anno: Ev. Act, S. 92 N. 30. ’ 

nents. h ° PraSad ' f ° r Applicant : Sant, for Oppo- 
CASES CITED: 

(B) gi ? 7 m „S 33 3 r '« ™ Cas 4.3 

s h iAsj%, 

agreement can be admitted for the purpose of 
varying the terms of a contract which has ho in 
reduced to writing. Deviprasad petitioner filed 
a suit against Manohara and Motiram in +u d 

SmaH Causes Court, Gwalior on thl basis nr 
a bond for the recovery of Rs 210/- nnfI S j 0f 
fendants pleaded discharge of the debt by put 
ting in one year’s service at the rate of rcf 

a month The trial Court dismissed the suit' 
Of the plaintiff on the ground nf suit 

Hence this revision. S d of dlscba rge. 

(2) The learned counsel for tho 
contends that the bond being in writ? 10 ^ 
terms cannot be varied bv ar/nrll ^ tlng lts 

The bond, no doubt, states that Rs a ?, e / emf ' nt - 
be paid at the rate of Rs 9/ - Ks ' 24 /- will 

a year, and Rs. 100/- will also be'naM W -lu in 

a year. But the defendants pleader? f lthin 
sequently there was an eaded that sub- 

which it was agreed between hy 

Rs 120/- borrowed under the bnnd artieS i ^at 

paid by defendant 1 serving with th e W °V^ be 

for a year as gardener on^T \ h 0 / he p,amtiff 
The learned counsel for the anniin. x mon th. 
that oral agreement cannot b^nir? nt , con tends 
tbe + terms, of a written a%e em ent X V? Vary 
of the Evidence Act reads as fniin' Sectlon 92 
“When the terms ofar,Zotu° Uow J : 
or other disposition If ^rope^ty 0 ^ 30 ^ grant 
ter required by law to rL 5 ny ma t- 

cording to the last ’section t " P1 : oved a£ 
any oral agreement or state™ evidence of 

admitted. „ Behfeen the S3fi s i a “ be 
such instrument or thetr refSS^auy 
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interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, its 

t'\' ns 

Proviso 4: The existence of any distinct 
subsequent oral agreement to rescind or 
modify any such contract, grant or disposi- 
tion of property, may be pioved, except in 
cases in winch such contract grant or dispo- 
sition of property is by law required to be 
in writing, or has been registered according 
to the law in force for the time being as to 
the registration of document. ’’ 

Section 92 Evidence Act no doubt lays down 
that evidence of any oral agreement shall not 
be admitted as between the parlies to any such 
instrument for the purpose of contradicting, 
varying or subtracting from its terms. But 
there are several exceptions to this general 
rule. Proviso 4 allows oral agreement to be 
proved to modify the terms of a written con- 
tract provided written contract is r.ot required 
by law to be in writing. The law does not re- 
quire that a contract of the debt in dispute 
must be in writing. Therefore, an oral agree- 
ment can be proved to modify the terms of a 
written contract. Vide — ‘Durga Datt v. R. J. 
Wood & Co., Delhi*, AIR 1933 Lah 453 (A) and 
— ‘Subba Row v. Narasimham*, 27 Mad 3G8 

(B). The contention of the applicant, therefore, 
has no force. 

(3) No other point has been raised in this 
revision. The revision, therefore, fails. Accord- 
ingly the application in revision is dismissed 
with costs. 

B/V.S.B. Revision dismissed. 


A.Y.R. 1953 M.B. 158 (Vol. 40, C. N. 59) 

(GWALIOR BENCH) 

SHINDE J. 

Motiram Kalaram, Applicant v. Ratna 
Mukundi, Opponent. 

Small Cause Revn. No. 32 of 1950, D/- 

12-3-1951. 

(a) Stamp Act (1899), S. 2 (5) — “Bond” — 
Definition is not exhaustive — Bond which 
might require for purposes of Act 1o be attested, 
may not require to be attested by law 
for all purposes — (Evidence Act (1872), S. 68). 

A bond which fell under S. 2 (5) (b) 
held was not a document required by law 
to be attested as contemplated by S. 68. 
Evidence Act, and its execution did not 
require to be proved bv producing an 
attesting witness. AIR 1940 Nag 240 and 
AIR 1948 Oudh 258, Rel. on. (Para 2) 

Anno: Stamp Act, S. 2 (5) N. 14; Evid. Act. 
S. 68 N. 2. 

(b) Provincial Small Cause Courts Act 
*1887), S. 25 — Interference with findings of 
fact. 

If a finding of fact is perverse the High 
Court has power to interfere. Interference 
in regard to appreciation of evidence 
should, in general, only be exercised when 
there appears to the Court to be very 
clear case of misappreciation which has 
resulted in injustice to a party and makes 
the decree one that cannot be regarded by 
a revisional Court as ‘according to law*. 
AIR 1921 Bom 407 and AIR 1933 All 373, 
Rel. on. (Para 4) 

Anno: Prov. Small Cause Courts Act, S. 25 
N. 11. 


A. I. R. 

Sant, for Applicant; Vidyasagar, for Oppo- 
nent. 

CASES CITED: 

(A) (’40) AIR 1940 Nag 240: 188 Ind Cas 638 

(B) (’48) AIR 1948 Oudh 258: 1948 Oudh 
WN 85 

(C) (’21) AIR 1921 Bom 407: 45 Bom 292 

(D) (’33) AIR 1933 All 373: 144 Ind Cas 270 

ORDER: This is a petition in revision by 
the plaintiff against the decree of the small 
cause Court Lashkar. The plaintiff alleges 
that on 9-3-48 the defendant pledged 300 Tolas 
of imitation silver and borrowed Rs. 300/- on 
condition of repaying Rs. 303/- after a fort- 
night. As the defendant failed to repay the 
money the suit is filed to recover the amount. 
The trial Court dismissed the suit of the plain- 
tiff. Consequently he has filed this revision. 

(2) The learned counsel for the applicant 
contends that the bond in dispute not being a 
document required by law to be attested it was 
not necessary for the plaintiff to prove its exe- 
cution by producing the attesting witness, and 
as the execution of the document has been 
proved by other evidence on record the trial 
Court has erred in law in dismissing the suit 
of the plaintiff. The bond in dispute is no 
doubt attested by a witness. The learned 
counsel for the applicant argues that as the 
attesting witness was dead he could not be 
produced. There is, however, no evidence on 
record to show that it was proved to the satis- 
faction of the Court that the attesting witness 
Govind Sunar was dead. We have, therefore, 
to consider whether it is necessary to produce 
the attesting witness in order to prove the 
execution of the bond. 

Section 2 (5) of the Stamp Act reads as 
follows: 

“ ‘Bond’ includes: 

(a) any instrument whereby a person obliges 
himself to pay money to another, on con- 
dition that the obligation shall be void 
if a specified act is performed, or is not 
performed, as the case may be; 

(b) any instrument attested by a witness and 
not payable to order or bearer, whereby 
a person obliges himself to pay money 
to another; and 

(c) any instrument so attested, whereby a 
person obliges himself to deliver grain or 
other agricultural produce to another: 

The bond in dispute no doubt appears to fall 
within the definition of 'Bond* given in Cl. (b). 
Therefore, it would appear that it is necessary 
that a bond must be attested. For one thing, 
the definition of the 'bond* does not appear to 
be exhaustive as is clear from the word 
‘includes*. Besides although for the purpose of 
Stamp Act it may be necessary for a bond to 
be attested, it does not follow that a bond is 
required by law to be attested for all purposes. 
In — ‘Ram Chandra v. JhibaP, AIR 1940 Nag 
240 (A), Gruer J. observed as follows: 

“The definition, it is to be noted, is not 
exhaustive, nor is it proper to infer from this 
definition of ‘bond* in the Stamp Act which 
deals with stamp matters only, that it means 
that such a document is required by law to 
be attested. In the case of mortgages and 
gifts it is clearly so stated in the Transfer of 
Property Act and in the case of wills in 
the Succession Act, but a bond as such is 
not an instrument required by law to be 
attested. Therefore, it is S. 72, Evidence Act, 
which applies and not S. 68.” 
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Similar observations were made in — ‘Ramdat 
Ram v. Lalta Prasad’, AIR 1948 Oudh 258 (B) 
by Kaul J. The learned Judge observed: 
“Reference was made by the learned counsel 
for the appellant to the definition of that 
term as contained in the Stamp Act and the 
Limitation Act. As pointed out by the 
learned Judge in the Court below, none of 
these definitions are exhaustive. The defi- 
nitions of these Acts are meant only for ihe 
purposes of those Acts and cannot be taken 
to apply generally to the term ‘bond’.” 

I am, therefore, of the opinion that a bond is 
not a document required by law to be attested 
as contemplated by S. 68, Evidence Act, and it 
is, therefore, unnecessary to prove its execution 
by producing an attesting witness. 

(3) In this case the plaintiff has produced 
Gappa and Nathulal in support of his claim and 
has also examined himself. Gappa and 
Nathulal both clearly depose that the defendant 
pledged certain imitation ornaments and 
borrowed Rs. 300/- and put his thumb impres- 
sion on the bond. The learned Judge thought 
there was a discrepancy in their statements. 
Gappa has stated that the bond was written in 
the plamtiff s shop. While Nathulal has stated 
that it was written in his house. But the 
learned Judge appears to have over-looked the 
tact that the shop and the house are not two 
separate buildings. The front of the building 
is used for shop and the back of the shop is 
apparently used for residential purposes. This 
is clear f^m the re-examination of Nathulal. 
The plaintiff also has supported his claim by 
his statement. In his defence the defendant has 
examined himself and produced no other evi- 
dence. The defendant denies the execu- 
tion of the bond. From the statements of 

th a f P^n^ thU i? 1 /i and M ? tirarn it is clear that 
the bond Ex. P/1 was signed by the defendant 

presence * lr \. the se circumstances, 
there is no reason to disbelieve the execution 
of the document. The learned Judge was ore- 

jucHced by the fact that Govind Sunar® P £ e 
attesting witness, was not produced. But as 
stated above it is not necessary to prove the 

witness° n In b ° nd by pr . oducin e an attesting 
witness. In these circumstances the claim of 

the plaintiff must be held to be proved 

(4) The learned counsel for the non-applicant 

If 1S f canr *ot interfere with 

she finding of fact in revision Qpp *; or 

Small Cause Courts Act, give s power to this 

Court to interfere m the decision of the lower 

Court if the decision is not according to law 

If therefore, a finding of fact is perverse this 

Court has power to interfere in thed^cisionof 

I the lower Court. In - ‘Nathuram SMvraraVn 

v Dhularam Hariram’, AIR 1921 Bom 407 fC) 

th 61 / I T?u rdsh L PS „ 0f ^ Bo ™ bay Hi Sh Court held 
that although High Court would be averse to 

interfering under S. 25 on pure questions nf 
facts, it cannot be said that the High Court has 
no power whatever of interfering with decision* 
on questions of fact. They further held that 
interference in regard to appreciation of evi- 
dence should, in general, only be exercised 
when there appears to the Court to be verv 
clear case of misappreciation which has resulted 
m injustice to a party and makes the decree 
one that cannot be regarded by a revisional 
Court as ‘according to law’. In — ‘Bhagwati 
Prasad v. Abdul Latif\ AIR 1933 All 373 m) 
Kendall J. held that the High Court will not 
interfere in revision with the decision of the 
lower Court on a pure question of fact unless 
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the judgment of the lower Court is perverse. 
As pointed above the trial Court was of 
the opinion that the attesting witness wa ; 
necessary to prove the execution of the docu- 
ment. But for that impression there is nc-- 
doubt that the Court would have come to the 
conclusion that the execution of the document 
is proved that the claim of the plaintiff i* 
true. As the judgment of the lower Court i< 
perverse I have no hesitation in holding that 
this Court can interfere in revision. 

(5) In the result I allow the revision and 
decree the suit of the plaintiff for Rs. 307-8-0- 
with interest at the rate of 3 P. C. P. A. from 
the date of the decree to the date of the pay- 
ment. Applicant to get his costs of both the- 
Courts from the non-applicant. 

C/R.G.D. Revision allowed.. 


A.I.R. 1953 M.B. 159 (Vol. 40, C. N. 60) 

SHINDE AND DIXIT JJ. 

Mahila Gumano, Appellant v. Ram Dayal. 
Respondent. J - 

Appeal No. 116 of 1949, D/- 2-11-1951. 

fSmt lVidow’s Remarriage Act 

(bmt. 1992), S. 8 — Remarriage of widow — 
Mode of proof. 

To prove the remarriage of a Hindu 
widow the same religious rites and cere- 
monies that are necessary to constitute 
her first marriage valid should be shown 
,“ have been observed in her remarriage 
Where, therefore, there is no evidence 
whatsoever of any such ceremonies or 
the Plaintiff’s claim based on the 

d aoc ei ^> a V lage must faiI - AIR 1930 
Oudh 426, Rel. on. (Para 4) 

Widow’s Remarriage Act 
Effect 1992 * 3 — Custom not pleaded — 

In the absence of any pleading or proof 
ol the custom, any remarriage if proved 
must be held to be one under the sta utory 
provisions of the Hindu W.dow’s Re- 
marriage Act. AIR 1937 All 230, Ref. 

(Psr3 5) 

/r/ c ? Gwalior Hindu Widow’s Remarriage Act 
(Sm 1992), S. 3 - Applicability to widow* 
entitled to remarry under custom. (Quaere) 

Qu^re: Whether S 3, Gwalior Hindu 
Widows Remarriage Act applies to the 
case of those widows who are entitled un- 
der the custom of their caste to remarry. 

Ram Rup Tiwari, for AppellaA^Arfinr’ 
Bihari Mishra, for Respondent * anc 
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DIXIT J. . This appeal by the defendant 
arises out of the plaintiff-respondent’s suit for 
a declaration of title and possession of a certain 
house originally belonging to one Nathu, who 

d J e <? A!?, ving a . wldow Mahila Gumano. The 
plaintiff s case is that he and his uncle Nathu 

were the joint owners of an ancestral house- 
and each of them had half share in the house - 
that on the death of Nathu, his wife Mahila 
Gumano contracted a second marriage with one 
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Kunji, and that, therefore, Mahila Gumano for- 
feited her husband’s estate on her remarriage 
and the plaintiff was entitled to succeed to the 
property as the nearest collateral of Nathu. 
iVIahila Gumano in her defence claimed that 
• he was the exclusive owner of the house hav- 
ing inherited it from her ancestors, and denied 
the remarriage alleged by the plaintiff. The 
learned Munsif of Bhind found the remarriage 
riot proved. He also held that the plaintiff had 
not proved that the house in dispute was the 
joint property of Nathu and himself. He, there- 
fore. dismissed the plaintiff’s suit. 

On an appeal by the plaintiff, the learned 
District Judge of Bhind allowed the plaintiff’s 
claim. The District Judge came to the conclu- 
sion that the remarriage was established by 
I he evidence on the record and that, therefore, 
Mahila Gumano forfeited her husband’s estate 
rn her remarriage under S. 3, Gwalior H ndu 
Widow’s Remarriage A’ct of Samvat 1002 and 
that the plaintiff was entitled to succeed to the 
property. In this appeal, learned Counsel for 
the appellant assails the finding of the District 
Judge that Mahila Gumar.o contracted a second 
marriage with Kunji by saying that the finding 
is not supported by the evidence on record. It 
was also argued that the parties are Telis by 
caste and belong to a community in which re- 
marriage is, by custom, permissible without 
entailing forfeiture of the widow’s estate and 
ihat S 3. Hindu Widow’s Remarriage Act does 
not apply to the case of those widows who are 
entitled, under the custom of their caste, to 
remarry. In support of his contention, learned 
Counsel for the appellant referred us to — 
‘Bhola Umar v. Mt. Kausilla’, AIR 1932 All 617 
(FB) (A) and — ‘Narain v. Mohan Singh , 

AIR 1937 All 343 (B). 

(2) On behalf of the respondent, it was con- 
tended by Mr. Anand Bihari Mishra that the 
finding of the learned District Judge that 
Mahila Gumano remarried Kunji was correct; 
that S. 3, Hindu Widow’s Remarriage Act ap- 
plies not only to widows who could not re- 
marry before the passing of the Act but aUo 
to those who were not so precluded from re- 
marrying by the custom of their caste. Counsel 
for the respondent relied on — ‘Gajapathi 
Naidu v. Jeevammal’, AIR 1929 Mad 765 (CU 
— ‘Mahomed Umar v. Mt. Man Kocr . AIR 1018 
Cal 609 (D); — ‘Vithu v. Govinda*, 22 Bom 3LI 
(FB) (E) and — ‘Suraj Pal v. U'tim Par.dey , 
AIR 1922 Pat 378 (F). It was further said that 
the defendant was not entitled to say in this 
court that the remarriage, if any, was under 
the custom of her caste as she had not pleaded 
or proved any such custom. 

(3) On a consideration of the arguments of 
the learned Counsel for parties and the evi- 
dence on record, I think the plaintiff’s suit 
must be dismissed as, in my opinion, the plain- 
tiff has failed to establish that Mahila Gumano 
contracted a second marriage with Kunji. The 
plaintiff sought to prove the remarriage by the 
evidence of his witnesses Kalyan and Mathuri. 
(After discussing the evidence of these wit- 
nesses the judgment proceeds as follows :) In 
these circumstances, the bare statement of 
Kalyan that Mahila Gumano remarried Kunji, 
can have very little evidentiary value to prove 

the fact of remarriage. 

(4) It is noteworthy that the plaintiff-res- 
pondent’s claim to the property in suit is based 
mainly on the provisions of the Hindu Widow s 
Remarriage Act of Gwalior State. Section 8 of 
this Act is to the effect that whatever words 


A. LB. 

spoken, ceremonies performed or engagements I 
made on the marriage of a Hindu female, who I 
has not been previously married, are sufficient I 
to constitute a valid marriage shall have the I 
same effect if spoken, performed or made on I 
the marriage of a Hindu widow. It is perfectly I 
clear from this provision that in order to I 
establish the fact of remarriage of Mahila 
Gumano the plaintiff should have shown that I 
in the case of Gumano’s remarriage, the same | 
ceremonies and rites were observed which are | 
necessary to constitute the marriage of a mai- I 
don in the Teli community. Section 8. Gwalior 1 
Hindu Widow’s Remarriage Act is analogous [ 
to S. 6, Hindu Widow’s Remarriage Act of 1856 I 
in force in Part A States. With reference to I 
S. 6 of the Act of 1856 it has been held in — I 
•Ram Pearey v. Mt. Kailasha’, AIR 1930 Oudh I 
426 (G) that to prove the remarriage of ; I 
Hindu widow the same religious rites and cere- I 
monies that are necessary to constitute he: I 
first marriage valid should be shown to havi I 
been observed in her remarriage. In the pre- I 
sent case there is no evidence, whatsoever, o f I 
any such ceremonies or rites. The plaintiff’:- I 
claim, therefore, based on the alleged re- I 
marriage must fail. I 

(5) In this view of the matter, it is un- V 
necessary to consider the question whether S I 
3. Hindu Widow’s Remarriage Act applies t< 
the case of those widows who are entitled un 
der the custom of their caste to remarry. In 
deed, even if it had been held in this case tha> 
the remarriage was established, the question of 
the applicability of S. 3, Hindu Widow’s Re- 
marriage Act Gwalior to communities in which 
remarriage is, by custom, permissible, would 
not have arisen for consideration. For. the de- 
fendant denies altogether the fact <f re- 
marriage. She did not plead that the re- 
marriage, if any, was under a custom of her 
community quite independent of the Hindu 
Widow’s Remarriage Act. Unless such a cus- 
tom is specifically pleaded and proved, the 
plaintiff cannot be called upon to prove a cus- 
tom in rebuttal involving forfeiture of the 
widow’s estate and the question, whether a 
custom permitting a widow to retain her first 
husband’s property after remarriage can. be 
allowed to prevail and override the provisions 
of S. 3, Hindu Widow’s Remarriage. Act, cannot 
arise. In the absence of any pleading or proof 
of the custom, any remarriage if proved, mus* 
be held to be one under the statutory provi- 
sions of the Hindu Widow’s Remarriage Act. 
See ‘Bhola Umar v. Mt. Kausilla’, AIR 193. 
All 230 (H). As the plaintiff has not succeeded 
in proving the remarriage of Mahila Gumano 
and as she herself has not pleaded or proved 
any custom of remarriage in her community, 

T do not think I would be justified in express- 
ing any opinion on the very controversial 
question as to the applicability of S. 3 of tn? 
Act to widows of the community in which re- 
marriage is permissible. Any such expression 
of opinion would, in the circumstances ana 
facts of the case, be obiter. 

(6) For the above reasons. I would set aside 
the decision of the learned District Judge ot 
Bhind and restore the judgment, and decree ot 
the learned Munsif Bhind dismissing the plain- 
tiff’s claim. The defendant’s appeal must, 
therefore, be allowed with costs throughout 

(7) SHINDE J. : I agree. 

C/D.R.R. Appeal allowe 
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A.I.R. 1953 M.B. 1S1 (Vol. 40, C.N. 61) 

(INDORE BENCH) 

DIXIT J. 

Gangabai, Appellant v. Kanhaiyalal and an- 
other, Respondents. 

Second Appeal No. 66 of 1949, D/- 29-4-1952. 

(a) Civil P.C. (1908), O. 2, R. 2 — Applica- 
bility. 

The identity of the cause of action is the 
‘Sine Qua Non’ to the application of O. 2, 

R. 2. (The principles which govern the 
applicability of O. 2 R. 2, stated.) AIR 
194.9 PC 78, Relied on. (Para 6) 

Anno: Civil P. C. O. 2 R. 2, N. 2 

(b) Civil P.C. (1908), O. 2, R. 2 — Suit by 
co-sharer for share of profits. 

Two types of suit are possible for share 
of profits — One when defendant is in 
wrongful possession and another, when he 
is under obligation to account for profits 
— Prior suit by co-sharer for mesne pro- 
fits only, alleging that defendants were in 
sole possession of land and had been re- 
ceiving profits but did not pay her share — 
Subsequent suit for joint possession of her 
one-third share in property and alterna- 
tively for mesne profits for subsequent 
period — Held, that plaintiff having failed 
to claim possession of her share in pro- 
perty in the previous suit, was now pre- 
cluded from seeking relief of possession 
and consequently could not also claim 
mesne profits — (Distinction drawn bet- 
ween a suit for the recovery of profits of a 
property from a person who has been in 
wrongful possession thereof, and a suit 
for the recovery of profits from a person 
who has realised the profits, and who is 
under an obligation to account and hand 
ever the profits to the plaintiff, (Para 7) 

(The principle that every co-owner is a 
tenant-in-common and that the possession 
of a tenant-in-common is not adverse to 
the co-tenant explained). AIR 1918 PC 1. 
AIR 1923 Bom 440 and AIR 1949 EP 243, 
Distinguished. AIR 1931 PC 229; AIR 1939 

Al L 5 a 2 ; AIR 1940 A11 524; AIR 1942 Pesh 9 
and AIR 1915 Sind 35, Followed. 9 Cal 283; 
li Mad 210; AIR 1940 Mad 934 and AIR 
.915 Mad 912 (FB), Not followed. 

<c) Civil P. C. (1908), o. 2, R. 4 TscopPof. 

Clause (a) of O. 2, R. 4 means nothing 
more than that the joinder of claims for 
mesne profits or . rent being on the same 
cause of action is not forbidden by the 
rule. The rule cannot be taken to mean 
that in all cases a suit for the recovery of 
immovable property must necessarily be 
based upon a cause of action different 
from that in a suit for arrears of rent or 
mesne profits of the property: AIR 1942 
Bom 338 and AIR 1915 Sind 35, Foil. 

(Para 12) 

S. M. Samvatsar, for Appellant; B. P. Gupta 
(for No. 1); K. A. Chitale and W.Y. Pande 
(for No. 2), for Respondents. 
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JUDGMENT: This second appeal arises out 
ol the piamtiff-appellant’s suit lor the recovery 
of Rs. 600/- as her share of the profits of 
certain lands situated in Mouja Bagera for the 
years Samvat 2000, 200.1 and 2002. The plain- 
tilt sought to recover this amount, also in the 
alternative, as damages for the use and occupa- 
tion of the lands by the defendants. The plain- 
tin-appellant sued on the allegations that the 
land in Mouja Bagera was the ancestral pro- 
perty of a joint family consisting of her 
deceased husband and the defendants; that she 
was a recorded co-tenant of the land and had 
® e : th ;[ d share in it & that since the year Samvat 
iyy/, the defendants were in possession of her 
share of the land with her permission and 
^sy paid to her, her share of the 

?nm ltS 5on!!! e , la J? d ior the year Samvat 2000 
-001 and 200- at the rate of Rs. 200/- per annum 

It was further stated by the plaintiff that pre- 
vious to the institution of the present suit, she 
‘had instituted a suit for the recovery of the 

?r^o UI ?L rt 0f p j' ofits for the years Samvat 1997, 
lyyo, 1939 and that the suit was decreed in her 

avour. The plaintiff pleaded in the alternative 
that it the defendants be held to be in possession 
her share in the land without her permission, 
then her claim be decreed as damages for the 
use & occupation of the land by the defendants. 
The defendant-respondents admitted that the ap- 
pellant Gangabai was a recorded co-tenant of the 
land but denied that the land in question was a 
joint family property or that Gangabai had any 
share m it. They resisted the suit also on the 
ground that it was barred by O. 2 R. 2 inasmuch 
as in the previous suit for mesne profits the 
plaintiff Gangabai did not seek the relief of 
possession of the land, she was not now entitled 
to claim the possession of the land, and that 
therefore he could not claim any mesne profits. 


(2) The learned Munsiff of Tarana who tried 
the suit, found that Gangabai was a recorded 
co-tenant of the land and had one-third share 
in the profits thereof and was, therefore entit- 
led to recover Rs. 600/- as her share for the 
three years from Samvat 2000 to 2002. He also 
held that^ the land was the property of the 
joint family constituted by the defendants and 
Gangabai’s deceased husband. But he dismissed 
the plaintiff’s suit on the ground that Gangabai 
having failed to sue for possession of the land 
in the previous suit, her present suit for mesne 
profits was barred under O. 2 R. 2. In coming 
to this conclusion, the learned Munsiff followed 
— ‘Saghir Hassan v. Tavab Hasan’, AIR 1940 
All 524 (A); — ‘Mahomed Yunas v. Mt. Jahan 
Sultan’, AIR 1942 Pesh 9 (B) and — ‘Tayyab 
Hasan v. Saghir Hasan’, AIR 1939 All 52 (C). 
The plaintiff, thereupon, appealed to the court of 
District Judge Shajapur. The learned District 
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Judge only considered the question of the ap- 
plicability of O. 2 R. 2 and agreeing with the 
decision of the trial court on the p unt, upheld 
the decree of the trial court dismissing the 
plaintiffs sun. The plaintiff has now appealed to 
this court from the decision of the District Judge 
Shajapur. 


(3» Ecmre me Mr. San iva tsar the learned 

counsel appealing on behalf of the appellant 

argued taal the decisions relied on by the 

courts be.ow which related to the recovery of 
possession and mesne profits of the property 
from a person in wrongful possession of the 

propci ty. were not app.ica’oie in the present case 
as the plaintiff G ingabai's suit was not a suit 
lor tne recovery of in. sne profits irom a person 
in wrongful possession of the land in suit. It 
was ina.ntuined that Gangabai’s present suit, os 
her previous suit, was for tne recovery of her 
share of profits from a co-sharer whose sole pos- 
session of the land was the possession 
of all the co-tenants and who had 
received the proiits of the joint property 
and who had not paid to the plaintiff her snare. 
Learned counsel for the appellant further argued 
that Gangabai's previous suit and the present 
suit were based on different causes of actions; 
that in the previous suit, the cause of action was 
Gangabai’s title as a co-sharer and the realisa- 
tion by the defendants of her share of the 
profits for the years Samvat 1907, 1998 and 1999 
and that in the present suit, the cause of 
action consisted of Gangabai’s title and the 
receipt by the defendants of her share of the 
profits for the years Samvat 2000 to 2002. In 


support of this argument, learned counsel placed 
reliance on — ‘Dunichand v. Jagdev’, AIR 1949 
EP 243 (D). It was also said on the authority 
of — 'Ram Kami Singh v. Nakchhad Ahir\ AIR 
1931 All 429 (SB) <Ef — 'Tadepalli Ramiah v. 
Madala Thathiah’, AIR 1937 Mad 849 (F) and 
— Venugopal Pillai v. Thirugnanavilli Pillai’, 
AIR 1940 Mad 934 (G) that a claim for posses- 
sion and a claim for mesne profits were based 
on different causes of action and that, there- 
fore, even if Gangabai’s claim was regarded as 
one for the recovery of mesne profits from a 
person in wrongful possession of the land, O. 
2, R. 2 could not be a bar to her present claim. 


(41 The argument of Mr. Chit ale, learned 
counsel for the respondent, was that in the 
courts below it was not the case of the appel- 
lant that the respondents being her co-sharers, 
the possession and the receipt of profits by them 
could not in law be wrongful and that there- 
fore. her right to such profits was not as mesne 
profits received oy a person in wrongful posses- 
sion but as appurtenant to her right in the share 
of the property and that, therefore, she was 
entitled to sue lor the recovery of those 
profits for any period whenever the defendant 
co-sharers realised her share of profits and 
withheld them from her. Learned counsel for 
the respondent drew my attention to the 
decision of the Indore High Court in an appeal 
arising out of the previous suit of the appellant 
Gangabai & said that by that decision Ganga- 
bai’s claim for the profits of the years Samvat 
1997 to 1999 was regarded as a claim for mesne 
profits and decreed on the admitted fact that 
the respondents had ousted Gangabai from her 
rights and denied her claim to a share. It was 
further said that as the present suit of the 
plaintiff was framed to fit in with the decision 
of the Indore High Court in the previous suit, 
ft could not but be regarded as one for the 
recovery of mesne profits from persons in 


possession without title. Referring to the tests 
laid down by the Privy Council in — ‘Mahomed. 
Khalil Khan v. Mahbub Ali Mian’, AIR 1949 p 
C. 73 (H> to determine whether the causes of 
action in two claims are different or the same 
learned counsel argued that the causes of action 
in Gangabai’s former suit and the present suit 
were the same, namely, the plaintiff’s being 
kepi, out of possession and that as Gangabai 
tailed to sue for possession in the previous suit,, 
sac was not entitled to file a second suit 
claiming mesne profits for the period subsequent 
to the previous suit during which she was kept 
out oi possession by the defendant. Learned 
counsel for the respondents proceeded to say that 
there was no doubt a conflict of opinion as to 
whether a suit for the mesne profits bars a 
nub^ejuent suit for possession or for mesne 
profits, and commended for acceptance the view 
that a second suit for mesne profits or posses- 
sion is barred by O. 2, R. 2 by saying that the 
contrary view which regarded a claim for 
possession and a claim for mesne profits as 
founded on two different causes of action was 
difficult to reconcile with the opinion of the 
Privy Council in — ‘Naba Kumar Hazra v. 
Radhashayam Mahish’, AIR 1931 P. C. 299 (I> 
to the effect that a claim for mesne profits rested 
on the same foundation of facts and law as the 
right to seek possession of the property. In 
support of this submission, Mr. Chitale further 
relied on — ‘Channappa Girimalappa v. Bagalkot. 
Bank’, AIR 1942 Bom 338 (J) where it is observed 
that the provision in O. 2 R. 4 C. P. C-, that no cause 
of action shall, unless with the leave of the 
court be joined with a suit for the recovery of 
immovable property, except claims for mesne 
profits or arrears of rent, is a provision “inserted 
ex abundant! cautela without intending to lay 
down that the causes of action lor possession 
and for mesne profits or arrears of rent 
accruing were distinct.” 

(5) On a prolonged and careful consideration 
of the arguments of learned counsel for the 
parties, I have formed the opinion that this 
appeal must be dismissed. 

(6i The identity of the cause of action being 
the Sine Qua Non to the application of O. 2, 
R. 2, the main question that arises for determina- 
tion in this appeal is whether the cause of action 
in tho appellant Gangabai’s previous suit for 
the recovery of profits for the years Samvat 
1997, 1998 and 1999 was different from the cause 
of action in the subsequent suit, out of which 
this appeal arises. If the causes of action in the 
two suits are the same, then, undoubtedly the 
plaintiff appellant’s present suit must be held 
to be barred under O. 2. R. 2. The principles 
governing the applicability of O. 2, R. 2 have 
been authoritatively laid down in a number of 
Privy Council and English cases which have 
been reviewed in 'AIR 1949 P. C. 78 (H). 
Briefly summarised the principles are that 
“(1) the correct test in cases falling under O. 2, 
R. 2 is whether the claim in a new suit, is in 
fact founded upon a cause of action distinct 
from that which was the foundation for the 
former suit; (2> the cause of action means 
everv fact which will be necessary for the 
plaintiff to prove if traversed in order to 
support his right to the judgment; (S’* if the 
evidence to support the two claims is different, 
then the causes of action also are different: (4> the 
causes of action in the two suits mnv be con- 
sidered to be the same, if in substance they are 
identical and (51 the cause of action has no 
relation whatever to tho defence that, may be 
set up by the defendant. Nor does it depend 
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upon the character of the relief prayed for by 
the plaintiff. It refers to the media upon 
which the plaintiff asks the court to arrive 
at a conclusion in his favour”. 

(7) Before proceeding to find out on an applica- 
tion of these principles whether the causes of ac- 
tion in Gangabai’s previous suit & in the present 
suit are the same or distinct, it is necessary to bear 
in mind the distinction between a suit for the 
recovery of profits of a property from a person 
who has been in wrongful possession thereof 
and a suit for the recovery of profits from a 
person who has realised the profits and who is 
under an obligation to account and hand over 
the profits to the plaintiff. Wrongful possession by 
the defendant is the very essence of a claim 
in the first type of suit which is a suit for the 
recovery ox mesne profits as defined in S. 2, Cl. 12, 
Civil P. C-, such profits being really in the nature 
of damages. In the second type of cases, the 
possession or the receipt of the profits by the 
defendant is not wrongful and the plaintiff’s claim 
rests on his right to the profits, the realisation 
of the profits by the defendant and the defendant’s 
obligation to account and pay the profits to the 
plaintiff. Now when one co-sharer seeks to recover 
profits from another co-sharer in sole occupation 
of the common property, the suit may be of either 
type. He may claim mesne profits because the 
defendant co-sharer has excluded or ousted him 
from possession or has challenged his title to 
joint possession of the property of which they 
are tenants-in-common. In such a case, in the 
absence of ouster, the plaintiff co-sharer would 
not be entitled to any decree for mesne profits. 
Or, he may, when there is no ouster or exclusion, 
claim profits from the co-sharer in sole posses- 
sion on the ground that the defendant co-sharer 
by reason of his exclusive possession of the 
property is bound to account to the plaintiff 
for the profits received by him in excess of his 
share. Learned counsel for the appellant sought 
to argue on the authority of — ‘Hardit Singh 
v. Gurumukh Singh’, AIR 1918 PC 1 (K)* — 
‘Kimappa v. Manjaya’, AIR 1923 Bom 440 ’ (L) 
and AIR 1949 EP 243 (D) that where co-sharers 
are entitled to joint possession of immoveable 
property as tenants-in-common each of such co- 
sharer is entitled to be in possession of each 
and every part of the common land and that 
the exclusive possession of the property by a. 
tenant-in-common is not adverse to his co-tenant 
and enures for the benefit of all and that, 
therefore, it is always open to a tenant-in-common 
to sue a co-sharer who is in the exclusive pos- 
session of the common property for the recovery 
of profits as the right to an account and pay- 
ment of profits is one implicit in the right to 
a share in the property. I do not think that 
any of the cases cited by the learned counsel 
for the appellant lay down the proposition that 
even when a co-sharer has been dispossessed or 
ousted, he ‘can’ instead of suing for mesne 
profits, maintain a suit against the co-sharer in 
wrongful possession for his share of profits and 
for an account of the profits. The remedy of 
the co-sharer who is dispossessed must be to sue 
the other for joint possession and he can claim 
along with it mesne profits. It is true that 
the principle of possession between the cp-owner 
is that every co-owner is a tenant-in-common 
and that the possession of a tenant-in-common 
is not adverse to his co-tenant and as a gene- 
ral proposition the entry of one co-tenant in the 
absence of clear proof to the contrary enures 
for the benefit of all. But it is clear from the 
observations made in the very cases relied on 
by the learned counsel for the appellant that 


where a co-sharer enters into possession of the 
share of other co-sharer not in his right as a 
co-tenant but in denial of such right of the co- 
tenant cannot be said that this possession would 
enure for the benefit of the other co-sharers 
whom he has excluded from the enjoyment of 
the property. A person cannot be a tenant-in- 
common with a person who has never recognised 
him as a co-tenant, and claim that the sole 
possession of such a person is not wrongful. 

(8) Turning now to the nature of the two 
suits of Gangabai it appears to me that in 
the previous suit which was filed in 1945 Ganga- 
bai alleged that she was a co-tenant of the land 
with the defendants,, that the defendants 
were in the sole possession of the property ana 
had been receiving the profits and- had not 
paid her share to her, and on that basis asked 
for mesne profits for the years Samvat 1997, 1998 
and 1999. The defendant in that suit admitted 
that she was a recorded co-tenant but claimed 
exclusive right of possession and title by ad- 
verse possession as against Gangabai. The 
learned Judge in that suit passed a decree in 
favour of Gangabai for Rs. 200/- as damages 
for the use and occupation of the land by the 
defendant. The defendants then appealed to the 
Indore High Court and took the objection that 
the suit as framed did not lie as there could 
be no suit for damages for the use & occupation as 
between co-tenants. In rejecting this objection 
and in affirming the decree of the trial court, 
Rege J., of the Indore High Court said i n his 
judgment : — 

“The plaint, it is true, is artistically drafted but 
it is a common ground that the defendant 
has ousted the plaintiff from her rights and 
denied her claim to a share. The formal 
defect in the plaint, therefore, has not caused 
any prejudice”. 

The precise form in which the objection to the 
plaint in that suit was taken is not clear from 
the judgment in appeal of the Indore High 
Court in that suit. But I understand from the 
observations of the learned Judge reproduced 
above that the defect in the plaint consisted 
in Gangabai’s omission to state that she had 
been ousted. The learned Judge however found 
that as a fact that she has been dispossessed 
and then decreed her claim as mesne profits. 

It is thus clear that the foundation of Ganga- 
bai’s first suit was the wrongful possession of 
the defendants and her suit was for the reco- 
very of mesne profits. Gangabai may have des- 
cribed in the plaint her claim as one for the 
recovery of her share of profits, not as mesne 
profits but as appurtenant to her right in the 
share of the property. But the true juridical 
nature of the relationship between her and the 
defendants was that she was a. co-tenant who 
had been ousted by the defendants. That being 
so, it was the admitted fact of ouster which 
furnished a cause of action for her claim to 
mesne profits. 

(9) In the suit out of which this appeal arises, 
Gangabai seeks to recover Rs. 600/- as profits 
from the defendants alleging in the first 
instance that the defendants are in sole occupa- 
tion of the land with her permission and that, 
therefore, they are under an obligation tt> 
account and pay the profits of her share of the 

land. In the alternative she pleads that if the 
defendant’s possession be regarded as wrongful 
since Samvat 1997, her claim may be decreed as 
damages for the use and occupation of the land 
by the defendants. It is strenuously contended 
on behalf of the appellant that on these state- 
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merits in the plaint, there can be no doubt that 
Gangabai's present suit is not for the recovery 
of mesne profits from a person in wrongful 
possession of the property but is one lor the 
recovery of her share of profits from a tenant- 
in-common whose sole possession of the land is 
che possession of all and who has realised the 
profits oi the common property. In my view, 
having regard to the nature of the previous 
suit of Gangabai and to the basis on which she 
secured a decree lor mesne profits in that suit, 
the contention of the learned counsel for the 
appellant is untenable. Gangabai’s first suit 
being based on the fact of the ouster and the 

decree for mesne profits in her favour in that 

suit being made to rest on the finding of ouster, 
the possession of the defendant-respondent at the 
institution of the present suit must also be 
regarded as wrongful. If a co-tenant is in 

wrongful possession of the property and the 
court makes a declaration showing that his 
possession is wrongful then as pointed out by 

the Privy Council in — ‘Subbaiya Pandaram v. 
Mohamad Mustafa’, AIR 1929 P. C. 175 (M), that 
does not affect the quality of his possession but 
merely advertises the fact that it is adverse. 
The appellant Gangabai is bound by the plea 
she took in her suit of 1943 and by the decision 
in that suit, and she cannot now say that al- 
though she did not pray for the relief of pos- 
session in that suit and obtain joint possession 
of the property, the effect of the decree in her 
previous suit v/as to break possession of the 
defendants so far as it was adverse to her. If 
as I think and has been found by the courts 
below the defendant respondent’s possession of 
the land was wrongful at the institution of the 
suit then Gangabai’s claim to the profits she 
seeks to recover can only be as mesne profits 
and her present suit cannot on her pleadings 
be regarded as any other than one for the reco- 
very of mesne profits from persons in wrongful 
possession of the property. 

(10) It is clear from what has been stated 
above that the facts relied on by Gangabai in her 
first suit are in substance the same as those 
on which she seeks to rely in the action with 
which we are now concerned. The media or 
the grounds of the suit of 1943 and of the 
present suit are the same, namely, the plaintiff’s 
title to the land and her dispossession by the 
defendants which commenced in Samvat 1997. 
The cause of action therefore, in the present 
suit is the same as the cause of action in the 
first. The fact that the previous suit was for 
the recovery of mesne profits for the years 
Samvat 1997 to 1999 and the present suit is for 
the recovery of the profits for the subsequent 
years makes no difference. To say that because 
of this fact the cause of action in the two suits 
is not the same, is to confuse the cause of action 
with the relief claimed which as stressed by the 
Privy Council in ‘AIR 1949 P. C. 78’ (HD is a 
common error. The period during which the 
defendant’s wrongful possession continued is 
material only for fixing the extent of his liabi- 
lity for the amount of mesne profits. But the 
plaintiff’s right to recover mesne profits 
arises out of her title to the property and 
her right to immediate possession of the property. 
If the cause of action in the appellant’s two 
suits were not the same the result would be 
that even if she had failed to establish her 
right to mesne profits in the first suit, she 
would have been entitled to file a fresh suit 
to recover the lari or the mesne profits. But 
this she could not have clearly done for her 


second suit would have been barred by the 
plea of res judicata as to her title. The causes 
of action in Gangabai’s two suits being the 
same, the further point that arises for decision 
is whether she could have in the first suit 
claimed in substance any relief which she is 
seeking in the present suit. It is quite true that 
as Gangaoai’s first suit was not for the reco- 
very of possession of the property she could not 
have under O. 20, R. 12 claimed in that suit 
future mesne profits. But she could have sued 
for possession of the land in her first suit. She, 
however, omitted to do so though she was 
entitled to joint possession of the land. As the 
relief of the recovery of possession could have 
been claimed in the first suit, the relief cannot 
be granted in a subsequent suit founded on the 
same cause of action. Again a person is not 
entitled to a decree for mesne profits, unless 
he shows that he is entitled to immediate 
possession of the property. It follows, therefore, 
that Gangabai having omitted without the leave 
of the court to sue in the first suit for the 
recovery of possession in the land, she is now 
debarred from doing so under O. 2, R. 4(3) and 
if she cannot now sue for possession, she can 
have no claim for mesne profits. The view that 
a claim for mesne profits rests on the same 
foundation of facts and law as the right to 
s-eek possession of the property seems to me 
supported by the judgment of the Privy Council 
in ’AIR 1931 P. C. 229 (I)’. It is also supported 
by the decisions reported in ‘AIR 1939 All 52 (C)’; 
‘AIR 1940 All 524 (A)’; AIR 1942 Pesh 9 (B)’ and 
— 'Hiromal v. Faridkhan’, AIR 1915 Sind 35 (N). 
‘In these four cases, it has been held that where 
the plaintiff on being dispossessed of land files 
a suit for mesne profits only which is decreed 
in his favour, he cannot subsequently file a suit 
for recovery of possession of the land and if he 
is not entitled to possession, he is not entitled 
to mesne profits also. A contrary view has, no 
doubt, been taken in — ‘Monohur Lall v. Gourl 
Sunkur’, 9 Cal 283 (O) is distinguishable on 
the ground that in that case it was held on the 
facts of the case that there were two different 
causes of action, one arising upon the death of one 
person and the second cause of action arising 
upon the death of that person’s widow. The 
decision in — 'Tirupati v. Narasimha’, 11 Mad 210 
(P) proceeded on the basis that a claim for pos- 
session and a claim for mesne profits were 
separate causes of action. It seems to me dif- 
ficult to reconcile the view taken in 11 Mad 
210 (P) with the observations o»f the Privy 
Council in ‘AIR 1931 P. C. 229 (I)’ to the effect 
that the right to the rents and profits of a 
property rests on the same foundation of facts 
and law as the right to have the possession 
of the property. With reference to this Privy 
Council decision it has been observed in ‘AIR 
1937 Mad 849 (F) and ‘AIR 1940 Mad 934 (GV 
that the Privy Council case did not deal with a 
claim for mesne profits and there is nothing In 
that decision contrary to the principle laid down 
in — ‘Ponnamal v. Ramamirda Aivar’, AIR 1915 
Mad 912 (FB) (Q> that a claim for possession and 
a claim for mesne profits are distinct causes 
of action. It is difficult for me to see how the 
fact that in the Privy Council case there was 
no question of wrongful possession by the 
purchaser, affects the general principle indicated 
in that case that the right to the profits of 
a property rests exactly on the same facts and 
Law as the claim to the corpus of the property, 
I am. therefore, not inclined to agree with the 
view taken in Tl Mad 210 (P)’ that a claim 
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for possession and a claim for mesne profits are 
separate causes of action and that a suit for 
mesne profits only is no bar to a subsequent 
suit for possession or mesne profits. 

(11) I do not think it necessary to consider 

in this case the decisions reported in ‘AIR 1931 
All 429 (S.B.) (EF and ‘AIR 1937 Mad 849 (F)\ 
These and other cases relied by the appellant are 
all cases in which a suit for possession had been 
brought in the first instance and a claim for 
mesne profits was made in a subsequent suit. 
These cases are not in point here. I may 
however* observe that all these cases treat a 
claim for ' possession and a claim for mesne 
profits as distinct causes of action mainly on 
the wording of O. 2 R. 4, Civil P. C., which 
provides that no cause of action shall, unless 
with the leave of the Court, be joined with a 
suit for the recovery of immovable property, 
except claims for mesne profits or arrears of rent 
in respect of the property claimed or any 
property thereof. It seems to have been thought 
that this rule itself recognises a claim for 
mesne profits and a claim for possession as 
separate and distinct causes of action. I 
do not, however, think that the words 
of O. 2, R. 4 imply this conclusion. I agree if 
I may say so, with what has been said by 
Beaumont C. J. in — ‘Chanappa v. Bagalkot 
Bank’, AIR 1942 Bom 338 ( J) with reference to the 
wording of O. 2, R. 4. He said that “it may 
well be that the expression “cause of action” 
in O. 2, R. 2, has a wider meaning than the expression 
in O. 2, R. 4. Moreover, the provision in the 
latter rule may have been inserted ex abundanti 
cautela without intending to lay down that the 
causes of action for possession and mesne 
profits or arrears of rent accruing were distinct.” 
It may also be noted that in AIR 1915 Sind 35 (N) 
Pratt J. C., after comparing O. 2, R. 4 with the 
analogous rule of the Supreme Court of England 
observed ; ° 

“There the use of word claim as synonymous 
with cause of action is probably due to the 
fact that in the phraseology of the English 
Law, a plaint is called a statement of claim. 
The® word claim therefore, denotes, not only 
the demand for relief but the basis on which 
that demand is made. In the Sind case 
Fawcett, A. J. c., was inclined to think that 
O. 2, R. 4 must be read with the provisions of 
Rr. 1 and 2, and so read, R. 4 only meant 
that “no claim shall, unless with the leave of 
the court, be joined with a claim for the reco- 
very of immovable property except ” 

(12) In my opinion, cl. (a) of O. 2, R. 4 means 
nothing more than that the joinder of claims 
for mesne profits or rent, being on the same 
cause of action is not forbidden by the rule. The 
rule cannot be taken to mean that in all cases 
a suit for the recovery of immovable property 
must necessarily be based upon a cause of 
action different from that in a suit for arrears 
of rent or mesne profits of the property. 

(13) For the above reasons, I am of the opinion 
that the appellant Gangabai having omitted 
without the leave of the Court to sue in the 
first suit for the recovery of possession is 
precluded from suing for the relief of posses- 
sion in the present suit, and that as she is not 
entitled to possession, she cannot also claim 
mesne profits. The courts below were, therefore, 
right in holding that the appellant’s present 
suit was barred by the provisions of O. 2, R. 2, 
Civil P. C. 
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(14) In the result, this appeal must, and is. 
accordingly, dismissed with costs. 

B/H.G.P. Appeal dismissed. 
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(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ. 

Dineshcharan Muzumdar, Applicant v. The 
State of Madhya Bharat and another. Oppo- 
nents. 

Civil Misc. Petn. No. 22 of 1952, D/- 18-2-53. 

(a) Constitution of India, Art. 226 — Writ of 
mandamus, when issued. 

There is no doubt that where a party, 
who has a legal right to the performance of 
a legal duty by another party, has no other 
specific remedy, the High Court will assist 
him by issuing under Art. 226 an order in 
the nature of mandamus in order to his 
obtaining such right. But the Court will 
not assist him unless he first shows that 
he has a clear and undisputable right and 
that justice cannot be done to him without 
a writ of mandamus being issued. (Para 8) 

The object of Art. 226 being the enforce- 
ment of fundamental rights and other 
statutory rights and not the establishment 
of a legal right, the right of a petitioner to 
the performance of a statutable duty must 
be clear and complete. (Para 8) 

If the High Court finds itself unable to 

decide on the rights of the parties and 
thinks they could be investigated more 
properly in a civil suit, no direction under 
Art. 226 can be issued. AIR 1952 SC 12, 
Foil. (Para 8) 

The power under Art. 226 would not be 

exercised if. the petitioner’s right depended 
on facts which were disputed and on the 
legal effect of facts to be proved. AIR 1952 
Madh B 105, Rel. on. (Para 8) 

(b) Constitution of India, Art. 226 — Other 
remedy — Burden of proof. 

The remedy under Art. 226 is intended 
to supply defects of justice and to the end 
that justice may be done and is not intended 
to supersede the ordinary remedies of law. 
Ordinarily, therefore, the power under Art. 

226 should not be exercised by the High 
Court if the petitioner has other conve- 
nient or adequate remedy. AIR 1952 S C 
12 and AIR 1952 Madh B 105, Rel. on. 

(Para 8) 

The burden lies on the applicant asking 
the High Court to exercise the jurisdiction 
under Art. 226 to show that he had no other 
specific and adequate legal remedy or that 
the remedy of a suit is not convenient, 
beneficial or effectual and one by which 
justice could be satisfactorily obtained by 
him. AIR 1952 Madh B 105, Rel. on. 

(Paras 8, 12) 

The question . whether an alternative 
specific remedy is or is not equally conve- 
nient, beneficial and effective has to be 
considered on the facts and circumstances 
of each case. AIR 1952 All 753 (FB) and ' 
AIR 1952 All 836, Disting. (Para 12) 

(c) Gwalior State Civil Service Rules, Smt. 
1991 — Right to pension not enforceable right. 

The Civil Service Rules are issued neither 
under a statute, nor by the Ruler of the 
former Gwalior State and cannot be re- 
garded as having the force of a statute. The 
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fact that the rules used the words ‘Haq’ 
(right) and ‘isthaqaq’ (rights) in relation 
to pension is not sufficient to constitute 
the rules a statute or the claim of a public 
servant to receive a pension an enforceable 
right. 1927 AC 674 and 1898 AC 782, 
Disting. (Para 8) 

If the Civil Service Rules do not confer 
on the applicant a statutory right in the 
matter of pension the payment of pension 
would be an ex gratia act on the part of 
’he Government, depending entirely on the 
bounty of the Crown i.e. the head of the 
State. AIR 1948 PC 121, Rel. on. (Para 8) 

(d) Constitution of India, Art. 226 — Grounds 
for urgency of remedy. 

The fact that the petitioner is an old 
man, of itself, is not a decisive reason for 
exercising the jurisdiction under Art. 22G 
when the petitioner does not allege that an 
early payment of the pension due to him 
is so vital to him that without it he cannot 
jvo and maintain his family. (Para 12) 
Similarly though the question whether 
Ihe Gwalior Civil Service Rules confer a 
statutory right in respect of pension is of 
some importance to public servants who 
have earned pensions under the Rules and 
to whom pension has been denied, it does 
not make a speedy decision on that ques- 
tion a matter of urgency. (Para 12) 

(e) Constitution of India, Art. 226 — Issue 
of writ of mandamus — (Gwalior State Civil 
Service Rules, Smt. 1991). 


Where the right which the applicant is 
seeking to enforce in the petition does not 
depend merely on an interpretation and 
construction of certain Civil Service Rules 
but substantially rests upon certain doubt- 
ful facts which are under adjudication in a 
civil suit and on a controversial legal effect 
of the facts which may be held to be proved 
in that suit, there can be no question of 
issuing an order or a writ to compel the 
Government of the State to pass a pension 
payment order, particularly when the Gov- 
ernment is willing to perform the act, but 
which has for the time being become diffi- 
cult of performance by reason of the appli- 
cant’s civil suit. (Para 11) 

Moreover, to issue an order in the nature 
of mandamus directing the Government to 
pass a pension payment order in such cir- 
cumstances would he “to create a defect of 
justice” and “not to supply a defect of 
justice ’ as it would amount to a determina- 
!??. n matters which are in substantial 
litigation in the applicant’s suit. (1884) 12 
QBD 461, Ref. (Para 11) 

<*2, Covenants creating United Slate of 
Madhya Bharat (1948), Art. 16 (i) — Right of 
Civil Servants to pension. 

Article 16, taken by itself is not enforce- 
able by an individual in the Courts for the 
reason that the Covenant has not been made 
a part of law of the State bv any enactment 
Tt does not therefore, confer on the Civil 
Servants retiring after the formation of 
Madhya Bharat an enforceable rmht to 
pension. (Para 12) 

(g) Constitution of India, Art. 14 — Applica- 
tion. 

Article 14 as enacted applies to laws and 
not to administrative arts, 0 r omissions said 
to be contrary to any law. AIR 1951 Bom 
132 > Foil. (Para 13) 


(h) Gwalior State Civil Service Rules, Smt 
1991 — Right to pension-contributions by 

employer. 

Pension-contributions made by an em- 
ployer on behalf of a servant whose ser- 
vices have been borrowed by him, are not 
a part of the salary and therefore, on re- 
tirement, a public servant is not entitled to 
receive the amount so contributed by his 
employer. (P ara 13) 


in. oiima, uey, j. t'. uupta, Ram Ratan 
Gupta and P. L. Dubey, for Applicant; K A. 
C hi tale. Advocate-General, Mungre and Shiv- 
daval, Government Advocates, for the State 
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ORDER: By this application under Art. 

226, Constitution of India, the petitioner seeks 
from this Court an order or a writ in the 
nature of a writ of Mandamus directing the 
State of Madhya Bharat to pass a pension N 
payment order in his favour. 

(2) The facts as stated in the petition, the 
return filed on behalf of the Government and 
the applicant’s rejoinder thereto, and which 
give rise to the present proceedings are as fol- 
lows : 

(3) The petitioner entered the service of the 
former Gwalior State in 1910 as a ceramic 
engineer and worked in an institution known 
ns Gwalior Potteries until 1919. In that year 
the management of the Gwalior Potteries was 
handed over to the Gwalior Trust Ltd., and 
the services of the petitioner were lent by the 
Gwalior Durbar to the Trust. The petitioner 
continued to work in the Potteries and on 17- 
9-1920. an agreement was executed between 
the Gwalior Trust Ltd., and the ..pplionnt as 
regards his employment as the General Mana- 
ger of the Gwalior Potteries Ltd. — a Joint 
Stock Company subsidiary to the Trust. The 
agreement inter alia proved that the petitioner 
would be employed as the General Manager 
of the Pot f eries for a period of ten years be- 
ginning from 1-1-1920; that during the con- 
tinuance of his emnlovment he would get a 
salary of Rs. 600/- P.M. for the first year and 
with an annual increment of Rs. 50/-; that he 
would draw for the fifth and every succeeding 
year, a maximum salary of Rs. 800/- per month; 
that he would also be entitled to a commis- 
sion at the rate of 25 per cent, of the net pro- 
fits in any year arrived at after deducting the 
dividend amount and the usual depreciation; 
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that during the continuance of the agreement 
the Trust would pay to the Gwalior State 
pension contribution on behalf of the appli- 
cant; and that the rules and regulations of 
Gwalior State Civil Service relating to fur- 
lough, leave of absence, sick leave, sick pay 
and termination of employment due to ill 
health would be binding on the parties to the 
agreement. 

In 1928 the Gwalior Trust Ltd. was liqui- 
dated and the Gwalior Potteries Ltd , was 
taken over by the State and Txianaged by the 
State as a separate entity under the name of 
Gwalior Potteries Ltd. By a resolution dated 
26-3-1928 the Board of Directors of the Gwalior 
Potteries Ltd., continued the agreement of the 
petitioner’s employment with some modifica- 
tions, which are not material here. In pur- 
suance of an order dated 6-8-1929 of the Coun- 
cil of Regency the Gwalior Potteries Ltd., con- 
tinued to pay to the State Pension Fund pen- 
sion contribution on behalf of the applicant. 
On 1-7-1943 the petitioner’s salary was raised 
to Rs. 900/- P.M. and in the subsequent years 
it was raised to Rs. 1500/* P.M. In 1945 by 
a Durbar order dated 26-10-i945 the Gwalior 
Potteries Ltd., ceased to function as a limited 
liability concern and was placed on the footing 
of a State Commercial Concern. The peti- 
tioner continued to work in Gwalior Potteries, 
now a State Commercial Concern, as the Gene- 
ral Manager until 1-9-1949, when he was re- 
tired. 

Thereafter the applicant made a claim on the 
State for the payment of pension due to him 
and also for the payment of his snare in the 
profits under the agreement dated 17-9-1920. In 
reply to his representation with regard to these 
two claims, the Under Secretary Industries and 
Commerce Department wrote a letter on 26- 
1-1950 to the petitioner telling him that his 
claims for a share in the profits and for a .pen- 
sion were inconsistent and that the pension 
claim would be considered only if he withdrew 
his claim with regard to the profits. The peti- 
tioner was also told that the contract dated 
17-9-1920 did not subsist as he had accepted 
a salary higher than that provided in the con- 
tract; that the petitioner’s refusal to hand over 
to his successor the processes and formulae 
evolved and used in the Gwalior Potteries con- 
stituted “an obstacle to the consideration of 
his pension case/’ By that letter the petitioner 
was also asked to clarify certain matters. On 
16-9-1950 the petitioner acknowledged the letter 
dated 26-8-1950 of the Under Secretary and 
wrote back explaining at length how the two 
claims were consistent, and protesting against 
the delay in the consideration of his claims 
In his reply the petitioner also threatened 
legal action to enforce his claims. 

On 14-5-1951 the petitioner served on the 
Government a notice under S. 80, Civil p. C., - 
as regards his claim for profits on the basis of 
the agreement dated 17-9-1920. On 16-7-1951 
the applicant filed a suit in the Court of Addi- 
tional District Judge Gwalior against the State 
of Madhya Bharat claiming his share of pro- 
fits in respect of the years 1944 to 1949 to the 
extent of Rs. 2,07513-9-0. The claim in the 
suit which is still pending in the Court of the 
Additional District Judge Gwalior, is based on 
the agreement dated 17-9-1920. On 10-4-1952 
the petitioner served a notice on the Govern- 
ment in regard to his claim for a pension. 
Therein he mentioned that if the Government 


failed to pass a pension payment order and pay 
him the pension amount due to him since the 
date of his retirement within 15 days of the 
receipt of the notice, he would move this Court 
for an appropriate writ. In reply to this no- 
tice the Deputy Secretary to Government by 
a letter dated 7-7-1952 drew the applicant’s 
attention to the letter addressed to him on 26- 
8-1950 and informed him that his claim for 
pension was inconsistent with his claim for a 
share in the profits on the basis of the con- 
tract dated 17-9-1920; that he could net simul- 
taneously claim a pension as a Government 
servant as well as profits as a co-sharer; and 
that it would be possible for the Government 
to consider his claim for a pension if he with- 
drew the suit in respect of a share in the pro- 
fits. 

This reply having been received, the appli- 
cant presented this application on 15-7-1952. 
He says that D.v reason of his length cf ser- 
vice and the amounts contributed on his be- 
half from time to time to the pension fund 
he is entitled under the Gwalior State Civil 
Service Rules Samvat 1991 to a monthly pen- 
sion of Rs. 618-5-4. He asks for an order or 
a writ in the nature of a writ of mandamus di- 
recting the opponents to issue an order with 
regard to the payment of pension to him. 

(4) Mr. Sinha learned counsel for the peti- 
tioner contended that the Gwalior Civil Ser- 
vice Rules Samvat 1991 by which the peti- 
tioner’s case was governed was a statute; that 
under Rr. 3 and 119 of the Civil Service Rules 
a civil servant of the former Gwalior State 
after thirty years’ service could claim as of 
right a pension; that the applicant who was 
retired after a service extending over thirty 
years had thus acquired a statutory right to 
pension which could be enforced in a Civil 
Court of Justice. While conceding that the 
applicant held his office until the formation of 
Madhya Bharat during the pleasure of the 
Ruler of the Gwalior State and thereafter dur- 
ing the pleasure of the Rajpramukh, learned 
counsel for the petitioner said that this fact 
did not affect his right to pension and that as 
the matter of pension was covered by the sta- 
tute, namely the Gwalior Civil Servi.e R les 
enacted by the Ruler of the former Gwalior 
State, it could not be said that the applicant’s 
claim for pension was on the bounty of the 
sovereign power or that no pension could be 
claimed except as a matter of grace or that 
the applicant had no legally enforceable right 
in regard to pension. In support of this con- 
tention learned counsel relied on — ‘Attorney 
General v. De. Keyser’s Royal Hotel’, 1920 A. C. 
508 (A) — ; Wigg v. Attorney General for the 
Irish Free State’, 1927 A. C. 674 (B); — ‘Smyth 
v. The Queen’, 1898 A. C. 782 (C). It was 
further said that the provision regarding pay- 
ment of pension on retirement in the Gwalior 
State Civil Service Rules was manifestly ^in- 
tended for the protection and benefit of the • 
retired officers and it imposed a public duty 
of a purely ministerial character on the State 
and that the State was under an obligation to 
discharge the duty by passing a pension pay- 
ment order for the benefit of the applicant, 
and could not evade it. A reference was 
made in this connection to the observations of 
Lord Cairns in — ‘Julius v. Lord Bishop of 
Oxford’, (1880) 5 A. C. 214 (D). Learned 
counsel proceeded to argue that the petitioner’s 
claim for a share in the profits, which is now 
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the subject matter of a suit, has no relation 
to the claim for pension; that whereas the right 
to pension is a statutory right arising under 
the Gwalior State Civil Service Rules, the claim 
for a share in the proiits is based on a con- 
tract, which is binding on the State as the 
successor in business of Gwalior Potteries Ltd., 
and that the opponent State is, therefore, not 
justified in withholding the payment of pen- 
sion of the petitioner by saying that the two 
claims are incompatible with each other or 
that the pension amount cannot be determin- 
ed unless and until the applicant’s suit for a 
share in the profits is decided or withdrawn. 

It was further submitted that the refusal of 
the State to pass a pension payment order on 
the ground that the petitioner did not hand 
over to his successor certain formulae and pro- 
cesses and on the ground that the petitioner 
during the period of his service with the Gov- 
ernment worked as a Managing Director of the 
Gwalior Potteries Ltd., Delhi and received re- 
muneration from that concern, was mala fide; 
that the formulae and processes were the pro- 
perty of tlie petitioner and the demand that 
they should be handed over to the successor 
had no basis in law and that the petitioner’s 
association with the Gwalior Potteries Ltd., 
Delhi was under an order of Gwalior Durbar 
which the Madhya Bharat Government at no 
time during the petitioner's service cancelled. 
Learned counsel also urged that the withhold- 
ing of the pension payment and of the amount 
contributed from time to time by the petitioner 
to the pension fund was an infringement of the 
petitioner’s fundamental right to property 
granted by the Constitution and was an act of 
confiscatory nature. Relying on — ‘Yick Wo 
v. Hopkins’, ( 1 836; 118 U. S. 356 (E) learned 
counsel argued that it was also discriminatory. 
Lastly it was said that the petitioner was an 
old man of 70 years of age and if he were to 
file a suit to enforce his right to pension, it 
was doubtful whether in his life-time it would 
be finally decided; that, therefore the remedy of 
a suit was not a convenient, elTectual and be- 
neficial remedy in the present case and it was 
in the interest of justice that the petitioner’s 
right to pension, which was a question of con- 
siderable public importance should be decided 
by this Court in these proceedings. 

(5) On behalf of the State the learned Advo- 
cate General did not dispute that the petitioner 
was entitled to a pension as a public servant. 
He, however, contended that the applicant had 
no right, in law enabling him to bring this peti- 
tion for enforcing his pension claim. It was 
said that the applicant like all other public 
servants of the State held his position during 
the pleasure of the head of the State and that 
consequently payment of pension to a public- 
servant was not a matter of legal right vest- 
ing in a public servant but was an act of 
grace of State policy on the part of the ruling 
power. This right of the State to pay pen- 
sion at pleasure could not be derogated from, 
by any rules framed by the Government as to 
the circumstances in which a pension could be 
earned by a Civil Servant; that the only 
manner in which this overriding right of the 
head of the State could be limited or modified 
was by a statute. 

It was further urged that the Gwalior Civil 
Service Rules had no statutory force; they were 
not rules framed under any statute; nor were 


they rules framed by the Ruler of the former 
Gwalior State. The rules were merely admi- 
nistrative rules for the guidance of the officers 
of the Government laying down the conditions, 
the circumstances, the manner and the method 
in which a pension could be earned, computed 
and paid to a Civil Servant. The learned Advo- 
cate-General proceeded to say that the 
Civil Service Rules did not confer any 
statutory right on a civil servant in 
regard to pension, that they were based 
on the principle of pension being a ex 
gratia payment made to a public servant for 
maintaining the dignity of his office or to assure 
the due discharge of his duties. It was point- 
ed out 8y the learned Advocate-General that 
under Rr. 2 and 3 of the Gwalior Civil Service 
Rules the Government reserved to itself the 
right of changing the rules from time to time, 
at its discretion and of interpreting their mean- 
ing in case of a dispute and that a Govern- 
ment servant’s claim to pension was regulated 
by the Rules in force at the time of his retire- 
ment and not by the rules in force at the time 
of his entry in the service; that under R. 92 
future good conduct was made an implied con- 
dition to every grant of a pension and the Gov- 
ernment reserved to itself the right of with- 
holding or withdrawing pension or any part of 
it, if the pensioner was convicted of serious 
crime or found guilty of grave misconduct; that 
under R. 139 pensions were exempted from 
attachment. It was said that these provisions 
showed that the payment of pension to a civil 
servant was entirely within the discretion of 
the Government and that a claim in regard to 
pension was not a claim in xespect of a con- 
tractual debt which could be asserted in the 
law Courts; that the Civil Service Rules gave 
to the applicant no more than a right to put 
forward his claim before the Government in 
respect of a pension and to receive such pen- 
sion as the Government might award to him 
and that if the applicant thought that his pen- 
sion was being withheld unjustly & contrary to 
the Civil Service Rules, he was not entitled 
to come to this Court; his remedy was by an 
appeal of a financial or political kind to the 
Administrative Authorities. For this purpose 
reference was made to the cases of — ‘Ranga- 
chari v. Secretary of State’, AIR 1937 P. C. 27 
(F); — ‘Venkata Rao v. Secretary of State’. 
AIR 1937 P. C. 31 (G); — ‘High Commissioner 
for India v. I. M. LaU’, AIR 1948 P. C. 121 (H) 
and — ‘Lilawati Mutntkar v. State of Madhya 
Bharat’, AIR 1952 Madh B 105 (I). Learned 
Advocate-General sought to distinguish the 
cases reported in — ‘1927 A. C. 674 (B)’ and 
— ‘1898 A. C. 782 (C)’ relied upon by the peti- 
tioner by saying that those cases dealt with 
statutes conferring a right of pension and laid 
down that where there was a statutory right 
to pension, an aggrieved public servant to 
whom no pension has been paid could enforce 
his right in a Court of law; that those cases 
were not authorities for the proposition that 
apart from a statutory right an action would 
lie. 

(6) In reply to the contention advanced on 
behalf of the petitioner that the withholding 
of pension and of the pension contribution 
amount from him was an act of confiscation 
and discriminatory nature the learned Advo- 
cate-General said that the pension contribution 
amount was not in any sense a part of the re- 
muneration paid to a public servant, that the* 


1953 


Dineshcharan v. State of M. B. ( Dixit & Chciturvedi J J .) Madhya Bharat 169'' 


petitioner could not claim the refund of the 
amount; that as there was no refusal on the 
part of Government to pay a pension to the 
petitioner but only delayed action there was 
no confiscation or infringement of the peti- 
tioner’s right to pension; that as the peti- 
tioner was not challenging the validity of any 
law but only complaining against Government’s 
inaction in passing a pension payment order 
under the Civil Service Rules, the petitioner 
could not seek protection under Art. 14 of the 
Constitution, which applied to laws and not to 
administrative acts or omissions alleged to be 
contrary to any law. As to the case of — - 
‘(1886) 118 U. S. 356 (E)’ cited by the learned 
counsel for the applicant, the learned Advo- 
cate-General stated that it did not support the 
contention of the applicant that a specific mala 
fide action of an officer could be challenged by 
a petition in support of the fundamental right 
guaranteed under Art. 14, that it only illustrat- 
ed the case of a statute, which may be valid on 
its face and yet in its actual administration be 
so arbitrary, unequal and unfair as to be un- 
constitutional. 

(7) The relief asked for by the petitioner 
was stoutly opposed by the learned Advocate- 
General also on the ground that in the present 
case there was no refusal on the part of Gov- 
ernment to grant a pension to the applicant 
but only a delay in passing an appropriate 
order; that the delay had been occasioned by 
the petitioner himself who put forward incon- 
sistent claims as regards pension as well as 
a share in the profits; and that the delay was 
now inevitable because the petitioner had filed 
a suit for enforcing his claim as regards a 
share in the profits. It is further submitted 
by the Advocate-General that in the Civil Suit 
the applicant has claimed on the basis of the 
contract dated 17-9-1920 which was to be in 
force for a period of ten years a share in the 
profits earned by the concern right upto the 
date of his retirement and that if in that suit 
1 1 1S that the contract subsisted even 

after the expiry of the ten years and when 
tne Lrwalior Potteries became a purely govern- 
ment concern, and was binding on the Gov- 
ernment and that the petitioner’s employment 
nght upto the date of his retirement was gov- 
erned by that contract, then the question would 
anse whether in view of the provisions of R. 
4 of the Civil Service Rules, which excludes 
nom the purview of the rules a civil servant 
with whom there was a covenant as regards 
salary, leave, pension, allowance, the appli- 

S nt ^ S -, at o aU - en £ ti ? d t0 an y pension under 
the Civil Service Rules; and that even assum- 
ing that the petitioner would be entitled to a 
pension in addition to profits, a further ques- 
tion that would arise for consideration would 
be whether the pension should be computed on 
the basis of the salary permissible under the 
contract or on the basis of the higher salary 
actually drawn by the petitioner. It was said 
that in these circumstances if we were to ig- 
nore the contract which is now the subject 
matter of a suit, take the view that the pe- 
titioner was entitled to pension and to manda- 
mus, the State to pass a pension payment order 
and if the Civil Court were to take the view 
referred to above as to the operation of the 
contract, there would be a conflict of decisions. 
It was urged that an order in the nature of 
mandamus should not be issued when there 
is a willingness on the part of the Government 


to pay a pension to the applicant, and when, 
the petitioner’s act of filing a suit claiming a 
share in the profits has rendered a prompt 
performance of the duty sought to be enforced 
difficult of performance for the time being, and 
when this Court’s command is likely to be 
rendered nugatory by a decision of the Civil 
Court in the applicant’s suit. It was finally 
urged on behalf of the State that even assum- 
ing that the petitioner has a legally enforceable 
right as regards pension yet according to the 
rule which has always been acted upon in this 
Court an order or writ in the nature of man- 
damus should not be made in respect of the 
claim because the applicant has another con- 
venient and sufficient remedy. It was said 
that except stating that he was an old man 
and that the question whether under the 
Gwalior Civil Service Rules a public servant 
has statutory right .to pension was a question 
of public importance, the petitioner had made 
no attempt whatsoever to show how the re- 
medy of a suit was not equally specific, effec- 
tual and convenient. 

(8) On giving the matter my anxious and 
careful consideration, I have formed the view 
that this is not a case in which an order or a 
writ in the nature of mandamus ought to be 
issued from this Court. There is no doubt 1 
that where a party, who has a legal right to! 
the performance of a legal duty by another! 
party, has no other specific remedy, this Court j 
will assist him by issuing under Art. 226 ani 
order in the nature of mandamus in order to 
his obtaining such right. But the Court will.! 
not assist him unless he first shows that he has 
a clear and undisputable right and that justice 
cannot be done to him without a writ of man- 
damus being issued. The object of Art. 226 ! 
being the enforcement of fundamental rights! 
and other statutory rights and not the establish- 
ment of a legal right, the right of a petitioner 
to the performance of a statutable duty must 
be clear and complete. In the case of — ‘State 
of Orissa v. Madan Gopal Rungta’, AIR 1952 
S. C. 12 (J), their Lordships of the Supreme 
Court stressed the point that the existence of 
a legal right was the foundation of the exercise 
of the jurisdiction under Art. 226 and observed 
that if the High Court found itself unable 1 
to decide on the rights of the parties and 
thought they could be investigated more pro- 
perly in a Civil suit, no direction under that 
Art. 226 of the Constitution could be issued. 
It was also pointed out in that case that ordi- 
narily the power under Art. 225 should not 
be exercised by the High Court if the petitioner 
has other convenient or adequate remedy. Fol- 
lowing that decision it was held by this Court 
in — ‘AIR 1952 Madh. B. 105 (I)’ that the 
burden lay on the applicant asking this Court 
to exercise the jurisdiction under Art. 226 to 
show that he had no other specific and adequate 
legal remedy and that the power under Art 
226 would not be exercised if the petitioner's 
right, depended on facts which were disputed & 
on the legal effect of facts to be proved 
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Sharma v. The State’, AIR 1950 Madh B 46 no 
which was affirmed in — ‘Dayabhai v. Regional 
Transport Authority’, AIR 1951 Madh B l?i 
( L) by making the observation that the obiect 
of Art. 226 in giving to the High Court nil 
discretionary jurisdiction to issue certain dire" 
tions or writs or orders was to secure the pro" 
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teotion of the rights of the public and to am- 
pliate justice and redress grievances in any 
( matter which the ordinary course of law was 
’defective to reach, I attempted to make it am- 
, ! ply clear that the remedy under Art. 226 was 
intended to supply defects of justice and to the 
end that justice may be done and was not in- 
tended to supersede the ordinary remedies of 
law. 

The rule governing the discretion of the 
Court in the matter of an issue of writ of man- 
damus has been stated clearly by Brett, M. R. 
in — ‘The Queen v. Commissioners of Inland 
Revenue’, (1884) 12 Q. B. D 461 (M). Explain- 
ing the observation of Lord Mansfield in — 
*Rex v. Bank of England’, (1790) 2 Douglas 524 
(N) that “when there is no specific remedy the 
Court will grant a mandamus that justice may 
be done”, he said that the construction of that 
sentence was that where there was no specific 
remedy and by reason of the want of that spe- 
cific remedy justice could not be done unless 
a mandamus was to go, then a mandamus would 
go. The principle that it is incumbent upon 
the party applying for a writ of mandamus to 
show that he has a clear legal right has also 
been laid down in a number of American de- 
cisions. In Corpus Juris Vol. 38 (1925 Edi- 
tion) it is stated at page 582 that: 

“Since the purpose of a writ of mandamus 
is not to establish a legal right but to en- 
force one which has already been establish- 
ed, the legal right of plaintiff or relator to 
the performance of the particular act of 
whmh performance is sought to be complet- 
ed must be clear and complete. Indeed it 
has been said, and with good reason, that 
the right to its performance must be so clear 
as not to admit of reasonable doubt of con- 
troversy”. 

Again at page 585 of the same volume it has 
been observed that : 

“Mandamus will not issue to enforce a right 
which is in substantial dispute, or which is 
inchoate or prospective, or as to which a sub- 
stantial doubt exists although objections rais- 
ing mere technical questions will be disre- 
garded if the :ight is clear and the case 
meritorious. Likewise mandamus will not 
issue to enforce a right which is contingent 
upon the further act of a third person or 
tribunal. However, it has been held that 
the rule that mandamus will not lie to en- 
force a doubtful right does not apply where 
the doubt is one arising upon the mere con- 
struction of a Statute or judicial order, or a 
legal doubt as to the effect or meaning of 
a record”. 

On these well settled principles, the question 
which arises and which we have to determine 
first is whether the petitioner has succeeded 
in showing that he has a clear and indisputable 
right to pension. The petitioner founds his 
claim mainly on the Gwalior State Civil Ser- 
vice Rules Sam vat 1991 and says that these 
rules, which have a statutory force, confer on 
him a statutory right to get a pension and im- 
pose a statutory duty on the opponent to pay 
him pension. In the absence of any attempt 
on the part of the learned counsel for the peti- 
tioner to show by reference to the law and 
custom of the former Gwalior State that the 
right in the Gwalior Government to make 
these rules was given bv a law enacted bv the 
Ruler of the Gwalior State or existed without 
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the necessity of any such enactment, it is diffi- 
cult to see how the Civil Service Rules issued 
neither under a statute, nor by the Ruler of the 
former Gwalior State and having the charac- 
teristics pointed out by the learned Advocate- 
General, can be regarded as having the force 
of a statute. The fact that the rules use these 
words ‘Haq’ (right) and ‘isthaqaq’ (rights) in 
relation to pension is not, I think, sufficient to 
constitute the rules a statute or the claim of a 
public servant to receive a pension an enforce- 
able right. The cases reported in ‘(1927) A. C. 
p. 674 (B)’ and ‘(1898) A. C. page 782 (C) and 
cited by the learned counsel for the applicant 
would apply only when it is held that the 
Civil Service Rules confer on the applicant a 
statutory right in the matter of pension. Other- 
wise the payment of pension to the applicant 
would be an ex gratia act on the part of the 
Government and would fall within the rule 
laid down in the case of — ‘A. I. R. 1948 P. C. 
121 (H)’ in which following the observations 
of Lord Blackburn in — ‘Mulvenna v. Lords 
Commissioners of the Admiralty’, 1926 S. C. 
842 (O) the Privy Council held that the pay- 
ment of arrears of salary to a public servant 
was entirely on the bounty of the Crown i. e. 
the head of the State. The same rule applies 
to pensions. I say so much upon this point 
and no more because of the objection, which 
has been raised by the learned Advocate-Gene- 
ral and which I think must prevail, that if the 
petitioner thinks that he has a statutory right 
to pension enforceable against the State in a 
Court of law, he has the remedy of a suit and 
that the Government though willing to pass an 
appropriate order as regards the pension due to 
the applicant, is now unable to do so till the 
applicant’s suit for profits is decided. 

(9) It is not disputed that the petitioner 
entered the service of Gwalior S'nte in 1909; 
that in 1920 his services were lent to the 
Gwalior Trust Ltd., and an agreement was exe- 
cuted between him and the Trust as regards 
the terms of his employment. It is also clear 
that on the dissolution of the Trust the Gwalior 
Potteries though functioning as a limited liabi- 
lity concern was practically a State concern 
and that in any case it was so after 26-10-45 
when the limited liability concern went in liqui- 
dation under a Durbar order, and during all 
these years the applicant continued to work 
with the Potteries. It is also not in dispute 
that on the basis of the agreement dated 17-9- 
1920 which provided that it was to be opera- 
tive for a period of ten years and which gov- 
erned the terms of the petitioner’s lent ser- 
vices with the trust, the applicant has filed a 
suit claiming a share in the profits of the con- 
cern from 1944 to the date of his retirement in 
1949. The foundation of the petitioner’s claim 
in the civil suit is that the agreement elated 
17-9-1920 between him and the Gwalior Trust 
Limited remained in force right upto the time 
of his retirement in 1949; that on the dissolu- 
tion of the Trust it became binding on the 
Gwalior Potteries Ltd., and that on the Gwalior 
Potteries Ltd., becoming a purely State Concern, 
in 1946 the Gwalior Government became bound 
by that agreement; and that, therefore, the 
Madhya Bharat Government as the successor 
Government was liable to pav his share ot 
profits under the agreement. From th« record 
of the civil suit it appears that the fact of the 
applicant’s retirement on 1-9-1949 is not in dis- 
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pute. But an issue has been framed as to whe- 
ther on this date the applicant retired from the 
service of the Gwalior Potteries and from the 
post of the General Manager of the concern. 
The question as to whether the agreement 
dated 17-9-1920 remained in force after the 
expiry of the period of ten years stipulated in 
the contract is also in issue. There is also a 
general issue as to the liability of the State to 
pay to the applicant any profits. The question 
whether the applicant having accepted a salary 
higher than that provided in the contract and 


having worked for another concern during his 
employment with the Gwalior Potteries con- 
trary to the contract is entitled to the benefit of 
the contract is also the subject-matter of an 
issue in the suit. In the written statement the 
Government have taken the plea that the ap- 
plicant’s claim for profits is inconsistent with 
his claim for pension. But no issue seems to 
have been framed as regards this plea. 

(10) The capacity in which and the service 
from which the petitioner retired is itself thus 
in dispute in the suit. If it is held in the civil 
suit that the agreement dated 17-9-1920 after 
the expiry of its term was not binding on the 
Gwalior Potteries Ltd., and on the Gwalior 
Government when the Potteries became a State 
concern, then the nature, terms and conditions 
of the petitioner’s service from 1909 to 1949 
and his claim for pension would be easy of de- 
termination. If, on the other hand, the civil 
Court accepts the applicant’s case in the suit 
and in effect holds that the petitioner’s em- 
ployment with tlie Potteries even when it be- 
came a purely State concern and right up to 
the date of his retirement was covered by the 
agreement, then I think, it could with consi- 
derable degree of force be contended, as the 
learned Advocate-General did, that bv reason 
of R. 4 of the Civil Service Rules the petitioner 
was not entitled to the benefit of pension un- 
der the rules and that even if he was entitled 
it would be on the basis of the contractual 
salary and not on the basis of the higher salary 
actually drawn by him. In answer to the con- 
tention of the learned Advocate-General that 
the applicant’s claim to pension was now de- 
pendent on the result of the suit, learned 
counsel for the petitioner attempted to put in 
an attractive way the case of the petitioner on 
the point by saying that the petitioner’s right 
to pension from State, being qua State was 
distinct and independent from his claim to pro- 
fits from the State as successor in business of 
the Gwalior Potteries Ltd., and that the onpo- 
nent State in asking the petitioner in their 
letters to withdraw his claim for profits before 
his claim for pension could bG considered was 
trying to avoid a decision by a Court of law on 
the merits of the petitioner’s claim for profits 
and was adopting an unwarranted and un- 
justified attitude. 

In fairness to the learned Advocate-General 
it must be stated that he candidly admitted 
that the tone of letters dated 26-8-1950 and 7- 
2-1952 addressed by the Government to the 
petitioner smacked of brow-beating. But he 
said, however unfortunate the language of the 
letters was, all that was intended by the Gov- 
ernment was to impress on the petitioner the 
fact that it was not possible for the Govern- 
ment to consider his pension claim so long- as 
his suit for profits was not decided. I am my- 
self inclined to think that the Government’s 
point of view could have been brought home 


to the applicant without the use of minatory 
language. However, to revert to the reply of 
the applicant’s learned counsel, here again, I 
think, as the applicant is claiming in the suit 
a share in the profits also of the years 1946 to 
1949 that is of a period not covered by that 
stated in the agreement and during which the 
Potteries was run purely as a State concern, 
the question whether the petitioner was seek- 
ing to make the Government liable for his claim 
in respect of profits as a Government or as a 
successor in business of the Gwalior Potteries 
Ltd., is a part of the very issue as regards 
Government’s liability to pay to the petitioner 
profits, into which the civil Court has to en- 
quire. To a question put by the Bench coun- 
sel for the applicant was unable to clarify the 
basis on which the applicant was claiming a 
share in the profits of the years 1946 to 1949. 

(11) It is thus plain that the right which the 
applicant is seeking to enforce in this petition 
does not depend merely on an interpretation 
and construction of the Civil Service Rules. It 
substantially rests upon certain doubtful facts 
which are now under adjudication in the civil 
suit and on a controversial legal effect of the 
facts which may be held to be proved in that 
suit. Until that suit is determined, it is diffi- 
cult to say whether the petitioner is entitled 
to any pension and if he is entitled on what 
salary basis and at what rate he is entitled to 
a pension. In these circumstances there can! 
be no question of issuing an order or a writ to 
compel the opponent to pass a pension payment 
order, which act, as the learned Advocate- 
General says, Government is willing to per- 
form, but which has for the time being be- 1 
come difficult of performance by reason of the 
applicant’s civil suit for profits. Again in the 
circumstances stated above to issue an order 
in the nature of mandamus directing the Gov- 
ernment to pass a pension payment order, 
would be to use the words of Bowen L. J. in 
‘(1884) 12 Q B D 461 (M)’ “to create a defect of 
justice” and “not to supply a defect of justice”. 
Because it would amount to a determination 
of matters which are in substantial litigation* 
in the applicant’s suit for profits. 

(12) There is a further consideration which 
leads me to the conclusion that the relief ask- 
ed for by the petitioner cannot be granted. 
Assuming in favour of the applicant whafc I 
do not myself think for the moment is esta- 
blished, that the petitioner has a statutory right 
to pension under the Gwalior Civil Service 
Rules and the Government is under a statutory 
obligation to pay him a pension, then the peti- 
tioner has the remedy of a suit to enforce his 
right. From the cases I have already referred 
to, it will be apparent that a heavy onus is 
thrown on the applicant to show that the re- 
medy of a suit is not convenient, beneficial or 
effectual and one by which justice could be 
satisfactorily obtained by him. The question 
which arises is whether he has discharged 
that onus. We were pressed by counsel for 
the applicant on the authority of — ‘Prabha- 
wati Devi v. District Magistrate, Allahabad’, 
AIR 1952 All 836 (P) and — ‘Buddhu v. Muni- 
cipal Board, Allahabad’, AIR 1952 All 753 (Q) 
to hold that the remedy of a suit was really no 
remedy at all to meet the grievance of the 
petitioner on the ground that the applicant is 
an old man and that the case raises a question 
of public importance. I do not think much 
assistance can be derived from these cases in 
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determining whether the remedy of a suit is in 
the present case an adequate or an inadequate 
remedy. For, after all the question whether an 
alternative specific remedy is or is not equally 
I convenient, beneficial and effective has to be 
t considered on the facts and circumstances of 
each case. 

In the Allahabad case the learned Judges of 
the Allahabad High Court thought it fit to di- 
rect under Art. 226, the District Magistrate not 
to give effect to an order passed by him re- 
quisitioning a newly constructed house because 
the petitioner in that case had built the house 
with a view to live in it and pass her old 
age and widowhood in piety in the holy city 
of Allahabad and because no alternative suit- 
able accommodation had been provided to her. 
The other case which dealt with the validity 
of a municipal bye-law prohibiting slaughter 
of cows, bulls etc. is also similarly distinguish- 
able on facts. No such considerations as those 
which existed in the cases cited by the learn- 
ed counsel for the applicant are present here 
to impel us to treat this matter of pension as 
one of urgency. The petitioner is no doubt an 
old man. That, of itself, is not a decisive rea- 
son for exercising our jurisdiction under Art. 
226 when the petitioner does not allege that an 
early payment of the pension due to him is 
so vital to him that without it he cannot live 
and maintain his family. I do not agree that 
this case raises a question of public importance 
requiring an early decision from this Court. 
The question whether the Gwalior Civil Ser- 
vice Rules confer a statutory right in respect 
of pension is no doubt of some importance to 
public servants who have earned pensions un- 
der the Rules and to whom pension has been 
denied. But this does not make a speedy de- 
cision on that question a matter of urgency. 
For whatever justification there may be in the 
allegation that officers responsible for passing 
pension payment orders are generally inclined 
to make difficulties and perhaps be contumeli- 
ous and hostile, and delay the making of an 
order, one is yet fortunately able to say that 
cases of capricious and arbitrary denial of pen- 
sions are very rare indeed. 

(13) In view of what I have said above, it 
is really unnecessary to consider the argument 
put forward on behalf of the applicant that the 
opponent’s act in withholding pensions and the 
amount of pension contribution from the appli- 
cant is an act of confiscatory and discriminatory 
nature. But I think it is right to say that the 
argument is based on the assumptions that the 
petitioner has a statutory right to pension and 
that the opponent has infringed that right. As 
I have indicated above the applicant has not 
been able to show conclusively that the Gwa- 
lior Civil Service Rules under which he claims 
a pension is a statute. During the course of 
his argument counsel for the applicant sug- 
gested that Art. XVI of the Covenant creating 
the United State of Madhya Bharat guaranteed 
the payment and continuance of pensions and 
that, therefore, the right to pension was a statu- 
tory right. As to this it is sufficient to say that 
Cl. (i) of that Article guaranteed the conti- 
nuance in service or the payment of reason- 
able compensation to the permanent members 
I of the public service of each of the Covenant- 
ing States. The Article did not confer on the 
Civil Servants retiring after the formation of 
Madhya Bharat an enforceable right to pension. 
That Article taken by itself is not enforceable 
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by an individual in the Courts for the reason . 
that the Covenant has not been made a part of 
law of the State by any enactment. Again 
there has been no refusal to pay a pension to 
the applicant; and it seems to me quite impos- 
sible to suggest that pension contributions made 
by an employer on behalf of a servant whose 
services have been borrowed by him, are a 
part of the salary and that, therefore, on re- 
tirement a public servant is entitled to receive 
the amount so contributed by his employer. 
The petitioner cannot really challenge the omis- 
sion, according to him, on the part of the Gov- 
ernment to pass under the Gwalior Civil Ser- 
vice Rules a pension payment order as con- 
travening Art. 14 of the Constitution of India. 
This article as enacted applies to laws and not, 
to administrative acts, or omissions said to be 
contrary to any law. If any authority is needed 
for this proposition I refer to the case of — 
‘Dhanraj Mills Ltd. v. B. K. Kochar’, AIR 1951 
Bom 132 (R). In that case the learned Judges 
of the Bombay High Court after distinguishing 
the decisions in ‘(1886) 118 U S 356 (E)’, made 
the following observations with which I am in 
respectful agreement. 'They said: 

“Now a clear distinction must be borne in 
mind between the law and the administra- 
tion of the law. If the law itself permits 
discrimination even though the law may ap- 
pear to be fair and undiscriminatory, the 
Court may interfere and say we are more 
concerned with how the law actually works 
rather than how it appears in black and white 
in the statute book. One may even have a 
case where in exercising the discretion vested 
in officers under the statute the State may,, 
as a policy of administration, require its offi- 
cers to exercise the discretion unfairly and 
unequally. We can imagine that even in 
such a case the Court may interfere and say 
that although administrative orders are being 
challenged, the administrative orders suggest 
behind them a policy of the state of discri- 
mination. But to our mind the position is 
different when a subject comes to the Court 
and challenges a specific act of an individual 
officer as being in contravention of Art. 14. 
The officer in acting contrary to Art. 14 is 
really acting contrary to the law and not in 
conformity with or in consonance with the 
law. When the law invests an officer with a 
discretion, the law assumes that the officer 
will exercise the discretion bona fide and not 
dishonestly, arbitrarily or capriciously, and if 
he exercises the discretion dishonestly, arbi- 
trarily or capriciously, he is really going con- 
trary to the law. In such a case the subject 
comes to Court not for protection under Art, 
14. but for protection against the dishonest, 
arbitrary or capricious act of the officer. The 
Court is not powerless to give the subject pro- 
tection against a dishonest officer, but that 
protection cannot be sought under Art. 14 or 
under Art. 226” 

(14) For all these reasons in my judgment, 
this application fails and must be dismissed. As 
we have not considered this application on the 
merits, the points raised by the applicant are 
entirely at large and the civil Court before 
whom 'the applicant’s suit for profits is pending 
need not itself feel bound by the opinion ex- 
pressed by us in this order. 

(15) The consequence is that this application 
fails and is dismissed. In the circumstances of 
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the case there will be no order as to costs of 
this application. 

A/D.R.R. Application dismissed 

A.I.R. 1953 M.B. 173 (Vol. 40, C.N 63) 
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Narsingh Jivraj Soni and others, Petitioners 
v. The State. 

Criminal Revn. No. 101 of 1951, D/- 17-10- 
1951. 

Madhya Bharat Gambling: Act (51 of 1949), 
S. 6 — Presumption under — Duty of Court 

— Consideration of material or circumstances 

— Public Gambling Act (1867), S. 6. 

From the expression “the seizure of such 
an instrument or thing shall be evidence 
until contrary be made to appear” it neces- 
sarily follows that if the contrary be made 
to appear which is clear and distinguish- 
able from saying that until the contrary 
Ms proved the presumption referred to 
in the section ought not to be raised. 

a ^ - .. _ (Para 10) 

Anno: Public Gambling Act, S. 6 N 1 

„ L - f S - S hukl a, for Petitioners; P. R. Sh'arma, 
Govt Advocate, for the State. 

ORDER : Narsing along with seven others was 
■convicted on a summary trial under S. 4, Gambl- 

T?-,H^ Ct p by the * earned Municipal Magistrate, 
Indore, for an offence under the Gambling Act 

and sentenced to one month’s simple imprison- 
ment and a fine of Rs. 200/- each. Soniram 
who was accused No. 4 was further convicted un- 

der 4 .^*. .Gambling Act, and sentenced to one 
month s simple imprisonment and a fine of Rs. 

200/- for that offence. Both the sentences of 
imprisonment were to run concurrently in his 
case. An appeal preferred by them to the 

■Sessions Judge of Indore was dismissed; hence 
this revision application. 

(2) The material facts lie within a short com- 

pass: On the night of the last DiwaH festal 

Sub-Inspector Chaturbhuj of Police Station Rada 
Sarafa received information that gambZ ^ 

fate!ied n him,e,f Cert ^ in . h0USe in h * “ He 
satisfied himself as to the correctness of the in- 
formation received and raided the house Hp 

Balmukund and f besi £ es ? thers ’ Head Constable 
Baimukund and two Panchas who appear to have 

b H G1 ?v> P1C v! ed up by him on th6 wa y. They reach- 

was ^oimd l onen n whereof the exit door 

was found open On the first floor they found 

accus ed in a closed room. It is alleg- 

and t found y thp eP a e p d th ? Ugh a chink in the dofr 
and the accused gambling with playing’ 

cards. They were stated to be plaving FUFF 
of Manr Patta. The Sub.Ins^ctor got thl 
door opened. The raiding party according 
the evidence of the prosecution witnesses permitt- 
ed its members to be searched before entSing 
the room. When the room was searched by the 

Inal s a um a of £ cards (52 - number) 

ana a sum of Rs. 77-14-9 were recovered. Rnmp 

change was found lying in front of the persons 

who were taking part in the game, ft h^s ai™ 

come out in the evidence that actually mdv iix 

t'king p art in thl game. ? NafsingwlfasTe^ 

and Chhagan was sitting apart. The petitioners 

were accordingly challaned, tried and convS 

as already stated. Their defence that they were 

playing a game of Chhakdi and not Mang Patta 

was rejected by the Courts below, mainly in view 

of the resumption that arises in Gambling Act 
cases under S. 6. g ACl 

(3) It was contended by the learned counsel 
for the petitioners that this was not a ca^fn 
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which the presumption under S. 6 ought to have 
been raised. He argued that it was a misappre- 
ciation of the true import of that section and a 
mis-appiication oi its provisions which has result- 
ed in the petitioners’ conviction. 

(4) Having considered the argument carefully I 

have come to the conclusion that this revision ap- 
plication should succeed. Madhya Bharat Gambl- 
ing Act, No. 51 of 1949 can by no means be said to 
be model of skilful draftsmanship. Keeping of a 
gaming house and gaming houses are offences 
pumshaole under the said Act. Under S. 4, who- 
ever is found in any gaming house, gaming or 
present for the purpose cf gaming is liable to 
punishment. Section 6 embodies a rule of evi- 
dence. It runs as follows: 

• When any. instrument of gaming has been 
seized in any house, room, tent, enclosure, 
spa^e, vehicle, vessel or place entered or search- 
ed under the provisions of the last preceding 
section or about the person of any of those 
who are found therein and in the case of any 
other thmg so seized, if the Court is satisfied 
that the Officer who entered or searched such 
house, room, tent, enclosure, space vehicle 
vessel or place had reasonable grounds for susl 
pectmg that the thing so seized was an instru- 
ment of gaming, the seizure of such instrument 
or thing shall be evidence, until the contrary 
be made to appear that such house, tent 
enclosure, space, vehicle, vessel or place is used 
as a gaming house and that the persons found 
therein were then present for the purpose of 
gaming although no gaming was actually seen 
bv the Magistrate or Police Officer’’. 

(5) It will be seen that if the court is satisfied 
that the Officer who entered or searched such 
house, room etc. had reasonable grounds for sus- 
pecting that the thing so seized was an instru- 
ment of gaming the seizure of such an instru- 
ment or thing shall be the evidence, until con- 
trary is made to appear, that such house, room 
etc. was used as a gaming house and that the 
persons found therein were then present for the 
purpose of gaming although no game was seen 
by the Magistrate or the Police Officer The 
section thus makes the fact of seizure of a thing 
which the officer concerned had reasonable 
grounds for suspecting to be an instrument of 
gaming evidence of the place being used as a * 
gaming house and that the persons found there- 
in were then present for the nurpose of gaming 
A careful examination of this not very felicitous 
lv worded section presents the following elements 
for consideration: 

1. Under it, the seizure of a thing is evidence of 

(a) that the place is used for gaming house' 

(b) that the persons found therein were then 
present for the purpose of gaming, although 

JL ame was seen either by the Magistrate 
or the Police Officer. 

2. The seizure of a thing will be evidence of 

facts mentioned above until the contrary is 
made to appear. • 

3. The seizure of a thing shall be evidence of 
facts mentioned above only if the Court is 
satisfied that the Officer concerned had ^ 0 . 
sonable ground for suspecting that the thing 
so seized was an instrument of gamin®- 

(6) Accordingly before the seizure of the°thing 

can be relied on as evidence of any fact under 

the section the court must be satisfied that th* 

Officer concerned had reasonable grounds for 

suspecting that the thing so seized was an instrn 
ment of gaming. lbtr u- 

(V Before I proceed further, I should lik» to 
™ ake ? that though Sub-Inspector Chatur 
bhuj stated in evidence that the six of the 
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cused were piaying a frame of Mang Patta he ad- 
mitted m cross-examination that he did not know 
how Mang Patta is played. Naturally, in these 
circumstances, his evidence as to tiie nature of 
the game that was being played cannot be of 
much assists n e. We should not in the cir- 
cumstances of a ease like the present forget that 
it was a Diwah night. It is well known that 
numerous Hindus indulge in gambling on this 
night as a mark of observance of this national 
festival. At the same time, we should not 
read a v jump to the conclusion that wherever a 
few triends are p aying a game of cards on Di- 
wnli ni ml Ur\v arc gambling and thus make 
themselves liable under the provisions of the Act. 
We further lind that Head Constable Balmukund 
went further than Sub-Inspector Chaturbhuj 
and actually stated that the accused were gambl- 
ing with playing cards for money. He could 
naturally throw no light on what kind of game 
they were playing and how he inferred that they 
were gambling for money. 

(8' It is an elementary principle of our crimi- 
nal Law that every person shall bo presumed to 
be innocent till he is proved guilty. The pre- 
sumption to which S. G may give rise takes a line 
which is contrary to the general principle referr- 
ed to above. in applying this presumption, 
care should however be taken that the general 
principle of the innocence of the accused person 
is negatived only to the extent provided by the 
Law and no further. As the language used in 
framing S. 6 is very general, it is of the utmost 
importance that the provisions of the section 
should be applied with great care and discrimi- 
nation. We should not lose sight of the ex- 
pression “the seizure of such an instrument or 
thing ‘shall be evidence’ “until contrary ‘be 
made to appear’ ”. It necessarily follows that if 
the contrary be made to appear which is clear 
and distinguishable from saying that until the 
contrary is proved — the presumption referred to 
in the section ought not to be raised. It is 
further necessary to justify the raising of pre- 
sumption under that section that the Court must 
be satisfied that the Officer concerned had reaso- 
nable grounds for suspecting that the things so 
seized were instruments of gaming. The law 
enjoins that the Court should before raising any 
presumption satisfy itself that the Officer con- 
cerned had reasonable grounds for suspecting 
that the thing seized by him was an instrument 
of gaming. If the Court is not satisfied on 
this point, there is no room for any presumption 
under the section. 


The question therefore arises how is the Court 
to satisfy itself whether reasonable grounds exist- 
ed for the Officer concerned to suspect that the 
thing seized by him was an instrument of gam- 
ing. This can be done only on the material 
placed before the court by the prosecution. It is the 
duty of the Officer concerned either by his own 
evidence or in some other way to place before 
the court material which would enable it to 
satisfy itself whether reasonable grounds existed 
for his suspicion. The thing seized in the pre- 
sent case was a pack of cards and monies found 
with the different accused. Both these articles 
may be used as instruments of gaming or for in- 
nocent and lawful purposes. This was a night 
of festivity. A national Hindu festival was be- 
ing observed. Possession of a sum of Rs. 77-14-9 
by the eight petitioners on such a night can 
therefore be no reasonable ground for suspect- 
ing that the money was used or was intended 
to be used for any illegitimate purpose. The 
same may be said about a pack of cards. It has 


come out in the evidence of Head Constable Bal- 
mukund that from what he saw in the room he 
could infer that Laxmi Pooja had been perform- 
ed there. If this was so, it is not at all surpris- 
ing that some of Narsing’s friends may have col- 
lected there for the Pooja and afterwards decid- 
ed to spend the night playing at cards. 

The on 1 ;/ material placed by Sub-Inspector 
Chiturbhuj before the court to satisfy it that 
there were reasonable grounds for his suspecting 
that the cards and the monies recovered were 
instruments of gaming was that he had received 
information from an informer that gambling was- 
going on in that house and that he had satisfied 
himself that this information was correct. This 
material is of too indefinite a character to enable 
the court to form any opinion as to whether 
there did or did not exist reasonable grounds for 
suspecting that the playing cards and the 
monies found in the room were used as instru- 
ments of gaming. What the Law requires is 
not a mere suspicion on the part of the Offi/er 
concerned that a thing seized was an instrument 
of gaining but it further insists that before a 
presumption is raised under section 6 a court, 
should satisfy itself that there were reasonable 
grounds for the Officer to suspect that the thing 
seized was an instrument of gaming. So long 
as there is not sufficient material for the Court 
to satisfy itself on that point no presumption 
could arise. Sub-Inspector Chaturbhuj was ask- 
ed if he could name his informer and he declin- 
ed to do so. How he satisfied himself that the 
information given to him by his informer is cor- 
rect was not disclosed by him. 

(9> It will further be noted that under the 
Law as it stands the Court before it raises a pre- 
sumption has not only to examine the materia! 
placed before it bv the prosecution to enable 
it to satisfy itself with regard to the existence 
of reasonable grounds for the Officer concerned’s 
suspicion that a thing seized by him is an in- 
strument of gaming. It has further to consider 
whether there is any material or circumstances 
from which it appears that no such reasonable 
grounds existed for the suspicion of the Officer 
concerned. The law does not require the accus- 
ed ’to prove’ that there were no reasonable 
grounds for the suspicion of the Officer concern- 
ed. It is sufficient if he is able to place before the 
Court a material or circumstances from which ‘it 
appears’ that reasonable grounds did not exist 
for suspecting that the thing seized was an in- 
strument of gaming no presumption can arise. 

(10) Having carefully considered the judgments 
of the courts below I have come to the conclusion 
that the true meaning of S. 6 was not fully appre- 
ciated in those courts. Merely because a pack of 
cards and some money was recovered from the 
room in which the accused were found a ready 
assumption was made that they were gambl- 
ing. Not improbably the courts below were 
mainly influenced in coming to that conclusion 
because it was Diwali night on which the house 

of Narsingh was raided. . . 

(11) The learned Sessions Judge has rejected 

the plea raised on behalf of the accused t 
they were plaving an innocent game of cards on 
two grounds (1) that all the accused did not un- 
animously state that they were playing a game 
of Chliakdt and (2) if they were playing a game 
of Chhakdi four TWOS of the pack of cards 
should have been found separate from the rest. 
No question appears to have been put to any o 
the witnesses with regard to the last mentioned 
point. As regards the other point, it is sufficient 
to say that on being challaned in a criminal case 
every accused puts forward what he considers ms 
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best defence and the fact that some of the accus- 
ed in the present case did not state that they 
were playing a game of Chhakdi should not be 
considered as a factor which should affect the 
accused who gave that explanation. Courts 
should not in dealing with such cases lose sight 
of the provisions of S. 15 of the Act under which 
the Magistrate trying the case may direct any 
portion oi the fine which shall be levied under 
Ss. 3 and 4 of this Act, or any part of the money 
or proceeds of articles seized and ordered to be 
forfeited under this Act to be paid to an informer. 
In many cases this may be a temptation to the 
informers to give informacion which is not 
necessarily true. This is yet another reason why 
the presumption under S. 6 should be raised after 
carefully considering the entire material on the 
record. I am clear that in this case the pro- 
secution did not place before the Court any 
material on which it could satisfy itself that 
there were reasonable grounds for Sub Inspector 
Chaturbhuj to suspect that the pack of cards 
and the money seized by him in the room which 
he raided were used as instruments of gaming. 
If no presumption under that section is raised 
the evidence that the accused were gambling 
falls far short of the standard necessary to 
satisfy a reasonable man that the accused were 

guilty of the offence with which they were 
charged. 

1 1 . ■ is that the revision 

application is allowed. The conviction of the 

petitioners and the sentences passed upon them 
are set aside. They are on bail and need not 
surrender thereto. The fine if paid shall be 
refunded. 

B/G.M.J. Revision allowed. 
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Kundan Lal, Applicant v. The State 
Criminal Ref. No. 23 of 1951, D/- 22-10-1951 

nq 40 i M <f d 9 ya „ harat .Kerosene Control Order 
o. s Possession of kerosene stock for 
sale without license must be proved by prose- 

cution — Evidence Act (1872), Ss. 101 to 10!L 

(Para 3) 

Anno: Evi. Act. Ss. 101 to 103 N. 3. 

(1949) M S dh 2 ya fkhl , r rat K, er ° sene Control Order 

Words’ and Phrtel ~ DCaler ’ meanins of ~ 

A person can be said to carry on busi- 
ness in some commodity only when he 
conducts more transactions than one by 
way of trade or commerce. A single Iran 

section of sale or purchase of the com! 
modify is not business and the person 
making the sale does not by a single tran- 
saction become a dealer in that commo- 
te) 7 Criminal P. C. (1898), S. 256 -R^of 
accused to cross-examine prosecution witneAec 
Under S. 256, Criminal P. C., the “eht 
of the accused to cross-examine is fblo- 
lute and a witness cannot be discharged 
unless and until the accused declares that 
he does not wish to cross-examine him or 
if he wishes to cross-examine him until 
the cross-examination is concluded The 
accused person cannot be deprived of this 
right, bv discharging the prosecution wit- 
nesses before the framing of the charge 
and then bv accepting the statement of 
the prosecution that the witness^ cannot 
be traced. (Paras 4, 5) 

Anno: Cr. P. C., S. 256 N. 6. 
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Inamdar, for Applicant; Shiv Dayal, Deputy 
Govt. Advocate, for the State. 

ORDER : This is a reference by the learned 
Sessions Judge of Gwalior recommending that 
the sentence of fine of Rs. 100/- imposed on 
Kundanlal by the City Magistrate, Lashkar., 
for an offence under S. 8, Madhya Bharat Es- 
sential Supplies (Temporary Powers) Act (Act 
No. HI of 1948) be enhanced. On 23-4-51, the 
reference was admitted and on 2-8-51 a notice 
was issued to Kundanlal to show cause why 
the sentence should not be enhanced. Kundan-- 
lal has now filed objections contending that 
his conviction under S. 8 of Act 3 of 1948 is 
itself illegal and that he should be acqtutteri 
of the charge of having contravened the provi- 
sions of S. 3, Madhya Bharat Kerosene Control 
Order of 1949. 

(2) The facts are that on 29-4-1950, the Chief 
Inspector, Civil Supplies Department, received ■ 
information that Kundar.lal was selling kero- 
sene oil and storing it without obtaining 
licence for the purpose under the Kerosene 

ru 0ntl ^i-° rder - ° n recei P* of this information., 
the Chief Inspector sent a bogus customer 

Vis.iwamber Dayal with marked currency 
notes of the value of Rs. 12/- for purchasing, 
a tm of kerosene from Kundanlal It was alleg- 
ed by the prosecution that Kundanlal sold a 
tin of kerosene for Rs. 11-10-0 to Vishwambhar 
Dayal and returned to him a change of 0/6/- 
annas from the amount of Rs. 12/- given by 
Vishwambhar Dayal to Kundanlal. Imme- 
diately alter this purchase, the Chief Inspector 
went to the shop of Kundanlal, seized the tin 
sold by him to Vishwambhar Dayal and also 
recovered from Kundanlal the marked cur- 
rency notes. The Chief Inspector Mr. Kishori 
Mohan also searched the shop of Kundanlal and 
recovered therefrom 13 other tins full of kero- 
sene oil. Kundanlal was then tried by the City 
Magistrate, Lashkar on two charges (1) first- 
ly, that he sold a tin of kerosene to Vishwam- 
bnar Dayal at a price in excess of the control 
rate and as such contravened the provisions of 
S. 6, Kerosene Control Order; (2) and that he 
stored for sale 13 other tins of kerosene oil 
Kundanlal was acquitted of the charge of sell- 
ing one tin of kerosene oil to Vishwambhar 
Dayal at a price in excess of the control rate 
He was, however, found guilty of the other 
charge and sentenced to pay a fine of Rs. 100/- 
The accused admitted the recovery of 13 tins 
of kerosene oil from his shoo, but he pleaded 
that they belonged to one licence-dealer of the 
village Guthma and that that dealer had tern 

poranly deposited the tins with him The 

learned City Magistrate rejected the defence of 
tne accused. 


(3) Having heard the learned Counsel for 
the accused and the Counsel for the State T 
have come to the conclusion that the convic- 
tion and sentence imposed on Kundanlal must 
be set aside. It appears to me that in holding 
Kundanlal guilty under S. 8 of the Essential 
Supplies (Temporary Powers) Act by contra- 
vening the provisions of S. 3, Kerosene Control 
Order, the City Magistrate and the learned 
Sessions Judge have assumed that under the 
Kerosene wontrol Order, it was for the accused 
to explain the possession of the thirteen tins 
of kerosene oil and the fact that these tins 

or f d sa ^ e was proved by the fact 

that Kundanlal sold one another tin to Vish- 
wambhar Dayal. In my opinion, both +hese 
assumDtions are unwarranted. Under the Kero- 
sene Control Order, no restriction has been 
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placed on the quantity of kerosene oil that 
may be sold, purchased or stored by any per- 
son. There is also no provision in the Control 
Order which lays down that a Court will pre- 
,mne that any kerosene oil, for which the ac- 
. used person is unable to account saiisfaclori- 
V is kerosene oil in respect of which he has 
contravened the Control Order. In the absence 
if any restriction on the quantity of kerosene 
>il that may be possessed by any person and 
of anv provision in the Control Order placing 
I the burden of proof on the accused person. 

| dearly there can be no justification for holding 
that alter the recovery of the tins was estab- 
lished by evidence and also admitted by the 
accused,’ it was for him to prove that he had 
not stored the kerosene tins for sale. In my 
view, the burden of proof was initially on the 
prosecution and it was for the prosecution to 
prove circumstances suggesting the inference 
that the accused held the 13 tins of kerosene 
ail for sale, before calling upon the accused to 
repel the inference. There is in the present 
case no evidence whatsoever, to show that 
Kundanlal held the stock for sale. It must 
be remembered that the charge of storage for 
sale was in respect of the 13 tins of kerosene 
oil which the Chief Inspector found in the 
shop of Kur.danlal. The tin of kerosene oil 
•which was alleged to have been sold to Visn- 
wambhar Dayal was not one of the tins in- 
cluded in the charge of storage for sale. It was, 
therefore, ngeessarv for the prosecution to 
prove dial. Kundanlal had already sold these 
thirteen tins to some person or that he intend- 
ed to sell them under a contract to bo entered 
into in the future or that he was a dealer in 
kerosene oil and would have in the ordinary 
course sold these thirteen tins of kerosene oil. 
There is no evidence that Kundanlal had stor- 
ed 'these thirteen tins of kerosene oil for pur- 
poses of fulfilling the terms of a contract enter- 
ed into beforehand for their sale or that he 
had stored them for sale under a contract to 
bo entered into in the future. Nor is there any 
evidence to show that Kundanlal was a dealer 
in kerosene oil. A dealer has been defined in 
S. 3 (Kha) of the Kerosene Control Order it- 
sf'lf, as a person dealing in the purchase, sale 
or distribution of kerosene. In the present 
rase, oven if the evidence of Vishwambhar 
Daval is accepted that Kundanlal sold a tin of 
kerosene oil to him. it only shows, that Kundan- 
lal conducted a solitary transaction of sal' of 
one tin of kerosene. But it does not establish 
f he fact that Kundanlal carried on business in 
kerosene oil as a dealer. A person can be said 
to carry on business in some commodity only 
when he conducts more transactions than one 
bv wav of trade or commerce. A single tran- 
saction of Scale or purchase of the. commodity 
is not business and the person making me sale 
does not by a single transaction become a 
dealer in that commodity. It is clear from the 
1 evidence of Kishorimohan the Chief Inspector 
that he did not examine the books of Kundan- 
lal to find out whether he had been carrying 
on business in kerosene oil. Ho also did not 
on a st ion the accused as to how he was in 
no^scion of the thirteen tins. Kishon Mohan 
also admitted that he was not in a position to 
cr'v whether the accused was the owner of the 
jins or whether he had kept them with him 
oc a bailee There being thus no evidence to 
<:how lhat Kundanlal used to carry on business 
in kerosene oil, from the mere fact that Kun- 
danlal sold one another tin to Vishwambhar 
Dayal, the inference that he had stored 13 tins 


of kerosene oil for sale cannot be drawn. In 
my opinion, as the prosecution failed to prove 
in this case that the storage of these thirteen 
tins was for sale, the learned City Magistrate 
was not right in concluding that the storage 
was for sale merely because the explanation of 
the accused about the possession of the tins 
did not appear to the Magistrate satisfactory. 

(4) Mr. Inamdar, learned Counsel for the 
accused Kundanlal, also urged that the learned 
City Magistrate erred in considering the evi- 
dence of Vishwambhar Dayal, as the witness 
was not recalled by the Magistrate for cross- 
examination after the framing of the charge. 

The contention is, in my opinion, well founded. 

It appears from the record that after the fram- 
ing of the charge, when the accused was asked 
whether he wished to cross-examine any of the 
prosecution witnesses, the accused expressed a 
desire to cross-examine Vishwambhar Dayal. 

A summons was accordingly, issued for 
securing the attendance of Vishwambhar Dayal. 

A constable Ham Singh who was entrusted 
with the service of the summons deposed that 
he was unable to trace Vishwambhar Dayal. 
The learned City Magistrate thought that as 
the witness could not be traced, the evidence 
which he had given before the framing of the 
charge could be taken into consideration. In 
my view, this is not a correct proposition of 
law. Under S. 256 of the Cr. P. C., the right 
of the accused to cross-examine is absolute and 
a witness cannot be discharged unless and un- 
til the accused declares that he does not wish 
to cross-examine him or if he wishes to cross- 
examine him until the cross-examination is 
concluded. In the present case, the Magistrate 
was altogether wrong in discharging the wit- 
ness immediately after his examination before 
the charge. If the learned Magistrate had not 
discharged the witness, it would not have been 
at all difficult to trace the witness and produce 
him in the Court for further cross-examina- 
tion. When, therefore, Vishwambhar Dayal was 
allowed to leave, to suit his convenience or 
the convenience of the Court, before the charge 
had been framed and before the right confer- 
red by S. 256, Cr. P. Code had been exercised 
by the accused, it was the duty of the Court 
to see that the witness was produced by the 
prosecution for further cross-examination. 

(5) In these circumstances, the Magistrate 
should have expunged the evidence given by 
Vishwambhar Dayal before the framing of the 
charge The right of cross-examination under 
S. 256 of the Cr. P. Code is a very important 
right The accused person cannot be deprived 
of this right, by discharging the prosecution 
witnesses before the framing of the chaige 
and then by accepting the statement of the pro- 
secution that the witnesses cannot be , tr aeed. 

I think it cannot be maintained that in mis 
case the accused has not suffered any sub- 
stantial injury in the course of the trial by t 
failure of the prosecution and also of the uouri 
to see that Vishwambhar Dayal. was P rcs ^ 
in the Court for cross-examination after me 

framing of the charge. .. 

(6) For the above reasons, I set aside me 
conviction and sentence imposed on Kunaania 
under S. 8 of the Essential Supplies (Tempo 
vary Powers) Act and discharge the notice oi 
enhancement of sentence issued to him. 
nmonnt of fine, if already paid by Kundanlal, 

ho ro^un^d to him. ion and sentence 

L set aside. 
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DIXIT AND CHATURVEDI JJ. 

Fuljari Lai, Appellant v. Ram Sarup, Res- 
pondent. 

First Appeals Nos. 29 and 56, of 2005, D/- 
4-8-1952. 

(a) Gwalior Pre-emption Act (Smt. 1992), S 

19 — Consideration for pre-emption sale 

Onus — Fixation by Court. 

Under S. 19, Gwalior Pre-emption Act, 
1992, if there is no agreement between the 
parties with regard to the consideration 
for a pre-emptible sale, the Court has to 
determine in the first instance whether 
the amount for which the sale is alleged 
to have taken place was or was not in fact 
fixed or paid. This section also cas.s the 
onus of proving the fact that the- conside- 
ration alleged was fixed or actually paid 

• 2 n ^ th ?u v ? r !? ee ' , 11 is onl y when the Court 
finds that the alleged consideration was not 
nxed or paid that the Court has to consi- 
der tne question of the market price of the 
property for the purposes of the suit. 

(Psr3 2) 

(b) Pre-emption — Pre-emption price Evi- 

dence — Evidence of vendee and attesting wit- 
ness cannot be ignored. AIR 1918 PC 154 Re! 

® a - (Para 4) 

(c) Registration Act (1908), S. 60 — Certi- 
fication of registration — Evidentiary value of 
— ^ Gwalior (Registration Act (Smt. 1971), S. 

The certificate of registration has indeed 
an evidentiary value attached to it by S 
49 Gwalior Registration Act, Samvat 1971 
which corresponds to S. 60, Indian Regis- 
tration Act. It is admissible for the purpose 
of proving that the document has been 
duly registered and that the facts men- 

97 ° n 9 R Tw h ®, e , n o d0 E.sement made under Ss. 

27, 28, 47 and 48, Gwalior Registration Act 

aS they are mentioned. It 

would thus be seen that where there is an 

deed^/h^nt* tih 7 the Re S istrar u Pon a sale 
deed about the payment of money made 

in his presence by the vendee to the ven- 

dor and of the admission of the vendor of 

having already received an advance before 

executing the sale, it is of considerable 

f+7 d tf£nf v a Ue a ?- d must Prevail unless 
its eftect is negatived by other circum- 
stances appearing in the case fPara si 
Anno: Regi. Act, S. 60 N. 11 ’ 

(d) GwaHor Pre-emption Act (Smt 1992 ) S 
19 - Provisions of S. 49, Gwalior RerfSinn 

Act ^SmT 4 i a 9 b -i°f at t d « (Gwalior Refis trail™ 
41908)? S 60) ’ ~ (Registration Act 

Section 19, Gwalior Pre-emption ■ Act 
which lays upon the vendee the burden of 
proving consideration, does not abrogate 
the provisions of S. 49, Gwalior Registra- 
tion Act relating to the evidentiary value 
of the endorsement made under sections 
referred to therein on> a sale-deed. Section 
19, Pre-emption Act only means that in a 
suit for pre-emption the initial burden 
lies on the vendee to show the actual 
amount of sale consideration and when 
this is done, the onus lies on the plaintiff 
pre-emptor to show that the consideration 
entered in the sale deed is not the real 
-consideration. This section cannot be so 
1953 M B/23 & 24 
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construed as to render the express provi- 
sions of S. 49, Registration Act absolutely 
nugatory and to cast on the vendee the 
burden of proving the facts stated in the 
endorsement aliunde by positive evidence. 

Anno: Regi. Act, S. 60 N 11 (Para 5 > 

boffii^JSSfo L Ct (1872) ’ S - 34 

. No Particular form of books of account 
is generally prescribed, although books are 
far more satisfactory when kept in the 
orm of daily entries of debits and credits 
? book or J° urn al. But the book 

be su fh a regular and usual account 
book as explains itself and as appears on 
l s face to create a liability in an account 
wim party against whom it is offered, and 

n u a m ?? e memorandum for some 

oihei puipose. Hence mere loose sheets of 

Pnfi 6r n aie no } admissibl e; and a single 
Th tly does nat constitute an account book. 
The account book of an illiterate labourer, 

!; s wel as ^? se . of a tradesman or banker 
^e admissible in evidence, if within the 
statutory conditions, the pui poses of which 
aie to secure authenticity and credibility 
in respect to the evidence, rather than to 
prescribe the form of it. (Para 6) 

Anno: Evid. Act, S. 34 N. 2 j 

65 ( L E rof,Wc AC f * , (18 / 2 J’ Ss ‘ 59 ’ 61 - 63(5) and 
oral evfdence St documeat - Proof by 

The effect of Ss. 59, 61, 63(5) and 65 
read together is that the contents of a lost 

whe U n me ^n may b v, proved by oral evidence, 
when sucn evidence is admissible as 

secondary evidence. fPara 

nATs' 65 V N.1. Ct ’ S - 59 N ’ 11 S - 61 N ' ” S .63 

acK Evidence Act (1872 >» S. 114 - Official 

„ the , absen ?e °f anything to suggest to 
S® “ nt r ary ’ U ™ us t be presumed that 
S® ^f st ® rl ® g authority, while registering 
td ®. sale deed performed the official act of 
registration m a regular manner. 

Anno: Evid. Act, S. 114 N. 29. ^ Para 8 > 

nhocr N °' l 9 of 200 r : Patarlka u for Appellant; 
Bhagwan Swarup, for Respondent 

CASE CITED : 

(A 723 C \pC) Am 1918 PC 154: 56 Ind Cas 

DIXIT J. : These two appeals arise out of a 
pre-emption suit m which a decree for pre-emp- 
tion in respect of certain lands for Rs 9115/- has 
been passed by the Court of District Judge Bhind 

°f th e plaintiff Fuljarilal. T hf Appeal 
No 29 of 2005 is by the plaintiff and is concerned 
solely with the question of the amount for which 
the plaintiff Fuljari Lal is entitled to exercise his 
}* gn t for pre-emption. The other appeal is by 

f b dant • f m Swaru P wi th regard to the 
costs of the suit decreed against him. On 30-5-46, 

one Bhando Lal sold a piece of land situated in 

B U in 5 t0 Swarup by a registered sale deed 
con t aine d a recital of a consideration of Rs. 
9115/-. After the sale of the house by Bhando 
Lal to Ram Swarup, the plaintiff Fuljari Lal 
brought a suit for pre-emption alleging that the 
sale was really for Rs. 6000/-, the amount which 
was actually paid before the Registrar and that 
the recital in the sale deed that Bhando Lal had 
received Rs. 3115/- from Ram Swarup on the pre- 
vious day was fictitious. The plaintiff claimed 
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to be entitled to exercise his right of pre-emption 
in respect oi the land lor a sum of Rs. 6000/- only. 
The defendant asserted in his written statement 
that the sak* was in laci for Rs. 0115/-. The 
lower Court found that the consideration for the 

saie was fts. 0115 - and that the plaintiff had the 
right to pre-empt the property lor this amount. 

< 2 > In the appeal preferred by Fuijari Lal, the 
appelie.nl prays iha* the decree of the lower Court 
be modi lied by reducing the amount lor which 
the appellant, is entitled to exercise his right oi 
pre-emption to Rs. 6000 Under S. 19, Gwalior 
I Pre-emption Act. 1902. if there is no agreement 
between the parties with regard to the considera- 
tion lor a pre-crnptible sale, the Court has to de- 
termine in the first instance whether the amount 
lor which the sale is alleged to have taken place 
was or was not in fact fixed or paid. This sec- 
tion also casts the onus ol proving the fact that 
the consideration alleged was fixed or actually 
paid on the vendee. It is only when the Court 
finds that the alleged consideration was not fixed 
or paid that the Court has to consider the ques- 
tion of the market price of the property for the 
purposes of the suit. In the present case, the* 
evidence as to the consideration for which the 
property was purchased by Ram Swarup from 
Bhando Lal consists of (1) the statements of Ram 
Swarup that the land was sold to him for Rs. 9115/ 
that on 29-5-46 he paid to Bhando Lal Rs. 3115 - 
and obtained a receipt from him of the payment 
and that on the next day he paid Rs. 6000/- to 
Bhando Lal before the Registrar and also gave 
back the receipt for the payment of Rs. 3115/- to 
Bhando Lal in the presence of the Registrar, ( 2 » 
the entries in Ram Swarup’s account books of the 
payment of Rs. 3115/- to Bhando Lal on 29-5-46 
and of Rs. 6000'- on 30-5-16. (3) the endorsement 
on the sale deed that a sum of Rs. 0000/- was paid 
before the Registrar and that Bhando Lal admitt- 
ed before the Registrar that he had already re- 
ceived from Ram Swarup Rs. 3115/- and had given 
him a receipt for this amount and this receipt 
was returned to Bhando Lal on the registration 
of the sale deed, (4) the depositions of the attest- 
ing witnesses to the sale deed, namely Sukhawasi 
Lal and Lal Chand that Bhando Lal wes paid Rs. 
6000/- before the Registrar, and he admitted hav- 
ing already received Rs. 3115/- and that the re- 
ceipt for this amount was returned to him on the 
registration of the deed, (5) and the statement 
of Mr. Shyarn Swarup Johari, the Registrar who 
gave evidence as to the facts mentioned in the 
endorsement in the sale deed. 

(3) This evidence is challenged by the learned 
counsel for the appellant on the ground that Rani 
Swarup is interested in the transaction and his 
statement that Rs. 3115/- were paid by him to 
Bhando Lal on 29-5-46 is not supported by. the 
entry in his account book. It was said that Ram 
Swarup's account books were not regularly kept 
and that in that account book the amount of Rs. 
3115/- said to have been paid to Bhando Lal is 
still shown as due from Bhando Lal. It was 
argued that the receipt alleged to have been ob- 
tained for the payment of Rs. 3115/- was not pro- 
duced; the witnesses who attested the receipt were 
also not. examined by the plaintiff and the con- 
tents of this receipt which is said to have been 
lost could not be proved by oral evidence in ac- 
cordance with the provisions of Ss. 59, 63, 64 and 
65. Evidence Act. It was said that these factors 
and the fact that Ram Swarup did not give any 
notice to the plaintiff of the intended sale indi- 
cated that the payment of Rs. 3115/- to Bhando 
Lal on 29-5-46 recited in the sale deed was ficti- 
tious. 


(4) I am unable to accede to the contention of 
the learned counsel for the appellant. The evi- 
dence of Ram Swarup cannot be ruled out of con- 
sideration simply because he was a party to the 
transaction. Likewise the evidence of Sukhwasi 
La! and Lal Chand cannot be ignored merely be- 
cause they attested the sale deed. As observed 
by the Privy Council in — Tdris v. Jane Skinner’ 
AIR 3918 P. C. 154 (A). 

“In cases of this kind, (that is, in cases of pre- 
emption* the persons engaged in the transac- 
tions and notably the vendors and the vendees 
are necessarily essential witnesses and in the 
absence of the contradiction to disregard their 
testimony because they were interested parties, 
is to carry the vigilance with which the Court 
ought always to regard interested testimony be- 
yond ail reasonable and trustworthy limits. 
There appears to be no reason on record in the 
evidence to impute collusion and dishonesty to 
any of these witnesses, and as their evidence is 
wholly unanswered it must in their Lordships’ 
opinion prevail”. 

(5) Here, Ram Swarup said in his evidence that 
on 29-5-46 lie paid to Bhando Lal Rs. 3115/- as 
earnest money for the sale and expenses of the 
registration and obtained a receipt from him and 
that this receipt was returned to Bhando Lal the 
next day on the completion of the registration of 
the deed, Bhando Lal was also examined as a wit- 
ness of the plaintiff. He said that he had lost 
the' receipt for Rs. 3115/- and was not, therefore, 
able to produce it. It is true that the witness was 
not asked either by the plaintiff or by the defen- 
dant whether lie did receive the amount of Rs. 
3115/- on 29-5-43. But then there is nothing in 
his statement to destroy the evidentiary value of 
the endorsement by the Registrar on the sale deed 
that. Bhando Lal admitted before him the receipt 
of Rs. 3115/- on 29-5-46 and that the receipt for 
the payment was returned by Ram Swarup to 
Bhando Lal in his presence on the completion of 
the registration. Mr. Sliyam Swarup Johari who 
registered t lie deed and other witnesses Sukhwasi 
Lal and Lal Chand also deposed that this admis- 
sion was made by Bhando Lal before the Regis- 
trar and a receipt of the payment of Rs. 3115/- 
was returned by Ram Swarup to Bhando Lal after 
the registration. It was the duty of the appel- 
lant to put question to Bhando Lal to elifcit the 
fact that he did not. admit before the Registrar 
the receipt of Rs. 3115/- from Ram Swarup on 
29-5-46. The certificate of registration has indeed 
an evidentiary value attached to it by S. 49, Gwa- 
lior Registration Act Samvat 1971 which corres- 
ponds to S. 60, Indian Registration Act. It is 
admissible for the purpose of proving that the 
document has been duly registered and that the 
facts mentioned in the endorsement made under 
Ss. 27. 28, 47 and 48, Gwalior Registration Act have 
occurred as they are mentioned. It. would thus 
be seen that where there is an endorsement by 
the Registrar upon a sale deed about, the payment, 
of money made in his presence by the vendee to 
the vendor and of the admission of the vendor 
of having already received an advance before exe- 
cuting the sale, it is of considerable evidential 
value and must prevail unless its effect is negativ- 
ed by other circumstances appearing in the case. 
The onus was, therefore, clearly on the appellant 
to rebut the endorsement, and to show that. 
Bhando Lal did not. admit, before the Registrar 
the receipt of Rs. 3115/- on 29-5-46. It must be 
noted that S. 19, Gwalior Pre-emption Act which 
lays upon the vendee the burden of proving consi- 
deration, does not abrogate the provisions of S. 
49, Gwalior Registration Act relating to the evi- 
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dentiary value of the endorsement made under 
sections referred to therein on a sale deed. Sec- 
tion 19, Pre-emption Act only means that in a suit 
for pre-emption the initial burden lies on the 
vendee to show the actual amount of sale consi- 
deration and when this is done, the onus lies on 
the plaintiff pre-emptor to show that the conside- 
ration entered in the sale deed is not the real con- 
sideration. This section cannot be so construed 
as to render the express provisions of S. 49, Regis- 
tration Act absolutely nugatory and to cast on the 
vendee the burden of proving the facts stated in 
the endorsement aliunde by positive evidence. As 
the appellant made no attempt to rebut this en- 
dorsement, it must be held that Bhando Lal 
admitted before the Registrar the receipt of Rs. 
3115/- on 29-5-46 and also received back from Ram 
Swarup a receipt for the payment which he had 
given to Ram Swarup. 

(6) Learned counsel for the appellant laid con- 
siderable stress on the fact that Ram Swarup’s 
account books were not regularly kept, that in the 
account books, the account of Rs. 3115/- alleged 
to have been paid to Bhando Lal is still shown as 
due from him and that in the account books, en- 
tries were not made from day to day as transac- 
tion took place. In support of this contention, 
learned counsel for the appellant relied on the 
evidence of the plaintiff’s witness Shri Ram who 
examined the accounts and said that the accounts 
were not regulaidy kept. In my opinion, there 

I s no ,f orce * n khis contention. it is not clear 
from the evidence of Shri Ram that he is an ex- 
pert in accounts. He also does not depose that 
books oi accounts in order to be regular must be 
kept m some particular prescribed form. As noted 
in Jones “On Evidence”. 

; “No particular form of books of account is gene- 
rally prescribed, although books are far more 
satisfactory when kept in the form of dailv 
entries of debits and credits in a day book or 
journal .... but the book should be such a re- 
gular and usual account book as explains itself 
and as appears on its face to create a liability in 

wic . h . the P art y against whom it is 
offeied, and not to be a mere memorandum for 

nfTcn 0 her . Purpose. Hence mere loose sheets 

aiG admis sible; and a single entry 
does not constitute an account book, The 

account book of an illiterate labourer, as well 

a -lio h ^ e °vi a tr adesman or banker are admis- 
sible m evidence, if within the statutory condi- 

tmns tne purposes of which are to secrne 

authenticity and credibility in respect to the 

evidence, rather than to prescribe the form of 

It). 

(7) Counsel for the appellant says that the 
respondent vendee's account books are not reau 
larly kept in the course of business as at one place 
there is no entry of any transaction done during 
one fortnight. It is difficult to see how there 
could be any such entry if no transaction was 
aone during the period. As regards the entry in 
the account books about the payment of Rs 3115/- 
on 29-5-46, it is true that it is in the words “Bando 
Lal Baniya Bhind Walw ke nam”, thus showing 
that the amount is due from Bhando Lal But 
so is the entry relating to the payment of r s 
6000/- on 30-5-46 before the Registrar to Bhando 
Lal, which is not disputed. Both the entries 
however, mention that the payment is in respect 
of the purchase of a land. In these circumstances 
the words of the entry in the account books of 
Ram Swarup about the payment of Rs. 3115/- to 
Bhando Lal cannot be taken as decisive of the 
fact that the payment was not towards the 
purchase of the land. 
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(8) It is then argued that the receipt for the 
payment of Rs. 3115/- alleged to have been 
passed oy Bhando Lal in favour of Ram Swarup 
was net produced and that other evidence to 
prove the existence of the receipt and its contents 
was not admissible. There is no force in this 
contention. The effect of Ss. 59, 61, 63 (5) and 
65, Evidence Act, read together is that the 
contends ot a document may be proved by oral 
evidence, when such evidence is admissible as 
secondary evidence. In the present case Ram 
Swamp, wiio had himself taken the receipt and 
seen it, deposed to the contents of the receipt 
and said that it was returned to Bhando Lal in 
the presence of the Registrar. Mr. Johari the 
Registrar and attesting witnesses Sukhwasi Lal 
and Dal Chand corroborate the fact of the return 
ol tne receipt to Bhando Lal. Mr. Johari’s state- 
ment is that the receipt referred to in the endorse- 
meno on the sale deed must have been produced 
before him. Mr. Johari no doubt, added that he 
could not recall all the details about the registra- 
tion & made it clear that he was not testifying to 
tne facts mentioned in the endorsement from his 
memory. i n saying that the receipt must have 
been produced before him, Mr. Johari only 
oti essed the iaci that he used to perform 
regmarly the registration proceedings and that if 
the receipt had not been produced before him 
seen by him and returned in his presence to 
Bhando Lal, he would not have made the endorse- 
ment on the sale deed which he did'. I think ini 
the absence of anything to suggest to the con-’ 
lt} must be presumed that Mr. Johari, 
performed the official act of the registration In a 
regular manner and saw the receipt before it was 
returned to Bhando Lal in his presence. 

The attesting witnesses do not sav that they 
actually saw the receipt. But Sukhwasi Lal says 
that the receipt was read out at the time of the 
registration. The existence of the receipt and its 
return to Bhando Lal having been thus establish- 
ed, no adverse inference can be drawn against 
Ram Swarup from the fact that it was subsequent- 
ly lost oy Bhando Lal and could not be produced 
m evidence by Bhando Lal. Learned Counsel for 
tne respondent sought to explain the return of 
tne receipt to Bhando Lal by saying that after 
the i egistration of the sale deed evidencing the 
payment of the consideration of Rs. 9115/- and 
the existence of a receipt for Rs. 3115/- Ram 
Swarup might have thought it unnecessary to 
retain it woth him. I cannot regard this expla- 
nation as altogether untenable, especially when 
the learned counsel for the appellant was 

unable to suggest the significance that should 

bs attached to the fact of the return of the 
receipt to Bhando Lal in the face of the evidence 
that it was produced before the Registrar and 
was seen by him and that Bhando lS admitted 
before the Registrar that he had already received 
from Ram Swarup Rs. 3115/-. 

t On a. consideration of the evidence on record 
I am led to the conclusion that the respondent 

t w d6 t m , diS< ? argin ^ tlle initial burden 

that laj on him to show that the consideration 

nS . Rs - 3115/-. The burden was 

not heavy. For, it is obvious that with the aid of 
S. 49, Gwalior Registration Act, a vendee is able 
to discharge the burden with a quantum of evi- 
dence much less than that which would other- 
wise be required. It was open to the pre-emptor 
appellant to prove in rebuttal that the amount 
of Rs. 3115/- was never paid to the vendor Bhando 
Lal or that if it was paid, the amount was 
subsequently refunded to Ram Swarup. But 
he has not done so. The evidence of his witness 
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Ram Chandra is simply this, that he was at 
first intended to be one ol the attesting witnesses 
to the sale deed but when Dal Chand became 
available lie was not required and that on 30-5-46 
Sukhwasi Lai told him that the sale was for Rs. 
3000/- a statement not asserted even by the 
appellant ininseii'. The witness further said that 
he had heard the parlies to the transaction talk 
amongst tnemselvos that the receipt for Rs. 3115/- 
wa., obtained to defeat any right of pre-emption 
that mi hit be set up. if this was the intention 
oi the defendant, he would not have talked about it 
fondly cnougn to enable the witness to hear and 
know oi Ins intention nor would he have returned 
the receipt to Bhando Lai. According to the 
other witness Balmukund, he had offered to 
purchase the land lor Rs. 6000/- and that his was 
the highest offer which Bhando Lai had received 
from any one lor the purchase oi the land. In 
my opinion this sort oi evidence is not evidence 
oi the fact that Ram Swarup did not as a 
matter oi lact pay Rs. 3115/- to Bhando Lai on 
25-5-46. Such being the state of evidence on 
record. I am of the view that the finding of the 
learned District Judge that the sale was for a 
consideration of Rs. 9115/- must be upheld and 
the plaintiff Fuljari Lai's appeal must be dismissed. 

(10) The defendant’s appeal as regards costs 
rests on the contention that as the plaintiff has 
failed in the lower Court in the matter of the 
price to be paid, he ls not entitled to receive any 
costs from the defendant. This contention must 
aiso be rejected. There could have been some 
force in the appeal if in the suit the issue 

between the parties had been only with regard 
to the consideration lor the sale. But the 

defendant Ram Swarup chose to resist the suit 
also on the grounds of non-joinder of parties 
and waiver on the part of the plaintiff of his 
right of pre-emption. On both these issues he 

failed miserably. There is, therefore, no justi- 
fication for disallowing the plaintiff his costs in 
the trial Court. 

til) In our opinion, the decision of the trial 
Court is correct. Both the appeals are. there- 
fore, dismissed with costs. The plaintiff-appel- 
lant was permitted by this Court to defer the 
deposit of the consideration amount of Rs. 9115/- 
till the disposal of his appeal. He should now 
denosit it within three months’ time together 
with the respondent’s costs in this Court after 
deducting his own costs in the trial Court and in 
this Court in the appeal preferred by the defen- 
dant. In case of default in the payment within 
three months, the plaintiff’s suit shall stand 
dismissed with costs throughout. 

(12) CHATURVEDI J. : I agree. 

C/R.G.D. Appeals dismissed. 
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(INDORE BENCH) 

CHATURVEDI J. 

Shrikrishna Nnndlalji and another. Appellants 
v. Dhanna Ladaji and others, Respondents. 

Second Appeal No. 203 of 1950, D/- 1-10-1951. 

Civil P. C. (1908), S. 107 — Appellate Court 
Powers of, in matters of evidence and proof. 

The Indian Evidence Act has adopted the 
requirements of the prudent man as an 
appropriate concrete standard by which to 
measure proof and in civil proceedings a 
mere preponderance of probability, due 
record being had to the burden of proof, 
is ’ n sufficient basis of decision. If a 
Court requires a standard of proof higher 


A. 1. R. 

than that laid down by the Evidence Act I] 
the appellate Court must interfere. (1947) I 

1 All £R 582; AIR 1949 PC 32 and AIR \ 
1948 PC 20, Rel. on. (Paras 4, 5, 6) 

Anno: C.P.C., S. 107 N. 14. | 

S. M. Samvatsar, for Appellants; M. P. Ava- I 
dhoot, for Respondents. I 

CASES CITED: I 

(A) (’49) AIR 1949 PC 32: ILR (1949) 

Mad 487 (PC) \ 

(B) (1947) 1 All ER 582: 1947 AC 484 

(C) (’48) AIR 1948 PC 20: 1947 All LJ 613 (PC) I 

JUDGMENT: This is second appeal by the I 
defendant decree-holder arising from a suit I 
iiled by the plaintiffs objectors under O. 21, I 
R. 63 in Execution Case No. 13 of 1946. An I 
objection had been brought by Dhanna and I 
Pusaji that cattle and house attached in the I 
execution of the decree did not belong to the I 
judgment-debtor, Gendi Bai but belonged to 1 
them. The objection about house was allowed I 

but the objection about cattle was disallowed. I 
Pusaji is the son-in-law of Gendi Bai the j 
judgment-debtor and he with his brother I 
Dhanna brought this suit for a declaration that I 
cattle belonged to him. The trial Court dis- I 
missed the suit but the District Judge Ma:.d- I 
leshwar in appeal reversed the finding and set I 
aside the decree and decreed the suit. The I 
defendants have filed this second appeal I 
against the decree and judgment of the Dis- I 
trict Judge. I 

(2) As the question involved in thrS second I 

appeal is question of fact I am not inclined to I 
interfere. I 

(3) Mr. Samvatsar, learned counsel for the I 

appellant, contends that the view of the trial I 
Judge as to where credibility lies is entitled I 
to great weight as the conclusion was arrived I 
at by it after having had the advantage of I 
seeing and hearing the witnesses. He places I 

reliance on the observations of their Lordships I 

of the Privy Council in — 'Veeraswami v. I 
Narayya’, AIR 1949 PC 32 (A). It is true that 
the appellate Court should bear in mind that 

it has not enjoyed the opportunity of seeing 
and hearing the witnesses, but it has nowhere 
been laid down that, the Jud a e of the first 
instance can be treated as infallible in deter- 
mining which side is telling the truth or is 
refraining from exaggeration. The principles 
which should guide an appellate Court in 
deciding whether to reverse the trial Judge on 
a question of fact were stated bv Lord Than- 
korlon in — ‘Watt v. Thomas', (1947) 1 All ER 
582: 1947 AC 484 (B); and the two judgments 
of the Privy Council reported in — ‘AIR 1949 
PC 32 (AV and — ‘Prem Singh v. Deb Singh*, 
AIR 1948 PC 20 (C). are based on this judg- 
ment. The third principle laid down by Lord 
Thankerton at page 587 of the All E. R. is in 
the following words: 

“The appellate Court, either because the 
reasons given by the trial Judge are not 
satisfactory, or because it unmistakably so 
appears from the evidence may be satisfied 
that he has not taken proper advantage of 
his having seen and heard the witnesses and 
the matter will then become at large for 
the appellate Court.** 

(4) Applying this principle to the facts of 
this case I find that the trial Judge has 
measured the evidence adduced by. the .plain- 
tiffs by a standard required only in criminal 
proceedings and has forgotten that there is ai 
strong and marked difference as to the erreci 
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of the evidence in civil and criminal proceed- 
mg s In civil cases, it cannot be said that 
the benefit of every reasonable doubt must 
necessarily g 0 to the defendant. r 

(5) The Indian Evidence Act has adopted the 
requirements of the prudent man as an appro- 
priate concrete standard, by which to measure 
proof and in civil proceedings a mere prepon- 
derance of probability, due regard being had 
to the burden of proof, is a sufficient basis of 
decision. . If a Court requires a standard of 
proof higher than that laid down by the 
Evidence Act the appellate Court must inter- 
lere. In this case, the plaintiffs had produced 
licences to graze cattle Exs. P/3, P/4, P /5 and 
P/6 issued from 1-7-1945 to 1-7-1946. The 
attachment of cattle took place on 13-10-1946 
The licences for grazing cattle were issued in 
the name of Pusaji and that shows that the 
authorities were confident that Pusaji was the 
owner of the cattle. The licences were issued 
much before the attachment and therefore the 
licences are not tainted with any suspicion. 
This circumstance which alone outweighs other 
considerations, in this case, has entirely been 
ignored by the trial Court. The second circum- 
stance is that the cattle were attached in the 
house which has been held to be of Pusaji. 
Ihese two circumstances ought to have been 
considered by the trial Court and if the evi- 

with e thp W fn ed t - hG plaintiff is read along 

with the aforesaid circumstances then the con- 
elusion is irresistible that the cattle belong to 
Pusaji and not to Gendi Bai. There is no 
leason why so many witnesses would come to 
depose m the Court that Pusaji purchased 
cattle from them and the trial Court has not 

tho°H d f d i ha J the Jesses were inimical to 
the _ defendant or partial towards Pusaji Thus 

it is clear that the trial Court had left its 

rm 1S J°ih falr . ly . °P en to attack and the appellate 
Court has rightly set aside the finding of fact 

(6) That Pusaji was son-in-law to Gendi Bai 
is a circumstance which warns the Judge that 

Son But^thhf d mUst , be received 6 with 

caution. But this does not mean that it must 
be rejected altogether and in this • case the 
adverse presumption has been rebutted, and 
initial suspicions seem to be unfounded I 

Judgment of”?!?- i° inclusion that 'the 

is sound 1 and th Hni earne , d Flrst A PP e Uate Court 
ence d d d Mt warran t any interfer- 

costs. T ’ therefore ’ ^sallow the appeal with 

C/D.R.R. Appeal disallowed. 
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(GWALIOR BENCH) 

DIXIT J. 

Non-lppScanf^ 5 AppUcant v - Mt. Sugandho, 

Civil Revn. No. 46 of 1951, D/- 3-9-1951 

(a) Civil P. C. (1908), O. 21, R. 29 _ “Wh 
Court ; — More than one Judge in same Court 
— Suit pending before one — Execution before 
another — Former can stay execution? 

Anno: C.P.C., O. 21, R. 29 N. 2. (Para 3) 

(b) Civil P. C. (1908), O. 21, R. 29 — It is not 
correct to say that Stay order can be ordered 
only by Court executing decree. (Para 4) 

Anno: C.P.C., O. 21, R. 29 N. 2. 

Motilal Gupta, for Applicant. 


CASES CITED: 

(A) (’86) 13 Cal 111 

(B) (’97) 20 Mad 366 

(C) (’28) AIR 1928 Cal 222: 55 Cal 512 

(D) ( 31) AIR 1931 Bom 247: 132 Ind Cas 507 

ORDER: This is a revision application against 
the order of the lower Court passed in Civil 
Suit JSio. 768 of 49 staying under O. 21, R. 29 
the execution proceedings of a decree pending 
in the Court of City Civil Judge, Lashkar. O^e 
Ganesh Ram, who is now dead and whose legal 
representative Musammat Sugandho is the non- 
applicant in the petition before me, filed a suit 
lor partition against Bhawani Sahay on 17-12- 
49 in the Court of Sub- Judge, Lashkar In the 
re-organisation of the Courts that took place in 
1948, the Court of Sub-Judge was replaced by 
the Court of City Civil Judge, First Class, 
Lashkar and the plaintiff’s suit is now pending 
in the Court of City Civil Judge, Lashkar. At 
present, suits up to the valuation of Rs. 200/- 
mstituted in the Court of City Civil Judge 
Lashkar are being tried by Mr. Ram Krishan 
Gupta as Additional Civil Judge, Lashkar. Mr 
Gupta is also the Civil Judge, First Ciass, 
Gwalior. But he is trying the suit out of which 
tins revision petition arises as Additional City 
Civil Judge, Lashkar. On 4-11-47, the defendant 
in the suit Bhawani Sahay had obtained from 
the Gwalior State Judicial Committee a decree 
in his favour and against Ganesh Ram for 
demolition of a wall alleged to have been con- 
structed by Ganesh Ram on a piece of land 
jointly owned by him and Bhawani Sahay. The 
suit, in which the Gwalior Judicial Committee, 
m the exercise of its revisional powers, passed 
the decree, was also instituted in the Court of 
Sub-Judge, Gwalior. The execution proceedings 
of that decree were started by Bhawani Sahay, 
the decree-holder, on 1-12-49 in the Court of 
City Civil Judge, Lashkar. These execution 
proceedings were stayed by the order of the 
lower Court which is under revision. 

(2) Learned counsel for the applicant con- 
tends that O. 21, R. 29 has no applicability to 
the present case as the Court in which the 
plaintiff non-applicant has sued, is not the 
Court which had passed the decree in favour of 
the petitioner and that in any case the order 
staying the execution of the decree can only be 
made by the Court in the execution proceedings 
and not in the suit proceedings. 

(3) I am unable to accept the contention of 
the applicant. The suit, in which the Judicial 
Committee ultimately passed the decree in 
favour of Bhawani Sahay, was instituted in the 
Court of Sub- Judge, Gwalior, and at the time 
of making the application for the execution of 
that decree the .City Civil Judge, Lashkar 
would^ have had jurisdiction to try Bhawani 
Sahay s suit. It is clear that under S. 37, Civil 
P. C., the Court of Civil Judge, Lashkar must 
be regarded as the Court which passed the 
decree in favour of Bhawani Sahay. The plain- 
tiff non-applicant’s suit was also instituted in 
the Court of the Sub-Judge, Gwalior and is now 
pending before the City Civil Judge, Lashkar. 

It is true that the plaintiff non-applicant’s suit 

* r l Gc * by Mr. Gupta as an Additional 
Lity Civil Judge and the execution proceedings 
of the decree in favour of Bhawani Sahay are 
-ot pending before him, but before the City 
Civil Judge. This fact does not, in my opinion, 
take away the jurisdiction of Mr. Gupta to 
pass an order under O. 21, R. 29 to stay the 
execution proceedings pending before the City 
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Judge, Lashkar. Order 21, R. 29 simply 
to the Ccurt m winch a sint is pending 

! :..nnst the holder of a decree of such Court. 

! Iv.s no reference to the personalit}' of the 
(.lodge piesiding over such Court. If there are 
;• *.o or more Judges attached to a Court, each 
o'-k; ot them exercises the powers and jurisdie- 
r . ' ; ; i of o i "s e and the same Court and not of the 
I'licrcnt Court. It cannot, therefore, be rnain- 
mod that the Court of Additional City Civil 
Lashkar presided over by Mr. Gupta in 
the plaintiff non-applicant’s suit is pend- 
different from the Court of City Civil 
Lashkar presided over by another Judge 
the execution proceedings are pending. 
i ' the purpose of O. 21, R. 29, it is not neces- 
y that the execution proceedings should be 
•.ding before the same Judge in whose Court 
• suit is pending. It is sufficient if the suit 
pending in any Court against the holder of 
i th-cree of such Court. In my opinion, the 
iditional City Civil Judge Mr. Gupta hao, 
Acreiorc, jurisdiction to pass an order under 
O. 21, R. 29. 

(4) As to the contention of the petitioner that 
the application for stay of execution decree 
"light to have been made not to the Court of 
Additional City Civil Judge in which the suit 
• pending, but ought to have been made to the 
Court of City Civil Judge, Lashkar in which 
the execution proceedings arc pending, I think 
oil a plain reading of 6. 21, R. 29, it is clear 
that it is the Court in which the suit is pending 
that, has jurisdiction to pass an order under 
O. 21, R. 29. It is true that R. 29 is one of 
the rules of O. 21 which deals with the execu- 
tion of decree and order. But this fact alone 
cannot, in my opinion justify the conclusion 
| that under this rule, the stay of the execution 
of a decree can be ordered only by the Court 
executing the decree. There is no indication 
whatsoever in the rule itself that the application 
lor stay of execution must be made to the 
Court in execution proceedings. On the other 
nand, it is clear from the wording of R. 29 that 
it is the Court in which the suit is pending that 
has jurisdiction to stay execution of the decree. 
1 am aware of the decisions in the cases of — 
‘O. Steel & Co. v. Ichchamoyi’, 13 Cal 111 (A); 

- ‘Lingum Krishna v. K. Sivaramayya*, 20 
]\Iad 366 (B); — ‘Mahcsh Chandra v. Jogen- 
halal’, AIR 1928 Cal 222 (C) in which an ap- 
r lication under O. 21, R. 29 was made to the 
Court in execution proceedings and it was held 
that an appeal lay against the order of stay 
passed in execution proceedings. The point 
before rnc did not arise in those cases, which 
cannot for that reason be regarded as autho- 
rities to support the view that an application 
under O. 21, R. 29 must be made to the Court 
in the execution proceedings. On the other 
band in the case of — ‘Narsidas v. Manahar 
Singh’, AIR 1931 Bom 247 (D), the question, 
whether under O. 21, R. 29 an application for 
the stay of execution of a decree must be made 
in the execution proceedings or in the suit 
proceedings, was considered and it was hold by 
a Division Bench of the Bombay High Court 
that the Court in which the suit is pending has 
jurisdiction to pass an order under that Rule. 
1 think, therefore, that Mr. Gupta before whom 
the plaintiff non-applicant’s suit is pending had 
jurisdiction to pass the order staying the 
execution of the decree. 

(J) No other point was urged on behalf of 
the petitioner. 


(6) For the above reasons, I dismiss this 
petition. There was no appearance on behalf 
of the nop-applicant and there will be no order 
. > ro the costs of this petition. 

C G.M.J. Petition dismissed. 
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(INDORE BENCH) 

KAUL C. J. AND MEHTA J. 

Day a ram Laxman, Appellant v. State. 

Criminal Appeals Nos. 134 and 138 of 1951, D/- 
11-1-1952. 

Penal Code (1S60), Ss. 96, 97 — Girl removed 
forcibly by her husband and companions 
against her will — People interested in rescu- 
ing her, are entitled to use minimum force in 
rescuing her. 

While using minimum force in rescuing 
the girl, if accidentally a stone hits some 
one of the captors on the head and un- 
iortunately results in an injury to the base 
of the skull it could not be said that the 
person who threw the stone exceeded his 
light of private defence. (Paras 10, 12, 13) 
Anno: Penal Code, S. 96 N. 1; S. 97 N. 1. 

N. V. Karanjkar, for Appellant (in Cri. A. 
No. 134 of 1951); P. R. Sharma, Government 
Advocate, for the State. 

KAUL C. J.: These two criminal appeals — 
Criminal Appeal No. 134 of 1951 preferred by 
Dayaram and No. 138 of 1951 preferred by 
Copal — may conveniently be disposed of by 
one common judgment. They arise thus: 

(2) lVlisarbai a girl aged about 20 years was 
married to Rajaram s/o Dewa of Jagatpura. In 
January 1950, she went to the house of^ her 
sister who was married to Copal of Karai 
Kasba. It appears that once the girl was in 
Copal’s house he would not let her return to 
her husband’s house. Thereupon her husband 
Rajaram, along with his cousin Bhagwan Patel, 
his sister’s husband Rajaram s/o Hira and four 
or five others including one Santokhsingh came 
to Karai Kasba in two bullock carts. They left 
the bullock carts at the house of Santokhsingh’s 
brother who lived in that village. This was on 
the night between 5th and 6th April 1950. The 
next morning when Misarbai came to the river 
to fetch water she was seized by her husband 
Rajaram s/o Dcwa who along with his other 
companions forcibly carried her away. They 
directed one of their companions Lalchand to 
bring the bullock carts which had been left 
behind. By the time the news of this forcible 
abduction of Misarbai reached Gopal and he 
arranged for the rescue of the girl. Misarbai’s 
captors had taken her beyond village Nagziri 
which adjoins Karai Kasba. They were over- 
taken by a party of resellers which included 
the present two appellants Gopal and Dayaram. 
This party consisted in all of six or seven per- 
sons. The two parties met and it is alleged that 
Copal’s party set upon Misarbai’s captors. They 
threw stones on their opponents and also caused 
some injuries with lathis. During this clash 
Rajaram s/o Hira was hit with a stone on 
the head which though it left no external mark 
of injury resulted in a fracture at the base ot 
i he skuil. He dropped down and became un- 
conscious. Copal’s party succeeded in rescuing 
(he girl. Besides Rajaram s/o Hira, Bhagwan 
Patel and Rajaram s/o Dewa also received some 
minor injuries. Misarbai’s husband and his 
companions thereupon lifted Rajaram s/o Hira 
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-mto one of the bullock carts and took him to 
the Police Station Balwada where a first infor- 
mation report of the occurrence was made by 
Bhagwan Patel at 3-30 P. M. the same day i.e., 
d-4-1950. The report ran as follows: 


< C 


cr qxR \\\ f^r w ^ 

^ ^ Rh%d % 

^IdT ftqtf f%qr ft %T 

^ ^rq q^«rr jtf^t % 

^ i ^TRcf £r ^5* 3T[^r 3?r it d r% dr^flrir 

dtd qri dRd % drcf d didr % afrcS % 

irid % trt srrSr Cr qrf$ q qrqrvs qr^* 

♦ 

^ $ 3n^r RrRiM % r%R% rrm ^rff Rgi i % 

O** 

dqdf wr d qrd ^5 d 5?5r^ di^r ii q^r 
|3rr ifrrfr r^ Cr<r Rr^f rfRsr ^rrjjr rt 

% rfu frrr rrtrr r£f Rtrar ifr? fr 

R^T RF I ^riFFR RiFR =hf RTSf RS RS sff R Rtjif Rf R 
R R ^R Rf *|f Rf I R,r| RFcTRRT *F#T *K R§f 

^F RT FRRFRf % 3T|R 3R RH< ^ CfRf RF^r 'A\ | Rr^ 

R 1% rfr x r srf rj ^r 3 Trt r? rrf 
-'WF l R RFR b *ir 1 1 JJ5F Rf cTfrt r r rrrfr 

RRF R?r RF3? R RFR I I RRtS RRclF f | ” 

Shortly after at about 3-45 P. M. Rajaram s/o 
Hira expired. A case under S. 302/34. I P C 
was accordingly registered. As the Station Offi- 
cer was away at the moment Head Constable 
Shankarlal started the investigation. He went 
to the place of occurrence and arrested Gopal 
and Dayaram They went to Nagziri but as 

ot that a vi]T a l el ,fu ld n0t identify an ^ P^son 

°L l hat Vlll ?ge as being among the culprits no 
other arrests were made. 

,^ ter ^ Panchanama was prepared the 

Rurwa b h d whpL Ra:larai ? S/ ° Hira was ssnt to 
.Burwan where an autopsy of the corose was 

;?. a f e the Sub-Assistant Surgeon 3 Shiv Shak- 
aial. According to him Rajaram’s death was 

rhe brain° ma caused by the compression of 

(4) The next day investigation of the crime 

was taken over by Circle Inspector Kartarchand 
into his own hands. As a result of his investi- 
gation 7 persons including the present two 
appellants were challaned and in due course 
after the usuhl Magisterial inquiry were com- 
nutted to the Court of Session 

They all pleaded not guilty. The learned 
Additional Sessions Judge of Mandleshwar 
acquitted them of the charge under S 302/1*9 

k P Q*n?‘ T H D CO r Vide i G ° pal ! 0r an offence under 
S. 304, I. P. C with respect to injuries caused 

to Rajaram s/o Hira and sentenced him to 
•seven years’ rigorous imprisonment. For in- 
juries caused to Rajaram s/o Dewa he was 
convicted under S. 323/149, I. P. C., and sen- 
tenced to nine months’ rigorous imprisonment. 

(5) Dayaram was convicted under S 325/1*9 

I. P. C., for injuries caused to Rajaram s/o 
Hira and sentenced to four years’ rigorous 
imprisonment and for injuries caused to Raja- 
ram s/o Dewa he was convicted under S. 323/ 
145, I. P. C., and sentenced to nine months’ 


rigorous imprisonment. Both the sentences were 
in each case to run concurrently. 

(6) The main witnesses in the case are 
Bhagwan Patel P. W. 4, Rajaram s/o Dewa 
P. W. 7, Siva Gawali P. W. 9 and Misarbai 
P. W. 8. On the evidence before him the learned 
Additional Sessions Judge held: 

1. That Misarbai was being forcibly carried 
away by her husband and his companions 
when she was rescued by a party of six 
or seven persons including the two appel- 
lants Gopal and Dayaram. 

2. They were the members of an unlawful 
assembly which had as its common object 
the rescue of Misarbai by use of force: and 

3. There was no occasion for exercise of 
right of private defence inasmuch as the 
appellants and their companions could 
have resort to public authorities to secure 
the release of Misarbai. 

(7) Dissatisfied with this decision the present 
appeals have been preferred. 

(8) It was contended by Mr. Karanjkar 
learned counsel for Dayaram that even if his 
client and his companions inflicted the injuries 
for causing which they have been punished, 
they did so in exercise of right of orivate 
defence of person of Misarbai. He argued that 
Misarbai’s husband had no right to forcibly 
seize the girl and carry her away from Karai 
Kasha against her will. Dayaram and his com- 
panions accordingly could not be held guilty of 
any offence if they inflicted some in juries upon 
the woman’s captors in their attempt to rescue 
her. This contention is not without force 

(9) There could be no doubt that the learned 
Additional Sessions Judge came to a correct 
conclusion when he held that Rajaram s/o Hira 
was forcibly carrying away his wife against her 
will. This is abundantly proved by the fact that 
after the parties met Misarbai went to Karai 
Kasba. It was pointed out that the nature of 
the injuries inflicted in the present case though 
they resulted in loss of one life cannot be said 
to be serious or disproportionate to the require- 
ments of the situation. According to Bhagwan 
Patel as the appellants approached them they 

. shouted ‘catch them and seize the woman.* 
“They began to hurl stones at us.” A stone 
thrown by Gopal hit Rajaram s/o Hira on the 
head. He fell down. As he attempted to rise 
he was assaulted with lathis. Gopal caught hold 
of Misarbai’s hand and rescued her. Pie is 
definite that Dayaram did not strike Rajaram 
s/o Hira. The other witnesses also gave evi- 
dence on the same lines. 

(10) Once it is held that the girl was being 
carried away forcibly against her will those 
who attempted to rescue her were entitled to 
use sufficient force to achieve that purpose. If 
in doing so they inflicted some injuries they 
can well claim the benefit of the plea of the 
right of private defence. 

Ml) Under S. 96, Penal Code, nothing is an 
offence which is done in the exercise of the 
right of private defence. Under S 97, I. P. C., 
every person has, subject to the restrictions 
contained in S. 99, a right to defend his own 
body and the body of any other Derson, against 
any offence affecting the human body. 

(12) It was not disputed by the learned 
Government Advocate that the present appel- 
lants and their companions had a right to 
rescue the woman provided they did not trans- 
gress the limitations imposed by S. 99, I. P. C. 
With his usual fairness the learned Govern- 
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merit Advocate made no attempt to support the 
judgment of the lower Court which held that 
the accused had no right of private defence 
inasmuch as they could have resort to public 
authorities. Obviously if a woman is being 
forcibly carried away against her will in the 
manner that Misarbai was abducted from 
Karai Kasha, those interested in her could not 
be reasonably expected to wait till the matter 
had been repoi led to the Police and action 
taken by the public authorities. It is true that 
she was being carried away by force by her 
own husband. Put that would not alfect the 
right conferred by S. 97, I. P. C. 

(18) Once it is held that there was a right 
of private defence, it cannot be said that the 
present appellants or their companions were 
members of an unlawful assembly. The only 
question which the learned Government Advo- 
cate attempted to raise was that the right of 
private defence was exceeded. I am unable to 
accept this contention. I have given above 
what was stated by one of the chief prosecution 
witnesses Bhagwan Patel in his evidence. We 
know that the stone which Copal is said to 
have thrown and which hit Rajaram s/o Hira 
on the head did not leave any external mark 
of injury. Dr. Shiv Shaktilal has said that it 
was possible that the fracture found at the 
base of skull could have been caused by such 
a stone. It is said that lathis were used by 
the party of Misarbai’s. The injuries caused by 
lathis are of a minor character. The only severe 
injury received by any member of the com- 
plainant’s party was that by Rajaram s/o Hira 
who was hit by a stone said to have been 
hurled by Gopal. In the circumstances in which 
the rescuers were placed it was only natural 
for them to use stones for achieving their ob- 
ject. If accidentally a stone hits someone on 
the head and unfortunately resulted in an 
injury to the base of the skull it cannot be said 
that the person who threw the stone exceeded 
his right of private defence. Accordingly dis- 
agreeing with the view taken by the learned 
Additional Sessions Judge we hold that the 
injuries inflicted by Gopal and Dayaram the 
present appellants upon the captors of IVIisarbai 
were inflicted in the exercise of right of private 
defence and they are not guilty of any offence. 

(14) The appeals are allowed. The conviction 
of the appellants in each of these appeals is 
set aside. Both the appellants will be set at 

liberty. 

1 (15) MEHTA J.: I agree. 

C/R.G.D. Appeals allowed. 
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KAUL C. J. AND CHATURVEDI J. 

Ramchandra and others, Appellants v. Keshav 
Khanderao and others, Respondents. 

Second Appeals Nos. 130 and 131 of 1949, D/- 
28-1 1-1951. 

(a) Madhya Bharat High Court of Judicature 

Act (8 of 1949), S. 23 — Appeal under — 
Concurrent findings of fact — Principles as to 
when findings will be set aside elaborately 
discussed — Civil P. C. (1908), S. 100. A I R 
1947 PC 19; 14 Cal 29G (PC); AIR 1940 P. C. 
192; AIR 1937 Lah 644 and AIR 1948 PC 20, 
Kef. (Para 10) 

(b) Hindu Law — Joint family — Nucleus of 
ancestral property — Acquisitions by member 
— Presumption as to. 


The mere existence of a nucleus of ances- 
tral property will not by itself raise a 
presumption that the subsequently acquired 
properties of a member are joint family- 
properties. The law is that where a nucleus 
of joint family property is proved or 
admitted, a presumption arises that the 
whole of the property of the joint family 
is joint including all acquisitions by a 
member of the joint family. The presump- 
tion however can be rebutted. AIR 1937 
Bom 446 and AIR 1938 Mad 841, Rel. on. 

(Para 18) 

Where the intention to keep the self* 
acquisitions separate from the joint family 
property is clear the mere failure to keep 
separate accounts in respect of the self-ac- 
quisitions cannot raise a presumption of 
blending. (Para 19) 

(c) Hindu Law — Partition by way of family 
arrangement — Reopening of — Powers of 
Court. 

Once separation is proved, the Court can- 
not go into the question whether the parti- 
tion effected was on an equitable or un- 
equitable basis. The High Court cannot 
reopen a family arrangement arrived at 
whatever its basis might have been. 

(Para 20) 

(d) Evidence Act (1872), S. 35 — Pawti Book 

— Evidentiary value of. 

The Pawti Book is not Government record 
of rights and as it is not kept in a Govern- 
ment Office but remains with the holder or 
the Zamindar its evidentiary value is very 
little as compared to a Khatoni or Khasra 
record or a mutation order. (Para 24) 
Anno: Evi. Act, S. 35 N. 1, 12. 

(e) Limitation Act (1908), S. 28 and Arts. 142 
and 144 — Exclusion of co-owner from joint 
possession for statutory period — Effect. 

If a co-owner who has been excluded 
from joint possession of the lands sleeps 
over his rights or suffers his rights to be 
barred by limitation, the practical effect is 
the extinction of his title in favour of the 
party in possession, and there cannot be a 
revival of the title of which there has been 
a statutory extinguishment. (Para 26) 
Anno: Lim. Act, S. 28 N. 6. 

(f) Hindu Law — Joint family — Coparcener 

— Right of. 

If there is a joint family and a joint 
estate, the youngest child would acquire an 
interest by birth without contributing any 
labour. (Para 27) 

(g) Records of Rights — Land mutated in 

name of one member of joint family — Pre- 
sumption. • 

The entry of the names of particular 
members of a joint family in Revenue re- 
cords as being proprietor of the property, 
does not lead, by any means, to the in- 
evitable conclusion that the property is not 
Hie property of the joint family to which 
they belong. This is very often a mere 
matter of form. (Para 27) 

(h) Hindu Law — Partition — Partial parti- 
tion — Separation of one brother does not 
necessarily raise a presumption that other 
brothers have also separated. AIR 1924 PC 126 
and AIR 1927 Oudh 149, Rel. on. (Para 29) 

(i) Evidence Act (1872), S. 17 — Admission 

— Gratuitous admission — Withdrawal of. 

When a person makes a gratuitous ad- 
mission that the maker has no right in 
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the property in certain estate there is 
nothing to prevent him from withdrawing 
the said admission unless there is some 
obligation not to withdraw the gratuitous 
admission made by him. AIR 1939 All 348, 
Rcl. on. (Para 30) 


Newaskar, (in No. 131 for Mahadeo and 
Raghunath), and Waghmare (in No. 130 for 
Ramchandra and Anant), for Appellants* 
Bharucha (for No. 1 Sadashiv); Fadnis (for 
Nos. 1 and 2, Sadashiv and Dattatraya) and 
Kulkarni (for No. 3 Laxmibai), for Respon- 
dents. Respondent No. 4 Keshav (Plaintiff No. 
1) present in person. 


CASES CITED: 

(A PC 85 ) (PQ 1947 PC 19: ILR (194?) Kar 

(B) (’86-87) 14 Cal 296: 14 Ind App 7 (PC) 

(C) (’40) AIR 1940 P C 192: 

ILR (1940) Kar PC 380 (PC) 

/’ 37 > AIR 1937 Lah 644:173 Ind Cas 165 
( 48) AIR m 8 PC 20: 1947 All LJ 613 (PC) 

(F) (’38) AIR 1938 Mad 841: 

ILR (1938) Mad 696 

(G) (’37). AIR 1937 Bom 446: 

ILR (1937) Bom 708 

/’ 33) AIR 1933 Oudh 482: 146 Ind Cas 1005 

(I) ( 34) AIR 1934 PC 182: 13 Pat 589 (PCI 

(J (p*c)^ AIR 1926 PC 100: 53 Ind App 220 


(K) (’51) C. S. A. No. 6 of 2005, D/- 21-4-195^ 

(Madh. B.) 

(L) (’24) AIR 1924 PC 126: 51 Ind App 163: 

5 Lah 92 (PC) 

(M) (’27) AIR 1927 Oudh 149: 2 Luck 459 

(N) (’39) AIR 1939 All 348: 182 Ind Cas 801 

CHATURVEDI J. : These two appeals Nos. isl- 
and 131 are filed under S. 23, Madhya Bharat 
High Court of Judicature Act (Act No. 8 of 1949 » 
from a judgment and decree dated 22-12-1948 o i 7 
a learned Single Judge (Mehta J.) passed in Civil 
First Appeals Nos. 9 and 10 of 1948 affirming the 
decree and judgment of the learned District. 
Judge, Caroth dated 12-8-1947 in Original Suit 
No. 1 of 1945 by which he disallowed the claims 
of defendants 4 to 7 for partition of joint family 
property. 

(2) The suit for partition of joint family 
property was filed by Keshav Khande Rao- 
Karnik plaintiff 1 and (his minor son) against 
his elder brother Sadashiv Khande Rao Karnik 
deft, l (and his minor son) and against the 
mother of plaintiff 1 and defendant 1 Laxmibai 
(deft. 3k The other collaterals were also implead- 
ed as defendants 4 to 7 on their anplication. The 
plaintiff Dr. Keshav admitted that defendants 
4 to 7 are members of the Joint family, but 
defendant 1 and his mother defendant 3 did nou 
admit that they remained members of the joint 
Hindu family and had any right to the joint 
family property. The following pedigree will 
show the relationship of the family. 


MADHAVRAO 


Khanderao (wife Lixmibai deft. No. 3). 


Vishwanatk (wife Bhagiratkibai). 


Ganpatrao (wife Saras watibai) 

I ^ 1 

Sadashiva Deft. l'. Keshav PUS. 1. Ramchandra Deft. 4. Anant dL. 5. Hahade'o Deft. 6. Rangn Jh Deft. 7. 

Dattatraya Deft. 2. Malhar Pltff 2. 


(3) The claim of the plaintiffs for the partitic 
was originally against defendants 1 to 3 on t 
ground that Khande Ra0) the father of plaint 
1 and defendant 1 and husband of defendant 
died m the year 1916 at Mahidpur leaving tl 
joint family property in dispute, which wi 
managed for some time by defendant 3 and thf 
by deiendant 1. in May 1944 the dispute abo 
farndy Property was entrusted to 3 arbitrate. 
Messrs Chitale, Samvatsar and Dighe but as n 
decision of the arbitrators could not be filed 
time, the suit was instituted on 18-12-1944 
after, defendants 4 and 5 (who are the sons 
Vishwanath) and defendants 6 & 7 (who are tt 
sons of Ganesh or Ganpat Rao) applied to tl 
Court claiming shares in the property in tl 

o^th? SL Sr rl th ( at ^ ey were als ° nrembe: 
of the joint Hindu family. According to the) 

the common ancestor of the family Madhav 

had left a house and other moveable pronS 

worth about Rs. 5000/- which passed to h 

three surviving sons Khande Rao, VishwanaL 

and Ganpat Rao. The family property in tl 

suit had grown out of this ancestral nucleus an 

this property was liable for partition and defei 

dants 4 to 7 were thus entitled to their share 
in this property. 


(4) The learned District Judge at first framed 
4 issues and the ‘first issue was in the following 
words : ° 


“Whether the defendants 4, 5, 6 and 7 are the 
members of a joint Hindu family and whether 
they have a right to demand the partition of 
the suit property.” 


(5) The learned District Judge then held that 
defendants 5 and 4 i.e. sons of Vishwanath 
remained members of the joint Hindu family and 
weie entitled to a share in the ancestral property 
but defendants 6 and 7 i.e. sons of Ganpat Rao 
have got no such right because their father 
(Ganpat Rao) had separated from Khande Ra® 
long ago. The learned District Judge passed a 
preliminary decree in this suit to this effect 
Defendants 6 and 7 then came to this Court is. 
appeal and defendants 4 and 5 filed cross-objec- 
tions and defendants 1 and 3 filed Cross-appeal 

(6) This preliminary decree was set aside bv 
Rege J. who framed the following 5 issues for 
decision and remanded the case to the Court of 
the District Judge. 

“(1) Did Madhavrao at his death leave a house 
and Rs. 5000/- worth of jewellery? 

(2) Whether this formed nucleus for the 
acquisition of the property in suit or any 
part of it. 


P IO Perty m suit the self-acquisition 
of Khande Rao? 

(4) What is the extent of the property available 
for partition? 

(5) What are the respective shares of the 
contending branches of the family in the 
property ” 


(7) After recording the evidence adduced by the 
parties on these issues and after carefully 
weighing it the learned District Judge came t® 
the conclusion that Madhav Rao at his death in 
Samvat 1953 (1896 A. D.) had left a house and 
jewellery worth Rs. 5000/- but that the jewellery 
or ornaments were given to the wives of three 
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brothers Khande Rao. Ganpat Rao, & Vishwanath 
at the time of ilr.\r marriages and remained with 
hem and the house remained intact till Khande 
Rao's death in 19 iS. and thus nothing of the 
ancestral nuc! us was utilised xtr the acquisition 
ot property in suit which was the self-acquired 
propeviy of Khande lhio who had established 
himself in Semvru 19 as a pleader at Mahidpur 
with on income oh Ks. 150-200 per month and 
[■.ad hi iwu purchased the property in suit. The 
i De J udge further held that Ganpat Rao 

.t paraied from Khandc- Rao seven or eight years 
•.here Kliondc Rao’., death in 1016 and defen- 
{ ants C and 7 Mehadeo and Rangnath (Who are 
i ppel! a :its in C. S. A. No. 121 of 1940 before us) 
.moot claim any partition. As regards defendants 
l and 3 Fia in chandra and Anant (who are appei- 
’ a ms in C. vS. A. No. 130 of 1949 before us.) it 
was held that that their father Vishwanath till 
his death in 1913 lived jointly with Khande Rao 
who had brought up both Ramchandra and 
Anant and afterwards they remained joint with 
defendant 1 tin 1934 but as there was no ancestral 
property left they could claim no share in the 
sell-acquired property of Khande Rao. 

<8) In Civil First Appeals 9 and 10 of 1948 the 
learned Judge on the Single Bench (Mehta J.) 
concurred in these findings holding that Khande 
Rao nad acquired these properties at Mahidpur 
trom 1907-1911. when Ganpat Rao and Vishwa- 
nath were dependent or protege of Khande Rao, 

• hat Ganpat Rao had separated and Vishwanath 
was a lad of 14-15 years and both of them were 
not in a position to contribute anything towards 
the acquisition and that there was no possibility 
of these properties having been acquired by joint 
labour or joint exertion. The learned Judge 
therefore carne to the conclusion that the sons 
jf Ganpat Rao and Vishwanath cannot claim a 
-hare in the separate and self-acquired property 
of Khande Rao. 

(9> From this judgment there arc two appeals: — 
(1) C. S. A. No. 130 of 1949 is preferred by the 
sons of Vishwanath (appellants Ramchandra and 
Anant) who are represented by Mr. Wagmare; (2> 
C. S. A. No. 131 of 1949 is filed by the sons of 
Ganpat Rao (appellants Mahadeo and Rangnath) 
who are represented by Mr. Newaskar. 

GO) We first take C. S. A. No. 131 of 1949 the 
appeal of sons of Ganpat Rao (appellants Maha- 
deo and Rangnath). Mr. Newaskar contends that 
chough there are concurrent findings of facts 
against him still S. 100, C. P. C., is not binding 


on 


us 


v. - 


s it is an appeal under 


S. 23. Madhya 
Act (Act No. 8 
appeals S. 100. 
not an appeal 
appeal from 


Bharat High Court of Judicature 
of 1949). It is true that to these 
C. P. G\, will not apply as it is 
from a decree passed in an 
any Court subordinate to this Court. This 
however docs not warrant our departing from the 
general rule which forbids a review of the evidence 
for the third time where there are concurrent 
findings of two Courts on a pure question ol 
fjict This general rule nus been fully explained 
,y their Lordships of the Privy Council in — 
Bibhabati Devi v. Ramendra Narayan’. AIR 
l ().) 7 p c. 19 (A> and it should not be taken to 
)e confined to the Privy Council appeals only. 
Unless it is shown with absolute clearness that 
;ome "blunder or error is apparent in the way m 
vt iich the learned Judges have dealt with tne 
•ici a review of evidence third time will not be 
u -lined It is only when there had been any 
Manciple of evidence not properly applied or li 
here had been written documents ; refen-ed to on 
vhich the appellants could show that the Com ts 
jolow had been led into error — ‘Thakui Ilanhar 


Bakhsh v. Unian Pershad’, 14 Ind App 7 (PC) (B), or, 
when the existence of a document does not appear 
from the judgment of the First Appellate 
Court to have been appreciated by it, and no 
effect whatever is given to the statutory presump- 
tion arising from the document — ‘Shankar Rao 
v. Sambhu’, AIR 1940 PC 192 (C) that the 
evidence can be re-examined. In fact, the ques- 
tion that has to be determined in such appeals 
is not what conclusion we would have arrived at 
if the matter had for the first time come before 
us, but whether it has been established that the 
judgments of the two Courts "below are clearly 
wrong. In appeals from the decree of a Judge 
on tne Single Bench the onus lies heavily on the 
appellants to show that the conclusion arrived at 
by the Learned Judge is legally erroneous — 
‘biwan Chand v. Gujramvala Sugar Mills Co. 
Ltd..', AIR 1937 Lah 044 (D). Then we have, also 
to pay respect to the opinion which a Judge who 
nas watched and listened to the witnesses has 
formed as to their credibility. In —‘Prom Singh 
v. Deb Singh’, AIR 1948 PC 20 (E) their Lord- 
ships of the Judicial Committee laid down that 
where a question of fact has been tried by a 
Judge, an appellate Court should not come 
to a different conclusion on the printed evidence 
unless it is satisfied that any advantage enjoyed 
by the trial Judge by reasons of having seen and 
heard the witnesses could not be sufficient to 
explain or justify the trial Judge’s conclusion. 
In deciding these two appeals in my opinion we 
should follow the principles enunciated above. 

(IF Now it is well established in this case that 
Madho Rao the common ancestor, was in the ser- 
vice of the Hclkar State and was during his life- 
time regarded as a man of some substance. He 

died on Posh Sudi 4 Sumvat 1953 tie. on 

7-1-1897). Before his death x Madho Rao 
had suffered from a stroke ol paralysis 

lor about four or five years (Vide state- 
ment of witness Khande Rao D. W. F. A year 
bo lore Madho Rao’s death i.e. on 23-1-1896 his 
oldest son Khande Rao had shifted to Mchidpur 
for his practice. Khande Rao was not legally 
trained and during those times no training was 
needed for a pleader or a Public Prosecutor in Holkar 
State. It is admitted before us that he had ordi- 
nary education upto 5th standard. But within 

lew years he established a good practice. The 
Hindu Gains of Learning Act. was not. enacted in 
Indore till 1936 and the principles were in appli- 
cable as Khande Rao had received no more than 
an ordinary education. His brother Ganpat Rao, 
soon after Madho Rao’s death i.e. about 1899, was 
appointed a Thancdar in Mahidpur on a salary 
of Rs. 12 per month and another brother Vishwa- 
nath, a minor, aged 12 years, came to Mahidpur 
within two years of his father’s death and was 
brought up by Khande Rao. 

(12) It is not disputed that Madliav Rao left 
one house, ornaments and some moveable pro- 
perty. What it exactly was it. is difficult to say. 
The' learned District Judge has drawn certain 
inference from a letter (Ex. D-l.) written by 
Khande Rao to his brother Ganpat Rao in the 
year 1915 in which he mentions that the ances- 
i ra 1 property is worth about Rs. 5000/- and tha 
Ganpat Rao is entitled to Rs 1666/-. 

U3> One thing that strikes me after a perusal 
of this letter is that Khande Rao, who tries m 
this letter to work out precise mathematical 
calculations for the expenditure incurred for tne 
maintenance of the families of Ganpat Rao an 
Vishwanath, does not mention in this letter wnat 
the ancestral property exactly consisted ol. a 
perusal of this letter however leads me to con- 
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elude that whatever it was the ancestral pro- 
perty remained with Khande Rao and he was 
managing the joint family funds as Karta of the 
family. At one place he writes. 


^.o o o qff 5 I §^35 



3T5TOT dTO cSRd d firn Voo 

li d^fr sfTcf *Nr c ^ ^ 

1 1 % dqc-ite ^ ddidr arjsrc ^oo ^ 

1 ddr ^rcr 373-j <1^*0 

R^d 1 3^ sdFddfld ^ri|d I 


(14) In this letter he clearly mentioned that 

Khande Rao was maintaining the family of 

.Ganpat Rao. He does not mention anything about 
house. But he mentions that as regards orna- 
ments the prices will be determined later on: 

3d det 3Rd 3*fcf dr gd 31^ d I 

di\ 3J 3To5Fdr 3d| 3^J? Sff^r 

dd^R^ffd Cr dr 1 

(15) He also states that some ornaments 
during his father’s time were pledged and that 
he paid the pledge-money. It is clear that he 
paid the money from the ancestral nucleus & not 
from his own pocket. He writes: 

ftdr % 3=35 Wf Vo 3> FRd 3T I 

^r struct dr^ ?-fr% §^r| i qra> 

3Rd drdTr tv* ^ 1 5?^ 

d dd d ^3> d?5dr^T 3Tfd I HTc5^ d^rd^ |d I 

(16) At one place he also mentions in this letter 

that he is not indebted to anybody and that he 

has not derived any benefit from the ancestral 
nucleus. , 

srearafcT % i^r £ r f <jirq ^ , 

(17) This letter is also important to show that 
there was ancestral nucleus available to Khande 
Rao and that it was with him till 1915. Whether 
it was in cash or in securities in 1915 we do not 
know but it is certain that the ancestral nucleus 
was worth Rs. 5000/- and it did not include ‘ 
either the ornaments or the Indore house. The 
learned trial Judge has neither analysed the con- 
tents .of the letter Ex. D-i nor discussed 
them in the judgment. He has however taken 
it for granted that Ex. D-i mentioned that the 
ancestral nucleus was worth Rs. 5000/- and con- 
sisted only of ornaments & a house in Indore It 
is true and the fact is supported by the evidence 
of Laxmibai, respondent 3, Bhagirath Bai and 
Gajanan that the ornaments were given ’away 
to the wives of the three brothers at the time 
of their marriages and remained with them 
The house in Indore was sold after the death of 
Khande Rao. It appears that Khande Rao had 
been supporting the two brothers from the ances- 
tral nucleus and that the portion of Ganpat 
Rao in it had been exhausted and by 1915 Khande 
Rao had given Rs. 1734 more from his own 
pocket and had informed him of this fact. 

(13) Then it is not contested that the property in 
dispute was purchased by Khande Rao during 
1907-1911. At that time Vishwanath was a minor 
and Ganpat Rao was out of service. The only 
earning member was Khande Rao. There is no 
evidence that the later acquisitions of property 
by Khande Rao were in any way connected with 


the ancestral nucleus. It is natural for a member 
of a joint Hindu family to keep his self-acquired 
property separate from the joint family property 
meeting the expenses of the joint family from the 
jomt family property. Therefore it cannot be 
presumed that the separate earnings of the 
member were spent on the maintenance of the 
joint family and that the income from the joint 
family property was utilised in whole or part 
towards acquisitions made by him — ‘Vytninatha 
Iyer v. Varadaraja Iyer’, AIR 1938 Mad 841 (P>. 
In such case the acquisition of Khande Rao can- 
not be deemed in law to be joint family pro- 
perty unless he had desired them to be so 
treated. The mere existence of a nucleus of ances- 
cral property will not by itself raise a presump- 
cion that the subsequently acquired properties of 
a member are joint family properties. The law 
is that where a nucleus of joint family property 
is proved or admitted, a presumption arises that 
the whole of the property of the joint family is 
joint including all acquisitions by a member of 
the joint family — ‘Babu Bhai Girdharlai v. Ujamlal 
Hargovind Das’, AIR 1937 Bom 446 (G). The pre- 
smnption however can be rebutted. 


(19) Except for the agricultural holdings in 
Baraphater and Dhul-et which 1 shall deal later on, 
other property was purchased in the name of 
Khande Jr.ao alone (Vide D. 1/S and 1/10). Even 
the house occupied by Ganpat Rao from 1910 to 
1930 was purchased by Khande Rao (Ex. B. 1/5). 
(After discussion of evidence the judgment 
proceeds:—) From all the surrounding circum- 
stances and especially from Khande Rao’s letter 
to h\s brother Ex. D-l it is clear that Khande 
Rao wanted to keep his self-acquired property 
separated from Ganpat Rao. In such a case the 
mere failure of Khande Rao’s keeping separate 
accounts of earning will not raise a presumption 
of blending, so far as the family of Ganpat Rao 
is concerned. 

(20) Then there is ample evidence that Ganpat 
Rao had separated from his brother Khande 
Rao. The date is uncertain. (After discussion of 
the evidence thm judgment proceeds: — ) In the 
presence of this overwhelming evidence the learned 
Judge of first instance has disbelieved the evidence 
of Hameed Khan D. W. 1 on which Mr. Newaskar 
has very much relied before us. As the objec- 
tion is to the weight of evidence and not to its 
admissibility we decline to interfere. Once separa- 
tion is proved, v/e cannot go into the question 
whether the partition effected was on an equitable 
or unequitable basis. We cannot now re-open a 
family arrangement arrived at in 1908-1909 1 
whatever its basis might have been. 

(21) Mr. Newaskar has drawn our attention to 
a sentence in Laxmibai’s testimony which may 
mean that there was no division. But taking 
into consideration the whole tenor of that depo- 
sition it can only mean that there was partition 
without drawing up any formal deed. 

(22) Ganpat Rao then had separate agricultu- 
1 al holdings in Parabatheda in his own name 
(Ex. D-l/ 18). Whether they were purchased by 
Ganpat Rao, or, by Khande Rao for Ganpat Rao 
is immaterial after so many years. The fact 
however remains that this property was regarded 
as separate and after Ganpat Rao’s death in 
1929 the land was mutated in favour of the 
sons of Ganpat Rao and in January 1935 was sold 
to somebody as the appellants did not pay arrears 
of rent (Exs. D. l/ie and Dl/17). If it had been 
a joint family Khata, Sadashiv might have 

tried to pay the rent and save the family 
property. 
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(23) The third circumstance to be borne in 
mind is that just alter Khande Rao’s death, 
Ganpat Rao's wile wiih her two sons and two 
daughters went away to her brother's place at 
Depa. our and never returned. Alter her death 
there, til the lour children ot Ganpat Rao were 
brought up at Depalp' ir. Ganpatrao remained 
alive tor a period oi twelve years thereafter but 
the children never came to Mehidpur. Appellant 
Mahadeo came to Mahidpur only during his 
jane- jo and marriage. The ancestral house in 
Indore appears to have been sold at the time of 
Jancoo oi the appellants Mahacico and Rangnath. 
Manadeo admitted that he had lilcd a suit against 
defendant 1 Sadashiv lor the sale oi the house 
but abandoned it. According to Laxmi Bai the 
house was soid by lierseu and Ganpat Rao for 
the Janeoo oi Mahaaeo and Rangnath. In a 
Hindu family that importance is not attached to 
a son s marriage as to that oi a daughter’s mam age 
and the fact remains that the marriage expenses 
oi the two daughters of Ganpat Rao had to be 
borne by their maternal uncle. That clearly shows 
that Ganpat Rao had iong severed his connection 
with the family oi Khande Rao and Ganpat Rao's 
sons camiot now claim to be coparceners in the 
family. 


(24) The only point for consideration then re- 
mains is about the agricultural holdings at Dhulet 
and Baraphalter. We have aireudy seen that the 
Para bat kheda land was in the sole name of Gan- 
pat Rao. Lands in Chitawad (Ex. D. 1/12) and 
Lakhakhedi (Ex. D. 1/11) were in the sole name 
of Khande Rao. But in the Khatowni of Bara" 
phatter of Fasli year 1317 (1906-1908) the names 
of three brothers Khande Rao, Ganpat Rao and 
Vishwanath were entered as holders of the pro- 
perty (Ex. D. 4/2). Then after the death of 
Vishwanath in 1913 and Khande Rao in 1917, the 
mutation order dated 11-7-1917 (Ex. D. 4/3) show- 
ed that till that time the agricultural holdings 
In Baraphatler and Dhulet remained in the joint 
names of the three brothers. Except a general 
statement of the witnesses that all the property 
was purchased by Khande Rao from the earnings 
he had from his legal practice, there is no definite 
evidence that Baraphatler and Daulet lands were 
purchased by Khande Rao from his self-acquired 
property. The Pawt-i Book D-l/14 produced by 
defendant 1 is not Government record of rights 
and as it is not kept in a Government Office but 
remains with the holder or the Zamindar 
its evidentiary value is very little as compared 
to a Khatoni or Khasra record or a mutation order. 
A Pawti Book must necessarily be in the name 
either of the Lambardar or of the senior most of 
the joint-holder who pays the revenue. 

(25) The presumption is that from 1906 to 1917 
the Baraphatler and Dhulet lands remained in the 
joint names of the three brothers. No evidence 
from Revenue Records of a period previous to 1917 
has been adduced to rebut this presumption. 


(26) The entries in the Khasra of Baraphatter 
for the Fasli year 1935 (1925-1926) Ex. D. 4/6 are 
not free from suspicion and according to the 
Amoen, Mr. Gangadhar Gokhalo, the interpola- 
tions are in different ink and seem to be unautho- 
rised. We therefore cannot rely upon them. But 
from clear entries m Khatoni ot Barapliatlci loi 
the Fasli year 1335 (1926) Ex-D. 4/7 and in the 
Pat, (a Bandobast ot village* Baraphatler (Ex. D. 
1/13) it transpires that in 1335 Fasli year i.e., 1926 
A D the names of Sadashiv and Keshav had been 
mutated and they alone were shown as holders 
of the^e lands. Ganpat Rao was at- that time alive 
and dal not object to it. There is no evidence 
that he had been, after his separation, in the 


participation of rents and profits from these lands. 
He seems to have abandoned his share in favour 
of other co-owners. From 1926 to 1944 (when the 
suit was filed), during the period of 18 years, the 
appellants did not even once try to exercise their 
possessory or proprietary rights in these lands. 
From the circumstances, it is easy to infer an 
ouster, if anybody sleeps over his rights or suffers 
his rights to be barred by limitation, the practical 
effect is the extinction of his title in favour of 
t lie party in possession, and there cannot be a 
revival of the title of which there has been a 
statutory extinguishment. It follows therefore- 
that the appeal of the sons of Ganpat Rao must 
1 ail. I now proceed to consider C. S. A. No. 130, 
the appeal by Ramchandra and Anant, sons of 
Vishwanath. 

(27) The appeal of the sons of Vishwanath must 
receive considerations entirely different from that, 
ol' the sons of Ganpat Rao; for, Vishwanath till 
his early death in 1913 remained joint, in the 
same house with Khande Rao, and helped him in 
agricultural operations. He remained joint in food, 
estate and worship. At one place it is stated by 
Laxmibai respondent 3 in her deposition that 
Vishwanath remained separate for one year before 
his death. But she explained that Vishwanath 
was in the same house but would cook his food 
separately. All the material for cooking food as 
well as the cereals etc. were provided by her. 
Vishwanath’s wife and children even then con- 
tinued taking their meals jointly with Khande 
Rao’s family. It appears therefore that till his 
death he remained joint in mess and estate. He 
was living exactly as a junior member of the 
Hindu joint family, had food and lodging and 
when the time came for him to be married a 
bride was found for him and his necessary expen- 
diture incurred out of the common purse. He was 
looking after the agricultural operations and was 
also helping the family in day to day living. Several 
witnesses however have stated that he was lazy 
and was addicted to intoxicating drugs like Bhang 
and Ganja and that his exertions were of very 
little account implying that they would not entitle 
him to any share in the property. It is well 
settled law however that the quantum of labour 
cannot be the decisive factor in such cases. If 
there is a joint family and a joint estate, the 
youngest child would acquire an interest by birth 
without contributing any labour. As regards lands 
in Barapatter and Dhulet I have already stated 
above that from 1906 to 1917 these lands remained 
in the joint name of three brothers. And it was 
not before 1926 that the names of Sadashiv and 
Keshav were mutated and they alone were shown 
as holders of the lands. Dhulet land had subse- 
quently gone out of the family but Barapatter 
land is still in the possession of the family. The 
mutation effected in favour of Sadashiv ana 
Keshav in the year 1926 cannot in any way affect 
the interests of the appellant Ram Chandra an 
Anant, for, the entry of the names of particular 
members of a joint family in Revenue records as 
being proprietor of the property, does not lead, 
by any means, to the inevitable conclusion that 
the property is not. the property of the joint 
family to which they belong. This is very often 
a mere malt ter of form; — 'Jot Singh v. 

Singh’. AIR. 1933 Oudh 402 (H). It has been held 
by their Lordships of the Privy Council in 
‘Kamakhaya v. Abhiman’, AIR 1934 P. C. 182 
that- entries in a survey record or Khewat rnise 
a presumption of correctness but it may be rebutt- 
ed. Then in — ‘Nirman Singh v. Lai R.udra Pra- 
tap Singh*. AIR 1926 P. C. 100 (J>. it has 
held that mutation proceedings are in the natur 
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of fiscal enquiries for the purposes of ascertain- 
ing which of the several claimants for the occupa- 
tion of certain denominations of immovable pro- 
perty may be put into occupation of it with 
.greater confidence that the revenue for it will be 
paid. Their Lordships further held in this case 
that orders in mutation proceedings are not evid- 
ence that the successful appellant was in posses- 
sion as sole legal owner in a proprietary sense 
to the exclusion for example, of all claims of the 
other members of the family as co-owners. The 
Revenue authorities have no jurisdiction to pro- 
nounce upon the validity of such a claim and 
these proceedings could not be the foundation of 
any proprietary right or interest. Tins ruling has 
been followed by us in a Gwalior case — ‘Mst. 
Droupad Kuwar v. Mulloo’, C. S. A. No. 6 of 2005 
(K). 

(28) Thus Ramchandra and Anant remained 
proprietors in Baraphatter and Dhulec lands even 
after mutation had been effected in favour of 
Sadashiv and Keshav. 

(29) The separation of Ganpat Rao in 1908-1909 
does not raise any presumption that Vishwanath 
had also separated: — ‘Hari Baksh v. Babulal*. 
AIR 1924 P. G 126 at p. 133 (L>, and — ‘Dy. 
Cornrnr. v. Sheonath’, AIR 1927 Oudh 149 
(M). The view formerly taken in some cases that 
where one brother separates from the other, and 
the rest continue to live as joint family, it must 
be presumed that there has been a complete sepa- 
ration of all the brothers, but that those who 
continue joint have re-united cannot now be re- 
garded as good law (vide para 458 pp. 559-560 
Mayne on Hindu Law and Usages 1950 Edn ) The 
family of the two brothers Khande Rao and 
Vishwanath will be held to have remained joint 
legally as well as actually, after 1908-1909 After 
Vishwanath’s daath in 1913 his family remained 
m the same house jointly with Khande Rao The 
ancestral nucleus was with Khande Rao and the 
portion of Vishwanath in it i n 1915 according to 
Ex. D. 1 amounted to Rs. 586 (1656-1080-586). Then 
theie was the ancestral house in Indore. Thus it 
is clear that m 1915 at least (1) the ancestral 
nucleus, (2) the house in Indore, and, (3) the lands 

B nf a ^ att f er a ; nd DhuIefc were in joint posses- 
® th , e family - The appellants Ramchandra 
and Anant, sons of Vishwanath remained in the 

tnf 1 ?qi4 0US f,^ tly . with Khande Rao's family 
till 1934. According to Laxmi Bai (respondent 3) 

Ramchandra used to help her in agricultural 

operations and in day to day family work, when 

b f Came an earnin S member 
it was settled that he along with his mother and 

brother would separate in mess but wou’d remain 

- one ,° h ° u ® es ° f the family. There is a 
letter dated 4-4-1934 from appellant Ramchandra 
to Sadashiv (Ex. D. 1/7) which state?: 

"Yesterday you put before me two measures to 
secure our love as it is, in future (1) to Dav 
Rs. 15/- to you as lodging expenses and live 
m joint and suffer other expenses myself or 
(2) to lodge independently . . . . . 

it be cause of interruption to our love if I 
accept, second measure? The first measure will 

be very inconvenient to me you read 

over to me the old accounts which I never wish- 
ed to learn. I have nothing to say against this 
I never dreamt to cross swords for the property 
and would never dream. If at all I have claim 
on my forefather's property I gladly forfeit 
Lastly I request you to be good enough to give 
me the building in front not as a claim but as 
a donation in token of pure love. I ask for 
it because I am serving in this State and I must 
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have some immovable property in the State for 

being local subject.” 

(30) It is contended that after this letter Ram- 
chandra appellant cannot ask for partition as he 
had forfeited all his rights. This contention does 
not seem to be well founded. It was a gratuitous 
admission that his rights had been extinguished 
There is nothing in this letter to prevent him 
from withdrawing the said admission and the law 
is well-settled that when a, person makes a gratuit- 
ous admissiun that the maker has no right in the 
property in certain estate there is nothing to pre- 
vent him from withdrawing the said admission 
unless there is some obligation not to withdraw) 
the gratuitous admission made by him : — ‘Izhar 
Fathma Bibi v. Mt. Ansar Fatma Bibi’, AIR 1939 
All 348 (N>. xt is also to be noted that Ramchan- 
dra had no authority on behalf of his younger 
bi other to forfeit his rights. There is evidence 
on the record that after shifting to the new house 
Ramchandra appellant and Sadashiv respondent 
had strained relations. Ramchandra appellant in 
1941-1943, according to his version, occupied some 
lands m Bara pa tier and was after some time dis- 
possessed by Sadashiv respondent. 

(31) That shows that he continued to exercise 
his rights in joint family property and I am clear 
in my mind that he was entitled to demand parti- 
tion at least m lands in Baraphatter. The learned 
trial Judge has arrived at a right conclusion that 
Ramchandra and Anant appellants remained mem- 
bers of the joint family but his conclusion that 
there was no joint family property appears to be 
en oneous. Tne conclusion of the Learned Judge 
about ornaments is also sound. Bhagirath Bai 
mother of the appellants Ramchandra and Anant’, 
admits m her deposition that she had ornaments 
given to her at the time of her marriage and that 
she had taken them to her father’s house but they 
were taken away by her father who squandered 
them. The appellants cannot therefore lay any 
claim to other ornaments. It is then reasonable 
to infer that the portion of the appellants in the 
ancestral nucleus (Rs. 586/-) must have been spent 
on their upbringing and education. 

(32) Lands in Dhulet have gone out of the family 
and the ancestral house in Indore was sold either 
by Sadashiv or by Ganpat Rao and Laxmi Bai. 
The evidence about this transaction is not very 
clear but the selling away of the ancestral house 
definitely deprived the appellants of any residen- 
tial accommodation after their leaving the house 
in which they had been living ever since Vishwa- 
nath came to Mahidpur. That it was not the 
intention of Khande Rao who brought up Vishwa- 
nath and his sons is clear from the evidence and 
the way in which Vishwanath’s family received 
treatment at h:s hands. It appears to me that 
on beha.f of the Karta of the family, after Khande 
Rao s death, there was reckless disregard of the 
appellants interests in parting with the agricul- 
tural holdings in Dhulet and the ancestral house 
in -ndore. But the appellants are not now entitl- 
ed to open up past accounts or to claim relief 
against past inequality of enjoyment of the family 
property. From the beginning the parties had re- 
mained under the impression that the whole pro- 
pertv including the self-acquired property of 
Khande Rao was joint family property, and. from 
Khande Rao’s time till 1934, the fruits of this pro- 
perty were enjoyed by the appellants as members 
of a joint family, in fact, from the wav and the 
manner m which the .profits of the self-acquired! 
property w£r a dealt with, it is not difficult to infer 
that Khande Rao nad clothed it with some of the 
legal qualities and incidents of joint family pro- 
perty. This claim was however never made in the 
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defence oi osenf < cl, ncr be lore us in arguments, 
and so it is no use discussing the evidence abour. 
a pica win cl i was never* put lonvard. But X hope 
that Sad ash lv. Keshas/ and Laxmi Bai will ieel 
their nicjiai responsibility in prodding suitable re- 
sidential accommodation to tne appellants m one 
ot the iam.lv house:; i « ' f "> • by Khunde Hao. Lega.ih . 
the appellants can claim cnly one hall oi the share 
in la.no m Baraphattei . 

, -3 , The v, suh is that we allow the Civil Second 
Aopen! N f> . 130 to tins extent that tlw appellants 
will be rinui'd only to one half share in the family 
lands in Baraphai u*r. Their appeal about other 
properties is dismissed. Consideiing the near rela- 
tions oi ; he parties the parties will bear then* own 
costs tnroughoiu. The decree of the learned trial 
Court will be amended accordingly. 

(34) We dismiss Civil Second Appeal No. 131 Willi 
Costs. 

I agree. 

Order accordingly. 


c35 » KAT.lL C. J. : 
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MEHTA J. 

Sunder v./o Nandiam, Appellant v. Gopal 
Chcnsiugh and another. Respondents. 

Civil Mho. Appeal No. 45 of 1951. D/- 
3M-1D51 

Guardians and Wards Act (1890), S. 25 — 
Custody of child of tender year — Paramount 
consideration — Respective rights of parents. 

The paramount consideration in the mat- 
ter of a custody ol a minor of tender years 
is the interest of the child rather than the 
rights of the parents. If the mother is a 
suitable person to lake charge of the cnikl, 
it A c ti i to impossible to find an adequate 
substitute for her for the custody of a 
child of lender years and consequently the 

mol her is preferable to the father m suriv 

(Para 5) 

Alter all an order under S. 25 allowing 
the minor to remain with his mother in- 
stead of with his father is of a temporary 
character & if at any time it should appear 
that the guardian is not giving that care 
and attention to the child which is expected 
ol her and is not giving the child proper 
education it will always be open to the 
father to move the Court for a proper 
order. (Para 4) 

Anno: Guardians and Wards Act, S. 2:5 N. 7, 8. 

D P. Vaidva and R. M. Mujumdar, for 
pedant; V. R. Newaskar and S. G. Tambc 
Respondent 1. 

CASES CITED: 

(A) ('48) AIR 1948 Oudh 26(5: 1948 Oudh V/N 

(B) w( (’41) AIR 1941 Bom 103: ILR 1941 Bom 455 

JUDGMENT: This is an application under 
? va Guardians and Wards Act by one Gopal.ii 
oir of Cbensing for the custody of his minor 
laughter Rewabai who is aged 3 yeais. 

* cm The minor Rewabai lives with her natural 
mother Sunderbai. Gopalji and Sunderbai were 
uisband and wife and Rewabai was the «n- 
•prine of tin’s marriage. However on 9-7H949 
4nnderbai <*ot divorce from her husband Gopal 
“d she contracted Natra with one Nandram. 


A I >- 
U » r 


The plaintiff claimed the custody of the child, 
being the natural father and guardian of the 
child. The application is opposed by Sunderbai 
jn the ground that the child is only 3 years 
.-Id and there is mutual attachment and affec- 
tion between her and her child and the child 
would suiler great mental shock if the child is 
forcibly removed from her custody. She contends 
ihat the child lives happily with her and this ap- 
!»:-.-ation by Gopalji is not bona tide. She 
1 leges that in Criminal Case under S. 488, 
l iiminal P. C\, started by her the Court had 
i as.-'cd an order of maintenance of. Rs. 15/- 
T. M. in favour oi the child and m order to 

avoid this payment this application is made. 

'5; In my opinion the paramount considera- 
te ) 1 1 in a case like this is the welfare of the 
minor. The minor was brought up by the 
mother and both are extremely fond of each 
outer and the minor daughter is happy with 
her mother and at least temporarily so long 
as Rewabai is of tender age oi* 3 years, she 
should not be removed from the custody of her 
mother. There are certain considerations which 
induced me not to handover the custody of 
Rewabai to her natural father. Gopalji after 
his divorce with his first wife Sunderbai had 
married again and to force the innocent child 
of 3 to live with her step-mother would be 
harsh and the step-motherly treatment which 
would be meted to the poor minor would not be 
lor her well are. In an Oudh case reported in 
- - ‘Shushila Ganju v. Mr. Kunwar Krishna’, 
AIR 1948 Oudh 266 (A) an application under 
S. 25, Guardians and Wards Act was made by 
husband and the custody of the minor child 
was with her mother and the Court held that 
in an application under S. 25 the sole criterion 
for disuosing of the case is the minor’s welfare. 

It is only if Court is of opinion* that it will be 
for t he welfare of the ward to return to the 
cuslodv of his guardian that it can pass an 
• rdcr for such return. It npears to me in the 
rase before me that father does not care for 
l he minor child and that the welfare of the 
minor will not be promoted bv her being placed 
under the guardianship of her father and in 
my opinion the application was filed by the 
father merely in order to escape the payment of 

arrears of maintenance. 

(!) Alter all an order under S. 25 allowing 
the minor to remain with his mother instead 
».f v > i'll his father is of a temporary character 
and if at any time it should appear that the 
gum ci inn is noi giving that care and attention 
Jo the ••hi Id which is expected of her and is 
no! giving the child a proper education it 
will always be open to the father to move, 
the Court for a proper order. 

(5) In — ‘Sara swat hibni Shripnd v. Shvipnd 
Vasanji’, AIR 1941 Bom 103 (B). Beaumont. 
C. .1. held that the paramount consideration in 
the matter of a custody of a minor of tender j 
years is the interest of the child rather than 
the rights of the parents. Human nature 
being much the same all the world over, if 
the mother is a suitable person to take charge 
of the child, it is quite impossible to find an 
adequate substitute for her for the custody of 
a child of tender years and consequently tn 
mother is preferable to the father in sue 
case. Orders as to the custody of a enna 
being always of a temporary nature those in- 
terested in the minor are at liberty to app . 
to the Court at any time for the change o 
minor’s custody. Having regard to me. 
authorities cited above and the fact that me 
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giii is of tender age I think that at present 
uie personal care of the mother as regards the 
minor is the paramount consideration for some 
Ume. The minor girl aged 3 should be allowed 
to live with her natural mother and she 
snouid not be forced to stay with her step- 
mother where she might meet with step- 
motherly treatment. 

((3) No doubt the father is nevertheless 
entitled to have access to his child and in 
order that the child is not antagonised against 
the father and should have soft corner for 
tne father, the father should be allowed to 
have access to see his minor daughter and 
the parlies to make arrangement by which 
the father • should be allowed to see the child 
at least twice in a week. If the parties do 
not make any arrangement the Court will 
make the arrangement. 

(7) The result is that I allow the appeal, 
set aside the order of the lower Court and 
direct that tor the present Rewabai who is a 
girl aged three should be allowed to remain 
in the custody of her natural mother Sunderba* 
j. leader s fee be taxed at Rs. 20/-. 

C/G.1VI.J. Appeal allowed. 

A.I.R. 1953 M.B. 191 (Vol. 40, C.N. 71) 

(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ 

■Ajg-Sfr ABPeUant v - Kar “ sw 

Criminal Appeal No. 70 of 1951, D/- 27-8-52 

of 'property 1 ^ (1860) ’ S ' 215 ~ Deprivation 

The deprivation of the property is not 

thht A ™° ne res 4 ltin S irom an act of 
theft. A person who commits criminal 

misappropriation of a property also deprives 

the owner of the possession of the property. 

Anno: Penal Code, S. 215 N. 1 . (Para 4) 

(b) Penal Code (1860) q o-ik * m 

offence.” view, b. 215 — “By any 

From the mere fact that the accused took- 

un-le^nd 31 ^' d t rin? ni S ht - tim e to the 
.iun 0 ie and did not point out to him the* 

actual place where his buffaloes werT 

himself went alone and returned with’buf 

faloes, it cannot be inferred that „ 1 

S iSuSr 01 ,h “- AI « WsTCo, 

Anno: Penal Code, S. 215 N 1 ( ara ^ 

(c) Penal Code (1860), S 21 ^ «tt«i 

tTfof meanS ” ~ Evidence Act (1872), Ss^lSf 

The burden of proving thaf , 

uaed a11 means in his power t^caus^the 
offender to be . apprehended and convicted 

cA off lTol on he accused - tp R ls »? 

Ss^WgT 5 215 N - * E ^nc a e 5 2et, 
Da^^up^fof Sdl°n\ the ^ 

CASES CITED* 

(A) (’38) AIR 1938 All 440: 39 Cri LJ 808 

(B) (’33) AIR 1933 Cal 599: 34 Cri lj 1015 

DIXIT J.: This is an apneal from the decision 
of the Additional District Magistrate Guna 
acquitting the respondent Karan Singh of an 
offence under S. 215, I. P. C. 
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(2)_ It was alleged by the prosecution that on 
4-!0 -d 0 a report was lodged with the police 
by Godi and Bhallu that on 30-9-50 their twelve 
ouffaloes had strayed from a jungle where they 
hdu been caken for grazing; that some two or 
three days arter this report the respondent 
Karan Singh met Godi and Bhallu in a jungle 
anct promised them to trace the buffaloes on a 
payment of Rs. 600/-. It is said that accord- 
mgly after about ten or eleven days Karan 
bmgh took Godi and Bhallu to a place in the 
jungle at about 3 in the morning and leaving 
the complainant at this place, he went away 
and returned snortly afterwards with two 
otmaloes and took from Godi and Bhallu Rs 
600/- and that after the receipt of this amount' 
irn again went away and returned with the 

acauiUei 2 thA UfIal0eS ‘ci The , iearned Magistrate 
acquitted the accused on the ground that the 

prosecution had failed to prove as a positive 

fact that the buffaloes had been stolen and 

they had also failed to show that the accused 

did no i use all the means in his power to cause 

tne offender to be apprehended and convicted 

, (3) , Mr. Mungre learned Government Advo- 
cate lor die State concedes that there is no 
evidence to show that the buffaloes had been 
■ loien. But he contends that there is sufficient 
evidence to show that although the buffaloes 
stu,yed, some person committed criminal mis- 
appropriation in respect of them and thus dp 

™ A° di a ? d Ehallu of the possession of" 

the buffaloes In order to show that some per- 

MnTT m ir ted c . rl . mlnal misappropriation, Mr. 
Mun to r. relies solely on the circumstances that 
the accused took Godi and Bhallu to the jungle 
ci. nigiit and that after taking them there the 
accused did not point out to them the actual 
place where the buffaloes were, but himself 
went alone & returned first with two buffaloes 
lh ~-? demanded the amount of Rs 600/- and" 
agam went alone and brought the remaining 
.'uffaloes Mr. Mungre relies on the decision of 
the .^Lahabad High Court in — ‘Yusuf Mian 
v. Emperor , AIR 1938 All 440 (A). 1 

rei (4 > J n n y - opi m° n J this appeal must be 
rejemeil It is quite true that for an offend 

under S. 215, I P. C„ it is not necessary to 

I.HOve as a positive fact that the property was 
stolen. The section says that the property for 
he recovery of which gratification has been 
taxen or promised must be one of which the 
:, er has been deprived of bv amr ' 
punishable under the Penal Code It ,v ff ^ nce 

! i 0m this that the deprivation of the trooertr 

'S not confined to one resulting fmm e . Pr ° P t l 

theft. A person who comrSt^crlmTnaf ,to an , 

propiiation of a property akn • s ?, p ' 

™ b 4 t ^ o f ^ rim i na? S m fs - 

fook Godi and T ? act that the accused 

inn^-nd did Uu - 1 Unng night-time to the 

£ fe-Vd Nw ?nm bUffal0es were * cannot be 

"! S ^ r0priatl0n in respect of them, if, I 
u . s hows and as has been found 

% . ria ^ Magistrate, the buffaloes had stray- 

cd. n is possible to conceive that they failed 
m return to their owner in the ordinary course 
either because they were entrapped in the jun- 
gle or. because they were impounded by some- 
body in a place or because some person had 
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committed criminal misappropriation in respect 
ol them and detained them. 

Tnerc is nothing in the present case to indi- 
cate that the failure of the buffaloes to return 
h) their owners was not and could not have 
boon due to any of the first two causes. If, 
therefore, as is possible the buffaloes could not 
'('turn to their owners on account of the first 
wo causes, it cannot be said that the owners 
were deprived of the property by an offence 
uni. -liable under the Code. If in these circum- 
■auces. the accused used his efforts to drive 
he buffaloes from a place from where they 
»ud not get out except with the aid of human 
a a: icy or secured their release from a place 
i. impoundment without letting the complain- 
ant know of the place, it cannot be said that 
>,e adopted this course because some person had 
■ommit-ed criminal misappropriation in respect 
of the buffaloes. The manner in which the 
meused returned the buffaloes does not prove 
■ oo fact that (he owners had been deprived of 
1 he buffaloes by any offence punishable under 
die Penal Code. It is obvious that the act of 
i he accused in taking the complainants to the 
.jungle at night, in not disclosing them the place 
where the buffaloes were and in bringing first 
'.wo buffaloes and then bringing the remaining 
buffaloes after the receipt of Rs. GOO/- was only 
to ensure that the complainant paid the amount 
"f Rs. GOO/- which they had promised. The 
•Al’nhabad case cited by the learned Govern- 
: Tout Advocate is distinguishable on the facts 
“f 'hat case. In the Allahabad case the accused 
took the complainant to the jungle and pointed 
out a bullock which had strayed tied to a 
free. Prom the fact that the bullock was tied 
to a tree, the learned Judge of the Allahabad 
hi ;h Court inferred that the person who tied 
.1 up in the jungle deprived the owner of 
possession of the bullock by committing cri- 
minal misappropriation. No such inference can 
be drawn for the simple reason that there is ro 
material whatsoever, even to suggest why the 
buffaloes failed to return to their owners in the 
ordinary course. 

(5) Before concluding, it must be observed 
that the learned Magistrate was not right in 
thinking that in a prosecution under S. 215, it 
must be proved by t he prosecution itself that 
the accused person did not use all means in 
his power to cause the offender to be appre- 
hended. As is clear from the wording of S. 215, 

; I. P. C., the burden of proving that the accused 
, used all means in his power to cause the 
j offender to be apprehended and convicted of 
[the offence, is on the accused. (See — ‘Arman 
iUlla v. Jainulla’, AIR 1933 Cal 599 (B) ). 

(G) For the above reasons I would dismiss 
f his appeal. 

(7) CHATURVEDI J.: I agree. 

B/D.PI. Appeal dismissed. 
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CHATURVEDI J. 

Jagannath Harlal, Applicant v. Slate. 

Criminal Reference No. 75 of 1951, D/- 
’4-4-1952. 

Evidence Act (1872), S. 92 — Prov ; so (2) — 
(Criminal P. C. (1898), Ss. 51GA and 517). 

Cat fie seized from accused nut in safe 
custody of supurdgidar pending trial — 


A. LB. 

Supurdginama stipulating that supurdgidar 
will produce them when so ordered by 
Court — No provision in it that supurd- 
gidar will be paid expenses for keeping 
cattle — Oral understanding that in case 
supurdgidar had to incur expenditure Court 
would ask owner of cattle to suitably com- 
pensate him and that income derived from 
milk obtained from cattle would be set 
off against expenditure incurred by supurd- 
gidar — Such oral agreement not being 
inconsistent with terms of supurdginama 
can be proved under proviso (2) to S 92 
Evidence Act. (Para 2) 

N 2 r s° : 51 E 7 V N A 10 S ' 92 N ' 251 Cr ' RC -’ S ‘ 516A 

Munnalal Pancholi, for Applicant; Govt 
Advocate, for the State. 

ORDER: This is a reference from the Ses- 
sions Judge, Goona arising under the following 
circumstances: 

One Jagannath was prosecuted and during 
the course of proceedings some cattle were 
seized from him. and were delivered to 
one Mchendra Singh as Supardgidar. V/hen 
Jagannath was acquitted the Court ordered 
Mahendra Singh to deliver the cattle to 
him. Mahendra Singh claimed Rs. 203/- 
for feeding the cattle. On Nazir’s report the 
Magistrate ordered that Rs. 128/12/- be paid to 
Mahendra Singh by Jagannath as expenses for 
leeding the cattle. Jagannath went in revi- 
sion to the Sessions Judge, Goona who is of 
the opinion that there was no contract either 
express or implied with Jagannath to pay this 
expense to Mahendra Singh. The learned Ses- 
sions Judge, therefore, recommended that the 
Magistrate’s order be set aside and he should 
be asked to make an inquiry into the actual 
expenditure that was incurred by the Supard- 
gidar, in keeping the cattle after deducting the 
cost of milk that was utilised by the Supard- 
gidar. 

(2) A notice was sent to the Supardgidar 
Mahendra Singh but he did not appear today. 
I have heard arguments of Mr. Pancholi on 
behalf of Jagannath and Government Advo- 
cate on behalf of the State. I am of opinion 
that the terms of Supardgidars should govern 
the question in this case. This Supardginama 
stipulated that Supardgidar will produce the 
cal tie as soon as the Court orders him to do 
so. There is. nothing in the contract to show 
that Supardgidar would be given any expen- 
diture for keeping she-bufTaloes; but I agree 
with the Sessions Judge lb, at there was some 
understanding that in case the Supardgidar had 
to incur any expenditure, on principles of 
justice and equity, the Court would ask the 
owner of I he cattle to suitably compensate him 
and that the income derived from the milk 
obtained from the cattle would be set off 
against the expenditure incurred by the 
Simnrdgidar. This will not be inconsistent 
with the terms of Supardginama within the 
meaning of proviso 2 of S. 92, Evidence Act. 

(3) Under the circumstances I accept the 
reference and exercising my powers u^der 
‘A 5G1 A, in order to secure the ends of justice, 
1 set aside the order of the Magistrate dated 
■'0-2-1951 and direct him to institute an inquiry 
into the matter and dispose of the question 
according to law in the light of the observa- 
tions made above. 

C/K.S. 


Jagannath v. State ( Cliaturvedi J.) 


Case remanded. 
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(INDO&E BENCH) 

ABDUL HAKIM KHAN AND 
CHATURVEDI JJ. 

Laxmibai, Appellant v. Pushpabai, Respon- 
dent. 

S. A. No. 397 of 1949, D/- 14-12-1951. 

Hindu Law — Adoption — Custom of Jain 
•widow adopting son wiihout husband’s autho- 
rity. 

The custom of sonless Jain widow adopt- 
ing a son to her deceased husband without 
a prior authority from him is so well known 
and well established by judicial decisions 
that it is no longer necessary to prove and 
plead it and except in case of Madras and 
the Punjab, in the rest of India, the onus 
would now lie upon those who deny the 
existence of this custom. AIR 1948 PC 60, 
Foil. (Para 4) 

Roshanlal Khabya, for Appellant; S. R. Joshi, 
for Respondent. 

CASES CITED: 

<A) (’34) 1934 Indore LR 77 

(B) (’48) AIR 1948 PC 60: ILR (1947) All 748 
(PC) 

CHATURVEDI J.: This is second appeal of 
the plaintiff Laxmibai who instituted a suit for 
recovering Rs. 2,150/-/- (advanced from 30-12- 
1944 to 14/2/1945 to the minor’s natural father) 
plus Rs. 357-6-0 as interest total Rs. 2497/6/- 
from the share of deceased minor Narendra 
Kumar. It was averred that the minor boy 
Narendra Kumar s/o Champalal was adopted 
by the respondent on 27-11-1943 according to 
the custom prevalent amongst Oswal Jain Maha- 
jans, and soon after the adoption, the real 
father of the minor, Champalal, fearing dissipa- 
tion of the property of the minor by the adop- 
tive mother, started the guardianship Case No. 
65/44 in the District Judge’s Court and on 
22-9-1944 a partition suit was filed by him as 
next friend of the minor in the Indore State 
High Court for partition of the property. 

During the pendency of the suit, on 26-4-45, 
the minor Narendra Kumar expired, and the 
suit was ordered to abate on 18-6-1945. For 
carrying on the partition suit the plaintiff had 
advanced Rs. 2,150/-/- to Champalal Trom time 
to time during the period from 30-12-44 to 
14-2-1945 and the plaintiff prayed that a decree 

2497-6-0, be passed in favour of the 
plaintiff to be realised from the share of 
Narendra Kumar in the property of Mangilal 
deceased in the hands of the defendant respon- 
dent Pushpabai. \ 

(2) The defendant resisted the suit on the 
ground that there was no adoption and that 
there was no dissipation of the properties and 
that it was not necessary for the next friend 
and natural father of the minor to incur any 
costs. A suit could have been filed in ‘forma 
pauperis’. It was further alleged that if any 
sum was borrowed by Champalal it was borrow- 
ed by him in his personal capacity and the 
minor’s estate cannot be held liable for it It 
was denied that the alleged costs incurred in 
litigation were not necessaries of the minor 
within the meaning of law; and it was added 
that the plaintiff had no right to be reimbursed 
from the property left by the minor. 

(3) The first issue was about the factum of 
adoption. The trial Court did not express any 
ooinion on the point; but held that the deceased 
Mangilal had not given any permission to his 
widow to adopt and on the basis of — ‘1934 


Indore L R 77’ (A) held that in Madhyabharat, 
MitaKsnara as administered by the Benaras 
School prevails and a widow cannot adopt 
witoout tne express authority of her husband 
or without the consent of her ‘sapindas'. Tne 
tnai Court, therefore, held that the adootion, 
even if it too* place, was not valid. 


" icversea mis 

findm 0 , after discussing the evidence it came 
to the, conclusion that adoption of the minor 
Narendra Kumar by the respondent did not take 
place and cited — ‘Prem Raj v. Mt Chand 
Kunwar’, AIR 1948 PC 60 (B) for the propo- 
SxUon that Le custom of sonless Jain widow 
adopting a son to her deceased husband without 
a prior authority from him was so well known 
and well established by judicial decisions that 
it was no longer necessary to prove and plead 
u and that except in case of Madras and the 
r unjab, in tne rest of India, the onus would 
now lie upon those who deny the existence of 
ms . custom As regards the dictum of their 
Loidships of the Privy Council we have no 

doubt that the principle of law enunciated is 1 
the correct °ne and the finding of fact arrived 

at by the first appellate Court is binding on us 
in second appeal. 


(5) The four main issues, which are neces- 

disp ° sal ° f this ap P eal then are: 

(2) Whether the defendant dissipated the 

minor s property as alleged in para 3 of 

tne plaint? and 

(3) Whether the plaintiff advanced a loan of 
Rs. 2150/- between Dec. 1944 and Feb 
1945 to the minor’s real father Chamoalai 
tor the litigation as stated in paras 5 and 
6 of the plaint. 

(4) Whether the costs of the litigation were 
the necessaries of the minor within the 
meaning of law as pleaded in para 5 of 
the plaint. 

(7) What relief the plaintiff is entitled to?” 


(6) The Courts below have held that there is 
no evidence of any dissipation of the property 
and this is a concurrent finding of fact. As 
there was no dissipation the suit on behalf of 
the minor was uncalled for and the two Courts 
below held that the costs of the suits v/ere not 
necessaries’ of the minor within the meaning of 
S. 68, Contract Act. On these grounds the suit 
and the first appeal have been dismissed. As 
regards the third issue, the trial Court found 
that only Rs. 1225/- are proved to have been 

paid by the plaintiff to Chamoalai, real father 
of the minor. 


(7) The real question which we put before 
the counsel to be considered in this case is* 
Whether as far as the lender is concerned she 
advanced the loans to the natural father of the 
minor, Champalal, in his personal capacity, or, 
whether she intended to secure for these 
advances the direct liability of the minor’s 
estate. It seems the plaintiff opened in her 
account books a ledger folio (Khata Ex P. 1) 
for recording the accounts of the money ad- 
vanced.^ It was headed ^fcTF 


Chhogalal is brother of Champalal. 

The accounts were throughout continued 
under the same heading right down to the very 
end. There is no reference in these accounts 
to the minor or the minor’s estate and this 
absence of any reference to the minor or minor’s 
estate in the accounts is a strong argument in 
support of the view that the plaintiff and 
Champalal Chhogalal dealt with each other on 
the footing that it was the latter alone that 
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were regarded as the borrowers. Our attention 
has not been called to any other document that 
may show that Champalal Chhogalal were not 
pleading their own credit, but only the credit 
of minor’s estate in respect of these transactions. 
We are, therefore, constrained to hold that these 
transactions bound the borrowers alone and not 
the minor’s estate. The form of ‘Khata’ is 
definitely against the possibility of the parties 
to it having had any other liability in mind than 
that of Champalal and his brother Chhogalal. 

(8) Para. 6 of the plaint, also supports the 
same inference. It runs as follows: 

“Champalal had no means to spend the neces- 
sary amount and the minor was incapable of 
contracting and incurring a loan; hence loan 
worth Rs. 2150/-/- was given to Champalal 
himself personally and through his- brother 
by the plaintiff as shown in the copy of the 
‘Khata’ attached herewith.” 


(0) Mr. Khabya, learned counsel for the 
appellant, has addressed to us much argument 
about the application of this money to suit 
proceedings. He contends that Rs. 900/- were 
paid to Rai Sahib A. P. Bhargava on 23-12-45 
who was conducting the partition suit in the 
High Court. We have carefully gone through 
the deposition of Mr. Bhargava who stated 
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m : 

Asked why he did not file a suit in 
pauperis’ R. S. Bhargava replied: 

“ £i mu pr zpifc 

R SF.gF '4\ f-T MR $F 'M I 


‘forma 


(10) From the statement it is clear that 
firstly there was no idea of making the minor’s 
estate liable and secondly there was no neces- 
sity of incurring any costs for the suit; the 
suit could have been, if deemed necessary, filed 
in ‘forma pauperis’. Champalal had taken a risk 
unnecessarily and the plaintiff had advanced 
him money without having the least idea of 
making the minor’s estate liable for the money. 
Any person of ordinary prudence would not 
have advanced money to Champalal in the 
known circumstances of the case. Champalal 
could have waited for being appointed guardian 
of the minor by the District Judge’s Court 
before filing partition suit. 

It may also be added here that Champalal, 
though natural father of the minor, was not his 
guardian; as the guardianship of an adopted 
son, who is minor, passes on his adoption from 
his natural father and mother to his adoptive 
father and mother (Hindu Law, page 590, 
Mulla). Many rulings cited by Mr. Khabya 
relating to the expenses undertaken by the 
natural guardian of the minor for the minor’s 
“necessaries” do not apply to the facts of the 
case. The facts of this case, as stated above, 
are peculiar and we do not think any purpose 
will be served by discussing rulings which have 
no material bearing on the question before us. 

(11) For reasons stated above, we dismiss the 
appeal with costs. 

(12) KHAN J.: I agree. 

C/V.R.B. Appeal dismissed. 
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CHATURVEDI J. 

Deena Nath, Applicant v. Makhanlal, Oppo- 
nent. 

Criminal Revn. No. 89 of 1952, D/- 6-11-1952. 

(a) Criminal P. C. (1898), S. 439 — Revision 
of discretionary orders. 

Ordinarily if the discretion exercised by 
the Magistrate is not arbitrary or capri- 
cious there will be no interference by the 
High Court. (Para 2) 

Anno: Cr. P. C., S. 439 N. 17. 

(b) Criminal P. C. (1898), S. 344 — Stay 
of criminal proceeding pending civil suit. 

The discretion to be exercised by 
Courts in ordinary stay of criminal pro- 
ceedings cannot be crystallised into a 
hard and fast rule, and largely depends 
on the circumstances of each case. The 
only point of importance is whether the 
criminal complaint has been filed before 
or after the civil suit. If it is filed after- 
wards an intention to prejudice the civil 
litigation may often be suspected, 
especially when there has been long de- 
lay i.e. a delay of two years in filing the 
complaint from the date of occurrence. 

(Para 3) 

Anno: Cr. P. C., S. 344 N. 11. 

Harihar Niwas, for Applicant; Anand, for 
Opponent. 

ORDER : This is a revision by the com- 
plainant who had lodged a complaint on 3-7- 
1951 against the accused non-applicant for 
offences under Ss. 420 and 384, I. P. C., in the 
Court of first class Magistrate Morar. The 
allegations in the complaint were that on 1-5- 
1949 the accused came to Morar, and admini- 
stered some intoxicating drug to the com- 
plainant and got his signatures on a Hundi 
worth Rs. 79,000/- on the stamps of Uttar 
Pradesh Government. It is alleged that the 
complainant filed the report in police station, 
Morar against the accused on the evening of 
1-5-1949. It is further alleged that a notice was 
given to the accused on 3-5-1949. After having 
done this it is very strange that the com- 
plainant waited for two years for filing a 
complaint. The police did not take any action 
on the report. Presumably they did not re- 
gard the report as genuine one and so did not 
ehnllan the accused. Then when the accused 
came to the Court on 23-11-1951, he filed an 
application stating that a civil suit had been 
filed on 14-4-51 in Bulandshahr for the re- 
covery of the sum due on the Hundi and he 
prayed that t lie criminal case should be stay- 
ed till the derision of the civil suit. The 1st 
Class Magistrate Morar granted this applica- 
tion and stayed proceedings in the criminal 
Court. This order has been upheld bv the 
Sessions Judge in revision. Against this order 
the complainant had come up to this Court. 

(2) The ordinary principle in revision isi 
this that if the discretion exercised by the 
Magistrate is not arbitrary or capricious there 
will be no interference by this Court. After 
hearing the arguments of the learned counsel 
I have come to the conclusion that the Magis- 
trate’s order was neither arbitrary nor caprici- 
ous and the revision must be dismissed. 

(3) The discretion to be exercised by Courts j 
in ordinary stay of criminal proceedings can- i 
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not be crystallized into a hard and fast rule, 
and must largely depend on the circumstances 
of u each case. The only point of importance is 
whether the criminal complaint has been filed 
before or after the civil suit. If it is filed after- 
wards, an intention to prejudice the civil liti- 
gation may often be suspected, especially when 
as in the present case, there had been long de- 
lay i.e., a delay of two years. In a case of 
Hundi worth Rs. 79,000/- if the complainant 
ielt a genuine grievance he would surely have 
made the complaint much earlier. An inten- 
tion to prejudice the civil litigation can hardly 
be anything but matter of inference and I 
am satisfied that it can be alleged with some 
force in this case. I am also satisfied that in 
the civil suit at Bulandshahr in his written 
statement filed on 5-7-51 the complainant had 
raised the same contention that he was given 
intoxicating drugs by the accused and in°that 
state he signed the Hundi. Considering that 
the evidence of the witness produced by the 

case is bein 2 corded, 
I feel that the Magistrate did the right thing 

IP s ; a3 PPf tbe criminal proceedings in his 
Court. I therefore dismiss the revision. 

C ' /K - S - Revision dismissed. 
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(INDORE BENCH) 

CHATURVEDI J. 

Haji Mulla Sulaimanjee Haji Uysfali, Appel- 
Responden?s anP J °gannath and another, 

Second Appeal No. 255 of 1950, D/_ 8-11-51. 

**? uses Rents — Madhya Bharat 

Sthan Niyantran Vidhan (5 of 1950), S. 4, Cl 

* a <. ** en ding case — Payment of arrears of 
fent made — Notice charges ndt paid — No 

occurs “ of rent within Sec. 4 (a) 

(b) Houses and Rents — Madhva 
Sthan Niyantran Vidhan (5 of 1950) S 4 <g) 

~ Meaning — pj aC e hardly 5 to 
8 feet broad rented as shop — Claim for 
residential purposes — Concurrent finding that 
place was not required for residence — Binding 

innifti CivU P C (1908 >> Ss 

100-101 Words and Phrases ^ 

Re S sponden a ts ghi ’ f ° r Appellant : Samvatsa” for 
CASES CITED: 

(A) (’21) AIR 1921 Bom 34: 45 Bom 1236 

(B) . (’22). AIR 1922 Bom 222. 46 B^m 632 

JUDGMENT : This is landlord plaintiff’s 

second appeal who had instituted a suit on 
19-1-1948 against the defendants tenants for 
ejectment from a shop on the ground floor of a 
house No. 79 in Hathipala Road, Indore for 
arrears of rent and mesne profits. The House 
Rent Control Order of 1943 was at that time to 
force and did not apply to Shops. Plaintiff had 
given a notice to quit on 12-12-1947 asking the 
defendants to vacate the shop on 31 - 12-1947 The 
defendants resisted the suit on the ground that the 
M. O. of Rs. 48/-/- was sent to the plaintiff for 
arrears of rent but he had refused to accept it 
that he is willing to deposit the rent in the 
Court and that the suit was premature as there 
was an oral agreement that th e lease would con- 
tinue for a period of two years. He also stated 
that the place is suitable for residence and should 


fall within the definition of the word ‘house’ and 
according to the provisions of the Rent Control 
Order cannot be vacated. Issues were framed 
on the pleadings, but in May 1948 change in the 
Indore House Rent Control Order of 1943 was 

SS a T n h d e ST %T££?S£ 

menT and “ his Written 

^ piR ^ 

r 

The plaintiff on this, filed a reply to the appli- 
cation for amendment on 11-8-1948 in the written 
statement in the following words : n 


CC 


i 4 




• ^ 




%\z R 5|iP-ir ft ^ ^ 

J-nn fr | dr * ftr | 

ft drCr qtr **15 arasfr Cr war % ^ 

3 q.R drW Sift 5RW | 3?n Sd'l fto §[55 

5f,r pr r ?*Tr q.r f|wr 

515-^ srr^Tr q;r ftwr ftf dr ft ft qrg | ft 

srfd did q-gdr i 3Tr^ dft dft 3|ddftr q^cft | l" 

Three additional issues were framed and evi- 
dence was adduced by the parties on 9-2-1950 the 
present Madhya Bharat sthan Niyantran 

Vidhan (HR iddd'd fd'dfd) came into force. Again 
issues were re-cast and for the purposes of this 

are° n releva?h al 0nly th6 foUowing first two issues 

1. Has there been a failure on the part of the 
charge* to pay the arrears of rent and the notice 

of noticeT l hln ° ne m ° nth from date of service 

2 . Whether the plaintiff landlord genuinely re- 

quires the accommodation for his own resident 
and whether the plaintiff has no other S 
to live in Indore? y 

ISSUE NO. 1: 

is not disputed that an M O of Rs 
48/-/ was sent and the plaintiff 'declined to 
receive the payment. The issue had been rightly 
decided against the plaintiff and in favour of the 
deft. Mr. Sanghi contends that notice charges 
( °nly seven annas) were not sent by the defendant 
and that should furnish sufficient ground of 
ejectment. I do not think this contention has 
any force. The emphasis in the Act of 1950 II 
on the payment of arrears of rpnt Ja ou 1S 

the payment of notice charges In ^thi?' e ° n 

the tenant in 1947 could not have 

the Act of 1950 will make toe parent oT notoe 
charges also compulsory Th Q nonce 

that 9 the a defp I d ha f e n ° com P unct ion in holding 
that the defendant made no default In payment 

within the meaning of sub-cl. * (A ?) o/s TSf 

(Act 5 Ia o C f h 1950) Bharat Sthan Niyantran Vidhan 
ISSUE NO. 2: 

begins™ ffh P the C wi° r d s : ° f the plaintiS on 

| ur 3 * Jr wfr | 

3how s that the plaintiff had to state this 

?r ( !mri r0und , order to come within one of the 
grounds specified in S. 4, without which a decree 
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coulcl not have been passed in a pending case 
(vide S. 12'. This, from the context of the case, 
could not have been a genuine ground; but the 
plaintiff was compelled to state it in order to 
obtain a decree of ejectment under the Act 
of 1950. The artificiality of the ground stated 

is apparent. 

C 4 , xhe two Courts below have held that the 
place was required by the plaintiff for the pur- 
poses of a shop or for carrying on business and 
no* for his residence. This is a concurrent find- 
ing of fact binding on me in second appeal. 

To) The words in the statute are; 

( r) ft h/\\ pur # 

forr TT ^|;j %\ W ^ I 3TK 

OT W* WWi ff TMT R# ir| 31 


The word r^r is a Sanskrit word derived from 


the verb cR (ubhayapadi* meaning “to dwell”. The 

word “dwell" is stronger than "reside" (Halsbury 
Vol. 11. page 317, 1952 Reprint) and refers to 
a place of permanent abode (Vol. 8 page 189). 

Tiie word ‘ ’ means ‘dwelling place' or 

‘residence’. There is no authorised English 
translation of the Madhya Bharat Act. but the 
first portion of S. 4 *T has been taken from S. 3 *T 
of the Accommodation Control Ordinance Gwalior 
State (Samvat 2004) where in the English and 
Hindi version were as follows: 


"(bjt) ft jjft ?^rp*r #4 R^fr r^r # 


n 


ftrr w ^JR rfj ST P S ' 

“(3g) that the landlord genuinely requires accommo- 
dation for his own residence." 

Section 4 (g> of the Madhya Bharat Act cor- 
responds to S 13 (3) (Via) of the C. P. and 
Berar House Rent Control Order 1949 which runs 
as follows : 

"VI that the landlord needs the house or a por- 
tion thereof for the purpose of (a) his bona 
fide residence, provided he is not occupying 
any other residential house of his own in the 
city or town concerned." 

(6) The corresponding provisions in S. 13(1) (g) 
of the Bombay Rent Control Act of 1947 is diffe- 
rent from the above and is in the following 

words : , , 

"13 (lg) that the premises are reasonably and 

bona fide required by the landlord for occupa- 
tion by himself or by any person for whose 
benefit the premises arc held." 


The word ‘occupation’ in the above provision 
is of wide import for ‘ccupation’ may be for 
business or for residential purposes — ‘Rustomji 
Dinshaw v Dosibai Rustomji’, AIR 1921 Bom 34 (A); 
— ‘Nowroji Hormasji v. Srinivas Prabhu’, AIR 
1922 Bom 222 (B). The Madhya Bharat Act 
had however deliberately left out the word ‘occu- 

pat ion’ and has adopted the word RTF? (resi- 
dence) and has further elucidated the point 
by the additional clause ; 

“ 3TR 7T 3Rqr nPJ\ J? vTT# IpT % 


#45 3RT F4R S5r £ l” 

(7) The place in dispute in this case is hardly 

5 to 8 feet broad ( rr=E ^qr )and could not have 

been needed for residence. It was rented as a 
shop and could have been required only for 
carrying on business. As it was not 
needed for residential purposes within the 
meaning of S. 4 rj of Madhya Bharat Sthan 


Niyantran Vidhan no interference is called for 
in the judgments of the Courts below. I there- 
fore dismiss the appeal with costs. 

B/V.B.B. Appeal dismissed. 


A.I.R. 1953 M. B. 196 (Vol. 40, C. N. 76) 

(GWALIOR BENCH) \ 

DIXIT J. 1 

Baijnath and others, Applicants v. The 
State. . 

Criminal Revn. No. 83 of 1952, D/- 29-8- 
1952. I 

Evidence Act (1872), S. 78 — Proof of Gov- I 
eminent Notifications. | 

Notifications issued by the State Gov- I 

eminent under the authority of an Act I 

must be produced and proved in accord- | 

ance with the provisions of Evidence Act j 

before the Court can take judicial notice 
thereof. (Para 3) I 

Anno: Evidence Act, S. 78 N. 2. I 

Munnalal Srivastava, for Applicants; Mun- 
gre. Govt. Advocate, for the State. 

CITED * 

(A) The State V. Bachu Lai (MB) 

(B) (’53) AIR 1953 Madh-B 84: 1953 Cri LJ 

605: (Cri Revn. No. 1 of 1952) 

ORDER : The applicants before me were 
tried by the Sub-Divisional Magistrate, 
Pichhore of an offence under S. 46(1), “Ayat 
Niryat Kar Vidhan" (Import Export Taxation 
Act) and found guilty. They were each sen- 
tenced to imprisonment till the rising of the 
Court and to a fine of Rs. 50/-. The learned 
Magistrate also passed an order confiscating 
to the State the carts said to have been em- 
ployed by the applicant in the commission of 
the offence. In appeal the learned Sessions 
Judge of Guna affirmed the convictions and 
sentences but set aside the order of the trial 
Magistrate with regard to the forfeiture of the 
carts. The applicants have now come up in 
revision to this Court. 

(2) The charge against the applicants was 

that on the morning of 20-12-50 they exported 
from village Nand Pura in Madhya Bharat to 
Jhansi in Uttar Pradesh in four carts 47 
mounds and nine seers of Tilli and one maund 
of Urad without a permit in that behalf from 
the competent authority and thus contravened 
Notification issued under S. 9 of the Act and 
published in the Madhya Bharat Gazette dated 
14-8-18. It is said that under this Notification I 
the export of Urad and Tilli without a permit I 
was prohibited. I 

(3) The convictions and sentences of the ap- 
plicants must be set aside for the sole reason 
that the Notification of which they are alleged 
to have committed a breach was never pro- 
duced in the case and has not been proved. It 
has already been pointed out by a Division 
Bench in the case of — ‘The State v. Bachu 
Lnl\ (A) and also by a Single Bench in 
‘Panna Lai v. The State’, AIR 1953 Madh-B 
81 (B) that judicial notice of notifications such 
as the one in the present case cannot be 
taken. Such notifications must be produced 
and proved in accordance with the provisions 
of the Evidence Act. I must observe that I . j 
cannot view with the equanimity the tendency 
prevailing in the lower Courts of just taking 

it for granted that a notification of which tne 
accused persons are alleged to have contraven- 
ed exists. •! 
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(4) For the above reasons this petition is 
accepted and the convictions and sentences 
awarded to the applicants are set aside. The 
amount of fine, if already paid, be refunded 
to them. 

C/K.S. Convictions set aside. 

AIR. 1953 M. B. 197 (Vol. 40, C. N. 77) 

(GWALIOR BENCH) 

SHINDE C. J. AND DIXIT J. 


the statute establishing it. (1910) 2 KB 
859, Eel. on. AIR 1945 PC 83, Dist. (Para 9) 

(d) Constitution of India, Ait 226 — Certio- 
rari if can be issued to quash erroneous deci- 
sion of inferior Tribunal within its jurisdic- 
tion — (Civil P. C. (1908), S. 9). 

A writ of certiorari cannot be granted 
to quash the decision of the inferior 
Court within its jurisdiction on the 
ground that the decision is wrong. 


Jamnaprasad Mukhariya, Applicant v. 
Lachhiram Ratanmal Jain and others, Oppo- 
nents. 

Misc. Case No. 2 of 1953, D/- 9-3-1953. 


f(a) Constitution of India, Arts. 226, 227 
and 329(b) — Jurisdiction of High Court to 
interfere with decision of Election Tribunal 
— (Representation of the People Act (1951), 
S. 105). 

Article 329(b) of the Constitution ex- 
cludes the jurisdiction of the Courts with 
regard to matters forming a part of the 
whole procedure whereby a candidate is 
returned to the legislature. But it does not 
take away the jurisdiction of the High 
Court in regard to proceedings before the 
Election Tribunal set up under the Repre- 
sentation of the People Act. The effect of 
Art. 329 (b) is that so far as calling in 
question any election is concerned, it can 
be done only “by an election petition” by 
presenting to “such authority” and “in 
the manner” prescribed by a law of the 
appropriate Legislature. AIR 1952 SC 64 
and AIR 1952 Madh-B 97 (FB), Ref 


_ 4 .. (Para 6) 

Section 105, Representation of the Peo- 
ple Act, which gives finality to every 
order of the Tribunal cannot be taken as 
preventing the High Court from setting 
aside a decision of the Tribunal given 
without; or in excess of its jurisdiction. 
(19ol) 1 All ER 268; (1874) 5 PC 417 and 
AIR 1940 PC 105, Ref. (Para 6) 

t(b) Constitution of India, Arts. 226 and 22’ 

T Hi|h Court when can interfere with deci 
Sion of Election Tribunal. 

A it is not open to the High Court 

a * e ™ Clse lts P°wers under Art. 226 or 

to m interfere with a decision 
of the Election Tribunal merely upon the 
ground _ that the decision is erroneous 
either m respect of facts or in point of 
law, it has the power to examine and cor- 
rect any decision of the Tribunal on the 
ground of jurisdiction, fraud or violation 
of the principles of natural justice 


(c) Constitution of India, 
ferior Tribunal. 


(Para 8) 

Art. 226 — In- 


The Election Tribunal set ud under the 
Representation of the Peonle~ Act has a 
limited jurisdiction and authority and as 
such it is a Tribunal inferior to a Court of 
general jurisdiction viz., the High Court 


The expression ‘inferior Tribunal’ is 
now used to denote Courts of special or 
limited authority constituted “on such 
principles that their proceedings must 
show jurisdiction.” The inferior or 
superior character of a Court or Tribunal 
is not determined by the position or the 
status of the persons constituting it. It 
depends on the powers and jurisdiction 
conferred on the Tribunal or the Court by 


(Para 14) 

If a certain state of facts has to exist 
before an inferior Tribunal has jurisdic- 
tion to do certain things, the Tribunal 
must, to enable itself to obtain jurisdic- 
tion, find that those facts exist. The Tri- 
. bunal cannot give itself jurisdiction by a 
wrong decision on them and the superior 
Court may by means of proceedings for 
certiorari, inquire into the correctness of 
the decision. The decision as to those 
facts is collateral because, though the 
existence of jurisdiction depends thereon, 
it is not the main question which the Tri- 
bunal has to decide. If on the other hand 
the Tribunal is given jurisdiction to deter- 
mine certain facts and those facts form a 
part of the very issue which the Tribunal 
has to decide and the Act constituting the 
Tribunal gives it the power to come to a 
final decision on that matter then the 
decision of the Tribunal cannot be treated 
as one going to its jurisdiction and can- 
not, therefore, be questioned in any court. 
AIR 1952 SC 179; AIR 1952 SC 192 and 
AIR 1952 SC 319, Rel. on. (Para 14) 

Anno: C. P. C,. S. 9 N.<3. 

(e) Representation of the People Act (1951) 
S. 97. 

The right of the returned candidate or 
any other party to give evidence under 
S. 97 is no doubt conditioned by certain 
requirements. But the jurisdiction of the 
Tribunal in no way depends on the exis- 
tence of any of the facts stated in S. 97. 

(Para 12) 

The Tribunal has jurisdiction to deter- 
mine finally whether a person desiring to 
give evidence has or has not satisfied the 
conditions laid down in S. 97 of the Act 
and the question of the fulfilment of those 
conditions is not collateral to any main 
question which the Tribunal has to de- 
cide but is the very issue which the Tri- 
bunal has to enquire. It follows, therefore, 
that even though the applicant may think 
that the Tribunal arrived at erroneous 
decision, he would not be entitled to say 
that the decision of the Tribunal was one 
given without jurisdiction or that the 
Tribunal gave itself or deprived itself of 
jurisdiction by a wrong decision. (Para 14) 

(f) Representation of the People Act (1951), 
S. 86 — Trial of election petition when com- 
mences. 

The trial of an election petition does 
not commence either with its presenta- 
tion to the Election Commission or with 
the appointment of a Tribunal. Nor does 
it commence with the publication of’ an 
election petition under S. 90. The trial of 
an election petition commences when 
after the filing of a reply thereto and of a 
recriminatory petition, if any, the points 
in controversy between the parties are 
settled and their investigation begins. 

(Para 15) • 
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(g) Representation of the People Act (1951), 
Ss. 97 proviso, 86 (5) — No-tice of recrimina- 
tion, validity. 

The giving of a notice of recrimination 
to the tribunal is an act required to be 
done before the commencement of the 
trial. That being so, under S. 86(5) and 
S. 97 a notice of recrimination to the 
Tribunal in order to be valid must be 
given to the Chairman. 

It is incumbent on the applicant to deli- 
ver the notice within time to the Chair- 
man of the Tribunal by presenting the 
notice personally or by sending it by re- 
gistered post so to reach him within time 
m the ordinary course of post. (Para 15) 

Obiter : Held on facts that the presenta- 
tion of th.c notice to a member of the 
Tribunal who was not authorised cither 
by the Act or by the Chairman himself, 
to receive the notice was not a valid 
presentation of the notice. (Para 15) 

Anand Bihari Misra, for Applicant; Shiv- 
clayal, for Opponent (No. 1 Lachhiram); Ram- 
sahaj, opponent No. 2 in person; K. A. Chitaley, 
Advocate-General amicus curiae. 
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34 Bom 659 


DIXIT J. : This is an application under 
Arts. 226 and 227 of the Constitution of India 
for an order to quash a determination of the 
non-applicant tribunal, whereby it determined 
that ns the applicant had failed to give to the 
Tribunal a notice of his recriminatory petition 
within the prescribed time, he was not entitled 
to give evidence in support of it, and for a 
direction to the tribunal to receive the evi- 
dence that may be tendered by the applicant 
to prove that the election of the opponents 
Ramsahai and Sunnulal would have been void 
if they had been the returned candidates and 
a petition had been presented calling in ques- 
tion their election. 


(2) The matter for our consideration arises 
in this way. At the general election of the 
Madhya Bharat State Assembly held in 
January 1952, seven persons were nominated as 
candidates for election to fill two seats in the 
Bhelsa constituency. The applicant Jamna- 
prasad and the non-applicam No. 7 Chatur- 
bhuj were declared duly elected. A petition 
was shortly afterwards lodged with the Elec- 
tion Commission under S. 81, Representation 
of the People Act, 1951 (hereinafter referred to 
as “the Act”) by one of the unsuccessful candi- 
dates, namely, Lachhiram opponent No. 1, 
praying for a declaration that the election of 


the returned candidates was void and that the 
non-applicants Ramsahai and Sunnulal have 
been duly elected. The election petition is 
being tried by a tribunal consisting of Mr 
Dong re, the District Judge of Dhar as the Chajrl 
man and Mr. Surajbhan, the District Judge of 
Gwalior and Mr. Bhagwan Swaroop, an Advo- 
cate of this Court as members of the Tribunal. 

On the publication of the election petition 

9 i n « e i r o-o 9C \u f the in tlle Official Gazette of 
21-8-19 d 2, the applicant Jamnaprasad gave 

notice to the Tribunal of his intention to lead 
evidence to prove that the election of Ramsahai 
and Sunnulal would have been void if they had 
been the returned candidates, by presenting 
before Mr. Surajbhan — a member of the Tri- 
bunal — at Gwalior a recriminatory petition 
addressed to th e Chairman of the Tribunal 
The recriminatory petition was filed on 4-9- 
1952. Mr. Surajbhan received it and then for- 
warded it to Mr. Dongi'e the Chairman of the 
Tribunal by registered post. Mr. Dongre re- 
ceived the notice on 11-9-1952. At the hearing 
of the election petition the non-applicant 
Lachhiram took the objection that the recri- 
minatory petition had not been presented with- 
in time to the. proper authority, namely, the 
Chairman of the Tribunal. Thereupon the 
Tribunal framed an issue as to whether the 
notice of “recrimination” under S. 97 of the 
Act had been presented to the proper authority 
within time. 


After hearing th e parties on this issue, the 
Tribunal came to the conclusion that as under 
the proviso to S. 97 read with S. 86(5) of the 
Act notice of “recrimination” was required to 
be given to the Chairman of the Tribunal with- 
in fourteen days from the date of publication 
of the election petition under S. 90, the presen- 
tation on 4-9-1952 of the recriminatory petition 
by the applicant Jamnaprasad to Mr. Surajbhan 
a member of the Tribunal did not constitute a 
valid notice to the Chaiiman of the Tribunal 
and that when the notice was received on 11- 
9-1952 by the Chairman per registered post, the 
time limit prescribed in the proviso to S. 97 for 
giving notice had already elapsed. The Tri- 
bunal, therefore, did not ‘permit the applicant 
to give any evidence in support of his recrimi- 
natory petition. 

(3) In this petition, challenging the correct- 
ness of the decision of the Tribunal, the appli- 
cant states that inasmuch as the trial of an 
election petition commences when it is pre- 
sented to the proper authority and as the 
giving of a notice to the Tribunal under S. 97 of 
the Act is a matter to be done after the com- 
mencement of the trial, sub-s. (5) of S. 86 can- 
not be applied in construing the meaning of 
the word Tribunal’ used in S. 97; that in rela- 
tion to S. 97 ‘tribunal’ means the Chairman and 
all the members of the Tribunal; that when a 
copy of the election petition was served on 
the applicant under Section 90, the appli- 
cant was also given a notice in writ- 
ing that the petition would be heard on 
13-10-1952 at 11 A.M., in Gwalior in the Court 
Room of the District Judge, Gwalior, and that 
he should appear on this date either in person 
or through his pleader and file his reply to the 
petition on or before the date pf hearing and 
that in the event of there being a change in the 
place of the trial the applicant \voul9 be able 
to obtain the necessary information from the 


E 1953 
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k Court of District Judge Gwalior; that after the 
vs receipt of this notice there was no change in 

i the place of the trial; that on 4-9-1952. Mr. Suraj- 

|i bhan one of the members of the Tribunal alone 
i> was in the Court of District Judge in Gwalior 
c and the Chairman and the other members were 
'<> not to be found in Gwalior; and that in these 
i circumstances the recriminatory notice present- 
* ed before Mr. Surajbhan on 4-9-1952 should be 
} “considered to have been validly presented to 
j the proper authority”. The applicant’s grievance 
, is that the Tribunal has acted without juris- 
. diction in deciding that the notice of recrimi- 
nation was not given in time to the proper 
f authority and that “in passing the impugned 

’ order the Tribunal has failed to exercise juris- 

diction vested in it”. 

(4) In the returns filed on behalf of the non- 
; applicants Lachhiram and Ramsahai, the peti- 
tion is opposed firstly on the ground that un- 
, der Art. 329(b) of the Constitution the Election 
Tribunal has exclusive jurisdiction to deter- 
, mine whether a notice of recrimination has or 
: has not. been validly given and that, therefore, 

the decision of the Tribunal on merits cannot 
be challenged before this Court under Art. 226 
and Art. 227 of the Constitution of India. 
Secondly it is stated that on merits the deci- 
sion of the Tribunal is in accordance with law 
that under S. 86(5) of the Act the Chairman of 
Tribunal is deemed to be the ‘tribunal’ as res- 
pects any matter to be done before the com- 
mencement of the trial and as the receipt of 
the notice of recrimination js a matter anterior 
to a trial which commences in law only at the 
stage where the examination and determination 
of a cause is undertaken by a Tribunal, the 
notice presented by the applicant to Mr. Suraj- 
bhan was not a valid notice to the Tribunal* 
that the applicant was fully aware of the fact 
that the office of the Chairman of the Tribunal 
was in Dhar; and that the fact that th* appli- 
cant was informed that the election petition 
would be heard in Gwalior was not relevant 
in . determining the place where matters re- 
quired to be done before the commencement of 
the trial should be done. 


(5) The first question that this case raises, is 
of some importance. It is whether this Court 
can enqmre into the. validity and correctness 
of the proceedings or orders of 'he Eleclion 
^pkjjnal constituted under the Representation 
of the People Act, 1951. The question turns 
upon the construction of Art. 329(b) of the Con- 
stitution and S. 105 of the Act. Article 329(b) 


Notwithstanding anything in this Constitution 
no election to either House of Parliament or 
to the House or either House of the Legisla- 
ture of a State shall be called in question 
except by an election petition presented to 
such authority and in such manner as may 
be provided for by or under any law made bv 
the appropriate Legislature.” y 

Section 105 of the Act is as follows: 

“Every order of the Tribunal made under this 
Act shall be final and conclusive.” 

(6) The meaning and scope of Art. 329(b) 
has been explained by the various High Courts 
including this Court, and the Supreme Court 
in cases where nomination papers of candidates 
•seeking election were rejected by the returning 
officers. I am not going to refer to all these 
cases. But I should like to refer to this Court’s 
decision in — ‘Shankar Rao v. State of Madhya 


Bharat’, AIR 1952 Madh B 97 (A) and to the 
decision of the Supreme Court in — ‘Ponnu- 
swami v. Returning Officer, Namakkal’, AIR 
1952 S C 64 (B). In the first case a Full Bench 
of this Court held that Art. 329(b) of the Con- 
stitution means that notwithstanding anything 
contained in Arts. 225, 226, 227 and 228 and 
other Articles of the Constitution, no election 
can b e called in question by invoking the powers 
of the High Court under these Articles and 
that the word ‘election’ in Art. 329(b) means 
the whole procedure whereby a person is elected 
to the Parliament or to the State Legislature 
in accordance with the provisions of the Act and 
that the acceptance or rejection of a nomination 
paper forms a part of the election. It was also 
observed by this Court that Ss. 105 and 170 ot 
the Act did not by themselves in any way 
affect the jurisdiction of the High Court under 
Art. 226 or Art. 227 and that the jurisdiction of 
the High Court to enquire under Arts. 226 and 
227 into the validity of any election was taken 
away not by the Act but by Art. 329 itself. 

In ‘the case of Ponnuswami (B)’ the Supreme 
Court also held that the word ‘election’ had 
been used in Part XV of the Constitution in 
the wide sense, that is to say, to connote the 
entire procedure to b e gone through to return 
a candidate to the legislature; that Art. 329(b) 
ousted the jurisdiction of the Court in regard to 
electrol matters and was enacted to lay down 
the only mode in which an election could be 
challenged and to provide that any matter 
which has the effect of vitiating an election 
should be brought up only at the appropriate 
stage in an appropriate manner before a special 
Tribunal and should not be brought up at an 
intermediate stage before any Court. It is thus 
plain from the meaning put by the Supreme 
Court on the word ‘election’ that Art. 329(b) 
excludes the jurisdiction of the Courts with 
regard to matters forming a part of the whole 
procedure whereby a candidate is returned to 
the legislature. 

The learned Advocate-General appearing as 
amicus curiae suggested that the words “not- 
withstanding anything in this Constitution” and 
the words “in such manner as may be provided 
for by or under any law made by the appro- 
priate legislature” must be read as meaning 
that the jurisdiction of the High Court is taken 
away not only with regard to matters forming 
a part of the whole procedure whereby a can- 
didate is returned but also in regard to the 
proceedings and orders of the Election Tribunal 
set up under the Act to try an election petition 
calling in question an election. As I under- 
stood him, he said that as the Constitution 
created the right of calling in question, a n elec- 
tion and prescribed a remedy under a statute 
specially enacted for enforcing that right, that 
procedure and remedy and no other must be 
followed; that if, therefore, the special statute, 
namely, the Representation of the People Act, 
1951, provides that every order of the Tribunal 
made under the Act shall be final and conclu- 
sive, then this Court has no power under Art. 
226 or Art. 227 to determine whether the order 
of the Tribunal is valid or correct. 

It is quite true that the words “notwith- 
standing anything in this Constitution” which 
occur in Art. 329(b) override all other provi- 
sions of the Constitution. But it appears to 
me that the argument of the learned Advocate- 
General does not give due weight to the words 
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j “election” and “by an election petition” which 
occur in Art. 329(b). The words “in such man- 


• it-* 


r. 


may be provided for by cr under any 
"Me by the appropriate legislature” on 
, wruch the learned Advocate-General laid con- 
siderable stress have to be read with the pre- 
ceding words “except by an election petition 
presented to such authority”. The effect of 
Art. 329(b) is that so far as calling in question 
any election is concerned, it can be done only 
“by an election petition” by presenting to “such 
authority” and “in the manner” prescribed by 
a law of the appropriate legislature. The word 
, ‘election’ must now be read in the sense indi- 
cated by the Supreme Court in the case of 
Penn us wa mi. 

It is no doubt true that the Supreme Court 
explained the meaning of the word ‘election’ 
while dealing with the question whether re- 
jection of a nomination paper is a part of elec- 
tion. But there is nothing in the decision of 
the Supreme Court to justify the view that the 
word ‘election’ would include proceedings and 
orders of an Election Tribunal and that “call- 
ing in question an election” could cover calling 
in question the working of the machinery set up 
for “calling in question an election”. There is, 
however, a strong probability that very different 
language would have been used by the Consti- 
tuent Assembly if “election” as used in Art. 329 
<b) had been intended to bear what I cannot help 
calling the artificial meaning for which the 
learned Advocate-General contends. 

The learned Advocate-General drew our 
attention to the observation of the Supreme 
Court in the case of Ponnuswami that the words 
“notwithstanding anything in this Constitution” 
give to Art. 329(b) “the same wide and binding 
effect as a statute passed by a sovereign legis- 
lating like the English Parliament” and said 
that inasmuch as the Representation of the 
People Act is the law contemplated in Art. 329 
(b), S. 105 of that Act must be taken to have 
the same binding effect so as to exclude the 
jurisdiction of this Court to question the vali- 
dity of proceedings and orders of tho Election 
Tribunal. As I read the observation which 
is to be found at the end of para 14 of the 
judgment of the Supreme Court in ‘the case 
of Ponnuswami (B)\ I think it refers to the 
binding effect of the provisions of Art. 329(b) 
and not to the binding effect of any law con- 
templated by it. In that observation their 
Lordships of the Supreme Court did not import 
that the Representation of the People Act, 1951, 
had also the same binding effect “as a statute 
passed by a sovereign legislature like the 
. English Parliament”. Even assuming that the 
| Representation 0 f the People Act, 1951, has the 
binding effect suggested by the learned Advo- 
cate-General, I do not think that the provision 
in S. 105 of the Act that “every order of the 
Tribunal made under the Act shall be final and 
conclusive” can be taken as preventing this Court 

from setting aside a decision of the Tribunal 
given without or in excess of its jurisdiction. 

In this connection I need only refer to what 
Lord Goddard, C. J., has said with regard to 
statutes passed by the English Parliament 
making the decisions of a Court or individual 
or a statutory authority final and conclusive. 

In — ‘R. v. Northumberland Compensation 
Appeal Tribunal’, (1951) 1 All E R 208 (C) 
he said at p. 273: 

“Many statutes have taken away certiorari in 
respect of the matters with which those 


statutes have dealt, but that never debarred 
the Court from granting certiorari if it was 
a question of jurisdiction. If an inferior 
Court had wrongly given itself jurisdiction 
certiorari would lie to quash its order, be- 
cause it had no jurisdiction to make it The 
taking away of certiorari by statute n 0 * doubt 
prevented the Court from inquiring into what 
I may call the merits of the determination, 
but it did not prevent the Court' from in- 
quiring whether or not the inferior Court had 
any jurisdiction to make the order. Many 
cases are found in the reports where certiorari 
had been taken away, the statute providing 
that the decision of the inferior Court was 
not to be removed into any Court by writ of 
certiorari or otherwise, and ye,t the Courts 
granted certiorari in respect of those very 
matters on the ground of jurisdiction.” 

(6) The proposition that where a statute lays 
down that orders made or proceedings taken 
under it shall be final and conclusive, the 
finality cannot be attached to proceedings and 
orders coram non judice also follows from the 
decisions of th e Privy Council in — ‘Colonial 
Bank of Australasia v. Willan’, (1874) 5 P C 417 
(D) and in — ‘Secretary of State v. Mask & Co.\ 
AIR 1940 PC 105 (E). In the former case Sir 
James Colvile in delivering the judgment of 
the Privy Council pointed out that: 

“There arc. numerous cases in th e books which 
establish that, notwithstanding the privative 
clause in a statute, the Court of Queen’s 
Bench will grant a writ of certiorari, but 
some of those authorities establish, and none 
are inconsistent with, the proposition that 
in any such case that Court will not quash 
the order removed, except upon the ground 
either of a manifest defect of jurisdiction in 
the Tribunal that made it, or of manifest 
fraud in the party procuring it.” 

(7) In ‘AIR 1940 PC 105 (E)’ the Privy Coun- 
cil observed as follows : 

“It is settled law that the exclusion of the 
jurisdiction of the Civil Courts is not to be 
readily inferred, but that such exclusion must 
either be explicitly expressed or clearly im- 
plied. It is also well settled that even if 
jurisdiction is excluded the Civil Courts have 
jurisdiction to examine into cases where the 
provisions of the Act have not been applied 
with or the statutory Tribunal has not acted 
in conformity with the fundamental princi- 
ples of judicial procedure.” 

(8) I am, therefore, inclined to think thatt 
while it would not be open to this Court to! 
exercise its powers under Art. 226 or Art. 227 
so as to interfere with a decision of the Tri- 
bunal merely upon the ground that the deci- 
sion is erroneous cither in respect of facts or 
in point of law, this Court has the power to 
examine and correct any decision of the Tri- 
bunal on the ground of jurisdiction, fraud or 
violation of the principles of natural justice, 
Indeed, the learned Advocate-General though 
at first lie was disposed to say that the juris- 
diction of this Court under Art. 226 or Art. 227 
of the Constitution to review a decision of the 
Tribunal was completely barred, conceded later 
on that this Court was not prevented from in- 
quiring whether or not the Tribunal had any 
jurisdiction to make the order challenged. 

(9) During the course of their arguments the 
learned Advocate-General and Mr. Shivdayal 
learned counsel for the opponent Lachhiran* 
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contended that a writ in the nature of cer- 
tiorari could not be made in respect of an order 
passed by the Election Tribunal as it was not 
an inferior Tribunal. Learned Counsel relied 
especially on the fact that under S. 86 of the 
Act a Judge of a High Court could be appoint- 
ed a chairman of the tribunal and on the Privy 
Council decision reported in — ‘Goonesinha v. 
O. L. de Kretser’, AIR 1945 PC 83 (F). There 
is no force in the contention that the Election 
Tribunal is not an inferior Tribunal. The Tri- 
bunal is a creature of the Representation of the 
People Act and its jurisdiction is strictly con- 
trolled by the Act which brings it into exis- 
tence. It has to function within the four cor- 
ners of the Act. It is a tribunal of limited 
jurisdiction and authority. That being so, it 
is clearly a tribunal inferior to a Court of 
general jurisdiction. It may be mentioned that 
the expression “inferior Court” came into use 
as a means to distinguish between the Superior 
Court and other Courts over which th e Superior 
Court exercises a supervisory jurisdiction by 
writs of mandamus, certiorari or prohibition or 
other writs but the expression is now used to 
denote Courts of special or limited authority 
constituted “ on such principles that their pro- 
ceedings must show jurisdiction”. The in- 
ferior or superior character of a Court or tri- 
bunal is not determined by the position or the 
status of the persons constituting it. It de- 
pends on the powers and jurisdiction conferred 
on the tribunal or the Court by the statute es- 
tablishing it. On the question of the subordina- 
tion of all tribunals of limited jurisdiction to 
the High Court, there is a significant decision of 
the Kings Bench Division in the ‘King v Assess- 
ment Committee of the Metropolitan Borough 
of Shoreditch; Ex part e Morgan’, (1910) 2KB 

859 (G). Farwell L. J., observed as follows at 
page 880 : 

“The existence of the provisional list is a 
condition precedent to their jurisdiction to 
hear and determine, and as the claimant is 
entitled t 0 require them to hear and deter- 
mine, they cannot refuse to take the steps 
necessary to give rise to such jurisdiction; if 
they do, their refusal may be called in ques- 
tion in the High Court. No tribunal 0 f in- 
ferior jurisdiction can by its own decision 
finally decide on the question of the existence 
or extent of such jurisdiction; such question 
is always subject to review by the High 
Court, which does not permit the inferior 
tribunal either to usurp a jurisdiction which 
it does not possess whether at all or to the 
extent claimed, or. to refuse to exercise a 
jurisdiction which it has and ought to exer- 
cise. Subjection in this respect to the High 
Court is a necessary and inseparable inci- 
dent to all tribunals of limited jurisdiction 
for the existence of the limit necessitates an 
authority to determine, and enforce it: it is 
a contradiction in terms to create a tribunal 
with limited jurisdiction and unlimited power 
to determine such limit at its own will and 
pleasure — such a tribunal would be auto- 
cratic. not limited — and it is immaterial 
whether the decision of th e inferior tribunal 
on the question of the existence or non-exis- 
tence of its own jurisdiction is founded on 
law or fact; a Court with jurisdiction con- 
fined to the city of London cannot extend 
such jurisdiction by finding as a fact that 
Piccadilly Circus is in the ward of Chepe.” 


(10) In our country having regard to the mo- 
visions of Arts. 226 and 227 of th e Constitution, 
the High Court must be regarded as a superior 
Court to whom all tribunals of limited juris- 
diction are subordinate. The Privy Council 
decision reported in \AIR 1945 PC 83 (F)’ is not 
an authority for the proposition that where 
a Judge of the High Court is the chairman or 
a member of the Tribunal then th e Tribunal 
becomes a superior Court to whom another 
superior Court cannot issue a writ of certiorari. 
In that case the Privy Council affirmed an older 
of the Chief Justice of the Supreme Court of 
Ceylon refusing to issue a writ of certiorari, 
to quash an order passed by a Judge of the 
Supreme Court as the Election Judge on the 
ground that the order was passed by the Elec- 
tion Judge as a Judge cf the Supreme Court 
and that the cognizance of election petition 
was under an Order-in-Council an extension of, 
or addition to, the ordinary jurisdiction of the 
Supreme Court. The Ceylon case is not in 
point here. 

(11) This brings me to the question whether 

the Election Tribunal had jurisdiction to hold 
that the notice of recrimination given by the 
petitioner was not presented in time to the 
proper authority and whether by so holding the 
Tribunal gave itself jurisdiction which it did 
not possess or deprived itself of jurisdiction 
which had been entrusted to it by the Act. 
Learned counsel for the petitioner made no 
attempt to show how the decision of the Tri- 
bunal which he was attacking was without 
jurisdiction or how by that decision the tri- 
bunal assumed a jurisdiction which it did not 
possess. He, however, urged that the tribunal 
had divested itself of jurisdiction by a wrong 
decision. The learned Advocate-General and 
Mr. Shivdayal who adopted the arguments cf 
the Advocate-General relying on the Suoreme 
Court’s decisions in — ‘Parry & Co. Ltd.^ Dare 
House Madras v. Commercial Emplovees Asso- 
ciation Madras’, AIR 1952 S C 179 (FI)- 

‘Veerappa Pillai v. Raman and Raman Ltd.’, AIR 
1952 SC 192 (I); — ‘Ebrahim Aboobakar v. 
Custodian General of Evacuee Property, New 
Delhi’, AIR 1952 S C 319 (J) contended that the 
question whether the applicant had or had not 
presented in time the notice of recrimination 
to the proper authority was not a matter of 
jurisdiction of the Tribunal and that, therefore 
even if the Tribunal’s decision was erroneous 
it could not be said that it was made without 1 
jurisdiction or that by that decision the Tribu- 
nal assumed a jurisdiction not given to it cr 
refused to exercise the jurisdiction vested in it. 

(12) When one considers the provisions of 
S. 97 of the Representation of the People Act, 
it seems plain that the contention put forward 
on benalf of the applicant is untenable. Under 
that section the returned candidate or any 
other party after fulfilling certain conditions is 
entitled to give evidence to prove that the 
election, of. a particular candidate would have 
been void if he had been the returned candidate 
and a petition had been presented calling in 
question his election. The conditions are: that 
the returned candidate or such other party must 
give a notice to the Tribunal of his intention 
to give evidence within fourteen days from 
the date of publication of the election petition 
under S. 90; he must also give the security re- 
ferred to in Ss. 117 and 118; and the noticej 
must be accompanied by the statement and 
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list of particulars required by S. 83 in the 
case of an election petition and the notice must 
be signed and verified in like manner. The 
question whether the notice is to the Tribunal 
or whether it has been given in proper form 
and within the time prescribed or whether the 
| security has been furnished are all matters for 
the decision of the Tribunal. The jurisdiction 
of the Tribunal to decide these questions is 
inherent in its very constitution as an Elec- 
tion Tribunal under the Act. It cannot, there- 
fore, be maintained that the decision of the 
Tribunal on these questions is one without 
jurisdiction. 

Now, it must be remembered that the ques- 
tions whether the notice is in proper form, or 
to the proper authority and within the pres- 
cribed time are a part of the very issue which 
the Tribunal has to decide in seeing whether 
the returned candidate or any other party 
concerned is entitled to give evidence. They 
ar e not what have been called collateral facts 
which have to be decided first by the Tribunal 
to enable itself to obtain jurisdiction before it 
proceeds to decide any main issue or to decide 
whether it shall or shall not do certain tilings. 
Having decided that the party desiring to give 
evidence has fulfilled the conditions laid down 
in s. 97 of the Act, the Tribunal is not requir- 
ed to take any further decision. If the party 
concerned has satisfied those conditions, then 
tlie Tribunal in exercise of the jurisdiction 
conferred on it under s. 90 of the Act records 
such evidence as may be tendered by that 
party. If on the other hand the parly has fail- 
ed to observe the preliminaries referred to in 
s. 97 then he is not entitled to give any evi- 
dence. The right of the returned candidate or 
any other party to give evidence under s. 97 
of the Act is no doubt conditioned by certain 
requirements. But the jurisdiction of’ the Tri- 
bunal in no way depends on the existence of 
any of the facts stated in s. 97. It may seem 
rather fine distinction but I think there is a 
distinction between a jurisdiction which is in 
fact limited by certain requirements, and a 
case in which a person having satisfied certain 
conditions becomes entitled to do or not to do 
a particular thing. In the latter case the ques- 
tion whether the person has or has not fulfilled 
certain conditions is a part of the very issue 
which the Tribunal has to decide when the 
person claims the right to do a particular thing 
and the decision of the Tribunal on those ques- 
tions is not one which goes to its jurisdiction. 

In — ‘R. v. Income Tax Special Purposes 
Commissioner’, (1888) 21 Q. B. D. 313 at p. 319 
(K), which is the leading case usually cited on 
this question, Lord Esher M. R. slated the law 
in this way : 

“When an inferior court or tribunal or body, 
which has to exercise the power of deciding 
facts, is first established by Act of Parlia- 
ment, the legislature has to consider what 
powers it will give that tribunal or body. It 
rnay in elTect say that, if a certain state of 
ir\c^s exists and is shown to such tribunal 
or body before it proceeds to do certain 
things, it shall have jurisdiction to do such 
things, but not otherwise. There it is not for 
them conclusively to decide whether that 
state of facts exists, and, if they exercise the 
jurisdiction without its existence, what they 
do may be questioned, and it will be held 
that they have acted without jurisdiction. 


But there is another state of things which may 

exist. The legislature may entrust the tribu- 
nal or body with a jurisdiction, which in- 
cludes the jurisdiction to determine whether 
the preliminary state of facts exists as well 
as the jurisdiction, on finding that it does 
exist, to proceed further or do something 
more. When the legislature are establishing 
such a tribunal or body with limited juris- 
diction, they also have to consider, whatever 
jurisdiction they give them, whether there 
shall be any appeal from their decision, for 
otherwise there will be none. In the second 
of the two cases I have mentioned it is an 
erroneous application of th e formula to say 
that the tribunal cannot give themselves ju- 
risdiction by wrongly deciding certain facts 
to exist, because the legislature gave them 
jurisdiction to determine all the facts, includ- 
ing the existence of the preliminary facts on 
which the further exercise of their jurisdic- 
tion depends; and if they were, given juris- 
diction so to decide, without any appeal be- 
ing given, there is no appeal from such exer- 
cise of their jurisdiction.” 

(13) Again in the Privy Council case — '(1874) 
5 P. C. 417 (D), after observing that absence of 
jurisdiction may be founded either on the 
character and constitution of the tribunal or 
upon the nature of the subject matter of the 
inquiry, or upon certain proceedings which 
have been made essential preliminaries to the 
inquiry, or upon a fact or facts to be adjudi- 
cated upon in the course of the inquiry, Sir 
James Colvile proceeded to say : 

“Objections founded on the personal incompe- 
tency of the judge, or on the nature of the 
subject-matter, or on the absence of some 
essential preliminary, must obviously, in most 
cases, depend upon matters which, whether 
apparent on the face of the proceedings or 
brought before the superior Court by affi- 
davit, are extrinsic to the adjudication im- 
peached. But an objection that the judge has 
erroneously found a fact which, though essen- 
tial to tlie validity of his order, he was com- 
petent to try, assumes that, having general 
jurisdiction over the subject-matter, he pro- 
perly entered upon the inquiry but, mis- 
carried in the course of it. The superior 
Court cannot quash an adjudication upon 
such an objection without assuming the func- 
tions of a Court of Appeal, and the power 
to retry a question which the judge was 
competent to decide. Accordingly the autho- 
rities of which — ‘Reg. v. James Bolton*, (1841) 
(1 Q. B. 66) (L) and —‘Reg. v. St. Olave’s 
Board of Works’, (1857) 8 El & Bl. 529 
(M) may be taken as examples, establish that 
an adjudication by a judge having jurisdic- 
tion over the subject-matter is, if no defects 
appear on the face of it. to be taken as con- 
clusive of the facts stated therein, and that 
the Court of Queen’s Bench will not on cer- 
tiorari quash such an adjudication on the 
ground that any such fact, however essential, 
has been erroneously found.” 

(14) Those cases have been applied by the 
Supreme Court in —‘AIR 1952 S. C. 319 (J)\ 
and —‘AIR 1952 S. C. 179 (H)\ and also by 
other High Courts in several cases. The law to 
be gathered from the Supreme Court’s decisions 
relied upon by the opponents and especially 
from the English cases referred to above, is 
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that, if a certain state of facts has to exist be- 
fore an inferior Tribunal has jurisdiction to 
do certain things, the Tribunal must, to enable 
itself to obtain jurisdiction, find that those 
facts exist. The Tribunal cannot give itself 
jurisdiction by a wrong decision on them and 
the superior Court may by means of proceed- 
ings for certiorari, inquire into the correctness 
of the decision. The decision as to those facts 
is collateral because, though the existence of 
jurisdiction depends thereon, it is not the main 
question which the Tribunal has to decide. If 
on the other hand the Tribunal is given juris- 
diction to determine certain facts and those 
facts form a part of the very issue which the 
Tribunal has to decide and the Act constitut- 
ing the Tribunal gives it the power to come to a 
final decision on that matter then the decision 
of the Tribunal cannot be treated as one go- 
ing to its jurisdiction and cannot, therefore, 
be questioned in any Court. 


Here I must explain the decision of the 
Bombay High Court to which I referred during 
the course of the hearing of the petition. It is 
the case of — ‘Sarafally Mamooji, In the matter 
of’; — ‘34 Bom 659 (N)\ In that case in a Mu- 
nicipal Election petition, the Chief Judge of 
the Small Causes Court, unseated two of the 
successful candidates and found cause of ob- 
jection against the candidate in whose favour 
were recorded the next highest number of 
votes. He declined to inquire further into the 
claims of any other candidates or to declare 
any other candidate elected, as, on his inter- 
pretation of s. 33 (2), Bombay Municipal Act, 
1888, he was not enabled to do so. Macleod 
J., issued a mandamus holding that s. 33 em- 
powered the Chief Judge to fill up any number 
of vacancies, created by setting aside th e elec- 
tion of any number of the returned candidates, 
from the list of unsuccessful candidates and 
that the case fell within the general principle 

in —‘Ex parte Milner (1851) 15 Jur. 
1037 (O) , that where an inferior tribunal im- 
properly refused to enter upon a complaint, a 
mandamus would lie. The Bombay decision ac- 
cords with the principles enumerated above. 
That was a case where by a wrong construc- 
tion of s. 33, Bombay Municipal Act, the Chief 
Judge divested himself of the jurisdiction to 
decide the main question of the claim of other 
candidates that they were duly elected. The 
construction of s. 33 was not the main issue 
which the Chief Judge had to decide. 


The case which, is very much apposite heri 
is the one to which I have already referred 
namely, - ‘(1888) 21 QBD 313 (K)’. In tha 
case a person claimed to b e entitled under j 

, m 0 j, I income-tax pah 

on proving certain facts to the satisfaction o 

the Commissioners for General Purposes / 

certificate for refund was issued by the Com 

missioners but the Commissioners for Specia 

Purposes refused to act upon it and order re 

payment of the amount saying that as th< 

‘facts’ necessary for a refund had not beer 

proved, the Commissioners for General Pur 

poses had no jurisdiction to give a certificah 

for repayment. It was held by the Court o: 

Appeal that the Commissioners for Genera 

Purposes had been given jurisdiction to finalb 

determine the requisite facts for a refund anc 

that the Commissioners for Special Purpose; 

could not question the decision of the Corn 

missioners for General Purposes on those facts 


even if erroneous as without jurisdiction. I 
think the present case is clearly one where 
the Tribunal has jurisdiction to determine 
finally whether a person desiring to give evi- 
dence has or has not satisfied the conditions 
laid down in S. 97 of the Act and the ques- 
tion of the fulfilment of those conditions is not 
collateral to any main question which the 
Tribunal has to decide but is the very issue 
which the Tribunal has to enquire. It follows, 
therefore, that even though the applicant may 
think that the Tribunal arrived at erroneous 
decision, he would not be entitled to say that 
the decision of the Tribunal was one given 
without jurisdiction or that the Tribunal gave 
itself or deprived itself of jurisdiction by a 
wrong decision. It seems to me that the for- 
mula stated by Lord Esher M. R., in — ‘(1838) 
21 QBD 313 at p. 319 (K), and applied by the 
Supreme Court in —‘AIR 1952 S. C. 319' (J)’ 
makes it impossible for us to treat th e peti- 
tioner’s complaint as going to jurisdiction of 
the Tribunal and on the rule laid down by the 
Supreme Court in the cases reported in — ‘AIR 
1952 S.C. 179 (H)’; —‘AIR 1952 S.C. 192 (I)’ & 
—‘AIR 1952 S. C. 319 (J)’, that a writ of cer- 
tiorari cannot be granted to quash the decision 
of the inferior Court within its jurisdiction on 
the ground that th e decision is wrong, the ap- 
plicant’s prayer for an order of certiorari for 
quashing the decision of the tribunal must be 
refused. 

(15) In view of what I have said above it 
is really unnecessary for me to express an opi- 
nion upon the question whether the Tribunal 
arrived at a right decision. For, even if the 
Tribunal has wrongly construed certain provi- 
sions of the Act and arrived at an erroneous 
decision, that would not entitle the applicant 
to say that the decision was given without ju- 
risdiction. But it appears to me extremely 
difficult to maintain that the decision of the 
Tribunal is wrong or manifestly unjust or 
that in giving that decision the Tribunal ha s 
acted contrary to the principles of natural 
justice. The notice which was received by the 
Chairman on 11-9-1952 being admittedly not 
within time, the short point is whether the 
presentation of a notice to a member of the 
Tribunal at the place of the trial is a valid 
presentation to the Chairman under s. 97. 

The applicant argues that as the trial of an 
election petition commences when it is pre- 
sented to the Election Commission or at least 
when a tribunal is constituted, the word “tri- 
bunal’.’ in s. 97 of the Act has not the mean- 
ing given to it by s. 86(5); that under s. 97 
a notice need only be given to the Tribunal 
and not to the Chairman; & that if at the time 
of giving of a notice at the place of the trial 
only one member is present a n d the others are 
not, then the presentation of the notice 
to the member present would be a valid pre- 
sentation of the notice for the purposes of s. 
97 # 

In my opinion, this view is not correct. The 
fact that on presentation of an election peti- 
tion to the Election Commission, if the peti- 
tion is not dismissed under s. 85, an Election 
Tribunal is appointed for the trial of the peti- 
tion, points with reasonable clarity to the in- 
ference that the trial of an election petition 
does not commence either with its presenta- 
tion to the Election Commission or with th« 
appointment of a Tribunal. Nor can it be 
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contended that it commences with the publi- 
cation of an election petition under s. 9U. 
Such a contention would not be in conformity 
with t. e natural meaning of the word “trial” 
whic.i means a judicial examination and de- 
tei nu nation of issues between the parties, whe- 
ther they he of law or fact by the Judge. I 
I take this definition from the Oxford English 
j Dictionary. On this definition it is clear "that 
j the trial of an election petition commences 
when after the filing of a reply thereto and 
of a reel i minatory petition, if any, the points 
m controversy between the parties are settled 
1 and their investigation begins. The meaning 
of the word Trial’ suggested by the learned 
■ounsel for the applicant if accepted would 
render s. 86(5) of the Act wholly nugatory. 
In my opinion the giving of a notice of recri- 
mination to the Tribunal is an act required to 
be done before the commencement of the trial. 
That being so, under ss. 86(5) and 97 a notice 
of the recrimination to th e Tribunal in order 
I to be valid must be given to the Chairman. 
As a matter of fact in the present case notice 
was given to the Chairman. Therefore, the 
question whether the notice was addressed to 
the proper authority does not arise. 

Now though it is provided by s. 81 of the 
Act that an election petition shall be deemed 
to have been presented to the Election Com- 
mission when, it is delivered to the Secretary 
of the Commission or to such other officer as 
may be appointed by the Election Commission 
in that behalf, by the person making the peti- 
tion cr by any person authorised by him in writ- 
ing or when it is sent by registered post is 
delivered to the Secretary to the Commission 
or the officer so appointed, there is no ana- 
logous provision in the Act with regard to the 
presentation of a recriminatory petition. The 
Act nowhere says that a notice of recrimina- 
tion shall be deemed to have been presented 
to the Chairman when it is left at the office 
of the Tribunal or at the place of the trial 
or when it is delivered to any member of the 
Tribunal or to any person authorised by the 
Chairman in that behalf. It is also not the 
c-ase of the petitioner that the Chairman could 
have authorised a member of the Tribunal to 
receive the notice on his behalf and that in 
iact he did so authorise Mr. Surajbhan a 
member of the Tribunal. It was, therefore, 
incumbent on the applicant to deliver the 
notice within time to the Chairman of the 
Tribunal by presenting the notice personally or 
by sending it by registered post so to reach 
him within time in the ordinary course of 
post. The fact that the applicant was inform- 
ed by a notice that the trial would be held in 
Gwalior on 18-10-1952 would at the most in- 
dicate that the office of the Tribunal would be 
'in Gwalior on 13-10-1952 and that (he Chair- 
man and the members of the Tribunal would 
be in Gwalior on that date. The petitioner was 
net justified in reading into that notice an in- 
timation to the effect that the office of 
the Tribunal was located in Gwalior for all 
time or that the Chairman of the Tribunal 
would be in Gwalior before 13-10-1952. 

By the notifications published in the Gazette 
of 7-8-1952 page 323 and 21-8-1952 page 366 
the applicant was left in no doubt that Mr. 
Dongro the District Judge of Dhar was the 
Chairman; that a copy of the election petition 
which was served on him was issued from 
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Mr. Dongre’s office in Dha r and that Mr 
Dongre was discharging his duties as Chair- 
man of the Tribunal from his address in Dhar 
It cannot, therefore, be maintained that the 
petitioner was not made aware of the address 
of the Chairman of the Tribunal or of the 
location of the office of the Tribunal and was 
misled by the Tribunal itself as to the place 
where the notice of the recrimination had to 
be served on the Chairman of the Tribunal 
The petitioner should have delivered th e notice 
of recrimination to the Chairman of the Tri- 
bunal at Dhar. Th e presentation of the notice 
to Mr. Surajbhan who was not authorised 
either by the Act or by the Chairman himself, 
to receive th e notice was not a valid presen- 
tation of the notice. In my judgment the 
Tribunal came to a right decision in holding 
that the notice of recrimination was not pre- 
sented within time to the Chairman of the 

Tribunal. 

(16) For the above reasons the conclusion 
that I come to is that this application 
must be dismissed, leaving the parties to bear 
their own costs. 

(17) SEIINDE C. J. : I agree. 

A/'K.S. Application dismissed. 
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ORDER: This is an application under Art. 
13.3, Constitution of India, for leave to appeal 
to the Supreme Court from our decision dated 
27-11-1951 in Civil Miscellaneous Appeal No. 42 
of 1951, upholding an order made by the Addi- 
tional District Judge, Indore, whereby he ap- 
pointed. a receiver of the mortgaged property 
in the ptnintilT-non-npplicant’s suit to enforce 
lour mortgages executed by the applicant. 

(2) We have heard learned counsel for the 
parties. In our opinion, this application must 
be rejected because the order sought to be 
appealed from is not a final order and the 
proposed appeal does not involve any substan- 
tial question of law. The question as to what 
is a “final order” for the purposes of S. 109, 
Civil P. C. and S. 205, Government of India 
Act. 1935, has been considered in a number 
of cases. In — ‘Mohammad Amin Brothers 
Ctd. v. Dominion of India*. AIR 1950 FC 77 (A), 
it has been observed that: 
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“The expression ‘final order’ in Section 205, 
Government of India Act, has been used in 
contradistinction to what is known as ‘inter- 
locutory order’ and the essential test to dis- 
tinguish the one from the other has been 
discussed and formulated in several cases 
decided by the Judicial Committee. All the 
relevant authorities bearing on the question 
have been reviewed by this Court in their 
recent pronouncement in — ‘Kuppuswami 
Rao v. The King’, AIR 1949 FC 1 (B) and 
the law on the point, so far as the Court is 
concerned, seems to be well settled. In full 
agreement with the decisions of the Judicial 
Committee in — ‘Firm Ram Chand Manjimal 
v. Firm Goverdhan Das Vishandas’, AIR 1920 
PC 86 (C) and — ‘Abduf Rahman v. D. K. 
Cassim and Sons’, AIR 1933 PC 58 (D), and 
the authorities of English Courts upon which 
the pronouncements were based,’ it has been 
held by this Court that the test for deter- 
mining the finality of an order is whether 
the judgment or order finally disoosed of th® 
rights of the parties. To quote the language 
of Sir George Lowndes in — ‘AIR 1933 PC 

58 i (D), “The finality must be a finality in 
i elation to the suit. If after the order, the 
suit is still a live suit in which the rights of 
the parties have still to be determined, no 
appeal lies against it. The fact that the 
order decides an important and even a vital 
issue is, by itself, not material. If the 
decision on an issue puts an end to the suff 
the order will undoubtedly be a final one! 
but if the suit is still left alive and have got 
to be tried in the ordinary way, no finality 
could attach to the order.” 

a i 3) Th< v expression “final order” as used in 
Art. 133 has to be construed in the light of 
these observations. Mr. Papdey learned counsel 
fcir the petitioner while accepting the proposi- 
tion that the true test of finality is whether the 
order finally disposes of th e rights of the 
parties, argues that in the present case the 
order appointing a receiver is a final order 
inasmuch as it has affected the right of the 
apphcant to remain in possession of the pro- 
perty during the pendency of the suit. We are 
™ a r b f le , t0 acce Pt this contention. The appoint- 
ment of a receiver is in the discretion of the 
Court, and is made whenever it appears to the 
Court that it would be just and convenient to 
appoint a receiver The appointment of a re- 
ceiver is not intended to effect, and does not in 
any way decides the rights of the narties. The 
object of appointing a receiver in a mortgage 
out is merely to protect the security. That 
being so. it cannot be maintained that an order 
appointing a receiver or refusing the apooint- 
ment of a receiver is a final order within the 

r an ' n i ° f f Art - ^ ?. his view is supported by 
the case of — Rajmti Prashad v Nrisinc’na 
Charan’, AIR 1933 Pat 293 (E), where it was 
held that an order refusing the appointment 
of a receiver was not a final order under s ioq 

(a), Civil P C This decision of the Patna H g°h 
Court was followed by the Madras High Court 
l P~ Rayarappen Nayanar v. Madhavi Amma’ 
AIR 1350 Madras 215 (F). The Madras case 
was no doubt reversed subsequently by the 
Supreme Court (see — ‘Rayarappan Nayanar 
v. K. V. V. Madhavi Amma’, AIR 1950 FC HO 
(G). But it was reversed on a different ground 
and not on the ground that an order removing 
or appointing a receiver affected the rights o' 
the parties and, was, therefore, a final order 
Learned Counsel for the apnlicant sought to 
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distinguish the Madras and Patna cases by 
saying that those cases dealt with an order 
refusing the appointment of a receiver The 
appointment of a receiver being discretionary, 
a ? d made . *?y the Court not on a consideration 
of tne rights 0 f the parties to remain in 
possession of the property during the pendency 
Oi tne suit but only on the consideration of 
preserving the property no distinction can be 
maae between an order apoointing a receiver 
or one refusing to appoint a receiver. Indeed, if 
as tne learned counsel for the applicant con- 
tends, tne appointment of a receiver affects 
he right of the party already in possession to 
continue in possession of the property while 
me suit lasts, it is clear that an order refusing 
tne appointment of a receiver would also affect 
the right of the party claiming the appointment 
of a receiver and the dispossession of the other 
par.y dunng the pendency of the suit. It is thus 
clear that no distinction can be drawn between 
an order appointing a receiver and an order 
remising the appointment of a receiver. 

^ if it is taken that in the present 

case the order appointing a receiver is a final 
order, the appeal intended to be filed therefrom 
does not involve any substantial question of 
nT'i The K contention that O. 41, R. 1, sub-clause 
(1) has been interpreted differently in — ‘Ram 
owarup v Anandi Lai’, AIR 1936 All 495 (Hi 
and, therefore, the case involves a substantial 
question of law may be disposed of by saving 
that the decision of the Allahabad High Court 

m was d °ubted in 

Devi v - Shah Chiron jee Lal\ 

(lih R rni 9l3 n A ^ 1 W and subsequently 

sub-rule (1; of R. 1, O. 40 was amended in 

Allahabad so as to make it clear that a party 

0 the^suit is not included in the words ‘‘any 
person . Learned counsel for the applicant also 
raised the objection that the trial Court had 
no jurisdiction to try the suit and pass an order 
appointing a receiver. As to this, it is sufficient 
to say that the point was never raised while 
proceedings were pending in the Court below 

1 in this Court. As the point was not raised 
and decided, it cannot be said that the order 
appointing a receiver rested uoon a considera- 
Lon and decision of that point and that a 
substantial question of law was involved in the 
case. Learned counsel for the applicant' also 
advanced the argument that as this Court 
while maintaining the order of the lower Court 
appointing a particular person as a receiver 
observed that the applicant was not precluded 
from staung his objections in the lower Court 
to tne appointment of that person as a receiver 
the order passed by this Court was not an 
affirming order. There is no substance in this 

“ T he result of our decision was to 
confirm the oiaer of the lower Court as regards 

nf 6 a Sv, r nt 0f a £ ece i ver and the selection 
of a particular person by the Court as a receiver. 

g Vf n hj us > namely, that if the 
. thought that the person selected 
snculd not have been appointed as a receiver 
or that lie should have been asked to give 
security, the applicant was at liberty to put 
has objections in the trial Court in no way 
varied the order passed by the lower Court. 

(5) The result is that this application is 
dismissed with costs. 

A/V.S.B. Application dismissed. 
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KAUL C. J. AND MEHTA J. 

Krishnakant Vyas and another. Applicants v. 
State, Opponent. 

Criminal Misc. Case No. 44 of 1951. D/- 30-4- 
1951. 

Constitution of India, Aits. 134(1) (c) and 
215 — Contempt of High Court — Nature of 
proceeding — Principles governing granting ol' 
certificate in criminal cases — Certificate re- 
fused. 

Article 134(1) (c) of the Constitution 
confers a wide discretion upon the High 
Courts. Under it an appeal shall lie to the 
Supreme Court from any judgment, final 
order or sentence in a criminal proceeding 
of a High Court if the High Court certifies 
that the case is a fit one for appeal to the 
Supreme Court. There is, however, nothing 
in the Constitution to indicate in what 
cases or classes of cases a certificate of 
fitness to appeal may be granted by the 
High Court. 

In the absence of anything in the Consti- 
tution to guide the Courts in this matter, 
the question should be determined on 
general principles and such inferences as 
may be drawn as to the nature and scope 
of the discretion conferred upon the High 
Courts from the existing criminal law of 
the country. There is another Article in 
the Constitution, Art. 136, under which 
the Supreme Court may in its discretion 
grant a special leave to appeal from any 
judgment, decree, determination, sentence 
or order in any cause or matter, passed or 
made by any Court or tribunal in India. 
How the discretion conferred upon the 
Supreme Court will be exercised in crimi- 
nal cases was indicated in the recent deci- 
sion of that Court in — ‘Pritam Singh’s 
case’, AIR 1950 SC 169. (Principles laid 
down in AIR 1950 SC 169, indicated). 

(Paras 6, 7, 9) 
Observations in AIR 1950 SC 169 may 
well furnish some guidance to the High 
Courts in granting of certificate applied 
for under Art. 134(1) (c). In granting a 
certificate for leave to appeal the High 
Court must be satisfied that there is rea- 
sonable ground for thinking that grave 
and substantial injustice may have been 
done by reason of some departure from 
the principles of natural justice. (Para 11) 
The High Court when considering an 
application for grant of a certificate under 
Art. 134(1) (c) does not sit in judgment 
upon its own decision. It has, however, 
been authorised to grant a certificate of 
fitness to appeal to the Supreme Court in 
any case that it might consider appropriate. 

It would not be proper for any Judge to 
attempt to define in a few clear cut cate- 
gories in what cases or classes of cases a 
certificate of fitness should be granted and 
thus to restrict the wide generality of the 
language advisedly used by the framers 
of the Constitution. Every case should be 
considered on its own facts and circum- 
stances, but a certificate should not be 
granted unless there is something excep- 
tional or special in the case calling for a 
review of the decision of the High Court 
by the Supreme Court. (Para 12) 


A. I.R. 

The jurisdiction exercised by the High 
Courts under Art. 215 of the Constitution 
is criminal jurisdiction. It is true that the 
High Court exercises as special and sum- 
mary jurisdiction in cases of contempt of 
itself. But from the earliest times it was 
never intended that the exercise of this 
jurisdiction should be made subject to a 
review by an appeal and there is a serious 
doubt whether a certificate of fitness can 
at all be granted in such a case except 
possibly under some extraordinary cir- 
cumstances. High Court would not be 
justified in applying to petitions for grant 
of a certificate under Art. 134(1) (c) in 
cases of conviction for a contempt of it- 
self, a standard 'of scrutiny different from 
that by which it judges applications for 
certificates of fitness in other cases. 

(Paras 6, 13, 16) 
Liability of an editor and printer when 
they are not connected with the work of 
the press at the relevant time when the 
contempt was published is not a question 
of gen'eral importance, since the law on 
the subject is well-settled. Similarly when 
the ground upon which the certificate is 
sought challenges a finding of fact, it is 
not a ground for granting certificate. 

(Paras 20, 21) 

M. B. Rege, for Applicants; Govt. Advocate, 
for the State. 
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KAUL C. J. : This is an application made by 
Krishnakant Vyas and C. M. Shah for a certifi- 
cate under Art. 134(1) (c) of the Constitution. 

(2) By an order of 23-4-1951 the petitioners 
Krishnakant Vyas and C. M. Shah along with one 
Shyamsundar Vyas were convicted for contempt of 
this High Court. Krishnakant Vyas and Shyam- 
sundar Vyas were sentenced to one month’s simple 
imprisonment each and C. M. Shah was ordered 
to pay a fine of Rs. 100/- or to undergo simple 
imprisonment lor 15 days in default. 

(3) The contempt in respect of which they were 
convicted and sentenced consisted in a story written 
by Shyamsundar Vyas which cast foul aspersions 
on the integrity of one of the Judges of this Court 
in discharge of his judicial functions. The story 
was published in a Hindi daily newspaper issued 
from Indore whereof Krishnakant Vyas is the 
Editor and C. M. Shah the Printer and Publisher. 
Krishnakant Vyas and C. M. Shah have expressed 
their intention to appeal to the Supreme Court 
against our order and made the present applica- 
tion lor grant of a certificate that the case is a 
fit one for appeal to that Court. 

(4) The applicants asked for a certificate on the 
following grounds: 

1. That they were advised that this is a fit ca so 
for being taken in appeal to the Supreme 
Court as it involves questions of general im- 
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portance, viz., the liability of the Editor and 
Printer when they were not connected with 
the work of press at the relevant time. 

2. That the judgment of this Hon’ble Court 
assumes (when holding that the petitioners 
did not express regret after the comment ap- 
peared in the Indore Samachar) that the peti- 
tioners knew or had reason to think that the 

story ^Tc.” had reference to V. M. 

Mehta J. of the Madhya Bharat High Court 

3. That there is no ground for holding that the 
petitioners Krishnakant Vyas had knowledge 
of the comment in the Indore Samachar The 
affidavit regarding this was filed at a very late 
stage and did not form subject of the rule 

(5) 'piere is also a prayer that Krishnakant 
Vyas be released on bail. 

(6) It is admitted that the jurisdiction exercised 
by the High Court under Art. 215 of the Constitu- 
te 11 is criminal jurisdiction and the matter in 
which the present application had been made is a 
criminal matter. Article 134 (l) ( C ) of the Con- 
stitution confer; a wide discretion upon the High 
Courts. Under it an appeal shall lie to the Sup- 
reme Court irom any judgment, final order or 
sentence in a crimmal proceeding of a High Court 
Jf Hlgh Court certifies that the case is a fit 
one for appeal to the Supreme Court. There is 
however nothing in the Constitution to indicate in 

S ta a !n S n 0I i clas3e s of ca ses a certificate of fit- 
ness to appeal may be granted by the High Court. 

.^Before dealing with the specific grounds 
raised by _ the application I shall briefly consider 

Uie conditions which must be fulfilled before the 

High Court will be justified, in granting a certi- 
fy, w ? o rt - Wl )(c) ' In ^e a bs e n ce of any- 

ter the question should be determined on general 
principles and such inferences as may be drawn 
as to the nature and scope of the discretion con- 
ferred upon the High Courts from the existing 
criminal law of the country. ^ 

® 111 our country all offences must be investi- 

tried 0r ° the ™se deaff with 

mTnal Pr'ocedui^ (gTSeW? r COde of Cri ’ 
nrphpn<jiv^ * ?' •, j Code contains com- 

ssnaissss 

1 dedsteTof “curt tv th( J 

Committee of Privy Council i^exercise of ' the 
royal prerogative on behalf of the Crown 

2. There was a right of appeal in a limited clashes 
of cases against the decisions of 2 S 

3 An appeal under S. 411 A ( 4 ). 

(9) For obvious reasons there pcm ~ 

of appeal to the Judicial Committee 0 ?' L q “ p* 1 . 021 

Council. Article 134(l)(c) of C ConstUu«on ho^ 

ever gives a right of appeal to the Supreme court 
m criminal matters. There is a -L V ourt 

the Constitution Art. 136 under which ^the^SuS 
reme Court may in its discretion grant a nS 
teave to appeal from any judgment decrw. deter- 
mination, sentence or order in any cause or mat 
ter passed or made by any Court or trlbunaT in 
India. How the discretion conferred upon the 
Supreme Court will be exercised in criminTcases 
was indicated in the recent decision of that Court 
m — Pritam Singh v. The State’, AIR 1950 sc 
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, 1 f„ 9 ,i A> ’ 11 V as , observed that in granting special 
leave in criminal cases though the Supreme Court 
was not bound to follow the decisions of the Privy 
Council too rigidly, it was not inclined to depart 
the principles laid down by the Judicial Com- 
mittee which should govern the exercise of dis- 

apS in* such 2£ “> 

“R S there »b.“ 2 ,&g 

which in the particular case deprives the accused of 
the substance of a fair trial and the protectfon of 

the Law, which m general tends to divert the due 
and orderly administration of Law into a new 
course which may be drawn into an evil precedent 
in future, — ‘Reg v. Bertrand’, (1867) 16 L. T. 752 
(B) or if by a disregard of a form of legal process 
J>y some failure of principles of natural justice 
or otherwise substantial and grave injustice has 
been done: - ‘In re Dillet’, (1887) 12 A C 459 (Cl 

Was laid down ‘Pritam Singh’s case 
( ) that generally speaking Supreme Court will 

unless 1 " 3 ^ fc: PeC h a lGa !u \° appeal in cri minal cases 
uniess it is shov/n that exceptional and special 

circumstances exist, that substantial and grave in- 
justice has been done and the case Si qt el t /on 

revtew ^ avity w ™ta 

review of the decision appealed against It wa^ 

further observed that the power with which the 

hp P It me - C< i Urt Was investe d under Art. 136 should 
be exerciied sparingly and in exceptional cases 

weU fJrakh 0 f 9 nm lni 0 n -H hat these observa tions may 
wen furnish some guidance to the High Courts 

(l)fc) ant ThP ? ertlficates a PP ] ied for under Art. 134 
(l)(c). The language of sub-cl. (c) of Art 134 ( 1 ) 

r i se , mblance t0 that used in Cl 41 

CUtte Rnmh^ the Hjgh C ° U1 ' ts of Cal- 

cutta Bombay and Madras and it mav be ner- 

dausefin t thirrn r decisions § iven under that 
clause m this connection, it was held by a Bench 

TTlfk ’" 1 n lgh ?o°i Urt in ~ ‘ In re Bal Gangadhar 
ihlak , 33 Bom 221 (D) that before granting a 

be fatfsfied 0 r that Ve t h 0 ap,3eal the High ° ourt must 
oe satisfied that there is reasonable ground for 

8 \ aVe and substa ntial injustice may 
have been done by reason of some departure from 
the principles of natural justice. 

(12) The High Court when considering an appli- 
c ,? ‘™ for gr ant of a certificate under Art. 134 
(-D (c> h°es not sit m judgment upon its own deci- 
sion It has however been authorised to grant a 
certificate of fitness to appeal to the Supreme Court 
in any case that it might consider appropriate 
As was observed by me in — ’State v. R B P Rat 
kumarsingn , AIR 1953 Madh B 35 (E), it would 
not be proper for any Judge to attempt to define 
in a few clear cut categories in what cases or 
classes of cases a certificate of fitness should be 
granted and thus to restrict the wide generality 

the * ctnsti tutlnn ^ USed by the tamers of 

the Constitution. Every case should be considered 

on , lts . 0W R facts and circumstances, but a certifi- 
cate should not be granted unless there is some- 
thing. exceptional or special in the case calling fm 

_ P°ssibly be urged that cases where 

a , I ^ rs ^ 1 1S C 0 J lvlc ted and sentenced for contempt 
of Court are of a peculiar nature, inasmuch as the 
High Court exercises a special jurisdiction in deal- 
ing with these cases and its decisions in such mat- 

, 3 ub J 6 ct to any appeal or revision in 
the High Court itself. This is a reason why an 
application for a certificate of fitness in such a 
case should not be subjected to the same strict ■ 
scrutiny as in other cases. It is true that the 
High Court exercises a special and summary juris- 
diction in cases of contempt of itself. But from 
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t h •' earn*, si times it was .amended that the exercise 
at •in- jurisdiction should be made subject to 
review by an appeal and I entertain serious doubt 
whether a certificate of hr ness can at all be grant- 
ed in . uch a case except possibly under some ex- 
traordinary circumstance;. It war, observed in the 
lease of — ‘Rainv v. Justices of Sierra Leone’ 


as:*:- 3 Moo P C 47 at p. 54 (Pi: 

• p i. the opinion not only of the members of 
tic Committee who heard the petition, but also 
cl the o’ her members who usually attend here. 

whom the petition has been submitted, and 
wo ha e had I he benefit ol their judgment as 
we. ! i a ; our own. that we cannot interfere with 
. uch a subject. In this country every Court of 
record is the sole and exclusive judge of what 
amounts to a contempt ol Court. ” 

< 14 * That case was referred lo as an authority 
by the Judicial Committee in the case of — 
McDermott v. The Justices of British Guiana’, 
( 1815-4 7) 5 Moo PC (N S' 456 (G>. 


(15) The question of competency of an appeal to 
the Privy Council in cases of conviction lor con- 
tempt of Courts was raised in the last mentioned 
case. Lord Chelmsford who delivered the opinion 
of the Judicial Committee observed: 

“There could be no appeal against an order of 
a Court of record committing a per ion lor con- 
tempt, and that, in order to support the pro- 
priety- of the leave to appeal, the appellant must 
show either that the Court was not a Court of 
Record, or that, if it was a Court of Record, yet 
that there was something in the order com- 
mitting the appellant which rendered it impro- 
per, and therefore the subject of appeal." 

(16) I do not think that the High Court would 
be justified in applying to petitions lor grant of a 
certificate under Art. 134(1 »(c) in cases of con- 
viction for contempt of itself a standard of scrutiny 
different from that by which it judges applications 
for certificates of fitness in other cases. 

(17) These observations should in my opinion be 
borne in mind in considering a matter like the 
one before in. I will now turn to the facts of this 
case and to the grounds on which a certificate of 
fitness is applied for. 

(13> It was held by me that Shyamsundar Vvas 
was guilty of scandalising this Court by imputing to 
one of its Judges dishoncslv and corruption in the 
discharge of his judicial functions and was thus 
guilty of a gross contempt of Court. This foul 
aspersion was ca;t upon a Judge of this Court in 
a story written by Shyamsundar Vvas which was 
published in a special issue (Dipawnli Ank) of Nai 
Du niva a newspaper of which the applicant Kri'.h- 
nakant Vyas is the Editor and C. M. Shah the 
Printer and Publisher. In fairness to Mr. Rege 
learned counsel for the applicants, it may be said 
that he frankly conceded that if the present 
petitioners were technically guilty the storv in 
question did not constitute contempt of Court. The 
plea put forward by Krishnakant Vvas was that 
"he was in mourning during the period of the 
offending article and did not come to Nai Duniva 
Office and thus he had nothing to do with its 
publication". In other words that the storv was 
published in the Nai Duniva without the editor's 
knowledge. It has. however, been held by in that 
undoubtedly Krishnakant Vyas was aware of the 
contents of the offending story within a few 
days of its publication. His case was that accord- 
ing to the information received bv him the name 
of Mehta J. had inadvertently crept, into the pub- 
lication: that this was “a slip of pen" I however 
came to the conclusion that even after Krishna- 
kant Vyas was aware of the mistake — if it was 
a mistake indeed — he decided not to correct it 
but to leave it as it was. In view of this conclu- 


sion I hold that the original want of knowledge 
of Krishnakant Vyas at the lime the story was 
first published lost all significance and that in 
these circumstances the plea of want of know- 
ledge could be given no weight either as a defence 
absolving him from the liability for contempt of 
Court or as a circumstance mitigating the punish- 
ment to which he must have made himself liable. 

(19) I will now consider the grounds on which 
a certificate of fitness of the case for an appeal to 
the Supreme Court is applied for. 

(20 1 The first ground mentioned is that the case 
involves a question of general importance, viz,, 
the liability of the Editor and Printer when they 
are not connected with the work of the press at 
the relevant time. I am clear that there is no 
substance in this ground. The law on the sub- 
ject is well settled. The editor is a person who 
prepares the newspaper for publication. The 
printer and publisher as the name implies is the 
person who actually carries on the work of printing 
and publishing. It was observed so far back as 
1899 by Lord Monas in — ‘McLeod v. St. Aubvn’, 
(1899) A C 549 (562) (H) : 

‘A printer and publisher intends to publish and 
so intending cannot plead as a justification that 
he did not know the contents." 

(2D The same view was tak^n in — ‘American 
Exchange in Europe Ltd. v. Gilling’, (1889) 58 L J 
CH 703 (I* : 

"Neither the printer nor the publisher can escape 
the liability by alleging that he did not know 
that the contemptuous words were inserted in 
his newspaper." (See — ‘Ches shire v. Strauss’, 
(1895) 12 T L R 291 (J); — *R. v. Parke’, (1903) 
2KB 482 (K); — ‘Rex v. Davies*, (1906) 1 KB 
32 (L) and — ‘Jones Ex Parte’, (1806) 33 E R 
283 (M>. 

(22» These observations apply with equal force to 
an editor. 

(23> The next ground challenges a finding of 
fact arrived at by this Court on material on record. 
I am clear that this cannot constitute a good rea- 
son for granting of a certificate. 

(24) The third ground is also directed to dis- 
puting the correctness of the finding of this Court 
that Krishnakant Vyas in any case, even if we 
assume that ho was originally not aware of the 
so-calied mistake, which according to him had 
crept into the story became undoubtedly aware of 
it within a very few days of the publication of 
the offending story. This, like ground No. 2. can- 
not form the basis for grant of a certificate of 
fitness under Art. 134(lHc). 

(25> I am therefore of opinion that we will not 
be justified in the present case in granting the 
certificate of litnes? applied for. 

(26) The application is rejected. 

(27) In view of the conclusion fit which I have 
arrived there can be no question of releasing tKe 
petitioner Krishnakant Vyas on bail. 

(23> I may mention before bringing this order to 
a close that though none of the grounds mentioned 
in the application related to the severity of the 
sentence passed a fair part of Mr. Rege’s argu- 
ment at the hearing was devoted to this subject. 
I have given my reasons for inflicting the sentence 
passed in the present case in my judgment of the 
main case and have nothing to add to what I 
said there. 

(29^ MEHTA J. : I agree. 

A/R.G.D. Application rejected 


1953 


Udaybhan y. Firm Shankar Lal (FB) (Dixit J .) Madhya Bharat 209 

m — . — 


*A.I.R. 1953 M. B. 209 (Vol. 40, C. N. 80) 

(INDORE BENCH). 

(FULL BENCH) 

SHINDE, C. J., DIXIT 
AND MEHTA JJ. 

i\/w d i a T b D an> Appellant v. Firm Shankar Lal 
Motilal, Respondent. 

Second Appeal No. 354 of 1951, D/- 5-9-1952. 

a <»>*■?** Bilara t High Court of Judicature 

S - 27 — M - B Hi gh Court 
Ruies, Ch. 1 Rule 1, (II) — Change in rule 

Appeal to be heard by Single Bench — Right 

•of appellant — (Constitution of India Art 1331 

— (Civil P. C., (1908), S. 109.) ’ 3 

97 In ™ x ! rci u- u f ^ he powers vested fe y s. 

f 7 > M ’ B - High Court, of Judicature Act, 
1949, on 24-12-1951 the Rules of the M B 
High Court were altered so as to provide 
inter alia that an appeal from an appel- 
late decree of a District Court in which 
the value of the subject-matter in appeal 
or of the subject-matter in appeal and any 

rivirp bj ^ tl0 i 1 --, therein under °- 41 > R - 22 

hi nLa C ' 5 -, dl ., d not exceed Rs. 4000 could 
alone 3 d 3nd dlsposed of by a Judge sitting 

Held (1) that this new R. 1 (II) of Chan- 

Pni \° f the R V les of Madhya Bharat High 
Court governed appeals arising out of cases 
instrtu ed before 24-12-1951 that is, beLre 
the rule came into force. (Para 2) 

(2) that on a consideration of the pro- 
visions of Art. 133, Constitution of India 
read with Ss. 109 and 110, Civil P C the 
appellant , against whom a suit for recovery 
of Rs. 2893 had been filed had no right 
of appeal to the Supreme Court under sub- 
•Cl (a) or sub-cl. (b) of Cl. (1) 0 f Art 
133 and that he would not be entitled to 
•claim that leave to appeal under sub-cl 

fiht mUSt That g l Ven t0 hin V as 9 Matter of 
ngnt. That being so. the altprafirm 

JudJ Ul p ^jurisdiction of the Single 

Judge and the Division Bench did not afWt 

Spe* toW* rIght ,° f the a PP Jlanf to 

M Supreme c °urt. (Para 18) 

ture AcM8 0 f a i949) ar s 23 ** ° f I u . dic . a ' 

- diction. ’ 23 ~ Powers and juris- 

When a new High Court is created then 
its powers and jurisdiction must be de- 

an^not* the C< Cons?J°+- itS 0Wn Const itution, 
and not the Constitution of the old Court 

the pending cases of which have Heir,’ 

transferred to the new Court fnr^fcJ 6 ^ 

The Indore High Cowt having ceased to 
• exist on the establishment of the 
Bharat High Court in 1^48 the 
tion of the Indore High Court and the 
of that Court cannot be said to have sm 
vived. Hence, it is not the re nt*n, *• 
of the Indore High Court, but the Madhva 
B b s rat High Court of Judicature Act 1949 
and the Rules framed by the M B Htoh 
Court under that Act, that must be takln 

into consideration while considering the 

question of the powers and jurisdiction 
of the M B. High Court, and the practice 
and procedure of the Court. (1949) Madh R 
L. R. 8 (FB), and AIR 1951 SC 253, Reh 

on ' (Para 5) 

(c) Madhya Bharat High Court of Judicature 

Act (8 of 1949), S. 27 — Extent of power to 
make rules. 

1953 M B/27 & 28 


The power to make rules includes the 
like power to vary, rescind and amend 
tnose rules. It is thus within the power 
ol the M. B. High Court to provide by rules 
framed under S. 27 whether the jurisdic- 
ti°n in appeals to it under S. 23, M B 
High Court of Judicature Act, 1949 read 
with Ss. 96 and 100, Civil P C is to be 

of e twoo d by 3 Tf le JUdge 0r a Bench 
of two or more Judges. Such a rule would 

be one not affecting the right of appeal 

but exclusiveiy regulating the procedure 

fnJ h % hear I ng °l the a PPeal. And, there- 
fore, if under the rules of the Court or 

under a statutory provision an appeal is 

1° .be h ®? rd by a P arti cular number *of 
Judges, it is not a vested right of arv 
Party. A litigant has no vested right in 
he procedure as such surrounding the 
hearing of appeal in the High Court He 
has under S. 23, M. B. High Court of Judi! 
camre Act read with Ss. 96 and 100, Civil 
f ' j a rlght of aPPeal to the High Court 
?£ d n ° l any Particular Bench of the 
Bl fb Court. AIR 1937 All 19; AIR 1928 
Ca 640 (FB) and AIR 1950 Nag 177 (FB), 
Rfi- ° n ; .AIR 1929 Mad 381 (SB); AIR 

fPRl P Roi 103 (FB) and AIR 1952 Pat 34! 

<-) Co astifution of India, Art. 133(1)’ — »i s . 
_ betiveen Cl. (a) or (b) and Cl (c) 

(PR 0 , 2 H>3 (FB) and AIR 1952 Pat 

Dissented from. 

annoff 6 ,, “S a reaI distinction between an 
appeal under sub-cl. (a) or (b) of Cl m 

of Art. 133 and under Sub-cl (c) An aD 

of e3 n-r t de r r Sub - CL (a) or (b) is one 3 ?s 
i f ? r a party becomes entitled to 
appeal under either of these sub-clauses 

ex facto when certain facts and conditions 
are found to exist after investigation, 
there is no such right of appeal under sub- 
A n appeal under sub-cl. (c) of Art. 
133(1) depends solely on the volition and 
discretion of the High Court. It is a mis- 
nomer to say that the appellant has a right 
of appeal under that sub-clause A oer- 
son cannot be said to have a right 
to do anything when h e cannot do it except 
with the permission^ some other person 
or authority. AIR 1950 Nag 177 (FB) 
R°ll; AIR 1952 Punj 103 (FB) and AIR 
1952 Pat 341 (FB), Dissented from. 

(e) Constitution of India, Art 133 m*!! 

p P C (1908), ,1 !. t ?09) e SUP1 ' eme C ° Urt ~ (Ciyil 

or in Art, J33 0 f the Constitution of 
India means m the context of those pro 

hf° n M n<? ™ re L than this: that if a person 
can q he re( iuisite certificate, he 

can go to the Supreme Court in appeal and 

o e ent U e?t r a e to e th C e° Urt ^ A have W^dictton 

to be drawn 3PPea L A distinction has 

1° drawn between “the power of appeal 

of the Htoh e r 6 5° Urt ” and “ the authority 

^ Court to grant leave to do so.” 

tHa vr^nt ressl0n i? 35 no reference at all to , 
the grant or refusal of leave to appeal 

under those _ provisions. From the fact a 

person acquires a right of appeal to the 

Supreme Court after having obtained a cer- 

tificato under sub-cl. (c) of cl. (1) of Art 

133 it cannot reasonably be inferred that 
he is entitled to claim that leave to appeal 
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under this sub-clause must be given to him 
as a matter ot right. AIR i92/ PC 242, Expl.; 
AIR 1.4.4 2 Punj 1 03 (FB), Criticised. 

(Para 13) 

Ncwaskar. fur Appellant, YVaghmare, fer Res- 
p onci eh t, K. A. Clmale, amicus curiae. 

CASES CITED: 

(A) (.31) AIR idol Madh-B 1: ILR (1932) 
Madh-3 15 


(B) (1905) 74 LJ PC 77: 1905 AC 309 

(C) ( 27) AIR 1927 PC 242: 9 Lan 284 (PC) 

(D) C28) AIR 1928 Cal G40: 56 Cal 512 (FB) 
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395 (FB) 
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DIXIT, J. : This is a second appeal by the 
defendant in a suit for the recovery of Rs. 2893- 
-6-0 in resnect of certain transaction in silver. The 
suit was hied by the plaintiff respondeat on 3-4- 
1947 in the Court of Munsiff Indore. The tr al 
Court decreed the plain tilt’s claim to the extent 
of Rs. 1226/6/-. The District Judge of Indore 
held the defendant’s appeal from the decision of 
the Munsiff as barred by time, and rejected it. 
Thereupon, the defendant preferred the present 
second appeal to this Court on 22-11-51. Under 
the rules of this Court in force at the 
time of the institution of the appeal, an appeal 
against a decree passed by a District Judge in 
the exercise of his appellate jurisdiction and arising 
out of a suit for money or moveable property of 
value exceeding Rs. 2000/- or a suit for land or 
other suit of value exceeding Rs. 1000/- for pur- 
poses of jurisdiction had to be heard by a Divi- 
sion Bench. Accordingly, this appeal was first 
placed before a Division Bonch on 27-11-51 when 
it was directed to nut up with the record of the 
case. On 24-12-1951 the Rules of this Court were 
altered so as to provide that an appeal from an 
appellate decree of a District Court in which the 
value of the subject-matter in appeal or of the 
subject-matter in appeal and any cross-objection 
therein under O. 41. R. 22 did not exceed Rs. 4000 
could be heard and disposed of by a Judge sitting 
alone. When the appeal came on for hearing be- 
fore a single Judge under the new Rules, an ob- 
jection was taken on behalf of the appellant that 
the new rule was inapplicable to the hearing of 
the appeal and a single Judge was not competent 
to hear and dispose of the appeal. Kaul C. J. be- 
fore whom the appeal was placed for hearing- 
passed an order on 7-1-1952 directing that the 
appeal be placed before a Division Bench for the 
consideration of the question raised as to the 
jurisdiction of a Single Judge to hear and dispose 
of the appeal. The appeal was then placed before 
a Division Bench consisting of my Lord the Chief 
Justice and Mehta J. In view of the considerable 
importance of the question, likely to affect a num- 
ber of appeals pending in this Court, the learned 
Chief Justice and my brother Mehta directed on 


22-1-1952 that the appeal be placed before a Full 
Bench. 

(l) No specific question has been referred to the 
Full Bench l'cr opinion. But I take it that the 
question lor our decision is whether the new. 
Rule 1, (II) oi Chap. 1 of the Rules of Madhya 
Bharat High Court governs appeals arising out oil 
cases instituted before 24-12-1951 that is, before! 
the rule came into force. 


(3» Mr. NewasRar the learned counsel appearing 
on behalf of the appellant maintained that a single 
Judge had no jurisdiction to hear this appeal. He 
presented before us his case in two aspects. First 
of all, it was said that the suit out of which the 
present appeal arose was filed in the trial Court 
in 1947 when Indore State was a separate entity; 
that under the Constitution of the Indore High 
Court a second appeal from the judgment and 
decree passed by a Munfiii had to be heard and 
disposed of by a Bench of two Judges of the Indore 
High Court; that the right of second appeal to the 
High Court and of its being heard by a Bench 
of two Judges was on the basis of the decision of 
this Court in — ‘Guiab Chand v. KudiiaT, AIR, 
1951 Matin B 1 (A) which followed — ‘Colonial 
Sugar Refining Co. v. Irving’, c 1905 » A C 309 (B) ; 
— ‘Delhi Cloth and General Mills Co. v. Com- 
missioner of Income Tax Delhi’, AIR 1927 PC 
242 (C) and — ‘Sardar Ali v. Doliluddin’, AIR 1928 
Cal G40 (D) among others, was a vested right of 
the appellant which accrued to him at the time 
of the institution of the suit and that this right 
could not be taken away by a rule of the High 
Court; nor could the rule be so construed as to 
destroy this substantive right. 

The second way in which the case was sub- 
mitted before us was that the new rule was a clog 
on the appellant’s right of appeal to the Supreme 
Court under Art. 133. It was said that if the 
appeal was heard under the old rule of this Court 
by a Division Bench, the appellant would be en- 
titled to appeal to the Supreme Court after satisfy- 
ing the requirements of Art. 133: while On the 
other hand if it was hoard under the new rule by 


a Single Judge, no appeal would lie to the Supreme 
Court because of the prohibition in Art. 133(4) of 
an appeal to the Supreme Court from the decree 
or order of a Judge sitting alone. It was contend- 
ed that as on the date of the presentation of this 
appeal, the appellant had a right of appeal to 
the Supreme Court, after having his appeal heard 
by a Division Bench at the fir T stage, this right 
could not be interfered by having the appeal heard 
first by a single Judge and then asking the party 
aggrieved by the decision of the Single Judge to 
take the matter in appeal to a Division Bench 
with the leave of the Court under S. 23. Madhya 
Bharat High Court Act, 1949. Learned counsel 
for the appellant strongly relied on a judgment 
of the Punjab High Court i n — ‘Gordhan Das 
Baldeo Das v. G. G. in Council’, AIR 1952 Punj 


103 (E). 

(4) Mr. YVaghmare learned counsel for the res- 
pondent supports the appellant- on the question 
of the jurisdiction of a single Judge to hear and 
dispose of this appeal. We have, however, had the 
advantage of hearing able and elaborate argu- 
ments of Mr. Chitale, Advocate-General in support 
of the opposite view and we are indebted to him 
for appearing as 'amicus curiae’. The argument 
of Mr. Chitale. briefly summarised, is that the 
appellant cannot avail himself of the Constitution 
and rules of the Indore High Court which have 
ceased to exist, and of which this Court, is not a 
successor Court; that the Madhya Bharat. High 
Court, is a now’ Court and appeals to this Court 
and the mode of their hearing is governed by ns 
own Constitution, namely, the Madhya Bharat 
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High Court Act, 1949 and the rules of practice 
a t* d Procedure framed by this Court under S <;> 7 
of the Act. In support of this proposition Mr. 
Chitale renes on a Full Bench decision of this 

7* ^harose Lai v. Dwarka Prasad’, 1949 

H 8 (F i and 011 ~ ‘State of Serai 
KeUa v. Union of India’, AIR 1951 S C 253 (G) It 

is furtner argued that under S. 27 of the Hi°h 
Court Act this Court has the power to make ruf-s 
tor the ^erdse of the original and appellate 
jurisdiction vested in it, by one or more Judges 
or by Division Courts and also amend them- that 
a rule laying down the powers of a single Judge 
or a Division Bench is a rule of practice and pro- 
cedure as to the internal arrangement within the 
Couro for disposal oi cases and that no party has 
a vested right of being heard by a particular Judge 
or by a particular number of Judges; and that bv 
the change in the rules the appellant’s right o' 
second appeal to the High Court under S. 23 of 
the High Court Act read with S. 100, Civil P. C. 
is not affected. Mr. Chitale cites — *Har Prasad 
v Boolchand’, AIR 1937 All 19 (H)- - -Radha 
Kishan v. Shridhar’, AIR 1950 Nag 177 (I)- 

ATR. 1Q*>9 Pimi i no ^ v ' 9 
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'AIR 1952 Pun] 103 (E)‘; and - ‘AIR f 9 2 8 Cal 640 
(D) to support the contention that a party can- 
chum that his case should be heard bv so 

Judges. JUd§eS any m ° re than by such and 3UCh 

As to the contention of the appellant that bv 
the change in the rule, his right of appeal to the 
Supreme Court is affected, the reply of Mr Chitale 

is that without entering into aly controversy as 

to whether the appellant, who had no r ‘ht of 
appeal to the Privy Council or the Federal rwc 

the time of the institution of the luit can anpell 
to the Supreme Court under Art. 133, and a ;sumin<>- 
for tne purposes of this appeal that he can the 
appeal would be under Art 133(l)(o at the ri l 
cretion of this Court, as the amount or value of 
the subject-matter of the dispute in the Court of 
first instance and in this appeal, is i e is than 
twenty thousand rupees, that as observed V 
‘AIR 1950 1 Nag 177 «)■ a ’distfnetfon must d?awl 
between the appeals which satbfy the conditfo^s 

Art Va i3 U 3 a m 1 1 w^ Crib6d in sub - cIs (a) and (b)°of 

nA 0 ^. “Je b LfZ° d b r e J ri £ 

attention to a recent Full Bench ? 

High Court in — ‘Mahendra R^t A f Pa ' na 
AIR 1952 Pat 341 (J) in which thJ' i? arSa ) n Raut ’- 
while observing that the distinction 16311 ^' 1 dudges 
Nagpur case between appeals whtch m f a d F f ln 
condition of valuation and appeals witwh^i the 
of the High Court cannot be^cen^^f leE ^ e 
distinction, have held that a chanse^n tho Vai i d 
of the Court whereby an anneal E ^J? e u ruIe 
Single Judge instead of by two ji ] ri f , p I eard dy , a 
said to affect the right of appeal J given undo ° a H 6 

133 of the Constitution of India read winkle 
and 110, Civil P. C. a Wlth Ss - 109 

(5) Proceeding now to consider the ■ 

of the learned counsel for the appellant 1 *?”.^ 1011 ^ 
think that the contention that m the dkte of the 
institution of the suit there accrued to the annef 
lant a vested right of having hi; second apptaf to 
the High Court heard by a Division Bench i« 
tenable. The contention is founded on the c™ 
stitution of the Indore High Court i°? s true w 
in 1947 when the suit w4 filed, the todore state 
was an independent political entity that the appeL 
^nt had a right of second appeal to the Indore 

S 1 ! TrS t i at J 5 - 6 of the Constitutionof 

the Indore High Court provided that second a£ 

! f „ r , om the decrees passed by a Munsiff shah 

be heard and disposed of bv a Rpnnh ^ T 


ceded 6 Hi3h ■ C0Urt - 14 may -so be con- 

ceded that the provision in tlie Constitution of 

indore High Court for the hearing “ a “nd 

appeal from a decision of a Munsiff bv \ ^nnh 

oi cwo Judges w r as a statutory provi Jonwhic'b 

SSiHi 

unaer the Constitution, no power to make 

“ °t matters dealt with bv Ss 5 aid I 

Of the Constitution of the Hrth Court * 6 

the fact that there was a statn ™ ■ fr0m 

the Constitution of the Indore vf 1 

hearing of the second appeal by a Benrh $ P* 

ruies as 0 / ssa 1 

High Court, its 1 constitution S Ild C been am%£d°£ 

of TouK 

bwms ? 

have been impossible, in mv oo’nion* to ^onte'ri 

to a LHi Se ft* JZ™*™ 

while considering the auestfn-, conslde ^tion 

SS5S? ^cST « S3 

ass.-sas 

- “ 5 ® “S, 

has been held bv a Fnii tl to h a Y e survived. As 
‘1949 Madh B L L (P 1 th, thiS C01Irt in 1 

Court is not a succor Court u h tf at 
Court; of the Covenanting States- 
those powers which the defunct Hteh r? V 1 0nIy 
cised. I observed in that case th?t rt" 15 , exer - 
established by the Sovereign Anthoru C , ourts are 

tute or Letters Patent or charter 

they also subsist by prescriotion nn • S01 ?. etlmes 
that at one time therf must have hi ™P :icat i°n 
from the Sovereign Authority with grant 

establishment of the Court which h!ff d to the 
lost. I pointed out that th* has n 2 w oee n 
tion of a new Court must be 0 ^^ 3,11 ^ Jurisdic * 
reference to the Statute or Letter^ f ith 

under which it is established P 7 t i ent aIone 

Sion in S. 35(a) of the Madhva Bharat provi ' 
Ordinance (No. II 0 f 1948) thafali ^ agh Court 
in the High Court of any of t L C ^ es Ending 
States, shall stand removed to the t M 0 L°' /enanting 
High Court, could not he read as a Bbarat 

mg the Madhya Bharat Hio-S ^, a , pm 7 slon vest- 
powers and jurisdiction of fh? T7 Co - urt with aI1 f he 

of the covenanting states dIrt 10 P S High Courts 

support in the dfeision 0 f ^ n ° W f,nd; 

Court has clearly laid' down h Supreme 

Court is creafpd ^ tn^/t when a nevv 

must be determined accor^nl^to^f Jurisdiction: 
Court^the^ T 

transferred to the^w^courf fo^disposaT® b66n 
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•Rajkumar Mills Ltd. v. Pratapsingh and the Hu- 
kam Chaiid Mills Ltd.'. (M B I) — Second Appeal 
No. 24 of 1950 (K> and said that this decision in 
effect holds that it a party has vis-a-vis the Indore 
High Court a tested right, that right would be 
available to the party in this Court also. In my 
view, the decision in the case of Rajkumar Mills 
(K*’ is not in point here. In that case, the ques- 
tion was whether an appeal irom a decision of a 
Division Bench given after the incorporation of 
S. 25 in the High Court of Judicature Act was 
competent. It appears from the judgment of the 
Full Bench that Mr. Chitale who appeared on be- 
half of the appellant in that case relying on ‘AIR 
1951 SC 253 < G >’ sought to argue that the princi- 
ple of the right of appeal being a vested right 
applied only when an appeal lay to the same 
Court and that if a new Court was created and a 
right of appeal was for the first time granted to 
that Court or within the Court from a decision 
of a Division Bench to a Full Bench, then that 
principle did not apply. The learned Judges con- 
stituting the Full Bench while observing that the 
Supreme Court decision reported in ‘AIR 1951 SC 
253 (G)' had no bearing on the case before them, 
and that a Court exorcised only the powers which 
it poisessed, held that inasmuch as the appellant 
in that case had at the time of the institution 
of the suit no right of appeal from the decision 
of a Division Bench of the High Court he could 
not take advantage of the right of appeal subse- 
quently conferred under S. 25 of the High Court 
Act. The Full Bench decision in the ‘Rajkumar 
Mills case (K>* is not an authority for the con- 
tention that in determining the powers and juris- 
diction of this Court, the Constitution of the Indore 
High Court or of any other High Court of a 
Covenanting State ought to be taken into con- 
sideration. On the other hand that decision also 
recognises the fact that the powers and jurisdic- 
tion of this Court must be regulated by the 
Madhva Bharat High Court Act, 1949. The point 
that was taken by the counsel for the appellant 
in that appeal does not arise in the present case 
because here the appellant’s right of second appeal 
to the High Court is unaffected and as I have said 
above he cannot claim that the hearing of an 
appeal by a Bench of two Judges is a vested 
right. The question, therefore, whether the prin- 
ciple of the right of appeal being a vested right 
only applies when an appeal lies to the same 
Court, does not arise for consideration here. 

(7) The question, which then arises, is of the 
power of this Court to make rules regulating its 
own practice and procedure. Section 27 of the 
High Court Act. l!M9 empowers this Court by its 
own rules to provide 

“for the exercise by a single Judge or by Divi- 
sional Benches consisting two or more of its 
Judges, of the original and appellate jurisdiction 
vested in it in such manner as may appear to 
it to be convenient for the due administration 
of justice.” 

It cannot be disputed that the power to make 
I rules includes the like power to vary, rescind 
and amend those rules. This power of the Court 
to make rules and vary or amend them is pre- 
served by Art, 225 of the Constitution of India 
which ‘inter alia’ says that the jurisdiction of any 
existing High Court and the respective powers of 
the Judges thereof in relation to the adminis- 
tration of jintice in the Court, including any 
power to make rules of the Court and to regulate 
the sittings of the Court and of members thereof 
sitting alone or in Division Courts, shall be the 
same as immediately before the commencement 
• of the Constitution. It is thin within the power 
I of this Court to provide by rules whether the 


jurisdiction in appeals to it under S. 23 of the 
High Court Act read with Ss. 96 and 100, Civil 1 
P. C. is to be exercised by a single Judge or by 
a Bench of two or more Judges. Such a rule 
would be one not affecting the right of appeal but 
exclusively regulating the procedure of the I 
hearing of the appeal. If, therefore, in 1948 it 1 

was provided by the Rules of this Court that a 1 

second appeal arising out of a suit for money ex- j 
ceeding Rs. 2000/- in valuation would be heard ' 
by a Division Bench and if the rule has been now 
altered so as to enable a single Judge to hear and 
dispose of such appeals, it cannot be maintained 
that by the change a vested right of a party is 
affected. For a litigant has no vested right in 
the procedure as such surrounding the hearing of 
appeals in this Court. He has under S. 23 of the 
High Court Act read with Ss. 96 and 100, Civil 
P. C. a right of appeal to the High Court and 
not to any particular Bench of this Court. The 
principle that under such circumstances a party 
has no vested right to have his appeal to the 
High Court heard by a particular number of 
Judges is found asserted in a number of cases. 

The case of — ‘AIR 1937 All 19 (H)\ raised very 
much the same point as the one under consi- 1 
deration here. Sulaiman C. J. and Allsop J. ob- I 
served as follows : I 

“The question referred to this Bench is whether I 
the appellant can claim as of right that this I 
appeal should be heard by a Bench of two I 

Judges of this Court, The valuation of this I 
appeal is Rs. 1200'- and at. the time when it was I 
filed it was cognizable by two Judges under the I 
Rules made by this Court, Recently the pecu- I 
niary jurisdiction of a Single Judge has been I 
raised upto Rs. 2000/- and the appeal is now I 
cognizable by a Single Judge. The learned I 

counsel for both the parties urged before us I 
that there was a substantive right vested in I 
the appellant to have the appeal heard by a I 

Bench of two Judge, only and not by a Single I 

Judge. No doubt it is well established that I 
the right of appeal is a substantive right and I 
any rule taking away the right of appeal can- I 
not have a retrospective effect so as to destroy I 
that right. But under S. 100, Civil P. C. the I 
appellant had a right of appeal to the High I 
Court from the decree passed in appeal by the I 
Subordinate Judge on the grounds mentioned 1 
therein. The right was to appeal to the High I 
Court and not to any particular Bench of this * 
Court, Under S. 108 (D, Government of India . J 
Act, this Court has made its own rules providing I 
for the exercise of its appellate jurisdiction by I 
one or more Judges or by Division Court con- I 
sti tuted of two or more Judges. This rule is I 
exclusively for regulating the procedure in this I 
Court as regards the Constitution of Benches. I 
We are unable to hold that the appellant has V 
any vested right in such a Constitution. If by 1 
an amendment of the rules the Constitution of 1 
the Benches is altered the appeal still lies to 
the High Court and the appellant, cannot claim 
that the appeal must be heard by a Bench as 
constituted before the rule was amended.” 

To the same effect is the case of — ‘AIR 1928 
Cal 640 (D), where n Full Bench of the Calcutta 
High Court stated that: I 

“Now. there is a certain paradox in regarding 
the right of appeal within the High Court from 
the decision of a Single Judge ns a right 
‘vested’ in the litigant at the date of the suit, 
since it is in no way certain that the case will ; 
ever be decided by a Single Judge. Again as 
the right of second appeal is the right given by % 
S. 100, Civil P. C. to appeal “to the High Court 
it does not seem unreasonable that a litigant | 
should take the internal arrangements, of the | \ 
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there ” C ° Urt aS he findS them when he gets 

Following these two cases HidayatuUah J. ob- 
served in — ‘AIR 1950 Nag 177 (I)’ 

A party cannot be heard to say that the case 

j£° ald be h £ ard , by so many Jud S es any more 
than by such and such Judges. No litigant has 

gifted nght in procedure* and must take the 

thL f ° rCe as -?- e finds them - In °ther words 

***** Prescribing the number of Judges is 
really a matter of procedure and all changes in 
the procedure of the Court made even during 
the pendency of an action must be taken to 
apply to that action unless such changes and 
alterations touch a substantive right.” 

A similar view has been taken in — ‘In re Vasu 
devasamiar’, AIR 1929 Mad 381 (L); - ‘AIR 1952 
Punj 103 (E)’ and - ‘AIR 1952 Pat 341 (jj. 1952 

(8) It is thus clear that the appellant cannot 

f t . hat had, whether at the time of the 
institution of the suit or at the presentation of 
the present appeal to this Court, a vested right 

? ft™* b * a Dlvilton Bench 

If the matter stopped there, of course, it would 
be obvious that an alteration in the rule of the 

DMsion Bench 6 j /i risdiction ? f a single Judge and 

Bei \ c h to hear and dispose of appeal 

could be made without affecting any vested right 
of any party. Learned counsel for the appellant 

toe W r e e Ve buf 01 thc T that t he matter 

mere, but the change effected on 24-12-1951 in 
the rules of the Court has interfered with thp 

unto a Art T 3 g 3 ht of° f t h a f P r al \ he Supreme Court 

r sssr^ Zs n ZeT m be 

Division Bench, then the rule though ln fnr^ 
one of procedure would rpaiiv h * !?f n 7? form 

.fleeting the S hb£„“ ve^gtt 0 t aScST'S 

nare - K-ss 

•PPM to th, m S™Zot1o» ne o“ffi, m “e »S ft 

applicability ^th^ t ^S^ aa 0 ^^^^h has ?° 
appeals, pending in this Court on £ “ th “ ' ; , ke 
If any authority in support of thic he Sad date - 
of the rule were necessary fml TwTnT 
in a decision of ourCourtin^ 'AIRl 
Madh-B 1 (A), and in the cases V.i?.. 1 ?’ 1 
I will assume for the purposes of rfiv d i»J? ereln l 
that the appellant who h^i ft thedaii^^ 
institution of the suit in 1947 L right nf a J h f 

to the Privy Council or the Federal c™,rt PP , eal 
appeal to the Supreme Court under rrt 
though I do not wish to be considered as ex’ 
pressing an opinion on the point Rut t£ 

crucial question for consideration is 'whether he 
can as of right appeal to the Supreme Court The 
answer, in my view, must be in the negative a! 
the amount of the subject-matter of the dfs'n.df 
in the Court of first instance was and is fifnSl 
appeal less than twenty thousand rupees itbew 
respectively Rs. 2893-8-0 and Rs. 1226-8-0 thf 
appeal to the Supreme Court would clearlv net 
be under 3ub-cl. (a) or (b) of Cl. (1) of Art m 
The appeal would be one under sub-cl (c) of 
Cl. (1) on the certificate of this Court that the 
case is a fit one for appeal to the Supreme Court 
Now there is a real distinction between an appeal 
under sub-cl. (a) or (b) of Cl. «) of Art. 133 and 
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under sub-cl. (c). It will be observed that 

Snnrpnf sub " cl - (a) or (b) the appeal to the 

ofX L C np U a ni S dependant on the establishment 
?l the ^ a PP e alable amount or value and also on 
there being a substantial question of law where 
the decree to be appealed from is one of affirm- 
ance, under sub-cl. (c) the appeal is solely depen- 
dant on the discretion of the High Court. P An 
appeal under sub-cl. (a) or (b) is one as of right 

a ? a £ ty becomes entitled to appeal under 
eithei of these sub-clauses ‘ex facto’ when certain 

ves Latln are f ° Und t0 exist a ^im 
vestigation. There is no such right of aoneql 

(c) \ An appda l under this sub-ciStse 
s quite independent of the existence of anv fact* 

tL C °S d1 ^ a ? d lies only at the discreSon If 

the High Court. It is true that in all these 

But eS whiip HlSh C °U-« is f U€s a cer tificate of appeal. 

sub-cl (a) nr ('hf I rj lfi i ate an appeal under 

exktenre nf vifi- ec ar fg a det ermination of the 
existence of certain conditions on which the right 

d . a , b tig ant to appeal arises and on which the 

he r?L the S JfP/ eme Court to entertain 

sub cTC mprfi a Ce r tl 5 Cat€ for an ap P eal ^nder 

Court' embod i es th e will of the High 

Court itself, which is sufficient to give jurisdiction 

thnt h th SUPren ? e Court to ent€rtain the appeaf 
that the question involved in the case is one 

which by reason of its general or public impor- 
tance or otherwise ought to be submitted to to- 
Supreme Court for determination. If therefore" 
an appeal under sub-cl. (c) of Art. 133 (i) 

thif n c^urr° le it y ° n the . voIition and discretion of 
this Court, it is a misnomer to say that the 

appellant has a right of appeal under that sub- 

A person ^nnot be said to hive a right 

wui?°^ anything when he cannot do it except 

authority! Permission of some °ther person or 

<«!>“* distinction between appeals under 
. i a \ a Pd (b) on one hand and appeals 

brorf^h f U r»' C f (C) the 0ther has been for cefully 
brought out in the Full Bench decision of the 

Nagpur High Court in — ‘AIR 1950 Nag 177 (I)\ 

in this case the nature of appeals under S. 109 

C i? vil R C ‘ was considered and 
it was held that while under els. (a) and (b) of 

S. 109 a substantive right is involved the same 

cannot be said of appeals under cl. (c) of that 

section. Hidayatullah J., with whom Bose C. J 

and Kaushalendra Rao J. agreed, after considering 

the effect of the cases of — ‘(1905) AC 369 (B)’- 

m n A i° mey General v. H. J. Sillam’, (1864) 10 
HLC 704 (M), and — ‘Banarasi Prasad v Kashi 
Kishen Namin’, 23 All 227 (PC) (N), said that the 
only appeal which cannot be % taken away exceot 
by the clearest piece of legislation is an appe'al 
which vests in a party as of right; that an 
appeal 13 merely a limitation of a Court’s juris 
diction to pronounce a final decision in matters 
litigated; that where the decision is appealable 

hm ° f r th ght r th t t limitation ^ impost ^ ertra® 

the Court ^ ari ? es the volition of 

tne couit itself, it having the power to grant 

lh a /^l, a i PPeal e * ercisin S ^s own discretion, then 
^ PJ v a +v. 1S f n0t one aa of right and it is wrong 
to think that a discretion conceded to a Court 
is a right of the litigant. 

(11) Learned counsel for the appellant has 
placed reliance on — ‘AIR 1952 Punj 103 (E)’, to 
support the contention that the distinction made 
by Hidayatullah J. 13 not a valid distinction. The 
Punjab decision, no doubt, supports the appel- 
lant. In the Punjab case which is also a Full 
Bench case, Bhandari J. said : 

“Section 109 draws no distinction whatsoever be- 
tween appeals which can be preferred under anv 
of three clauses of the said section for it pro- 
vides that “an appeal shall lie” to the Supreme 
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Court, (a) from any decree or final order passed 
on appeal by a High Court or by any other 
Court of final appellate jurisdiction, (b) from 
any decree or imal order passed by a High 
•Court in the exercise 
Uon : and 

t 


i v 


oi original civil jiiri dic- 
( c • from any decree or order, when 
; her i nailer prov ided, is certified to 


be a lit one for 
Council.” 

"Leave to appeal 
be {granted either 
requirements oi o. 


appeal to His Majesty in 


Court can 
luifi's the 


to the Supreme 
when the case 
110 or when it is otherwise 
a ht case for appeal to the Supreme Court. In 
■ -fiber c a ;e the petitioner has to apply for a 
certificate cither that tnc case fulfils the re- 
quirements of S. 110 and Is. therefore, a fit case 
lor appeal to the Supreme Court or that for 
other reasons it is a fit case for appeal to the 
Supreme Court. Ordinarily it is not difficult to 
satisfy the Court that 'he case fulfils the re- 
quirements of S. 110 as far as the value of the 
subject-matter is concerned. It is more difficult 
co satisfy the Court that the case involves the 
decision of a substantial question of law. It 
is still more difficult to satisfy the Court that 
even though the matter in controversy is not 
measurable by money the case is a. fit one for 
appeal to the Supreme Court. But the fact that 
it. is more difficult to obtain a certificate in one 
•case than in another, does not, in my opinion, 
alter the fact that a person who procures the 
certificate under cl. to) has as much to prefer 
an appeal to the Supreme Court as the person 
who procures a certificate under either of the 
other two clauses. The only construction that 
may reasonably be placed on the words “an 
appeal shall lie to the Supreme Court” is that 
a person who satisfies any one or more of the 
conditions specified in Ss. 103 and 110, Civil P. C.. 
is entitled to claim that leave to appeal must 
be given to him as a matter of right. If for 
example, he satisfies the Court that his case 
fulfils the requirement! of S. 110 or that the 
case is a fit one for appeal to the Supreme 
Court, the Court has no discretion to refuse 
leave to appeal and must grant it as a matter 
of course.” 

Soni J. agreed with Bhandari J. But Kapur J. 
who was the third member of the Full Bench 
expressed some doubt as to the question whether 
an appeal under S. 109 (c> was one as of right. 
The Patna High Court a>so in — 'AIR 1952 Pat 
341 < T agreed on this point with the view taken 
by the Punjab High Court. In the Patna case 
Da.s j. has adopted the reasons given by Bhan- 
dari J. for holding that no distinction can i:e 
drawn whatsoever between appeals which can be 
preferred under any of the three clauses of S. 109 
read with S. 110. Civil P. C. With very great 
respect to the learned Judges of the Punjab and 
Patna High Courts, I think the view taken by 
the Nagpur High Court i; correct. 

( 12) As I have already said the provision that 
leave to an appeal to the Supreme Court, has to 
be obtained in all appeals under Art. 133 does not 
indicate that there is no distinction between 
appeals under sub-cls. ( a ) and (b) and sub-cl. (efi 
The distinction arises not because of the com- 
parative case or difficulty with which -the require- 
ments of 'sub-cls. (a), (b) or (c) can be satisfied 
for obtaining the leave. It arises because whereas 
under sub-el. (a) or (b) of Art. 133 (R on proof 
of the existence of the prescribed monetary value 
and of a substantial question of law where the 
decree ouvht to bo appealed from is ore of affirm- 
ance, a person becomes entitled to appeal as a. 
matter of law, the appeal under sub-el. (c) is not 
dependent on the existence or non-existence of 
any condition!, but on the discretion of the Court. 


It is tine the Court has to exercise its discre- 
tion judicially. But the manner in which the 
discretion is to be exercised cannot convert the 
ciscretion vested in the Court into a. right of a 
party so as to compel the Court to exercise the 
discretion in his favour on his showing certain 
conditions. 

(13) Considerable stress has been laid in the 
Punjab deci non on the words "an appeal shall lie 
to the Supreme Court” which occur in S. 103, 
Civil P. C. and it has been observed that the 
only construction that may reasonably be placed 
on these words is that a person who satisfies 
any one or more of the conditions specified in 
Ss. 109 and 110, Civil P. C. is entitled to claim 
that leave must be given to him as a matter 
of right. I must confess. I am unable to see 
how the w'ords referred to above bear the con- 
struction put on them by the learned Judges of 
the Punjab High Court, In my opinion, the ex- 
pression "an appeal shall lie to the Supreme 
Court” as used in S. 109. Civil P. C. or in Art. 
133 of the Constitution of India means in the 
context of those provisions no more than this: 
that if a person has obtained the requisite certi- 
ficate, he can go to the Supreme Court in appeal 
and the Supreme Court shall have jurisdiction to 
entertain the appeal. A distinction has to be 
drawn between "the power of appeal to the 
Supreme Court” and “the authority of the Hieh 
Court to grant leave to do so”. A certificate from 
the High Court being necessary in all cases in 
determining whether an appeal under sub-clause 
(a), (b) or (o of Cl. (1> of Art, 133 cr under any 
of the clauses of S. 109 read with S. 110, Civil 
P. C., i; an appeal as of right, the point to be 
considered is not whether the litigant can as a 
matter of right go to the Supreme Court alter 
having obtained the certificate; but it is whether 
he can claim that under any of those clauses leave 
to appeal must be given to him as a matter of 
right. The expression “an appeal shall lie to the 
Supreme Court” a! used in Art. 133 or S. 109, 
Civil P. C.. has no reference at all to the grant 
or refusal of leave to appeal under those provi- 
sions. I do not think that from the fact a 
person acquires a right of appeal to the Supreme 
Court after having obtained a certificate under 
sub-clause (c) of Cl. (1) of Art, 133, it can reason- 
ably bo inferred that he is entitled to claim that 
leave to appeal under this Rib-clause must be 
given to him as a matter of right. If ns I have 
already shown, he is not so entitled, then c’early 
the appeal under sub-cl. (c) of Art, 133 (1) is not 
an appeal as of right, 

(14) A reference has also been made in — ‘AIR 
1952 Puni 103 (E). to a Privy Council case re- 
ported -in — 'AIR 1927 PC 242 (C)\ and it has 
been said that in this case the Privy Council 
regarded the appeal provided by sub-cl. (2) or 
S. 66- A, Income Tax Art, 1922 from any judg- 
ment of the High Court delivered on re i ere nee 
made under S. 65 of the Act to it, if the High 
Court, certifies the case to be a fit one for appeal 
to t lie Privy Council, as “a statutory right oi 
appeal”. Here again, if the distinction between 
"the pow’er of an appeal to the Privy Council « 
“the authority of the High Court to grant leave 
to do so” is borne in mind, it becomes clear tna 
the statutory right of appeal referred to by tne 
Privy Council is the one which the litigant ac- 
quires after having obtained the leave to aPPe* • • 
The precise question which is under our ’ consi- 
deration did not at all arise in the Privy 
case. The question that was considered bV tnnr 
Lordshipt of the Privy Council was whether tne 
reference to the Civil P. C. in sub-s. (3> of S. ob-A, 
Income-tax Act was made in terms sufficiently 


1953 


Udatbhan v. Firm Shankar Lal (FB) (Dixit J.) Madhya Bharat 215 


comprehensive to include within the class of 
appealable cases all that are defined in the pro- 
visions of the Code relating to' appeals to the 
Pnvy Council. Their Lordships held that the 
words of qualification “so far as may te” in 
sub-s. (3) ore apt to confine the statutory right 
o- appeal to the cases described in sub-s. (2). It is 
thus clear that the question whether an appeal 
■under cl. (a), (b) or (c) of S. 109 read with S. 110 
of the Code is an appeal as of right or one 
dependent on the discretion of the High Court 
was not for decision before their Lordships. The 
Privy Council ca:e cannot, therefore, be taken as 
an authority to support the proposition that a 
litigant is entitled to claim leave to appeal under 
cl. (c) of S. 109 as a matter of right and that 
therefore, the appeal provided for by this sub- 
clause is an appeal as of right. The Privy Council 
case must be considered in the light of the fasti 
of that case and it would not be correct to extract 
fiOm it a proposition on a point which was not 
presented to their Lordships for decision. After 
all a case is only an authority for v/hat it decides, 
oee — Quinn v. Leathern’, (1901) AC 495 (O) 


(15) In this connection it may be noted that the 
distinction drawn by Hidayatullah J., in — ‘AIR 
19ol Nag 177 (I), between appeals to the Privy 
Council as of grace, as of right and at the dis- 
cretion of the High Court is supported by a c’exr 
authority of the High Court of Australia in the 
Commonwealth and another v. Mimerick 

L £ d -’» 35 CLR 69 (P), which recog- 
zes the distinction. In the - ‘Australian case’, 

l of / u f stl ? n ., i0r determination was whether S. 39 
^Lj a) , 0f Judiciary Act, 1903-1920 had the 
effect of excluding an appeal as of right to the 
Privy Council from a decision of the Suoreme 

9°V r t New South Wales exercising Fkleral 
jurisdiction, and of giving to the Pligh Court 
jurisoiction to entertain an appeal from such a 

decision. While considering this question Starke 
J., observed as follows: 


‘Tt is essential in the first place, to determin 

u lllS C T? u 5 f can en tertain the appeal 
t0 whether they are competent. Thi 
question depends upon the nature of the autho 

jurisdiction conferred upon thi 

•Supreme Court of New South Wales. “Thi 

£££ “ vu S e . 0f his Prerogative has”, as Bent 
wich says (Pxivy Council Practice, p. 36) “autho 

nnrt r p V n3 the de ? i . sions of ah Colonial Court 
a ^ C f 0Urt ^ 0n ^ lllch British jurisdiction ha: 

the Proceeding be o: 
^ . Civ ! d or criminal character, unless Hi- 
Majesty has parted with such authority’’. Ji 
such cases leave to appeal is sought as an acl 
of grace. But, in addition His Majesty ha 
issued, “either by virtue of the roy^Trero-a 
tive or m pursuance of enabling statute"’’ 
Orders-m-council granting an appeal as of righi 
in certain cases, and at discretion in othei 
cases. And authority has been conferred uror 
the Supreme Court of the British possession 
to give leave to appeal in accordance with t hi 
terms of the grant. Again, some of the self 
governing possessions have, in virtue of 
Constitutional powers granted rights of apt>L 
to His Majesty in Council and given iurkdic 
tion and power to their own Courts to give 
the necessary leave. An instance may be founc 
in the Supreme Court Act 1915 of Victoria s 
232; and see — ‘Goldring v. La. banque’ d 
Hochelaga’, (1880) 5 AC 371 (Q); — <e. W Gillel 
and Co. v. Lumsden’, (1905) AC 601 (R). The 
appeal in all these cases is by right of grant 
and the jurisdiction and power of the 'oca' 
Courts is limited by the grant. Even if leave tc 

appeal has been given by the local Courts. 

* 


• 

still that “does not .make the thing right if it 
ougnt not to have been done” — ‘Macfc r ane v 
Laclaire’, (1862) 15 Moo PC 181 (S>; - ‘Sauva- 
geau v. Gauthier’, (1873) LR 5 PC 494 (T); — 
‘Allan v. Pratt.’, (1883) 13 AC 780 (U);— ‘Goldring 
v. La Banque d’ Hochelaga; — *E. w. Giliet and 
Co. v. Lumsden’, (Q).” 

To the :ame effect are the observations of Isaacs 
and Rich JJ. 

(16) Before I conclude, I must consider the Full 
Bench decision of the Patna High Court in — 
‘AIR 1952 Pa.t 341 (J). This decision while agree- 
ing with the view taken by the Nagpur and Punjab 
High Courts that a rule laying down the powers 
of a Single Judge is a rule of practice and pro- 
cedure as to the internal arrangement within the 
Court for disposal of cases, does not accept the 
distinction made by Hidayatullah j., between 
appeals which fall under els. (a) and (b) of S. 109 
and appeals which come under cl. (c) of S. 109 
and dissents from both the Nagpur and Punjab 
High Courts on the point of the effect of a change 
m a rule with regard to the powers of a Single 
Judge or Division Bench on the rieht of appeal 
to the Supreme Court. It holds that a change 
in such a rule whereby an appeal instead of 
being heard by a Division Bench is heard by a 
Single Judge does not at all affect the right of 
appeal given under Art. 133 of the Constitution of 
India read with Ss. 109 and 110, Civil P. C. The 
material observations are in para 19 of the judg- 
ment. In this para Das J. has observed : 

“Unless it is predicated that a party appealing 
to the High CourGunder S. 100, Civil P. C. has 
a vested right to be heard by two Judges, a 
change in the rules relating to the powers of 
a Single Judge does not take away or affect the 
right of appeal given to the party by the 
Statute. The nature of the right given by the 
Statute has to be kept in mind. The right is to 
ask for a certificate that the appeal fulfils the 
requirements of S. 109 or S. 110, Civil P. C., 
but the right is only given in such cases as 
are heard in the High Court by two or more 
Judge 3 : there is no such right in a case which 
is heard by a Single Judge, there being a 
different right of appeal with regard to Single 
Judge decisions under Cl. 10, Letters Patent. If 
it is conceded that no party has a vested right 
to be heard by two or more Judges in the High 
Court, it follows as a necessary corollary that 
a change of rules with regard to the powers 
of a single Judge does not affect the right of 
appeal given by the Statute. That right still 
remains the same as before. All that happens 
is that the Statutory prohibition under S. Ill, 
Civil P. C., now cl. (3) of Art. 133 of the Con- 
stitution, comes into operation.” 

(17) With very great respect to the learned 
Judge, I do not find myself in agreement with this 
view. To me, it seems that when no appeal lies 
to the Supreme Court from the decision of one 
Judge of a High Court and when a litigant is 
entitled to claim that leave to appeal from deci- 
sion of a Division Bench must be given to him 
as a matter of right under sub-cl. (a) or (b) 
of Art. 133, it is difficult to say that this right 
of appeal to the Supreme Court is not in any way 
interfered with by the change in the rule of the 
Court whereby an appeal is heard by a Single 
Judge instead of by two Judges. No doubt a 
person can with the leave of the High Court 
appeal from the decision of the single Bench to 
a Division Bench of the Court in Part A States 
under the Letters Patent of the High Court and 
here under S. 23, Madhya Bharat High Court 
Act and then he can appeal to the Supreme Court 
from the decision of the Division Bench. But if 
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the exerci.se oi 1 
or more Judges 1 
But irom tius it 
corollary tiuu a 
any wav a licet a 
A procedure may 
affect a substantive light 


Ins appeal could formerly be heard straightway by 
a Division Bench, thm to ted him that uncer 
tiie new procedure a, o tie has a right oi taking 
an appeal to uie Di, .non Bench from a decision 
oi a single Judge and men oi appealing to the 
Supreme Court, is clearly to clog with a condi- 
f 10.) tne right oi appeal to the Supreme Court 
which the party haa before the alteration in tiie 
ruie. A ruie oi the High Court providing ior 

s appellate jurisdiction by one 
certainly a rule of procedure, 
docs not fodow as a necessary 
change in the rule cannot in 
substantive right of a litigant, 
be oi such a character as to 
by a change in it. it 
may then become necessary to keep the procedure 
intact to preserve the substantive right. In these 
circumstances to say that an appeal must be heard 
by a Division Bench as under the old rule in order 
to preserve a right of appeal to the Supreme 
Court, is not to assert first the premise that a 
party has a vested right to be heard by two 
Judges and then from the premise come to the 
conclusion that the right of appeal is a substan- 
tive right. It is rather the other way. The right 
of appeal is a substantive right quite indepen- 
dent of any procedure surrounding it and the real 
question that one has to consider is not whether 
in abstract the rule of a Court providing for the 
hearing of the appeal by one or two Judges is a 
rule of procedure in which no party has a vested 
right; it is whether a change in it affects a sub- 
stantive right of appeal to the Supreme Court. 


(18) On a careful consideration of the provisions 
of Art. 133 read with Ss. 109 and 110, Civil P. C., 
I am disposed to think that the appellant has no 
right of appeal to the Supreme Court under sub- 
cls. (a; or (b) of Cl. (1) of Art. 133 and that he 
would not be entitled to claim that leave to 
appeal under sub-cl. (c) must be given to him as 
a matter of right. That being so, the alteration 
in the rule of this Court about the jurisdiction 
of the Single Judge and the Division Bench docs 
not afFect any substantive right of the appellant 
to appeal to the Supreme Court. The new rule 
must, therefore, govern the hearing of this appeal 
as also of all appeals arising out of cases insti- 
tuted before the rule came into force. This con- 
clusion could not of course be applied to appeals 
satisfying the requirements of Art. 133 (1), (a) 
or (b) ns regards amount or value, if the rule had 
been so altered as to provide for the hearing of 
such appeals by a single Judge instead of Division 
Bench. As it is such appeal! are today heard, 
as heretofore, bv a Division Bench. 

(19) SHINDE C. J. : I agree. 

(20) MEHTA J. : I concur and have nothing 
to add. 


A/V.S.B. 


Decided accordingly. 


A.I.U. 1953 iVI. B. 216 (Vol. 40, C. N. 81) 

(GWALIOR BENCH) 

DIXIT AND CI-IATURVEDI J,T. 

The State v. Narain Singh and others, Res- 
pondents. 

Criminal Appeal No. G9 of 1951, D/- 27-8-52. 

Penal Code (1880), S. 511 — Attempt to 
export without permit — Essential Supplies 
(Temporary Powers) Act (1916), S. 7) — 
(Madhya Bharat Foodgrains Export Restriction 
Order (Sm. 2005).) 

Accused carrying cart-load of jwar and 

wheat without permit towards border of 


State — Accused stopped by authorities 
on the road leading towards a border 
village within State, at a place two furlongs 
from the border — Intention to export 
without permit not proved — Held that no 
offence ol attempting to export without 
permit was committed. (Para 2) 

Anno: Penal Code, S. 511 N. 2. 

Mi more, Government Advocate, for the State; 
Abdul Hafiz, for Respondents. 

JUDGMENT: The respondents were con- 
victed by the First Class Magistrate of Kurwai. 
of an offence under S. 7, Essential Supplies 
(Temporary Powers) Act, 1946 and sentenced 
lo six months’ rigorous imprisonment and to 
pay a fine of Rs. 50/- each. In appeal the 
learned Sessions Judge of Shajapur set aside 
the convictions and sentences and acquitted the 
accused persons. This appeal is directed against 
the order of acquittal passed by the Sessions 
Judge, Shajapur. 

(2) The charge against the respondents was 
that on the night oi 12-12-1950 at about 2 a.m. 
the respondents exported without a permit 
wheat and jwar in a cart to Central Provinces 
and thus contravened Notification No. 14 pub- 
lished in the Gazette dated 16-12-50 and issued 
by the Director of Food and Supplies under 
the Food Grains Export Restriction Order, 
Samvat, 2005, which is an order issued under 
S. 3, Essential Supplies (Temporary Powers) 
Act. 

This appeal is devoid of any force. From 
the evidence of the prosecution witnesses them- 
selves, it is clear that the cart in which the 
respondents were carrying wheat and jwar was 
stopped by the authorities at a place in the 
Madhya Bharat itself, and that this place which 
was at a distance of about two furlongs from 
the border of Central Provinces, was also on 
the way to Karnodia Basoda a village situated 
in the Madhya Bharat itself. It is clear from 
this evidence that the accused had not exported 
the foodgrain to Central Provinces. It cannot 
also be held from this evidence that the accused 
were attempting to export without a permit the 
wheat and jwar which was in their cart. From 
the mere fact that the place where the cart 
was stopped was at a distance of two furlongs 
from the border of Central Provinces, it cannot 
be concluded that the respondents were at- 
tempting to export the foodgrains to Central 
Provinces. As this place was situated on a 
road to the village Karnodia Basoda in Madhya 
Bharat, the possibility that the respondents 
were taking the wheat and jwar to this village 
cannot be excluded. In the absence of any 
evidence to show the intention of the accused 
to export the wheat and jwar to Central Pro- 
vinces, they cannot be held guilty even of the 
offence of attempt to export the foodgrain 
without a permit. In fairness to the learned 
Government Advocate, it must, be said that he 
admitted that the evidence on record was not 
sufficient to press on this Court that the accused 
should be convicted of the offence with which 
they were charged. 

(3) In the result, this appeal is dismissed. 

C/K.S. Appeal dismissed 
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A.I.R. 1953 M. B. 217 (Vol. 40, C. N. 82) 

(INDORE BENCH). 

(FULL BENCH) 

SHINDE C. J., DIXIT AND 
ABDUL HAKIM KHAN JJ. 

Gokul Das and others. Appellants v. Mohan 
Kunvvar Bai and another, Respondents. 

Second Appeal No. 326 of 1951, D/- 22-9-1952. 

iqlof c Ma£ ^ ya Bharat Hish Court Act (8 of 
94^ ), Ss. 25 and 25A — Jurisdiction of High 

iS- t0 R ent f tai fl appeal from judgment of 

L HiEh C »« A “ « »1 

Section 21(c), Indore High Court Act did 
not give right of further appeal in the High 
Court from a decision of a Division Bench* 
on the contrary, such an appeal was ex- 
pressly prohibited by S. 23 of that Act 

nn E r f S ? ing that S * 21 ( c ) did confer 
dear from e fh ant SUCh a ri * ht ’ * is father 

clear from the opening words of S. 21(c) 
namely ‘‘save as otherwise provided by 
any law for the time being in force” that 

in nip Sf* h i r l tatute Prohibits an appeal with- 
• G T? lg d C + ° urt from a decision of a Divi- 
f n °? Rench > then S. 21(c) would give way 

would prevail. Hence as the ml X 

fxistencf C ° Urt A v, Ct ’ 1949 "datives the 
existence of any such right of appeal, the 

appellant cannot exercise the right said to 
have accrued to him under S 21(c) In 
dore High Court Act. ( ln ~ 

Section 25, M. B. High Court Act 1949 
which replaced the M. B. High Court 

Sdt na fo Ce N °- ? ° f 1948 > *> doubt pro- 
vided for appeals to a Full Bench in cer- 

pi n v, CaS n S from decisions of a Division 

f o'f l°60 BUt ° n 25 ' 1 - 5 ° by Ordinance No 

4^nr£$* f d th / new secti °n took away 

me jurisdiction of that Court t 0 hear and 

DivIsioi^Benrh SPPeal fr0m a decision of a 
division Bench given after 25-1-50. 

It follows from this that whatever mieht 
have been the law prior to JU w f 

High Court has now no jurisdiction °at al! 
to entertain any appeal from a decision of 
a Division Bench given after 25-1 h a m 
1951 MB 149 (FB) Ref. 25 \p ar A ^ 

(b) Madhya Bharat High Court to * 

1949), S. 25 A - ‘Notwithstanding ^anythin? 
contained in S. 25’ — Meaning. S anything 

The words "Notwithstanding anythin? 
contained in S 25” which occur in S 25 (A? 
only override the provisions of S 25 Thpv 
do not limit the deprivation of jurisdiction 
only to appeals falling under S 25 thp 
words only mean that S. 25 shall' be no im! 
pediment to the non-existence of the juris- 
diction. . If the intention had been to limit 
the taking away the jurisdiction of the 
High Court only to appeals under S 25 
then one would have found the qualifying 
words “under S. 25” after the words “any 
appeal” and before the word “from” in S 
25(A). But as it is S. 25(A) uses the un- 


qualified words “any appeal” which mean 
that any appeal whether under S. 25 or 
under any other provisions of law. (Para 9) 

wS! High Comt Act (8 of 

u V*- 24, 6 ’ 37 — Existing and current 

law binning 0 u Madhya Bharat High Court 

Majority view: Madhya Bharat Hmh 
Lourt is not a successor Court of the High 
Courts of the Covenanting States. It § i s 
a new Court and the powers and jurisdic- 
t L° n °/J be c ° u rt are those conferred under 

No P of mL Bha il High Court Ordinance 
°. - of 1948 and the Madhya Bharat High 

Court Act (8 of 1949), under which it has 

been established and is continuing. 

ex^t e th nd fnS Hig u- 9 0l i rt having ceased to 
exist the Indore High Court Act, 1948, can- 

do 1 b |T- S t ld /-. t0 bave survived. If the In- 
re High Court Act cannot be regarded 

as operative today, it follows that it is not 
an existing or current law which thp 
Madhya Bharat High Court is required to 
apply under S. 6, Madhya Bharat High 
Couit Act to civil, criminal and other pro- 
ceedings. AIR 1953 Madh-B 209 (FB) Rel 
on: Case law referred. (Para 6) 

Per KHAN J. : I n ascertaining the juris- 
diction of the Madhya Bharat High Court. 

Hi^P ° n i y ? S ' 28 and 24 > Madhya Bharat 
Hign Court of Judicature Act (which de- 
fine us civil and criminal and appellate 
jurisdiction) that are to be looked at, but 
a ;‘J e relevant sections of the Act have 

a i s ° t0 be considered. Thus Ss. 6 and 37 
ot the Act cannot be left out of account. 

(Para 21) 

- SC ° P m of the jurisdiction of the High 
Court is widened by Ss. 6 and 37 of the Act, 

J° * ar f s these sections enjoin on the 
High Court to apply the laws of the co- 
venanting States also, (including the right 
f appeal which may exist under some law 
of any of the Covenanting State) till such 
time as they were modified. In this view 
of the matter, if the Indore High Court Act 
of 1948 had really provided for an appeal 
from the decision of a Division Bench then 
having regard to Ss. 6 and 37, Madhya 
Bharat High Court of Judicature Act, such 

253, a ExpL and S Rei m on. tent AIR (Para 22 ) 

•nd Kotwfi £ fiSi, *T 

CASES CITED: 

(A > (.^l) AIR 1951 Madh-B 1: ILR (1952) 
Madh-B 15 (FB) uyoz > 

(B (Madh-B) SeC ° nd Appeal No * 24 of 1950 

AIR 1951 SC 253: 1951 SC J 474 
(D) ( 53) AIR 1953 Madh-B 209: (S A No 
354 of 1951) (FB) 1 ' 

(E /tp 4\ 51) AIR 1951 Ma <lb-B 149: 52 Cri LJ 1467 
( ’M) AIR 1951 Bom 147: 53 Bom LR 556 

(C 426 40) AIR 1940 B ° m 216: ILR (1940) Bom 

(H) (’48) AIR 1948 Lah 64: 49 Pun LR 230 

(I) (’49) 1949 Madh-B LR 8 
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<n (’52) AIR 3P.32 Bom 303: ILR (1932) Bom 


A. I. R. 


T A (' .on .MB 1 9."0 ATadh-B 112: (Heecial Cri. 

•y-cai 2.0. 1 of 1919) (F3) 

UTTT J. : This is an appeal by the plaintiff 
a decision of a Division Bench oi this 
Cam-. .vha-ebv -he decree oi the Additional Dis- 
; rift hid. \ Jndo:v. vac set aside and the plain- 
tiixA c .aim ior the specific penormanre oi a con- 
; re • for sale oi a house was dismissed v.ith 
cr, ihrougkom. The suit out of which this 
ap.j( al arises was incti tilled on 2-7-1943 by the 
plaint iff in the Court of Additional District. Judge, 
Indore. A decree in favour of the plaintiff was 
made bv the trial Court on 28-2-1930. The defen- 
dant. then, bled an appeal to this Court on 29-G- 
1950 from the decree of the Additional District 
Judge Indore. The appeal was heard by a Divi- 
ion Bench and allowed on 12-7-1931 and the 
plaintiff’s suit was dismissed. Th<f present appeal 
is directed against the decision dated 12-7-1951 
of the Division Bench and was filed on 2-11-1951. 

< 2> The preliminary question that arises for con- 
sideration in this appeal is as to the competence 
of the anpcal. Prima facie under the Madhya 
Bharat High Court Act. 1949 (Act 8 of 1949>, as 
amended by Ordinance No. 1 of 1950, no appeal 
lies from any judgment, decree, order or sentence 
t)as 3 ed or made bv any Division Bench of this 
Court after 23-1-1950. Mr. Bharucha learned 
counsel for the appellant adroit; that the present 
anpeal is not under the o’.d S. 25 of the High 
Court Act which provided lor appeals under cer- 
tain conditions from decisions of any Division 
Bench and which wan repealed on 25-1-50 by Ordi- 
nance No. 1 of 1950. He, however, claims (hat 
the appeal is under 8. 21 (c), Indore High Court 
Act 1948 (Act 4 of 1948 
argument is that on the 
of die ;ult in the Court 
trict Judge, the Indore 
existed; that under S. 21 of the Act an appeal lay 
to the Indore High Court from a decree passed 
by t he District Judge in the exercise of his original 
civil jurisdiction and a further appeal lay within 
the High Court itself from the decision of (he 
Court in a first apoeal from decree of the Dis- 
trict Judge, that t hi ; right of two appeals which 
according to the Full Bench decisions of this 
Court in — ‘Guiab Chanel v. Kudi Lai’, AIR 1951 
Madh-B 1 (A) and in — ‘The Rajkumar Mills v. 
Pra'.np Singh and the Hukam Chand Mills Ltd/, 
(Indore Bench) Second Appeal No. 24 of 1950 
( Madh-B » (B>, is a right which vested in the ap- 
pellant at the time of the filing of the suit; that 
this right of further appeal in the High Court 
has not been taken away by express provisions 
or necessary intendment of any piece of legisla- 
ture; and that on (ho other hand the provision 
contained in Madhya Bharat High Court Orclinace. 
1943 (Ordinance 2 of 1948) and Madhya Bharat 
High Court Act (Act 8 of 1949) by which this 
Court was established and then continued and 
the Indore High Court ceaved to exist, that the 
High Court is to 

“apply (he laws and usages prevailing in any 
State forming part of the United State to Civil, 
Criminal and other proceedings in that Sta'c 
till such time as a duly constituted authori l y 
modifies them” 

(S. 6 of Act 8 of 1949) and that all appeals, peti- 
tions for revision, etc., which lay to the High 
Court of any Covenanting State according lo the 
law; in force in that S atw shall lie to the Hl’h 
Court (See S. 37 (1) of Act 8 of 1949) distinctly 
show that so far as appeals to this Court, arising 
out of suits instituted in the quondam Indore 


of Indore State). The 
date of the institution 
of the Additional Dis- 
lTigh Court Act, 1943 


State arc concerned, the Indore High Court Act, 
1913 is st.ll operative. Cn this reasoning, it is 
maintained that the right of the appeal within the 
High Court itself which the appellant had with 
respect to the Indore High Court, enures also in 
regard to (his Court and that, therefore, this 
appeal is competent. 

<3i The reply of Air. Samvatsar, learned counsel 
appearing on behalf of the respondent i; that the 
Madhya, Bharat High Court being a new Court, 

Ps powers and jurisdiction must be determined 
vita reference to Ordinance 2 of 1943 and Act 8 
oi 191) constituting it and not with reference to 
the Indore High Court Act 1948; that under Act 
C of 1949 as amended on 25-1-50 this appeal is 
clearly incompetent. Air. Samvatsar relies on the 
decision of the Supreme Court in — 'State of 
Serai Keila v. Union of India’, AIR 1951 SC 253 
(C). to support this proposition. It is further 
urged that as on the establishment of this Court, 
the Indore High Court ceased to exist, the Act 
under which High Court was established, namely 
the Indore High Court Act, 1948 also ceased to be 
operative and that Act cannot be said to be 
an exi ;ting law which this Court is enjoined to 
apply under S. G of the High Court Act to Civil, 
Criminal and other proceedings; nor can it be 
said to be a law at present in force in the terri- 
tories of Madhya Bharat comprising of the former 
Indore Stale under which the appellant can 
claim to file this appeal bv virtue of the provi- 
sion of S. 37 (1), Madhya Bharat High Court 
Act. Mr. Samvatsar proceeded to point out that 
oven under the Indore High Court Act, 1948, the 
appellant had no right of appeal from a decision 
of a Division Bench; that S. 21 (c) of the Act 
only provided for an appeal within the High 
Court from a decision of a single Judge passed in 
the exercise of his ar/xcllate jurisdiction; and that 
on the other hand S. 23 of the Act stated in 
express words that 

“no appeal shall lie from any decree or order 

passed by the High Court in the exercise of it; 

civil or criminal jurisdiction except as provided 

in the enactment.” 

(4) As Mr. Chit Me had addressed us arguments 
on an allied question in ‘Udaybhan v. Firm San- 
karlal', AIR 1933 Madh-B 209 (FB) (D), appearing 
as amicu; curiae, we thought it desirable 
to hear him in that capacity in this case a'so. 
Air. Chi l ale supported the arguments of the 
learned counsel for the respondent and added that 
c“/on accepting as correct the proposition that 
as the hearing of an appeal by a Single Judge 
or a Division Bench of the High Court is merely 
a matter of procedure, the appellant would have 
been entitled under S. 21. Indore High Court Act 
to a further appeal within the Indore High Court 
if his appeal from the decree of the Additional 
District Judge had been heard by a Division 
Bench, the appellant cannot claim that right in 
relation to this Court for the reason that the 
opening words of S. 21, Indore High Court Act, 
namely “Save as otherwise provided by any law 
for the time being in force” clearly show that, 
that right would now bo subject to the provisions 
of the Madhva Bharat High Court Act, 194J. 
It. is contended that whatever might have been 
the law prior to 25-1-50 with regard to appeals 
from decisions of a Division Bench of this 
Court, on 25-1-50 this Court was deprived oy 
Ordinance No. 1 of 1950 of any jurisdiction to near 
and determine any appeal from the decision? oi 
any Division Bench given after 25-1-50 ana tnai 
as under Art. 225 of the Constitution of Inclta 
the jurisdiction of this Court is the same as that 
vested immediately before the commencement, oi 
the Constitution and as on that date this Court 
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had no jurisdiction to hear and determine any 
appeal again 3t the decisions of any Division Bench 
given after 25-1-50, it follows that this Court has 
no jurisdiction to entertain, hear and determine 
this appeal. In support of this contention Mr. 
Cnitale has cited a Full Bench decision of this 
Court in — ‘Baldeo Singh v. The State’, AIR 1951 
Maan B 149 (FB) (E) relying on — ‘James Chad- 
wick & Bros. Ltd. v. National Sewing Thread Co. 
-u d. , AIR 1951 Bom 147 (Fj ; — Vaman Ravji v 
Nagesh Vishnu’, AIR 1910 Bom 216 (G) and — 
'Ha Human Chamber of Commerce Ltd.', Delhi v 
Jassa Ram Hira Nand\ AIR 19-13 Lah 64 (H) Mr’ 
Clntale further argued that this appeal is ready 
what is commonly described as “inter Court- 
Appeal” that appeals within the High Court it- 
self are the peculiarities of the Constitution and 
the rules of practice and procedure of the specific 
High Court; and that if the Court is abolished its 
Constitution and rules cannot survive and there- 
fore, even if this appeal could have been enter- 
tained by the Indore High Court under its own 
Constitution, if the Constitution and rules of prac- 
tice and procedure of thii Court do not provide for 
an appeal from a decision of a Division Bench 
then the appeal cannot be entertained. 

(5) It will be seen from the arguments sum- 
marised above that the appellant stand upon the 
provisions of the Indore High Court Act, 1943 and 
his contention is twofold: (l) that in relation to 

0U ^i? f s Y its instituted in the terri- 
tories of Madnya Bharat comprising of the former 

Jndore Sta.e, the Indore High Court Act, 1943* is 
stili operative and that the power and jurisdic- 
tion of this Court must in the matter of these 
appeal be cetermmed with respect to the Indore 
High Court Act; (2) and that the appellant had 
in any case acquired under that Act while it was 

l? f S rc , e a vested . right of appeal within the High 
Court yrom a decision of a Division Bench and this 
light is available to him in this Court also In my 

ST& rejected 636 

< 6) Jhe contention that the power-, and jurisdic- 
tion of this Court m respect of appeals of the type 

^rrecl f to J ib ° r v ® must be determined with re- 
ference to the Indore High Court Act, 1948 must 
be repelled for the reasons which I have already 
grven in - ‘AIR 1953 Madh B 209 (FB) D)‘ which 

Stl r? the sams consideration afthe 

, Full Bench i - 'BtoS 

Lai v Dwarika Das’, 1949 Madh BLR 8 m i 
have held that this Court is not a successor rwr 

of the High Courts of the CoVenL W State^ h, 
that it is a new Court and th P S * at. ■ • 

diction of this Court are those conferrpri 
Madhya Bharat High Court Ordinance No^of 1943 
and the Madhya Bharat High Court Ac U8 of 1949 ? 
under which it has been established & ft is con 
turning, it seems to me a truism to b th t t? 
Indore High Court having ceased* to 
Indore High Court Act, 1948 cannot bf said to 
have sumved. If the Indore High Court Act can 
not be regarded operative today, it follows that h 
is not an existing or current law which thi<= rwi 
is required to apply under S. 6, Madhva Rwff 
High Court Act to civil, criminal and other pro- 
ceeding, and which would ‘propr'o vi°ore’ ermif- 
the appellant to prefer this appeal tltle 

Learned counsel for the appellant strongly re- 
hed on the Full Bench decision of this Cnrt in 
- 'Second Appeal No. 24 of 1950 (Madh B) (BV 
and also drew our attention to a decision of the 
Bombay High Court reported in - ‘Daiisaheb v 
Shankarrao Vitha’rao’, AIR 1952 Bom 303 (J) and 
pressed on us to hold that the powers and juris 
diction of this Court in regard to appeals arising 


out 01 suits instituted in the former indore State 
must be determined with reference to the provi- 
sion > Oi the Indore High Court Act 1948. These 
cases, in my view, have no application here. I 
mive aiready considered the decision in — ’Second 
Appeal No. 24 of 1950 (Madh B> (B)‘, in the opi- 

1 have ^ ust delivered in — ‘AIR 1953 
Madh-B 209 (FB)(D)’ & pointed out that the deei- 
sion is not an authority for the contention that 
m determining the powers and jurisdiction of this 
Court, the Constitution of the Indore High Court 
or oi any other High Court of a Covenanting S' ate 
ought to be taken into consideration. The Full 
^ench decision did not, and of course could not 

rnnrf in ^i Pr ° P0Sitl0 ? laid down by the Supreme 
^ourt in the case of — ‘State of Serai Ke’la v 

F G : Gr } °J Incna ’\ ( p .that when a new Court 
io estabiisned, its jurisdiction and powers are those 

as defined by the statute camtituting it In tol 

case oi Raj Kumar Mills (B)’ also this principle 

the c L and the . iearned Judges constituting 

,I U J ench exami ned the provisions of the 
Madhya Bnarat High Court Act, 1949 and then 
came_ ,c > the conclusion that there was nothin^- in 
S 2o, Madhya Bharat High Court Act or any 
other provision of that Act to show that the right 
of appeal conferred by S. 25 was available to a 
p,.riy who did not possess such a right at the 
time oi the institution oi the suit. Now, it must 
be remembered that it is one thing to say that 
in the matter of appeals the power and jurisdic- 
tion of this Court are regulated by the Indore 
High Court Act 1948 and that as under that Act 
a par.y nad no right of appeal, he cannot ciaim 
the right m tms Court; but it is quite different to 
that under the powers and iurisdietion of this 
Couru as defined in the Madhya Bharat Hi^h 
Court of Judicature Act, 1949, a right of appeal 
waxen had not vested m a party at the time of 
tue sui , was not ayai ab’e to him in this Court 
or that a right which had so vested in him has 
.,een preserved or taken away. It is essential to 
Lear in rmnd the ra’io ceci.endi of the Supreme 
Court decision in the case of ‘the State of Serai 
KeLa (C)’. The ‘ratio decidendi’ is, that the 
Supreme Court being a new Co: rt estab ished un- 
der the Cons' itut on of In:ia, its power ard juris- 
diction are those as denned in the Constitution 
itself and that if the Constitution expressly bare 
the jurisdiction of the Supreme Court with re’ 
gard to any matter, then notwithstanding the tert 
that the Federal Court had jurisdiction 0 to ‘enter 

iam the matter or that it was pending before the 
Federal Court at the time of the establishment 
or the Supreme Court and was removed to the Sun. 
reme Court for disposal, the Supreme Court would 
not have jurisdiction to entertain' the matter W 

(7) The learned Judges of the Bombay' High 
Court in - ‘AIR 1952 Bom 303 (J)‘ simply appliid 
to the case before them the principle laid down 
by the Supreme Court in the case of ‘the State Vf 
Serai Rella (C)‘. The decision in — ‘AIR lose 
Bom 303 (J)’ is of no assistance to the appellant 

La 'the Bombay case -(J)‘ the ouestion under 
consideration was whether in respect of appea to 
the Supreme Court arising out of suit-, filed prior to 
the coming into force of the Constitution, the limb 
tation as to value or amount prescribed in Art 
133 of the Constitution of Tndia annijpd 
L °rdships heid that although under sub-cls (a) 
and (b) of Art. 133 no anneal lav to the Si nre™ 
Court where the subject-matter in depute wv w 
than Rs. 20,000, the Supreme Court has been o-i-JSf 

under Art. 135 the same jurisdiction and p|^ 

witn respect to any matter to wlii"). 
sions of Art. 133 or'l34 did not apply if t h 0 K 1 ' 
ral Court had jurisdiction to entertain th^m*^ 6 ' 
They also held that S. 27 of the Adanf Q ? latter - 

Law-, Order, 1950 expressly 0 pr^erv^thtrig^ 
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already aecnied lo a party to appeal to the Sup- 
reme Court m cases where the amount or value of 
the subject matter .a dispute was Rs. 10000 or 
more. The Bombay c as*.* was decided on the basis 
that the Const.! tut ion gives to the Supreme 

Court the jurisdiction io deal with appeals where 
the amount or value of Tie subject matter in dis- 
pute is les ; than Rs. 20000/- it the appeal is one 
arising out of a sur filed before the coming into 
force ol the Constitution. As the learned Judges 
of the Bombay High Court pointed out whereas 
m the case ol 'the State of Serai Kella (C)’ the 
question was of ao cnce of jurisdiction under the 
Constitution in the Supreme Court, in the case 
before them there was no such absence of jurisdic- 
tion. The Bombay case, therefore, does not support 
the contention of the appellant, which in my opi- 
nion. is untenable. 


(8) The contention that the appellant had 
acquired, under the Indore High Court Act, a vested 
light of appeal within the High Court from a deci- 
sion of a Division Bench is not supported by the 
wording of Ss. 21(o and 23, Indore High Court 
Act. Section 21 (cj is as follows: 


“Save as otherwise provided by any law for the 
time being in force, an appeal shall lie to the 
High Court from (cj a decree or an order ap- 
pealable under the Indore Code of Civil Proce- 
dure or any other law lor the time being in 
force, passed either by a Judge of the High 
Court or a District Judge in the exercise of his 
appellate jurisdiction.” 

Section 23 says : 

“No appeal shall lie from any decree or order 
passed by the High Court in the exercise of its 
Civil or Criminal jurisdiction except as pro- 
vided in this enactment.” 

(0) It is clear from these provisions that the 
appellant had under the Indore High Court Act 
no right of further appeal in the High Court from 
a decision of a Division Bench, on the contrary such 
an appeal was expressly prohibited by S. 23 of 
that Act, Assuming for the sake of argument that 
S. 21(c> did confer on the appellant such a right, 
it is further clear from the opening words of S. 
21(c) namely, "save as otherwise provided by any 
law for the time being in force” that if any other 
statute prohibits an appeal within the High Court 
from a decision of a Division Bench, then S. 21(c) 
would give way and the provisions of the other sta- 
tute would prevail. If. therefore, the Madhya 
Bharat High Court Act, 1949 negatives the exis- 
tence of any such right ol appeal, the appellant 
cannot clearly exercise the right said to have 
accrued to him .under S. 21(c), Indore High Court 
Act. That this Court has under the Madhya 
Bharat High Court Act, 1949. as it stands today no 
jurisdiction to hear and determine any appeal 
from a decision of a Division Bench, is clear 
enough. The Madhya Bharat High Court Ordi- 
nance No. 2 of 1948 did not confer on this Court 
any such jurisdiction. Section 25 of the High 
Court Act, 1949 which replaced the Ordinance, no 
doubt, provided for appeals to a Full Bench in 
certain cases from decisions of a Division Bench. 
But on 25-1-50 by Ordinance No. 1 of 1950, a new 
section, namely S. 25(A) was inserted in the Act 
and this new section took away the jurisdiction 
of this Court to hear and determine any appeal 
from a decision of a Division Bench given after 
25-1-50. Section 25(A) was in these terms: 

“Notwithstanding anything contained in S. 25. th rt 
High Court shall have no jurisdi tion to hear 
and determine any appeal from any judgment, 
decree, order, and sentence passed on made after 
the promulgation of this Ordinance by any Divi- 
sional Court of the High Court on its original 
or appellate side.” 


It must be noted that the words “Notwithstanding 
anything contained in S. 25“ which occur in S. 
25(A) only override the provisions of S. 25. They 
do not limit the deprivation of jurisdiction only to 
appeals falling under S. 25. The words only mean 
that S. 25 shall be no impediment to the non- 
existence of the jurisdiction. If the intention had 
been to limit the taking away the jurisdiction 
of this Court only to appeals under S. 25, then 
one would have found the qualifying words “under 
S. 25” after the words “any appeal” and before 
the word "from” in S. 25(A). But as it is S. 25(A) 
uses the unqualified words “any appeal” which 
in my opinion, mean that any appeal whether 
under S. 25 or under any other provisions of law. 
The word “any” is a word which as used in S. 25(A) 
excludes limitation or qualification. It follows from 
this that whatever might have been the law prior to 
25-1-50. this Court has now no jurisdiction at all 
to entertain any appeal from a decision of a Divi- 
sion Bench given after 25-1-1950. The effect of 
S. 25A of the High Court Act and Ordinance No. 1 
of 1950 has already been considered by a Full 
Bench of this Court in — 'AIR 1951 Madh B 149 
(EV and it has been held in that case that as at 
the commencement of the Constitution of India, 
this Court had no jurisdiction to hear and deter- 
mine any appeal against the decisions of any 
Division Bench given after 25-1-50, the inference 
follows from Art. 225 of the Constitution of India 
that it has none today. For these reasons the con- 
tention of the appellant that he had at the insti- 
tution of the suit a vested right of appeal within 
the High Court or that if he had such a right he 
is entitled to exercise it in this Court also must be 
rejected. 

(10) In this view of the matter, it is not neces- 
sary to consider the further argument of Mr. 
Chitale about the nature of appeals wi'hin the 
High Court itself i.e. of “inter-Court” appeals. Such 
appeals are. in my view, no doubt, something quite 
special being pecu’iar to the Constitution, and 
the rules of practice and the pro edrre of the 
particular Court, It, however, appears to me that 
the real quesMon raised by th's argument is whe- 
ther the principle of the right of aopeal being a 
vested right appfies to appea's within the High 
Court, and that so far as this question is concerned, 
it is for the present, con eluded by the Fu'l Bench 
decision of this Court, in — ‘Se ond Appeal No. 24 
of 1950 (Madh B) (BV. As I have held that this 
Court has no jurisdiction at a 1 to entertain any 
appeal from a decision of a Division BenTi, the 
question whether the appellant, can take advantage 
of an inter-Court appeal, when at the time of the 
institution of the suit, there was no such appeal 
provided, does not arise. It would not, therefore, 
be proper to examine the correctness of the deci- 
sion in — ‘Second Appeal No. 24 of 1950 (Maah 
B> (BV in this case, where the point covered by 
that decision does not arise. 

(ID In the result, I have come to the conclusion 
that this appeal is incompetent and must be dis- 
missed directing the appellant to pay to the res- 
pondent half his costs here. 

(12) SHINDE C. J. : I agree and have nothing 
to add. 

(13) A. H. KHAN J. : This appeal arises out of 
suit No. 53 of 1948 for specific performance, whicn 
was instituted on 2-7-1948 and in which a decree 
was passed in favour of the plaintiff by the Adi- 
tional District Judge of Indore on 28-2-1950. The 
defendant- filed an appeal No. 19 of 1950 before tn 
Madhya Bharat. High Court, which was alio wen 
by a Division Bench of this Court on 12-7-1951, an ci 
the plaintiff was non-suited. Aggrieved bv the deci- 
sion of the Division Bench, the plaintiff has niea 
this second appeal. 
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(14) A preliminary objection has been raised that 
the appeal ls incompetent. It is said that the 

‘no 01 ™ Ju dicature Act, Madhya Bharat 
^ Act no. 8/1949) as it stands today does not nrrv 

Rpnnh°t an appeaI from the decree of a Division 

fhat und-r ?£ n £ h ° f this c ™rt. No doubt 

cnat unda S. 2o. High Court of Judicature Art 

i U nf fosn aPPe ? 1 i was possible ’ but by Ordinance 
1 of 1950, and later on by Act 3 of 1952, S. 25 was 

done away with. In the circumstances it is con 
&“££ the plaintifI 13 not entitled to prefer 

iearn ?, d counsel for the appellant Mr 
Bharucha contends that this appeal is not brought 

S v 25 ' Hish Court of Judicature 
Act, but that it is preferred in accordance with S 21 

(C) - todore High Court Act (4 of 1948). It is 

v?d(^ n frfr d t that the . Indore H ‘gh Court Act pro- 
vided for two appeal; in the High Court and bv 

y^ tae ° f S. 6 read with S. 37, Madhya Bharat 

S lg 5 Judica ^ ure Act (8 of 1949) this 

High cTTrtTf t ? h aP ? ly the 1SW that P revailed 'in the 
H^h court of the former Holkar State and as 

that hh! S app ® al js competent. It is further argued 
that the right of appeal is a vested right & accord 

SS established principle of law as 

affirmed in the decision of this Hrth Court- ‘Caniof 

Singh v. state', AIR 1950 Madh B 112 Tpm 

S' S32 ■» * n » s 

«i»r.£°S"s sirs ir M 

S£Ms p S52?, - swr- “ s 

lant, no appeal is provided agatot th^d a ? I ? el ‘ 

& srsk 

?,s ts, “e 

to the High Court in aP ? eal would lie 

that on a case being 1 decided hv°a dS • 11 1 Pr S vides 
another appeal before p if™ by -r» a Slngle Bench 

filed. But Hie Act nowhtre s?vs C ° Uld be 

was initially heard hv a — S lf an a PPeal 

grieved party had ^ the , ag ‘ 

a larger Bench, in the couTe oT'tnT appeal t0 
I asked Mr. Bharucha ? f the arguments, 

authority or Tor ttitmtt^o? ci * 

practice of the Indore » a„rt 1 L ref w to . the 

the point that under Sidore Hrth ^ S- 3ta , n t late 

Division Bench. His reply 8 wS ° f a 

am however, quite clear in my Tdnd -? ry - 1 
not possible and the reasons are Two lt fv was 
is no provision express or imnii^ 0 -* 9? rs ^’ ^ere 
High Court Act for such ln the Indore 

Indore High Court consisted K’ Chie?Th,’aC he 
and two puisne Judges vide q Justice 

Court Act (Act 4 of 1948) Now if a J nd ° re High 
initially heard by a Division Bench iTTfa Wa f 
physically possible for the High Cm rt ^ 0t 
stitute a larger Bench to h P Qr «?„ to con- 

Furthermore, s. 23, IndorT ffigh CoSrt T ot° m it 

“No appeal shall lie from any decree £ SF : 
passed by the High Court in the excise of ftl 
Civil or Criminal jurisdiction except I, f n ~ 
vided in this enactment » P as pr °- 

.. i 18 ! Th . ere be ( in ? no provision for an appeal from 
the decision of a Division Bench in the Art T 

second appeal was barred by S. 23 of the Act it 


(19) For the reasons stated above I have no 

Court A°et m n b ° lding that under «« Indore High 
Act. . no appeal could be heard by a larger 

Bench against the decision of a Division Bench 

view t S take nf“n appea l is not com P e tent, In the 
\ ie w X take of tne preliminary obiection 

reme Couit in the case of — ‘AIR 1951 « C 
to establish the proposition that when a n? 

arT There “ s j-isdicTon^nT poTeTI 

it and that irfr-An^ by statute constituting 

mmmm m 

Wmstsm 

High^ Court W SS ' ? and 37 ' Madh y a Bharat 
rufaf follows ; ” naI P ° rtion3 of which 

"anTTheTi T1 ‘ e Hi§h Court sha11 apply the laws 

SIn' s hl" 

at S„K SSS:-^ “' •» «* ’hK 

On reading the ‘State of Seraikella case rev r 

° f the si!preme 

of Ttodia °and ^lie 
jurisdiction of the Court has therefore ^ he 

ascertained ‘by considering all the re’evant arH 

cles of the Constitution'. It is in that lSht 

pr r e°“ ° f Art - 363 have t0 be r ead and intTr! 

^ would like to point out thaf r ^ ^ 

fta P t S ‘ h u V !h' aid , particldar emphasis 'on ae ^t' 

that all the relevant Articles havp tn 
sidered in ascertaining the jurisdiction’ b nf C S?‘ 
Court, and this being sT, In asTertaS thf iurisT 

diction of the Madhya Bharat m o-iT n ? Ju . ris ' 

not only Ss. 23 and 24 Madhyl Bhamt TrTh ’ I s 
of Judicature Act (which definp 9 0urt 

minal and appellate iurisdirtWi C 4. 1V1 and cri " 
looked at, but^l the Sm sect oT nfV° 
have also to be considered) thus 

‘ Cannot , be /eft out ofTccourit . 6 ^ 37 ° f 

j'urisdTcUon^T oTeT wo“ n /t Tel bb t estion of 

hffiC S!° n ° f ™ oT the n CoT: 

anneals a- conT, in /h c ? se 0 the jurisdiction to hear 

Bhamt’Hrth rv,Ti r r n ^® s ‘ 23 and 24 - Madhya 
-tsnarat Hi^n Court of Judicature Act, suffers from 

“ ”5* as is P laced on Art. 374 by ArT 

363 of the Constitution. On the contrarv thp cmnp 
of our jurisdiction Ls widened by Ss 6 and s? % 

in f s +° ^ ar as thes c sections enjoin on this 
to apply the laws of the Covenanting 
States also (including the right of appeal which 
may exist under some law of any of the coven am- 
ing State) till such time as they were modified. 
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Thus on ana"' sina ( • Supreme Court case, I 
Und i iia ii dcxs i;oc exclude too consideration of 
iQ.-i Indore Hex Coui- Act oi 1948: on the con- 
tr>r’- 2 orus’i u>; »o consider all the pro/isions 
,of l in- S tiiiif' whim created the Madhya Bharat 
I Hi oi C > • »* c . in this vi-.-.v oi the matter ii the 
In'iev- Ki .h Coin"- Act of 19-ib had ready pro- 
vided for on anneal 1 rom tire* decision ol a Divi- 
<jon Bench < a ini* I have held above that it aid not 
so pro. then hazing regard to So. G and 37. 
Mauhya U no rat High Court oi Judicature Act, 
lias appeal was competent. 

(23 » if ha.; been: contended that in the abolition 
o: < i.e Indore High Court., the Indore High Court 
Act came to on end. This statement is on.y partial- 
ly true. In so far as the Indore High Court Act 
created the Indore High Court and contained pre- 
vious oi an administrative and procedural nature, 
it must be he’d to be inoperative, but so niuen 
of the Indore High Court Act which relates to the 
ri T ht of appeal m (he Indore High Court, must 
be ciemW to have survived because the right of 
appeal is a vested right and it inhere j in a party 
at the commencement of proceedings. And IS. G 
read v;i'h S. 37 referred to above, is responsible 
for beeping that right alive. 

(?4> it has been argued that the opening words 
of S. 21, Indore High Court Act, “save as other- 
wise provided by anv law for the time being m 
force” imply that ii any other law bars the juri> 
diction of lire Indore High Court to hear an appeal 
from the decision of a, Division Bench, then that 
law would supersede the direction contained in 
S 2.1 (Cb Now it is contended that r.Iadhya Bharat 
High Court of Judicature Act as it stands today, 
negatives the existence of any such right and 
th rTore it mint prevail over the Indore High 
Court Act of 1913. But this argument ignores the 
(vyi-;t/*ncc of Ss. G and 37, Madhya Bhaiat High 
Court of Judicature Act, whereby the laws of the 
Covenanting State; are made applicable m cases 
that lay or may lie tail such laws ore moamcci. 
However queer the position may appear to be, yet 
it is a fact that on one hand the Madhya Bharat 
High Court of Judicature Act (Act 0 of 1949) lay; 
down its own constitution for the hearing of 
appeals filed before it in Ss. 23 and 24 of the Act. 
and on the other it enjoins on us that the laws 
of the Covenanting States shall be applied as 
well. At the first blush, it may appear to be some- 
what non-plusing and even incongruous, but when 
one considers the circumstances and conditions 
under which the State of Madhya Bharat came 
into being one can well appreciate the nature of 
such a Statute. Although the High Court of 
Madhya Bharat is a new Court and it cannot be 
regarded as a successor Court of the various High 
Courts (small and big) that existed in the co- 
venanting Stages, yet the proposition cannot be 
gainsaid that in many respects the M. B. High 
Court was intended to take the place of the co- 
venanting High Courts that were abolished as a 
consequence of the merger and the emergence of 
the United State of Gwalior. Indore and Malwa 
(Madhya Bharat). The Legislature had not a clean 
slate to write upon and a good deal was already 
there. It is in this context that the Madhya Bha- 
rat High Court of Judicature Act should be con- 
strued and interpreted. 

(25) in result I agree with the conclusion of my 
learned brother Dixit J., that the appeal is not 
competent & that It should be dismissed with half 

the costs. 

(26) BY THE COURT: The decision of the Full 
Bench being ready, it is pronounced by me to- 
day The appeal stands dismissed as the same is 
not’ competent. The appellant shall pay half of 


the costs of the respondent in this Court and bear 
his own. 


A / D.R.R. 


Appeal dismissed. 
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Chhatar Singh, Applicant v. State of 
Madhya Bharat and another. 

Civil Misc. Case No. 25 of 1952, D/- 21-1- 
1953. 


Constitution of Lidia, Arts. 226, 
Another remedy open — (Madhya 
Police Act (76 of S. 2007), S. 12). 


228 — 

Bhaiat 


Where the petitioner applying under Art. 

22G lor quashing the District Magistrate’s 
order posting additional police in the 
village at the cost of the petitioner and 
other residents, has already paid his 
share of the cost, the right which he can 
claim to enforce under Art. 22G is not a 
right to restrain the opponents from re- 
covering from him any portion of the 
cost, but it is the right to the refund of 
the amount already realised from him on 
the ground that it was an illegal exaction. 

The challenge to the order and the pro- 
clamation is plainly incidental to the 
establishment of the applicant’s right to 
the refund of the money paid by him and 
if he thinks that the amount paid by him 
was illegally recovered from him, he has 
the remedy of a suit for the refund of the 
amount already paid by him. This remedy 
is caually effective, beneficial and conve- 
nient. A suit for such a remedy lies in 
the Civil Court and the fact that in the 
suit the validity of S. 12, Police Act 
would be questioned and the question 
would be referred in the High Court under 
Art. 228 cannot be regarded as a valid 
ground for short-circuiting the proper 
remedy of a suit and holding that the re- 
medy of suit is not as effective, beneficial 
and convenient as the one this Court can 

give under Art. 22G of the Constitution. 

^ (Para 4) 

Anno: Civil P. C„ Appendix III. Con- 
stitution of India, Art. 226 N. 8; Art. 228 N. 1. 

Patankar, for Applicant; K. A Chitale, 
Advocate-Goneral and Mungre and Shiv Uayai, 
Govt. Advocate, for the State. 

CASES CITED : 

(A) (’51) AIR 1951 Rajas 150(2): 1952-21 ITR 

(B 3 ) 3 (’51) AIR 1951 SC 41: ILR (1951) Hyd 461 
(C) (’51) AIR 1951 Nag 58: 52 Cn LJ l 140 

(FB) 

ORDER : The petitioner moves this Court under 

Art. 226 of the Constitution of , I . nd .' a n f ° 7 1 5 “ pa2ed 
or a writ quashing an order dated 11-7 52 pass 
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® is “ rict Magistrate of Morena by which 
aad.tional ponce was posted in certain villages of 
Morena District and cost of the additional police 
was levied on the residents of those villages, and 

prohibiting the opponents from 
enforcing tne said order and realising the cost 
i tne additional police from the petitioner and 
Other residents of those villages. 


circumstances the learned Advocate General tnnir 
tne preliminary objection that the reliefs pr a ^ed 
ior by tne appUcants could be of no avail to (he 
applicant and that the petition should therefore 
be turown out as infructuous. ore. 


(2) The petitioner states that he is a Gujar 
ThaKur by caste and a resident of the village 
Ghuraiya Basaia in Pargana Joura of District 
Morena; that on 10-7-52 the Government issued 
a proclamation under S. 12(1), Madhya Bharat 
Police Act Samvat 2007 declaring 5 villages includ- 
ing Ghuraiya Basai of D.st. Morena as a disturbed 
”, dangeious area; and autnorised under sub-s (2) 
of s. 12 the Commissioner Northern Division 
emPlcy adequate police force in addition to 
the ordinary fixed complement in the above villages 

that on 11-7-52, the District Magistrate of 
Morena purporting to act under S. 12 of the 

t^ 1C r'^ Ct and , under the Proclamation issued by 

^ on the Previous day, Quartered 

additional police m the villages and imposed on 

the re^iciencs oi those villages the cost of the 

and C other e m^ inS Karijans - Vaishya, Brahmins 

croH • comm , unities such as barbers, 
^ashermen, gadanyas etc., from liability to bear 

aiy portion of the cost of the police. The net - 

tioiier further states that he and other residents 

of the five villages had applied to th Q Distrct 

n-7 g 5-tit 0f tha? r t^ n-T th f draw the ° ;der Sited 
II i-oz, out that the District Magistrate did nnf 

cancel the order. The validity of the proclamation 

and the order of the District Magistrate 5 
challenged mainly on the grounds* 

'feSVSWS SKKSr* “ con,on " ,ty 

2. That under the proclamation the Government 

did not autnorise the District Magistrate to 
quarter additional police. at * t0 

3. That the order of the District Magistrate 

by whicn he exempted certain castec fr nl 
liability to bear the costs of additional police 
being repugnant to Arts. 14 and 15 of th* 
Constitution, was bad; 0f the 

4. and that S. 12 of the Police Act which ner- 
mits exemption of any person or class or «;ppfirm 

° f ^t a of ta ^ - t fr0m , lia binty to%ei? S | n T portion 
a v^c i . addl ^ 10nal Police is itself void in view 
of Aits. 14 and 15 of the Constitution.” 

no° othel^s^edv^pm.^- 161 ' St 5 ting that he had 

remedy, the petitioner prays that the order 

11-7-52 of the District Magistrate be qSed and 
a writ in the nature of mandamus or appronrfate 
order be issued either restraining the opponente 
from realising the cost of the additional polfc! 
from him and other residents of the village ot 
enjoining them to exempt the applicant and bfhpr 
residents from liability to bear^c^o^ 
ditional police. On behalf of the opmmente a 
return has been filed opposing the applkS 

„ ^ titl0n was filed on 23-8-52. It was 

admitted by us on 27-8-52 and after the issue of 

it was put up S before 
us for hearing on 6-1-1953. In the meantime the 
petitioner from whom on the date of the filing of 
this petition, no demand had been made to pav 
any portion of the cost of additional police, paid 
the amount of his share & the proclamation issued 
by the Government as well as the order of the 
District Magistrate which were to be operative 
for a period of two months from the date of 
their making, ceased to be in force, in these 


petitioner “Sd^th,? llaLl^Admlate^nS ml 

KSHf ^SeLSi 

SMS® is S’ Sttr 

Ponents be prohib.ted from realMno ftJ, , ° P ~ 
““ , othe , r residents any cost in respect ™f 

additional police. It is not disputed by the learned 
counsel for the applicant that the orcter nassed 
by the District Magistrate and the p ro c am af I n 
issued by the Government are no now oS^vT 
The question therefore, of the issue of a^ ord e : 
by this Court to quash the order of the 

dt! 1S nIt a°rrie he It Pi '?s Cla i maC; T; of the ^vernmen 
f.y th" c«To e i S&Sr^K aass.2 

\ °f . tne Proclamation and the Dis ir e? 

fron-hh^nli • t rdei ’’ and if a c:emand is being macte 
from the petitioner to pay any portion of such 

ne applicant can still comp'ain that fi-n nr l ’ 
clamatlon and the orde- of ihf • I, T prc> ~ 

sv? SS.A5S 

Tszsr pS-tS? sj? a 

which he caii So. claim to “See «, 2ft! ; 
to restrain tile opponents from recoverin'- from 
him any portion of the cost, but It Is r l°ht 

tem o r f£ und of the amount already realised from 
The apScant 0 hm “ W3S an '“om 
that hf h^ ll^ady^Iai^to'Ce 
and claimed the relief ol the “ refund o thf 

pH! 

sas ssst s 
ssw suss 

the applicant’s right to the refund o^lh^mLl* 

paid by him and if he thinks that ne -I 

paid by him was illegally recovered from (f 0 ® 1 

has the remedy of a suit for the refund o?' th" 
amount already paid bv him mv.iv Q °f tne 

equally effective, benef iefal a^d rnM rem , edy 15 
Patankar learned couSel for th. ^?I enient - Mr - 
concede that the remedy If f su^forTvf 1 * had t0 

convenient remedy Q He however , fp?f enef]cial and 
as to whether such a suit could ?t !t fi 01 ? 8 aoubt 
tained by a Civil Courf t d .^^ ad be ent e^- 
doubt. If the netifinr>or’c ^ m y se ^f have no such 

proclamation and Distr'ct Mp^S ai f fc - 15 that the 
illegal and ultra vhS Lf h S °f der were 

from him was bevond thf ^ a T Unt realised 
District Ma gistrate y a n d competence of the 

exaction, then a suit rYc^- theref0re ’ an iIIe ^ aI 
amount would lie ir> tho ^ e f^od of the 

if in the suit tbp nn«f- Coilrt - 1 realise that 

Act is void ir> xno^ est i 0n S * 12 the p °iice 
Constitution •’<? °L c f rtain Provisions of the 

be refen*ed in 1 ^ ed U that fi ue stion would have to 
Art 99R 1 ^ l Ii th if Court for its opinion under 
WnLJ 28 f? f the Cons titution of India. But his 

ground r for OI sh nrf 1 i hai ? ly be regarded as a valid 

^ ^ircmting the proper remedy of 

a suit and holding that the remedy of suit is 
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,aot as effective, beneficial and convenient as the 
one this Court can give under Art. 226 of the 

•constitution. a . 

(5) A further point was made by the learned 

Advocate General tn.U as on the date of the 
petition, no demand had been made on the pe- 
nsioner to pay his share ot tire cost of the police 
and as no action had been taken under the order 
oi the District Magistrate to his detriment, the 
petitioner had no such interest as to be compe- 
tent to maintain the application under Art. 226 
of the Constitution of India for an order restrain- 
ing the opponents from imposing on all the resi- 
dents of the five villages the cost of the additional 
police. To this contention the reply of Mr. Patankar 
learned counsel for the respondents was that al- 
though on the date of the application, the peti- 
tioner was not called upon to pay any cost ot the 
oolice, he and other residents of the five villages 
were persons who in the immediate future were to 
be affected by the order of the District Magistrate 
and that therefore, the petitioner had a cause 
of action consisting in the threatened infringe- 
ment of his right to property. The objection 
raised by the learned Advocate General is no doubt 
supported by a decision of the Rajasthan High 
Court in — ‘Pratap Mai v. Commissioner, Income- 
tax', AIR 1951 Rajas 150 (2) (A) in which follow- 
ing the observation of the Supreme Court in the 
case of — 'Chiranjit Lai v. Union of India’, AIR 
1951 SC 41 (B> that only those persons whose 
interests are directly affected by a statute can 
apply for redress under Art. 226, it was held that 
on interim injunction under Art. 226 restraining 
the Income-tax Officer from assessing income- 
tax on all the residents of the locality could not 
be granted, where no action had been taken 
t gainst the applicant & the applicant wanted the 
injunction to be issued not only in his favour but 
also in favour of all residents of locality, who had 
not come to the Court. It also finds some support 
in the observations of Hidayatullah J., in ‘Sheo 
Sankar v. State of Madhya Pradesh’, AIR 1951 
Nag 53 (FB) (C). At this time it must bo said 
that the contention of the learned counsel for 
the applicant that on the date of the application 
the petitioner had a cause of action in the 
threatened infringement of his right cannot be re- 
jected summarily as devoid of any substance. As 
this application fails on the ground that it has 
become infructuous, it is not necessary to decide 
the objection whether in the circumstances exist- 
ing on the date of the petition, the petitioner was 
competent to maintain this application, the point 
might be profitably considered on a more appro- 
priate occasion, when it arises in some other case. 

(6) In the result I would dismiss this petition 
leaving the parties to bear their own costs. 


A/H.G.P. 


Petition dismissed. 
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(INDOBE BENCH) 

CHATURVEDI J. 

Setanbai, Appellant v. State. 

Criminal Appeal No. 119 of 1951, D/- 19-1-52. 

Penal Code (18G0), S. 318 — Evidence and 
proof Criminal P. C. (1898), S. 367. 

The same evidence which has not boon 
believed for an offence of murder should 


not be believed for an offence under S. 318 
when there is no eye witness who can 
depose that the accused herself came to the 
Charwada and secretly buried the body of 
the child there. The fact that she absconded 
soon after the incident is not sufficient to 
base a conviction under S. 318 thereon. 

Even grave suspicion against an accused 
cannot be taken to be substitute for proof. 

(P ara 2^ 

Anno: Penal Code, S. 318 N. 1; Cr. P. C., S. 
367 N. 6. 

Upadhyay, for Appellant; Govt. Advocate, 
lor the State. 

JUDGMENT: The appellant Setanbai was 
challaned and committed to Sessions for 
offences under Ss. 302 and 318, Penal Code. 
She is a young Hindu widow and according to 
the prosecution she was pregnant and delivered 
a child who was found dead and buried in a 
Charwada, in village Laxamkhedi, on 12-3-1950. 
The Sessions Judge, Ujjain acquitted her of the 
charge under S. 302, Penal Code but convicted 
her under S. 318 and sentenced her to rigorous 
imprisonment for one year. She has now pre- 
ferred this appeal against the judgment of the 
learned Sessions Judge. 

(2) The learned Sessions Judge has com- 
mented very severely on the latches and lapses 
of the Police in this case and has rightly 
acquitted the appellant of the charge of murder 
but I feel that the same evidence which has 
not been believed for an offence of murder 
should not have been believed for an offence 
under Section 318, Penal Code, as there 
is no eye witness who can depose that Setanbai 
herself came to the Charwada and secretly 
buried the body of the child there. No 
witness is forthcoming even to depose that 
Setanbai was seen near the Charwada. The 
fact that she absconded soon after the incident 
is not sufficient to base a conviction under 
S. 318 thereon. The learned Sessions Judge has 
relied upon circumstantial evidence in the case 
but that is not incompatible with the innocence 
of the appellant. It is just possible that Setan- 
bai’s father Hindusingh or a servant or some 
other friend of her might have taken the child 
& buried it in one corner of the Charwada of the 
village. I am sure that a conviction under S. 
318, Penal Code cannot be based in this case 
on the mere circumstantial evidence referred to 
in the judgment of the learned Sessions Judge. 
I have gone through the statements of Bheru 
P.W. 9 & Lalu P.W. 10, relied upon by the learn- 
ed Government Advocate in his arguments but 
there is nothing in those statements which may 
incline me to take a view that Setanbai was 
seen inside the Charwada secretly leaving or 
disposing of the dead body of the child. In my 
opinion there is surmise and conjecture , a 2 ain - 
Setanbai but even grave suspicion against an 
accused cannot be taken to be substitute 
proof. In this view of the matter I would all 
the anneal, set aside the conviction and se ™® 
and order that she be acquitted. She is alread 
on bail and she need not surrender to her Dan 
bonds which are hereby cancelled. 

C/d.H. Appeal allowed 
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(INDORE BENCH) 

SHINDE, C. J. AND 
NEVASKAR, J. 

Firm Lunaji Narayan and another, Appellants 
v. Purshottam Charan & another, Respondents. 

Second Appeal No. 291 of 1951 and Civil Misc 
Appeal No. 33 of 1950, D/- 10-2-1953. 

(a) Civil P. C., (1908), S. 13 — Judgment 
against foreigner. 

The judgments pronounced by foreign 
Courts against non-residents foreigners are 
not absolute nullities in the sense that 
they are void from their inception. They 
are valid and binding in the country of the 
forum which passed them and are execut- 
able there until they ar$ satisfied or become 
barred by the operation of statute of limi- 
tation or otherwise become inoperative* 
AIR 1951 Bom 125 (FB) Foil (Para 321 
Anno: C. P. C„ S. 13, N. 9.' 

(b) Constitution of India, Art. 261(3) — Exe- 
cution of decree passed by court in Part A Slate 
by court m Part B State. 

Article 261(3) cannot be availed of for the 
purpose of pressing an application of exe- 
p Utl f n t, ln c ( th . (! territory now forming part of 
t- u B .? tate wher e the final judgment of 
which the execution is sought was given 

t 3 * C S U1 t J he territory now forming 

? n tate prior t0 26-1-1950. AIR 
1951 SC 124, foil. (Para 44) 

Even apart from the provisions of Art. 

261 (3) such decrees have not become exe- 
cutable in courts in Part B States by rea- 
son of change in the status of the judgment- 
debtor from that of a foreigner to that of 
national of India, AIR 1951 Bom 190, foil * 

^tc) Civil P. C. (Amendment) Act 09 51 f ^ S 

decree passed bv court in 
Part A State by Court in Part B Statp ati? 

1952 Mys 69 Dissented from C * 

. Executability of a binding judgment with- 
in a certain territory is a matter not affect- 

i^hprpfo d nght of a j ud g™ent-debtor. It 

^ therefore competent for the decree-holder 
who obtained an ex parte decree against 

fnTpart 1 A St,£ a ?, B State from a court 
of be ? ore the Promulgation 

the * Constitution to execute the same 

Bom US 125 a (FB? Bart B St ate: AIRW51 

Bom 125 (FB), foil. AIR 1952 Mys. 69 
Dissented from. (Paras 65 and 73) 

M. B. Rege (in No. 291 of 1951) and K A 
Chitale (in No. 33 of 1950), for Appellants* S 
M. Samvatsar (in No. 291 of 195?) for Ref' 
pondents. 

CASES CITED* 

(A (FB) 51) AIR 1951 Bom 125: 53 Bom LR 398 

(B 640 ( ’ 51) AIR 1951 B ° m 19 ° : ILR (1950) Bom 

(C) ( 51) AIR 1951 SC 124: 52 Cri LJ 3 Q 1 

(D) oi (’52) AIR 1952 Mys. 69: ILR (1952) Myl 

(E) (’94) 22 Cal 222: 21 Ind Ap D 171 (PC) 

(F) (’50) AIR 1950 Cal 12: 53 Cal WN 817 

NEVASKAR J. : This judgment will dispose of 
two appeals viz.. Civil Second Appeal No 291 of 
1951 and the other (what is styled as) Civil Mis- 
cellaneous Appeal No. 33 of 1950 as in both the 
aforesaid cases the same question of law is in- 
volved viz., whether it is competent for the Courts 
in Madhya Bharat to execute decrees passed ex 
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parte by Courts outside Madhya Bharat but with- 
in the territories of India. 

(2) On 30-11-1949, a decree was obtained by the 

Pl ^ shottam Saran, resident of Mura- 
dabad m U. P., against the appellants who is a 
Firm owned by Mishrimal and his son Sohanlai of 
Rat lam (Madhya Bharat) in the Court of Munsiff 
Muradabad for Rs. 2400/-. This was obtain^ 

(3) On 18-12-1950 decree-holder applied for exe- 
cution praying for transfer of decree for LLn 
tion to the Civil Court of Ratlam. Thereupon an 
order for transfer of decree for execution w^paS 

? d a a a ^. ran ^f er certificate dated 22-12-1950 was 
^sued by Muradabad Court under O. 21, R. 6 , Civil 

(4) On the basis of this transfer certificate tha 
decree-holder apphed for execution on 8 - 2-1951 m 

No" 20 °o? , 9 ? CiVU / Udge Ratlam in Execution ca ? 
of 1951 and prayed for attachment and sale 

a P /°? ertl fS ° f the judgment-debtors. 

< 5) , . J! tlce hereupon was served on the iude- 
ment-debtor under O. 21, R. 22, Civil P c J The 

judgment-debtors thereupon on 24-3-1951 submitted 

nrfnn” S ofc> i ectlons to the execution of the decree 
principal among them were as follows: 

I. Muradabad Court was a foreign Court when 

the decree was passed. This Court had no 

jurisdiction to pass the decree as the jud<*- 

ta S “ bmitted t0 its jurisdic- 

tion. The decree thus passed ex parte against 

tt a pon : resldent foreigner was nullity. 

^ he decl '® e was not given on merits and was 
fraudulently obtained. 

rniaH Ti? e Cou J t ° f the civ11 Judge, Ratlam, over- 
ruled these objections holding that the decree is 

executable and ordered the amount in execution 

the be deD^f lte it ™ thlI J a t° rtnight ' Easing to make 
tne deposit, it was further ordered that process 

for attachment be issued. process 

'?/ U i gm ^ debtor thereupon preferred an ap- 

"S* R p e r , f ? 1S / 1Ct Judse f Ratlam w ho relying upon 
Bench decision of the Bombay High Court 

195° rt Bom n m ? A E l g ri an Sha , nkar v - Rajaram’, AIR 
1 /ox . (A) dismissed the appeal 

thif second J appeaj nt " debt ° rS h£We n0W preferred 

(9) In Civil Miscellaneous Appeal No. 33 of 1951 

cwfv, a f e f ollows : Kunwar Adityaveer- 

smh obtained a decree in Civil Suit No. 569 of 1949 

9H. 30-11-1949 ln the Court of Munsiff Bijnaur 

(U. p .) for Rs. 4509/- against Choudhari Shivdan- 
sinn ex p 3 .rtG« 

(10) On 9-9-1949 the decree-holder obtained an 
order for the transfer of decree to the District 
Judge. Mandsaur on an application for execution 
A transfer certificate under O. 21, R 6 Civil P C 
was issued by the Court which passed the decW 

On 29-4-1950, the decree-holder submitted the 

transfer certificate and other papers connected 
with it to the District Judge at MandZr 
applied for appropriate order to be passed after 
hearing. No regular application for e/ecution wls 
submitted. The District Judge after hear 

Pa ?l e r s p l ed an 0Tde f uu 2-5-1950 holding that 
there is a, serious doubt if the decree could be 
executed in a case like this by reason of thl 

STnTh? th : Cons ^itution as contend- 

Gd on behalf of the decree-holder” 

and he therefore refused to execute the decree. 

( 11 ) The decree-holder thereupon has preferred 
this appeal. 

(12) In both these appeals, therefore, one by the 
judgment-debtor and the other by the decree- 
holders the question is whether it is competent for 
the decree-holder, who obtained an ex parte de- 
cree against a resident of Madhya Bharat from a 
Court situated in a State outside Madhya Bharat 
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before the promulgation of the Constitution of 
India, to execute the same through Courts in 
Madhya Bharat (i.e. Part B State) on the basis 
of transfer certificate issued by the lormer Court 
under O. 21, R. 6, Civil P. C. 

(13) On behalf of the decree-holder, it is con- 
tended that whatever may be the position prior to 
26-1-1950 after the Constitution came into force 
on this date the judgment-debtors ceased to be 
foreigner) and the Courts in the States (former 
British Indian Provinces, States or now Part A 
States) ceased to be foreign Courts and the judg- 
ments passed by the Courts in those States cea-sed 
to be foreign judgments. 

(1 4 ) At any rate, it is contended, that when on 
1-4-1951 Indian Civil Procedure Code, 1908 was 
made applicable to Part B States and the defini- 
tion of foreign Court and foreign judgment was 
altered such judgments have become enforcible in 
what are now Part B States. 

(15) The status of the judgment-debtor altered 
from that of being a foreigner to that of a national 
of ‘India’ (which includes Part A, B and C States 
by the act of State). 

(16) This alteration of status brought with it 
as a necessary result that the protective shell 
afforded by the existence of two different States. or 
political entities was removed and the enforcibi- 
lity now merely rested on the question whether 
the judgment pronounced was by a Court com- 
petent to do so under the domestic law of the 
State in which the Court passing such judgment 

was situate. , . 

(17) The judgment pronounced by a Court m a 
foreign country against a non-resident loreignei , 
it is contended, is not an absolute nullity in the 
sense that it is nowhere good. It is good as re- 
gards the country of the forum in which it 13 
pronounced and if by accidents of political changes 
its territorial limits got extended it cannot have 
a different effect as regards its executability or 
enforcibility in different parts of the same country. 

(18) Secondly it is contended that Art. 261(3), 

of the Constitution, provides: 

“Final judgments or orders delivered or passed 
by Civi 1 Courts in any part of the territory of 
India shall be capable of execution anywhere 
within that territory according to law.” 

(19) This gives constitutional sanction to the 
execution of decrees of any Court within the terri- 
torial limit) of India (i.e.. Part A, B and C States) 
anywhere in India. The words 'Civil Courts in 
any part of the territory of India’ should be taken 
to mean Civil Courts within the geographical 
limits of what is now ‘India’, whether existing 
before or after the Constitution came into force. 
The words ‘according to law’ are intended to give 
effect to the legal provisions in some of the States 
which till the Indian Civil Procedure Code was 
applied to them continued to have a separate Code 
of Civil Procedure with a distinct definition of 
‘foreign Court’ and ‘foreign judgment’. 

(20) Reliance is placed on behalf of the decree- 
holders, for some of the aforesaid contentions 
mainly on case) reported in — ‘Cliunnilal Kastur- 
chand v. Dundappa Damappa’, AIR 1951 Bom 190 
(B) and ‘AIR 1951 Bom 125 (FB) (A). 

(21) On behalf of the judgment-debtors, it is 
contended that Art. 261(3) of the Constitution 
cannot be availed of for enforcement of decree 
passed before the commencement of the Constitu- 
tion of India. The Courts then functioning will 
not be the Courts within the territory of India 
as defined in the Constitution. Before 26-1-1950 
there was no territory of India in existence as 
defined in the Constitution, and therefore final 
judgments passed by such Civil Courts were not 
by Civil Courts within the territory of India and 


A. I. R. 

therefore not executable under this provision. Re- 
liance for this view is placed on — - ‘Janardhan 
Reddy v. The State’, AIR 1951 S C 124 (C). It 
was also urged that execution cannot be levied in 
Madhya Bharat regarding decree of Muradabad or 
Bijnaur (U. P.) because the decrees when passed 
were nullities by international law and this cha- 
racteristic continued to attach to them when the 
question of execution arose. The Appropriate time 
to consider the validity of the decree is the time 
when the decree was passed and not when 
the execution is sought to be levied and order 
therein is passed. 

(22) On behalf of the judgment-debtors reliance 
is placed upon the cases reported in — ‘Subbaraya 
Setty & Sons v. Palani Che tty & Sons’, AIR 1952 
My) 69 (D). The Mysore case dissents from the 
view expressed in ‘AIR 1951 Bom 190 (B)’ and ‘AIR 
1951 Bom 125 (FB) (A)’ and takes the view fa- 
vouring the judgment-debtor that the decree pass- 
ed by Courts situate in the territory which now 
forms part of Part A State is not executable in 
Court) situated in what is now Part B State when 
an ex parte decree wa) passed before the Consti- 
tution and there was no submission to the juris- 
diction. 

(23) Before I proceed to consider these two 
opposing' views I shall briefly state changes in the 
Civil Procedure Code at different stages both in 
Madhya Bharat and that part of territory of India 
which was formerly British India or ‘the States’ 
and which now form Part A States. I am omitting 
from consideration the changes in Civil Procedure 
Code in other Part B and Part C States as the 
same is not relevant for the purpose under con- 
sideration. 

(24) In territories which now form Part A States, 
the Civil Procedure Code of 1908 was in force be- 
fore. According to this Code, by S. 2(5) 'Foreign 
Court’ was defined thus: 

‘Section 2 (5)’: — 

“Foreign Court means Court situated outside 
British India etc. (leaving out portion not 
material for the present purpose).” 

(25) Foreign judgment was defined as judgment 
of a foreign Court.' 

(26) Later on, the word) ‘British India’ were 
changed to Provinces of India and subsequently to 
‘States’ and by the Adaptation of Laws Order, 1950 
for the word 'States’ the words Part A and Part C 
States were substituted. 

(27) Thus it will be clear that even when India 
became politically one by the passing of the Con- 
stitution, for the purpose of Civil Procedure Code, 
Part B States’ Courts continued to be foreign 
Courts by reason of statutory provision contained 
in Civil P. C. 

(28) It is only when the present amendment 

came into force on 1-^-1951 that S. 20 of 
the Amending Act provides as follows: ' 

“If, immediately before the date on which the 
said Code comes into force in any Part B State, 
there is in force in that State any law corres- 
ponding to the said Code that law in that State 
shall stand repealed. 

Provided that the repeal shall not affect: 

(a) the previous operation of any law so re- 
pealed or anything duly done or suffered 
thereunder or 

(b) any ‘right’, ‘privilege’, obligation or liability 
‘acquired’, accrued or incurred under any 
law so repealed or 

(c) any investigation, ‘legal proceeding or re- 
medy’ in respect of any such right, privilege, 
obligation, liability or penalty, forfeiture, or 
punishment as aforesaid and ‘any such’ in- 
vestigation, ‘legal proceeding’ or ‘remedy’ may 
be instituted, continued or enforced and any 
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such penalty, forfeiture or punishment may 
be imposed ‘as if this Act had not been 
passed’.” 

Before this Amending Act was brought into force 
there was in Madhya Bharat what is known as 
Madhya .Bharat Indian Civil P. C, Angikaran 
Vidhan. This came into force from 22-1-1950. This 
provided that Indian Civil P. C. as it existed on 
the date when this Vidhan came into force is 
adopted with necessary changes ‘Mutatis Mutandis’ 
and with all the amendments as are indicated in 
Sch. ‘A’ attached to this Act. It also provided that 
any subsequent amendment in Indian Civil P c 
will be deemed to be engrafted ‘Mutatis Mutandis’ 
m this Code. Before this there were different 
Civil Procedure Codes for different States which 
constituted Madhya Bharat, confined to the terri- 
tories of the corresponding States and more or 
less akin to the Indian Civil Procedure Code. 

(29) The mateiial question which will arise for 
eonsidemtiOTi while considering the executability 
of the decrees passed by Courts of territories which 

of Part A St ates in the territory 
of Madhya Bharat through Madhya Bharat Courts 
is which Civil Procedure Code will be applicable to 
these proceedings in execution. Whether the new 

? ode H which came into force on 
;i rA by the Amending Act No. II of 1951 to 
the Indian Civil Procedure Code of 1908 or the 
hidian Civil Procedure Code, Angikaran Vidhan 
which came into force on 22-1-1950. 

(30) Civil Procedure Code deals with vested rights 
as well as rights which are of purely procedural 
character. Section 20 of amending Act provides 
that m so far as the vested rights are concerned 
they will not be affected by the repeal and the 
Courts have to regard as if the new Act has 
not been passed and therefore as if the old Act 
hai not been repealed but continued to have its 
force. But as regards rights which are purely 
procedui al m character the new law will aDDlv as 
law relating to procedure is generlnTlitSmta 
to have retrospective operation, and the question 
winch we will have ultimately to consider is 
whether tacts involved in the cases under conni- 
aeration affect vested rights of the judgment- 
debtors. If not. the new Civil Procedure Code -win 
apply and the decrees will be executable. However 

V( ^ted rights are likely to be affected by reason 
of the change m the Civil Procedure Code theS 
we will have to assume as if the new Act had 

e n x°ecutab n ie PaSSed ^ the deCrees wiU urn 

(31) Analysing these respective contentions of 
the two sides and legislative changes °n the 
Civil Procedure Code which has a bearing on the 
subject of enforcement of final judgments the 
following points arise for consideration* 

Firstly - Are the decrees when passed being 

foreign decrees against non-resident foreigner! 
absolute nullities? & 

Secondly — Whether Art. 261 (3) of the Constitn 

tio n affords constitutional sanction to the 
execution of decrees of any Court within the 
territorial limits of • India anywhere in India 
even if the judgments had been pronounced 
prior to the coming into force of the Consti- 
tution of India. on ° L1 ~ 

Thirdly — Whether apart from the provisions of 
Article 261 (3) have the decrees i n Courts 
situate in what are now Part ‘A’ States be- 
come executable in Courts in Part ‘B’ States 
by reason of change in the status of the 
j udgment^debtor from that of foreigner to that 
of national of India. 

Fourthly — Assuming that the decrees will not 
become executable merely by reason of the 
coming into force of the Constitution and 
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hv ai looe^ n the ^ tatus of the judgment-debtor 

by reason oi the Legislative hindrance due 
to tne existence of two different Civil Proce- 
aure Codes the two States, one in which the 

Part e ^A’ W ^t a ^ SSed H - Which has now become 

fs southt fn h^ nd ° ne . !? which the decree 
is sought to be executed (which has nnw 

become Part ‘3' State) will these decree) ™ 

come executable by reason of the pa^sino- of 

the Amending Act No. II of 1951 on 1-4 19% 

Will this Act have retractive Operation 

n the sense that this Act will apply to the 

no^Q U H 10n • applications in respect of decrees 

< 32 > re .gaids the first question it is clear from 
.he discussion of the question in — ‘AIR iqsi 

th , e jud S" s pronounced by tare^n 

Court, against non-residents foreigners are not 

fr°nm U ^ nuUlties in the sense that thev are void 

£ elr 1 ? Cept l on * The y are valid and birdin- 
m the country of the forum which passed them 

and are executable there until they are satisfied 

barrcd b y too operation of statute of 

sr a sr co "‘i?' « 

■saa “Mr. s 

lSe d lf r r any i c * rcui ? stances - But the Priv? CouncU 
enforced nThff that „ such a decree can be 

Provid^ ^TA^^seTfhft 

Tnu^ MM 

f „ P rJ^ g the same idea ts that the decrees 

but ifc is not enforcible in Courts 
other than Courts where it was passed iw 

° f Pnvate international law. ^Therefore 

Potion is made clear that the decree 
is not an absolute nullity but mereiv 

an impediment in the way of! Its b3S? executed 

then no difficulty arises in coming to the con’ 
elusion to which, again with respect verJ 
rightly, Rajadhyaksha J. and Shah J. came.” ^ 

(33) I wiU now consider the second of the afore- 

SSS.'SfSS.?"**’ 281 01 *■» ®«tuC r 5 

throughout 11 the'^teStory^of indta’ to® nf? 

acts, records and judicial proceeding of 
‘Union’ and by every ‘State’. Q 

( 2 ) The manner in whioh j. , . 

under which the acts, records and n™* d H-° ns 
referred to in Clause nf shsu h proce ? dm ° s 

sHS? ll a j" 5 ™*” « 

(34) Now the word ‘Union’ ir. 

Union of v ^ ^xiis is meant 

‘State’ of Bharat and the word ' 

State means Part A, Part B or Parc C State. 

i ?i f ° re the institution of India came into 
A B ^and 2? f SUCh thing as ‘Union’ or Part 

Art mi m r ^ ierefore > when under 

^L 26 L ( t\ FuU faith a «d credit’ clause is intro- 
duced it has necessary reference to tvua . , 

subsequent to the introduction of the^CoS;?^ 
tion and not to the earlier one. Lonstitu- 
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pronouncing it against a non-resident foreigner 
it is nullity by private international law and such 


(36) You cannot conceive of public acts, records 
and judicial proceedings of the Union unless the 
union 1 self came into existence and so is the 
case Ji a ‘State’. 

(37) Clause (3) again provides for execution of 
final judgments or orders of Civil Courts in any 
part of the territory of India and lays down that 
these will be capable of execution anywhere 
within the territory of India. 

(38) Now territory of India is defined thus: 
“Article 1 (3) 

The territory of India shall comprise 

(a) the territories of the States 

(b) territories specified in Part D of First 
Schedule 

(c» Such other territories as may be acquired.” 

(39) The term ‘States’ is defined as the States 
specified in Part A, B and C in the First Schedule. 

(40) Now Courts in any part of the territory of 
India will be Courts in existence after the coming 
into force of the Constitution. The Courts exist- 
ing and functioning prior to that would be Courts 
of different political entities such as Madhya 
Bharat or Holkar State, Gwalior State, Bombay 
State or Province etc. They would be Courts of 
respective territories of those States within those 
territories but by no means within the territories 
of India because India as understood in this Clause 
was not in existence. 

(41) This view is fully supported by the deci- 
sion of the Supreme Court reported i n — ‘AIR 
1951 SC 124 (C). Question there was regarding 
the enterta inability of application for special 
leave to appeal to Supreme Court against a deci- 
sion given by Hyderabad High Court on 12th, 13th 
and 14th December 1949. 

(42) Before this, on 23-11-1949 Nizam of Hyde- 
rabad issued a ‘firman’ whereby he declared that 
the proposed Constitution of India was suitable 
for the Government of Hyderabad as one of the 
Part B States. 

(43) The Constitution of India became therefore 
applicable to Hyderabad on 26-1-1950 and it be- 
came one of the Part B States under the Consti- 
tution of India. The question before the Supreme 
Court was whether the judgment passed by 
Hyderabad High Court on 12th, 13th and 14th 
December 1949 was the judgment of a Court 
within the territory of India and it was held in 
the negative. The reason given was that the 
territory of Government of H. E. H. the Nizam 
was never the territory of India till 26-1-1950 and 
therefore the judgment passed by the Hyderabad 
High Court on 12th, 13th and 14th December 
1949 cannot be considered as judgment of Court 
within the territory of India and on that ground 
special leave to appeal was refused as Art. 136(1) 
of the Constitution of India was held inapplicable. 

(44) From this it is clear that Art. 261 (3) can- 
not be availed of for the purpose of pressing an 
application of execution in the territory now 
forming part of Part B States where the final 
judgments of which the execution is sought was 
given by a Court in the territory now forming 
part of Part A States prior to 26-1-1950. 

(45) This view has been taken in — ‘AIR 1952 
Mys 69 (D). 

(46) Taking the third question for consideration 
we now consider whether, by reason of change 
in the status of the judgment-debtor from that of 
a foreigner to that of a national of India, the 
decree against him became executable. This 
question will depend upon whether there are 
more than one obstacles in the matter of execu- 
tion. When an ex parte decree is pronounced by 
a foreign Court competent to do so according f o 
the domestic law of the country of the Court 


a foreign judgment cannot be enforced even by a 
suit based on it although it is good in the 
country of the Court which passed it. When the 
two countries cease to be foreign there is no 
basis for applying private international law and 
the decrees would be executable if there is no 
legislative hindrance according to the laws in 
force. Some times this second obstacle exists as in 
the present cases. 

(47) In spite of the fact that after 26-1-1950 
judgment-debtor ceased to be a foreigner in the 
international sense he continued to be a foreigner 
for the applicability of private international law 
by reason of definition of foreign Court and 
foreign judgment under the Civil Procedure Code 
applicable in the territory where the decree is 
sought to be executed. The Civil Procedure Code 
is accepted as good law, until changed, by the 
Constitution under Art. 372 of the Constitution. 
The result is that as long as the two Civil 
Procedure Codes applicable in the two territories 
i.e. Part A and B States were different the ex 
parte decree of one could not be executed against 
the resident of another who had not submitted to 
the jurisdiction of the Court pronouncing it. This 
result follows not because we apply private inter- 
national law because of the status of the judg- 
ment-debtor as a foreigner but by reason of legis- 
lative fiction by which he is reckoned to be so. 

(48) From what has been discussed above, it is 
clear that when this political merger of two 
countries took place at least one of the bars 
existing in execution of the decrees is removed, 
one existing by reason of the countries being 
different. But as long as the Civil Procedure 
Codes which cover the subject of execution of 
decrees continued to be different there remained 
an internal bar by the existence of a valid legis- 
lation binding upon all and the decrees could not 
be executed. 

(49) This aspect is accepted even in the earlier 
Bombay case reported in — ‘AIR 1951 Bom 190 
(B), wherein Shah J. in Para. 30 says as follows: 

“Now, it is true that prior to 28-7-1948 the Civil 

Procedure Code as passed by the Jamkhandi 
State was applicable to the State territory. That 
Civil Procedure Code was in terms the same as 
the Civil Procedure Code, Act V (5) of 1908, of 
British India as amended till 1914, with this 
alteration that the expression ‘British India’ 
whenever it occurred in the latter Code was sub- 
stituted by the expression ‘Jamkhandi State’. 
However for all practical purposes there were 
two separate Codes of Civil Procedure of two 
different States.” 

(50) In order to fully appreciate points under- 
lying the present question it will be useful to 
deal with the aforesaid Bombay case in somewhat 

detail. . 

(51) The facts of this case were that an ex parte 
decree was passed by Belgaum Court which was 
in the Province of Bombay forming part of 
British India against a person who was the 
subject of Jamakhindi State. When the decree 
was initially sought to be executed in 1940 it was 
a foreign Court and execution was sought on 
the strength of reciprocity arrangement (Section 
44. Civil P. C.) between Government of Bombay 
and Jamakhindi State. This execution petition 
was dismissed by District Judge, Jamakhinai on 
10-3-1948 on the ground that this was an ex par** 
decree against a non-resident foreigner who nau 
not submitted to the jurisdiction of the Co 
which passed the decree viz., Belgaum Court an 
therefore a nullity by international law. 

(52) This case was then taken in appeal to tne 
High Court of Bombay. There it was neara ay 
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a Division Bench consisting of Rajadhyaksha and 
Shah JJ. both of whom decided upon its execu- 
tability by the Jamakhindi Court. 

(53) The line of reasoning adopted by both the 
learned Judges was that: 

1. The decree passed by Belgaum Court on 
11-3-1938 was good and operative within the 
limits of British India as Belgaum Court by the 
Municipal laws of British India of which Belgaum 
formed part was authorised under S. 20 of Indian 
Civil Procedure Code 1908 to pass a judgment 
against a non-resident foreigner. 

2. It was invalid and unexecutable or ‘absolute 
nullity’ by private international law for the pur- 
pose of any place beyond British India and 
therefore so far as the territory of Jamakhindi 
State was concerned upto a certain date i.e., till 
the two States were separate, it was invalid. 

3. When Jamakhindi State acceded to India and 
Raja Sahib of Jamakhindi executed an agreement 
some time prior to 25-2-1948 transferring his 
sovereignty in favour of Central Government, 
Jamakhindi ceased to be a foreign territory and 
Court in Jamakhindi ceased to be a foreign 
Court. Therefore when on 10-3-1948 the Court of 
Jamakhindi passed order refusing execution it 
was not a foreign Court but a Court constituted 
or continued by the Government of India. Both 
the Belgaum Court and Jamakhindi Court were 
Courts of the same State (vide Shah J. page 202, 
Para. 30); consequently Jamakhindi Court was 
bound to execute it. 

4. Even assuming that before the application of 
Indian Civil Procedure Code to Jamakhindi terri- 
tory on 28-7-48 by the Indian States Application 
of Laws Order 1948 for the first time, Jamakhindi 
Court was a foreign Court qua Belgaum Court 
till that date and so on 10-3-1948 the Court can 
take into account subsequent events and grant 
relief accordingly if it is expedient to do so in 
the interest of justice and to shorten litigation. 

(54) It was conceded in this case that if fresh 
execution were levied the decree would be exe- 
cutable. 

(55) It appears from the judgment of both the 

learned Judges that they were not unwilling to 
hold : 

“ Till 28-7-1948 i.e., till the Indian States 
(Application of Laws) Order came into force 
Jamakhindi Court was a foreign Court vis-a-vis 
Belgaum Court. 

2. The decree of Belgaum Court therefore 
could not be executed in Jamakhindi territory 
tin that date and the order passed by the 
lower Court on 10-3-1948 might be said to be 
correct.” 

But they held that on 28-7-1948 the Jamakhindi 
C. P. C. was repealed and Indian C. P C was 
applied. Clause (6) of the Order saved the juris- 
diction of local Courts for the purpose of pro- 
ceedings then pending before the Courts. 

(56) Now tin 1-4-1951, Civil Procedure Code ap- 
plicable to Madhya Bharat defined in S. 2 (5) 
foreign Court as a Court situate beyond the terri- 
tory of Madhya Bharat and foreign judgment 
meant a judgment of a foreign Court thus defined 
Therefore till that date the decrees of Bijnaur or 
Muradabad Courts were unexecutable in Madhya 
Bharat. 

(57) This sort of allocation of jurisdiction 
creating exclusiveness under the same sovereign, 
in the sense in which it is understood, where terri- 
tories are different can be seen as in the case of 
British India, England and other countries under 
British Crown. 

(58) In — ‘21 Ind App 171 (PC) (E)’, it is said 
at page 185: 


“As between different provinces under one sove- 
reignty (e.g. under the Roman Empire) the legis- 
lation of the sovereign may distribute and 
regulate jurisdiction; but no territorial legisla- 
tion can give jurisdiction which any foreign 
Court ought to recognise against foreigners who 
owe no allegiance or obedience to the Power 
which so legislates.” 

(59) This brings us to the fourth question. What 
is the enect of passing of Act No. 2 of 1951 by 
which Indian Civil Procedure Code, 1908 was ex- 
tended to Part B States and the definitions of 
foreign Court and foreign judgment were modified? 

(60) Will the decrees now be executable by 
applying this newly applied Civil Procedure Code? 
This will depend upon the question whether this 
is likely to affect vested rights. In case it does, 
new Civil P. C. cannot be applied but if no 
vested rights are affected by the repeal of Indian 
Civil Procedure Code, Angikaran Vidhan (Madhya 
Bharat) and applying the new Act then the new 
law will apply. 

(61) According to Mysore case reported in — ‘AIR 
1952 Mys 69 (D), vested rights are affected by 
the repeal. This matter is very briefly touched 
in the Mysore case by stating that the Amending 
Act No. 2 of 1951 cannot have retrospective opera- 
tion. It seems there to have been assumed that 
the question as regards execution of duly ob- 
tained decree in a territory within which it was 
not executable before the Amending Act would 
necessarily affect vested rights. 

(62) In Bombay cases emphasis is laid on the 
fact that it is not by reason of the repeal of any 
law that the decrees became executable but by 
reason of change in the status. But the judgment 
clearly indicates that if the execution is held 
permissible that does not affect vested rights. 

(63) It was urged by Mr. Rege for the judg- 
ment-debtor in Civil Second Appeal No. 291 of 
1951 before us that a man has a vested right that 
a decree passed by a Court of another country 
shall not affect him until he goes there and that 
beyond those territorial limits he has got an 
immunity. It is difficult to agree with this. It 
is difficult to conceive of a vested right that a 
concluded and binding judgment will only be 
enforcible within certain geographical limits not 
capable of extension by any political events. In 
fact the existence of territorial limitations in the 
enforcement is attributable to the inability of 
the sovereign to enforce them beyond those limits 
and do not touch the rights of parties. 

(64) A converse case is reported in — ‘Domi- 
nion of India v. Hiralal’, AIR 1950 Cal 12 (P), 
where a decree of what was before the division 
of India and Pakistan a decree of a domestic 
Court now situated in Pakistan was after the 
division sought to be executed in India. It was 
held that the decree cannot be executed straight- 
way. 

(65) Executability of a binding judgment within 
a certain territory is a matter not affecting vested 
right of a judgment-debtor because he cannot be 
said to have acquired a vested right not to have 
the decree executed beyond certain territorial 
limits. This is a matter that affects procedure 
in enforcement. For this reason, it is- the Act 
No. 2 of 1951 that should be made applicable and 
not the Madhya Bharat Act which it repeals. 

(66-67) The Mysore case dissents from the Bombay 
view because as the learned Judge Vasudevamurthy 
J. puts it: 

‘‘The Bombay cases do not in my opinion recog- 
nise the cardinal principle by which ex parte 
decrees were not being allowed to be executed 
by the Courts of another.” 
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At ar.iVner place, the Game learned Judge says: 
“Wi’li great respect to learned Judges who de- 
cided the two Bombay cases I think the way 
in which this question has to be approached is 
to see whether such decrees, ‘which when passed 
were according to international law nullities’ in 
i he -foreign State where they were to be en- 
forced, have by reason of any subsequent change 
in the status either of the native State or of 
its former subject becomes executable.” 

The other learned Judge Venkataramayya J. ob- 
serves in Para. 19 of the judgment as follows 
when dealing with the aforesaid Bombay cases: 

“This limitation with respect to execution 'is 
considered’ to have been removed and decrees 
freed from being foreign ‘by the Constitution' 
so as to render them executable as that of a 
Court in the ‘territory of India’.” 

In Para. 20 the same Judge observes : 

“There is no reference in the decisions relied 
upon to Article 261 of the Constitution of India 
which expressly provides for execution of decrees 
passed in Courts within the Union.” 

(68) I think with great respect to the Judges 
of Mysore High Court the view thus expressed by 
them regarding the Bombay decisions is difficult 
to appreciate. 

(69) On reading the Bombay decisions, it be- 
comes clear that they do not fail 

“to recognise the cardinal principle by which 
such foreign ex parte decrees were not being 
allowed to be executed by Court of another.” 

(70) Nor can the approach to question of exe- 
cution under the circumstances of Bombay cases 
be considered erroneous. 

(71) The Bombay cases make no reference to 
Constitution nor do they assume that it is by 
reason of the Constitution of India that the 
decrees become executable. They nowhere hold 
that the phrase 'the territory of India’ has to be 
construed to have retrospective operation. As the 
facts in those cases stood, it was unnecessary to 
make a reference to the Constitution or Art. 261 

(3). The Bombay decisions do not take their 
stand on Art. 261 (3) of the Constitution. 

(72) On the whole therefore I generally agree 
with the line of reasoning adopted in Bombay 
case] principle of which can now be extended to 
the present cases. 

(73) The decrees in these cases are not absolute 
nullities. They are good. They were not execut- 
I able in Madhya Bharat till 1-4-1951 but after this 
they became excutable as no vested right is likely 
to be affected and although when the order was 
passed it may be good no useful purpose will be 
served by holding that the decrees are now exe- 
cutable without affording relief on the changed 
circumstances. As the substantial points arising 
in these cases are covered by the Bombay and 
Mysore decisions referred to above it is unneces- 
sary to refer to other cases which follow the one 
or the other of these lines of reasoning. 

(74) One more point deserves some reference 
and that is in case such executions are permitted 
it will lead to obvious prejudice. When a foreign 
Court is dealing with a cause a party who is 
non-resident foreigner is entitled to take no 
notice if he is sure that he has no earthly reason 
to go within the territorial limits of the country 
of that forum and if he does so and a judgment 
is passed ‘in absentum’ why should he not be 
afforded a chance to meet the case which he had 
no reason to meet before? This may be 
a good reason for the Legislature to make a 
positive law to relieve likely hardship if any and 
not for Courts to consider it. 


A. t R. 

(75) The result is that Civil Second Appeal No. 
291 of 1951 is dismissed with costs and the exe^ 
cution application is ordered to proceed. 

(76) Civil Miscellaneous Appeal No. 33 of 1951 is 
allowed with costs and the order of the lower 
Court dismissing the execution application is set 
a3ide and the execution is allowed to continue. 

(77) SHINDE C. J. : I am in entire agreement. 

A/V.R.B. Order accordingly. 
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(INDORE BENCH) 

NEVASKAR J. 

N. K. Chitnis, Applicant v. State through 
Factory Inspector, Indore, Opponent. 

Criminal Revn. Nos. 53 to 57 of 1952, D/- 
7-4-1953. 

(a) Criminal P. C. (1898), S. 439 — Convic- 
tion proceeding on plea of guilty — No ques- 
tion of legality or extent of sentence involved 

— Revision will not be entertained. 

(Para 9) 

Anno: Cr. P. C., S. 439 N. 9. 

(b) Factories Act (1948), Ss. 51, 52 and 92 

— Prosecution in respect of each worker. 

By reading Ss. 51, 52 and 92 together, 
a contravention in respect of each worker 
in a factory and not in respect of a factory 
considered as a unit has been made puni- 
shable under S. 92. (Para 14) 

D. G. Bhalerao, for Applicant; N. H. Dravid 
and P. R. Sharma, Govt. Advocate, for the 
State. 

CASE CITED: 

(A) (’21) AIR 1921 Bom 322(1): 21 Cri LJ 728 

ORDER: These are five revision petitions 
in five different cases arising out of convic- 
tions of Mr. N. K. Chitnis, Engineer and 
Manager, Hukumchand Mills Ltd., Indore for 
ofTences under Ss. 51 and 52 of Indian Facto- 
ries Act No. LXIII of 1948 as applied to 
Madhya Bharat. He was sentenced to pay a 
fine of Rs. 150/- in respect . of each of the 
offences aforesaid in each case. 

(2) Appeals preferred against this decision 
of Additional City Magistrate, Indore, who 
was the trying Magistrate, were dismissed by 
the Sessions Judge, Indore. 

(3) The accused has preferred these five 
dilTerent revision petitions to this Court and 
they are all being heard and disposed of toge- 
ther by a single judgment as the question in- 
volved in all of them is the same. 

(4) The facts which gave rise to the present 
prosecutions are undisputed. They are that on 
15th of May 1951, Factory Inspector inspected 
the said Mills and he found that the said Mill 
continued to work for over an unbroken period 
of 10 days i.e. from 27th April 1951 to 8th 
May 1951 in its five departments of warping, 
winding, sizing, folding and dyeing and the 
workers therein were required to work con- 
Irary to the provisions of Ss. 51 and 52(1) (a) 
of the Indian Factories Act, 1948 as applied to 
Madhya Bharat by being made to work for 
more than 48 hours a week and for being made 
to work for over an unbroken period of 
days. 

(5) He therefore submitted five different 
complaints one in respect of each of the de- 
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.partments, wherein the transgression took 
Place, in respect of workers working therein, 
against the petitioner Mr. N. K. Chitnis the 
Manager of the said Mills among others. 

(6) The accused submitted a written state- 
ment. He was asked whether he pleaded guilty 
in each case whereupon he admitted the guilt 
and acting ^ on his plea of guilty the accused 
was convicted in each of the cases and was 
sentenced to pay a fine of Rs. 150/- in respect 
of each of the two charges in each case. 

(7) The accused preferred an appeal and 
ordinarily no appeal would have lain against 
the conviction except' as to the extent or 
legality of the sentence. The appeals however 
were entertained and dismissed by the Ses- 
sions Judge after repelling the contention 
raised on behalf of the accused that conviction 
could only be had in one case in respect of the 
entire factory (Mills) considered as a unit and 
not in respect of each of the departments of 
the said factory. 

(8) The accused has preferred these revision 
petitions against his conviction in all the five 
cases and it is prayed that the conviction 
should only be confined to one case and in the 
rest of the cases the accused be acquitted. 

(9) If no offence is legally made out on the 
prosecution case taken at its highest then per- 
haps revision petitions can be entertained but 
where such is not the case it is difficult to 
entertain petition for revision where conviction 
proceeds on a plea of guilty and no question 
of legality or extent of sentences is. involved. 

(10) The point urged by Mr. Bhalerao for 
the petitioner is that having regard to the 
wording of S. 92 on which the conviction is 
based the contravention which is made penal 
is in respect of the factory treated as a single 
unit and this Section cannot be used distri- 
butive^ in respect of the cases of individual 
workers or cases of different departments In 
this connection, he brought to my notice pro- 
vision of S. 4 of the Act which authorises the 
State Government to direct by an order in 
writing that different departments or branches 
of a specified factory shall be treated as sepa- 

® factory or for all or any of the purposes 
of the Act and as in this case no such thing 
is done different departments of the factory 
cannot be treated as a separate factory and 
the Manager of the Factory i.e. the Mill can- 
not be held guilty separately for each of the 
departments of the Mills. He further brought 
to my notice the provisions in the earlier A r* 
where the penal provision is differently word- 
ed and it is laid down that the transgression 
of the provisions of the Act in respect of the 
individual workers was penal. 

(11) On giving careful thought to the con- 
tentions raised by the learned counsel I am 
inclined to hold that having regard to the 
provisions of Ss. 51 and 52 read with S. 92 of 
the Indian Factories Act there is hardiy any 
material departure in the earlier provisions 
and those in the present Act pertaining to the 
!point involved in these cases. 

(12) Section 51 lays down : 

that no adult worker shall be required to 
work in a factory for more than forty-eight 
hours in a week. 

(13) Section 52(1) (a) lays down: 

that no adult worker shall be required to 
work in a factory on the first day (Sunday) 
of the week unless he has or will have a 


holiday for a whole day on one of the three 
days immediately before or after the said 
day. 

(14) Section 92 lays down (omitting portion 
not material for the present purpose) : 

If in, or in respect of any factory there is 
any contravention of any of the provisions 
of the Act the Manager of the factory shall 
be guilty of an offence and punishable with 
imprisonment for the term which may ex- 
tend to three months or with fine which 
may extend to five hundred rupees or with 
both. 

Thus by reading these three Sections together 
a contravention in respect of each worker in 
a factory has been made punishable under S. 
92 and the use of the words “in respect of the 
factory” cannot have the effect of confining it 
to the cases not of individuals but of factory 
considered as a unit. 

(15) In this case, no doubt the complaints, 
fortunately for the Mills, are confined to indi- 
vidual department and one prosecution for all 
the workers in that department. But cases can 
be conceived where a prosecution can be made 
in respect of each individual worker to what- 
ever department he belongs. 

(16) The case reported in — ‘Vrijvallubdas 
Jaikisondas v. Emperor’, AIR 1921 Bom. 322 
(1) (A), indicates possibility of such a thing 
and if that case is correctly decided, as I feel 
it is, then there cannot be any doubt that con- 
victions in these cases cannot be challenged as 
unsustainable. 

(17) Moreover the convictions proceed upon 
the plea of guilty and since no question re- 
garding the sustainability of conviction is 
involved revision petitions will be incompe- 
tent. 

(18) They are therefore dismissed. 

A/V.R.B. Petitions dismissed. 
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(GWALIOR BENCH) 
CHATURVEDI AND NEVASKAR, JJ. 

Jiyajirao Cotton Mills Ltd., Applicant v. The 
Chairman Industrial Court, Madhya Bharat, and 
another, Opponents. 

Civil Misc. Case No. 605 of 1951, D/- 24-3-1953. 

(a) Bombay Industrial Relations Act, (11 of 
1947), (as adapted in M. B. State), S. 73A — 
S. 73A is not discriminatory within scope of 
Constitution of India, Atffc. 14. 

Section 73A, Bombay Industrial Relations 
Act, 1947 (as adapted in Madhya Bharat 
State) does not amount to discrimination 
in the eye of the law and is, therefore, 
not within the inhibition of the equal pro- 
tection clause contained in Art. 14 of the 
Constitution. (Paras 14, 16) 

(b) Bombay Industrial Relations Act, (11 of 
1947), Ss. 87 and 88 — Industrial Court is not 
Court of law. 

Per Chaturvedi, J.: The Industrial 
Court, though called a Court, is not a Court 
of law but is. only an arbitrational tribunal; 
and ‘arbitration’ is a term which, taken by 
itself, connotes a process for the settlement 
of disputes by submitting them to the deci- 
sion of an arbitrator or to the decision of 
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arbitrators selected by the parties or accept- 
ed by them. The Industrial Court can in 
no way be restricted to legal points but it 
has to settle disputes on equitalbe considera- 
tions. 11 Com-W.L.R. 1; 11 Com-W.L.R. 311, 
Ref. (Paras 19, 21) 

(c) Bombay Industrial Eolations Act, (11 of 
1947), S. 73-A — Nature of right conferred by 
S. 73A. 

Per Chaturvedi, J.: The right conferr- 
ed on a representative union to make a re- 
ference to Industrial Court of a pending 
industrial dispute is not a substantive right. 

In fact, it is in the nature of a liability im- 
posed on the union. Even if it be consider- 
ed to be a right then it appears to be a mere 
right of procedure with regard to mov- 
ing the arbitrational tribunal. And, it is 
too well known that questions of procedure 
do not enter into or form the basis of funda- 
mental right. (1877) 169 U. S. 557, Rel. on. 

(Para 22) 

G. P. Patankar, for Applicant; K. A. Chitale, 
Advocate General, for Opponent No. 1. 

CASES CITED* 

(A) (’51) AIR 1951 SC 41: ILR (1951) Hyd 461 
(SC) 

(B) (’52) AIR 1952 SC 235: ILR (1952) Bom 
995 (SC) 

(C) (’53) AIR 1953 SC 10: 1953 Cri LJ 180 (SC) 

(D) (1909) 54 Law Ed. 536: 216 US 400 

(E) (’53) AIR 1953 SC 91: 1953 SCR 404 (SC) 

(F) 11 Com-WLR 1 

(G) 11 Com-iWLR 311 

(H) 40 Sc LR 265 

(I) (1877) 42 Law Ed 853: 169 US 557 
NEVASKAR J. : This is a petition under. Art. 226 

of the Constitution by the petitioner Jiyajirao 
Cotton Mills Ltd., Birla Nagar, Gwalior for the 
issue of a writ of prohibition & also one of certi- 
orari or for any other suitable direction. The writ 
of prohibition is prayed for in order to prevent the 
Industrial Court of Madhya Bharat from proceed- 
ing with the reference made to it under S. 73A, 
Bombay Industrial Relations Act as applied to 
Madhya Bharat. The writ of certiorari is prayed 
for in order to secure the quashing of proceedings 
before that Court. 

(2) The facts which gave rise to the present 
petition are that: A notice of change as con- 
templated under S. 42(2), Industrial Relations Act 
in force in this State and under R. 52 of the 
Rules thereunder, was given by the President 
Mazdoor Congress Gwalior to the Management of 
the petitioner Mill. This was dated 23-12-1950. 
This notice of change was based on the allegation 
that the clerical employees of the Mill were not 
granted bonus equal to 3 months basic salary as 
was granted to the other employees of the Mill. 

After this notice of change was served upon the 
management the matter was referred for concilia- 
tion. It is alleged that while the proceedings before 
the Conciliator were still pending the President 
of the aforesaid Union of workers, which is a 
registered Union as contemplated under the Act 
applied for referring the matter to the Indus- 
trial Court under S. 73A of the aforesaid Act. 

The Industrial Court entertained the reference 
and issued notice dated 16-2-1951 to the petitioner 
as required under the Act. 

The petitioner appeared before the Industrial 
Court and contended that S. 73A under which the 
reference was purported to be made was ultra 
vires of Art. 14 of the Constitution. The refe- 
rence was, therefore, bad in Law and inoperative 


and that that Court had no jurisdiction to pro- 
ceed with such a reference. 

The Industrial Court by its order dated 30-3 
1951 overruled the objection on the ground that 
the ‘Court was not a Civil Court and was there- 
fore unable to pronounce on the constitutional 
question raised before it.’ 

It is after this that the petitioner has moved 
this Court. 

(3) None of the parties submitted any returns. 
The only question which was raised before this- 
Court was whether the provisions of S. 73(A), 
Bombay Industrial Relations (Adaptation) Act 
Madhya Bharat No. 31 Samvat 2006 is contrary to 
Art. 14 of the Constitution and is, therefore, void. 

(4) It was contended by Mr. Patankar for the 
petitioner that the impugned provision of the Act 
is clearly contrary to Art. 14 of the Constitution 
as it places two persons or bodies belonging to the 
same category in different positions for, whereas if 
there is an industrial dispute it is open for a 
Registered Union which has in its rules a rule 
not to sanction a strike unless all methods of set- 
tlement were exhausted as provided in the Act & 
a majority of members vote by ballot in favour of 
such a strike, can make a reference so as to com- 
pel the employer to submit to an Arbitration by 
the Industrial Court. No such corresponding right 
is conferred upon the employer to enable it to 
make a reference upon the existence of the Indus- 
trial dispute & he has to rest content and face the- 
ordeal until the Government chooses to make 
such a reference. This makes an invidious distinc- 
tion between the employer and the employees- 
who have formed themselves into a Registered 
Union of employees although having regard to 
the object of the Industrial Relations Act there 
is no reasonable basis for classification between 
them. 

(5) Although both the employer and the Regis- 
tered Union of employees, the counsel contended, 
belong to the same category for the purposes of the 
Act yet the employers are singled out for a 
discriminatory and hostile legislation. The 
counsel then cited three Supreme Court cases 
— ‘Charanjit Lai v. Union of India’, A. I. R. 1951 
SC 41 (A); — Lachmandas Kewalram v. State of 
Bombay’, AIR 1952 SC 235 (B) and — ‘The State 
of Punjab v. Ajaib Singh’, AIR 1953 SC 10 (C). 
On the basis of these authorities the counsel sought 
to deduce the following propositions: Firstly — 

Classification sought to be made in a legtelative 
provision must be based on intelligible different* 
ia which distinguish persons included within 
the group from those left out of the group. 
Secondly — The classification must bear a 
reasonable and just relation to the object sougnt 
to be achieved by the legislation. 

(6) The object of the Act, urged the counsel, is 
to secure industrial peace and thereby to 
production for the good of the country and naving 
regard to this object there is no reasonable basis; 
for making a distinction between the employer 

and the employees and both are entitled to pan y 
of treatment under the Act. This not being ; 
this provision of the Act, viz. S. 73A is contrary 
to Art. 14 of the Constitution and is void. 

(7) On the other hand the Advocate Ge ^ er *£ 
Madhya Bharat who appeared before us ana re- 
presented the State contended that the ctoifte 
tion made between the employer and the employ 
of a Registered Union has in its ^ConsU^n 
rule not to resort to strike until all avenuesof con_ 
ciliation are exhausted and a majority of the ^ 
cide by ballot to do so cannot be said to be w 
trary or unreasonable. The learned Advocate 
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General traced the history regarding this branch 
of legislation and analysed various provisions of 
the Act to indicate general scope and object of this 
Act and from this he tried to indicate that the 
classification though apparently indicating in- 
equality of treatment cannot be said to be arbi- 
trary or unreasonable. 

(8) Now it cannot be denied that the principle 
of collective bargaining has come to stay in the 
present stage of social development. In the pro- 
cess of collective bargaining the employees can 
within certain limits, resort to strikes thus para- 
lysing the industries. The industries or the em- 
ployer in order to counteract the force of a strike 
which may bring losses to the employer may them- 
selves form into union of industries and act in 
a composite unit or may resort to victimization 
or may resort to lock-outs. The forces of evil 
may spring up creating condition of unrest, breach 
of peace both industrial and general. 

In the present stage of the country’s economy 
the - evils resulting from strikes or lock-outs as 
weapons resorted to for trial of strength or for 
coercing the other party to give in may be very 
great and may give a considerable set-back to ma- 
terial progress of the country. 

(9) In order to lessen the evil effect of this con- 
flict which is inherent in the process of collective 
bargaining if it is allowed to operate unbriddled 
the legislature has made various laws one of which 
is the Industrial Relations Act. 

One of the objects of the Act is to secure Indus- 
trial peace and thereby step up production. Now 
this can be achieved by stimulating, amongst the 
employees the formation of Registered Unions, 
which will resort to strike only as a last resort 
after all possible avenues of conciliation and arbi- 
tration have failed. As long as it is possible both 
the industries and the employees must try to meet 
each other half way by avoiding unreasonable 
attitude and when maximum approach has been 
secured the remaining differences can then be 
ironed out either by conciliation or ultimately by 
arbitration. 

Arbitration, by mutual agreement of reference, 
is provided. What is objected to is arbitration 
at the desire of one of the parties. 

These are all matters of legislative sagacity with 
which the Courts of law are not expected to deal. 
Suffice to find that reasons for classification are 
conceivable which may bear reasonable and just 

relation to the object sought to be achieved by the 
provision. 

(10) The experience must have shown that in 
the absence of some such provision tendency 
amongst the employees to resort to strike for en- 
forcing their demands against the employer and 
the attitude of the employer not to bend down 
would continue unabated and unless this zeal for 
strike is channelled out by a healthier, more peace- 
ful and rational method of settlement the evil 
could not be remedied', it is conceivable that the 
legislature must have seen that the employers 
have got whip-hand in many ways and the present 
provisions in their case of inducing the authorities 
to make a reference if the need arises, might be 
thought adequate, the urgency in their case be- 
ing obviously less. 

(11) There is no doubt that this provision which 
enables a Registered Union of employees of parti- 
cular description as indicated above will have the 
salutary effect of stimulating formation of such 
Unions and of inducing them to have in their 
Constitution a rule not to resort to strikes except 
under the conditions laid down in the Act. This 
will tend to make them rational and peaceful in 
their demands. 


(12) This may be one of the objects sought to 
be achieved. Many others can legitimately be con- 
ceived. Can it then be said that this classifica- 
tion is arbitrary or unreasonable or that it bears 
no reasonable and just relation to the object sought 
to be achieved by the Act? 

(13) In the case of — ‘AIR 1951 S. C. 41 at p. 
(58) (A)’, Mukherjea J. said: 

“The legislature undoubtedly has a wide field of 
choice in determining and classifying the sub- 
ject of its law, and if the law deals alike with 
all of a certain class, it is normally not obnoxi- 
ous to the charge of denial of equal protection; 
but the classification should never be arbitrary. 
It must always rest upon some real and subs- 
tantial distinction bearing a reasonable and just 
relation to the things in respect to which the 
classification is made; and classification made 
without any substantial basis should 'be regard- 
ed as invalid. (See — ‘Southern Railway Co^ 
v. Green’, (1909) 213 U. S. 400 at p. 412 (D). 

In a recent case — ‘Ammeerunnissa Begum v. 
Mahboob Begum’, AIR 1953 S. C. 91 at p. 94 (E> 
the same learned Judge has laid down: 

“The nature and scope of the guarantee that is 
implied in the equal protection clause of the 
Constitution have been explained and discussed 
in more than one decision of this Court and do 
not require repetition. It is well settled that a 
Legislature which has to deal with diverse pro- 
blems arising out of an infinite variety of human 
relation must, of necessity, have the power of 
making special laws to attain particular objects; 
and for that purpose it must have large powers 
of selection or classification of persons and 
things upon which such laws are to operate. 
Mere differentiation of inequality of treatment 
does not ‘per se’ amount to discrimination with- 
in the inhibition of the equal protection clause. 
To attract the operation of the clause it is ne- 
cessary to show that the selection or differen- 
tiation is unreasonable or arbitrary that it 
does not rest on any rational basis having re- 
gard to the object which the Legislature has in 
view”. 

Thus no challenge can be based merely on the 
inequality of treatment. 

• 

(14) There is no doubt that the Legislature has 
made classification and therein included all the 
Registered Unions which have a rule of the sort 
indicated above in its Constitution and has con- 
ferred upon them this specific right. 

In the group thus classified no inequality has 
been brought about and the law acts equally to 
all within the group. Nor can it be said that the 
employers who were left out of this group from 
reaping advantage of S. 73A have been so left 
out without any rhyme or reason. 

As I have said above the employers may have a 
whip-hand in many ways but even beside it it is 
conceivable that even inducing the Union of em- 
ployers to form into Registered Unions of the sort 
contemplated in S. 73A may in itself be sufficient 
basis for the classification though other reasons 
may possibly exist. 

(15) On the whole I am inclined to hold that 
S. 73A, Industrial Relations Act cannot be said 
to run counter to Article 14 of the Constitution. 

It is somewhat significant that this provision viz. 
Section 73A has been on the statute book in the 
State of Bombay for over three years after the 
Constitution of India came into being and yet 
the counsel for the petitioner has not been able 
to bring to our notice any case from the High. 
Court of that State where this provision was suc- 
cessfully challenged on the grounds urged by him. 
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As no other basis of challenge is put forth 
1 here is no force left in this petition. It is dis- 


missed with costs to the Government, 
counsel’s fee be taxed at Rs. 100 /-. 


The 


G6' CHATURVEDI J. : I agree with my learned 
•brother Nevaskar J. that S. 73A, Bombay Industrial 
•Stations Act, 1917 (as adapted in Madhya Bharat 
j State* cannot amount to discrimination in the eye 
' f the law ana is. therefore, not within the iniii- 
nticn of the equal protection clause of the Cons- 
t iut-on. The aforesaid S. 73A (without the pro- 
viso which is not material here) runs as follows: 

“Notwithstanding anything contained in this Act, 
a registered union which is a representative of 
employees and the rules of which provide for 
the matter specified in cl. (vi> of sub-s. (1) of S. 
L3. may at any time refer any industrial dispute 
for arbitration to the Industrial Court”. 


Section 23 deals with “approved unions” and cl. 
<vi> of sub-s. (1) lays down that no strike shall be 
.sanctioned or resorted to by the said union un- 
less all methods provided by or under this Act for 
the settlement of an industrial dispute have been 
exhausted and the majority of its members vote 
by ballot in favour of such strike. 


(17) Section 73A is a later addition in the Act, 
as it was inserted by 3. 13 of the Bombay Act 43 
of 1943. Mr. Patankar, learned counsel for the 
petitioner, urges that inasmuch as a registered 
union has been empowered to refer any industrial 
dispute for arbitration to the Industrial Court and 
the employers have not been so empowered to re- 
fer such a dispute to the Industrial Court, there is 
inequality of treatment. The argument would 
have been cogent if there had been only two ordi- 
nary private litigants and if one of them had been 
.given a legal right to approach a Court of law for 
t he decision of the dispute and the other had been 
denied that right. I shall hereafter attempt to 
show that such is not the position. The argu- 
ment of the learned counsel, it appears, overlooks 
the very object of the enactment which is the pre- 
servation or restoration of industrial peace. 
The Act has been entitled “the Bombay 
Industrial Relations Act” and is intended 
to regulate the entire relations of the em- 
ployers and the employees and its aim is 
not confined simply to determine differences bet- 
ween an employer and his employees. The arbi- 
tration of the Industrial Court was made compul- 
sory in the interest of the whole general popula- 
tion to avert disastrous industrial disorganisation. 
Prom the standpoint of the Act. the immediate 
combatants are not necessarily the chief objects 
of regards. Though a strike, for example, en- 
tails severe loss to the employers and the emplo- 
yees while it lasts, it is the non-combatants, the 
rest of the community, who after all suffer most. 
Except to protect the general public dependent 
upon the peaceful and orderly continuance of in- 
dustries there could have been no legal or moral 
warrant for state control of any industrial-quarrel. 
The employees and the employers both had for- 
midable weapons e. g. the strike and lock-out, in 
their hands, for carrying out their economic war- 
fare; but it was realised that the settlement of 
industrial disputes in some more humane and 
reasonable way than by strike or lock-out, with 
the disturbance of industrial conditions, the bitter- 
ness, the cruel consequences to the weak and help- 
less, the dislocation of trade, the monetary loss 
to the community, which those crude methods in- 
volved was more a matter of national than of 
private concern. 

The machinery of the Bombay Industrial Rela- 
tions Act is therefore directed to arresting the 
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disease befoie the unrest and commotion have 
tr«ken the usual deplorable form of a strike or a 
lock-out, with all the attendant miseries The 
prevention and settlement of industrial ‘ warfare 
is the end marked out for. attainment, and, con- 
ciliation and arbitration are the designed means 
to that end. Conciliation first, and if that fails 
arbitration must be attempted before the weapons 
of strike and lock-out are taken in hand. If the 
voluntary settlement first attempted proves im- 
poss.ble, the Act enjoins upon a tribunal to pro- 
ceed to the compulsory settlement. The provisions 
embodied in Sections 72 and 73, Bombay Indus- 
trial Relations Act enable the State Government 
to refer an industrial dispute at any time to com- 
pulsory arbitration irrespective of the consent of 
the parties. Under S. 72 the Government can re- 
fer any industrial dispute to the arbitration of 
a Labour Court or the Industrial Court; but under 
S. 73 the Government can refer an industrial dis- 
pute to the arbitration only of the Industrial Court 
if it is satisfied that, by reason of the continuance 
of the dispute, a serious outbreak of disorder or 
a breach of the public peace is likely to occur, or 
serious or prolonged hardship to a large section 
of the community is likely to be caused; or the 
industry concerned is not likely to be seriously 
affected or the dispute is not likely to be settled 
by other means, or, when it is necessary in the 
public interest to do so. It will be seen that 
these are wide powers vested in the Government, 
on behalf of the non-combatants, and in the in- 
terest of industrial peace, to arrest the disease by 
referring an industrial dispute to the arbitration 
of the Industrial Court. If the employers foresee 
any trouble, (about any strike or disorder) they 
can approach the State Government and move it 
for taking action under this section. Though the 
powers of the Government are wide enough in this 
respect still it may happen sometime that Gov- 
ernment may not get the requisite information 
before a strike is declared by a registered union. 

In order to provide for this contingency, and, as 
a measure of precaution only, in 1948, by virtue of 
S. 73 A, a registered union was also enabled to 
refer any industrial dispute for arbitration to the 
Industrial Court. The section confers no privilege 
on the union but further curtails its right to de- 
clare a strike. It is to my mind a liability im- 
posed upon a registered union. Lock-outs may not 
have been considered so bad or so frequent as 
strikes by unions and so before declaring lock-outs 
the employers are not required to refer an indus- 
trial dispute to the arbitration of the Industrial 
Court.. If lock-outs had been more frequent a 
similar provision would have been inserted in the 
Act for preventing employers declaring lock-out 
before exhausting every other method of settling 
a dispute. But as it is, the right of the employers 
to lock-out their employees in order to compel 
them to accept certain harsh conditions remains, 
to a certain extent, uncurtailed. There is nothing 
to prevent the legislature to undertake this legis- 
lation in future as soon as lock-outs become 
frequent and cause anxiety. The inequality, if it 
can be so called, in the treatment, cannot be 
said to be palpably unreasonable and arbi- 
trary but boars a reasonable and just rela- 
tion to the facts as they exist. The varying 
needs of the employers and the employees requir- 
ed separate treatment and the discrimina- 
tion is founded on an intelligible differentia 
which has a rational relation to the ob- 
ject of preservation or restoration of industrial 
peace sought to be achieved by the Industrial 
Relations Act. 

(18) We have, however, arrived at this decision 
on the basis of the arguments addressed to us. 
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But I feel, I should make it clear that Mr. Patan- 

• u TS 4 . f r S ume nts involved certain misconception 
about two important points. 

(19) Firstly, he assumed that the Industrial 
Court is a Court of Law. It Is important to bear 
in mind that though it is called a Court it is 
not a Court of law 7 but is only an arbitrational 
tribunal; and ‘arbitration’ is a term which, taken 
by itself, connotes a process for the settlement 
of dispute by submitting them to the decision of 
an arbitrator or to the decision of arbitrators 
selected by the parties or accepted by them. Both 
Uhe parties surrender their rights to rea-h a 
Court of law and desire that the arbitrator or 
arbitrators should make an agreement for them 
by which they mutually consent beforehand to be 
bound. The range, then of the authoritv of the 
arbitrator, if tho submission is wide enough is 
co-extensive with the powers of the parties' to 
settle their disputes without him. Whatever thev 
can lawfully agree to, he may lawfully award. 
A nd it is also important to note that there is no 
substantial difference between a voluntary arbi- 
tration and a compulsory arbitration. I am for- 
i} £ !f d t 1 ? ,?£ ls v ’ iew by certain observations of 

in L‘Tbe dS ^ iPS 0f Hjf Hlgh Court of Australia 
rimniiu??® Km S v. The Commonwealth Court of 
Concihauon and Arbitration and the President 

The Boot Trade Employee’s Federation 
Ex Parte Whybrow & Co.', 11 Com-W LR 1 (F) 
and m -‘the Australian Boot Trade Employee’s 

?G? r Thnlh ^ hybr ° W and C0 ’’ 11 Com-W LR 311 
(G). Though the powers and the functions of the 

Commonwealth Court of Conciliation and Arbi- 
tration differ considerably from our industrial 
Court and there is also no unanimity of opinion 
on the points pressed in the cases adverted tr» 

Sm \ 1 u have derived considerable help from 
the general observations of certain learned Judges 

tribunal. natUre ° f proceedm S s iff an arbitratiolal 

. ( 3°U^ bitr ! ti0n ’ is defined by Lord Trayner in 
— McMillen & Son Ltd. v. Rowan and ro - in 

' itrpp 5 at , p - 267 (H) ' to the following words ° 

meaa?f th^t n thp 0 n U t mifc u° arbitrafci on simply 
means that the parties have agreed to havp 

^Court^ 6 ^ 3 h d t t !q nnined otherwi se than by 
a Court of law, but does not even suggest whe- 

shall consist 'of^ 11 ^ £ h0sen for th emselves 
many members ” °“ member 0r many or 

The essence of the matter, then, is that the differ 
of Taw^ 16 t0 be decided otherwise than by a Court 

(21) The term ‘arbitration’ then has evnnnHpH 
in meaning during the last century^ 

g®”** in many rapf* i’SKT’S 
the term as known to the Common I aw t+ Z 
abundantly clear that, in many enactment? it 
has been used in Great Brttein and othe? 
countries of the Commonwealth of Nations d,,r 
ing the last hundred years by arWte ftatt 
resort to which was compulsory, and in the ™ ' 
stitution of which the disputants had no choice' 
The numerous enactments in force, while main' 
taming the method of arbitration have 
partial and successive inroads into the princirTle 
of voluntariness and they are decisive of the posi- 
tion that the term ‘arbitration’ does not connote 
a possible choice of arbitrators. In the face of 
these enactments, it is impossible to maintain 
that arbitration ceases to be arbitration unless it 
retains its voluntary character. And when we 
have regard to the use of this word in connection 
with the settlement of industrial dispute, it be- 
comes still plainer that there is well recognised 


us f . f 0i 4 le , word as Ascribing permanent public 
aronral tribunals for settlement of industrial dis- 
putes, constituted not by choice of the parties, 
but by puolic authority. Even when the tribunal 
lias been appointed by law instead of the parties 
and even if the submission has been compulsory 
instead oi voluntary at is significant to note that 
Industrial Court under the provisions of the 
Bombay Industrial Relations Act is a tribunal 

settle trade disputes by way 
£ “ 1 , on and by no other method), it fol- 

tha °. it , c an m no way be restricted to legal 
points but it has to settle disputes on equitable 
considerations; and according to S. 63 the pro- 
ceedings in arbitration under Chap, n of the ^ct 

t A ° K be i? accordance with the provisions ‘ of 
the Aiburation Act 1940, in so far as they are 

I L^ ill , thlls be manifest that the very 

?riGi S rL M F' Patankar ’ s arguments that the Indus- 
trial Court is a Court of law is not sound. 

< 22) . ^n, secondly, Mr. Patankar thought that 
the _ignt conferred on a representative union to 
make a reference to Industrial Court of a pend- 
ing industrial dispute is a substantive right/ This 
too does not appear to be sound. I have already 
taken the view that it is in the nature of a liabi- 
flity imposed on the union. Even if it be con- 

s !“ 0 be a Jight then it appears to be a mere 
nght of procedure with regard to moving the 
~ioitrat;onal tribunal, and, it is too well known 
that questions of procedure do not enter into or 
form the basis of fundamental right. All that 

sha'i? S hn tial £h . at in a reo °Snised way, inquirv 
shall be made into the dispute, &, that the emp- 

wU1 be heard about the way £ 
^bounri 1 t^P?H t8 o 1S t0 f be settled - As the tribunal 

essential t. ttle f !? pute hy wa y Of arbitration the 

r f hts u of th ® employers are already safe- 

io^p d v 'w i ° bsei 7 ed m -’A. Backus. Jr. and 
v ‘^ ort Street Union Depot Co.’, (1877) 169 

557 ’ 42 j Law Ed 853 at P- 859 Col. 2 (I) 
wanvf 1S , no v H ested fight in a mode of procedure. 
Each succeeding legislature may establish a 

sp^ nt H, 0ne ’ pro a ded onl y that m each is pre- 

t ®)7 ed £he essential elements of protection. In 

t,T UCan Cas f the respondents had alleged 
that they were entitled to a trial by jury of in- 
quest; but had been forced to trial by a common 
law jury presided over and controlled by a circuit 
judge. The Supreme Court of Michigan State 
had upheld this procedure and had changed its 

S u o s f u cis 4 0 a LH heId by the Supreme 

court of U. S. A. that it was a question about 
a matter of procedure and therefore the adjudi- 
catmn of the Supreme Court of a State could 
not be set aside as an unjust discrimination or 
a denial of the equal protection of the laws mere- 
ly because it had changed its previous decision 
The question whether a legislature could prescribe 
a different mode of procedure than that which 
had been existing was considered and Brewer J 

^Judgment 0f the Supreme 
Court of U. S. A., observed as follows : 

^slature which in terms gave 
to one individual certain rights and denied to 
another similarly situated the same rights might 
be challenged on the ground of unjust discri- 
mmation and a denial of the equal protection 
of the laws. But that does not prevent a legis- 
lature. which has established a certain rule of 
procedure and continued it in force for years, 
from subsequently repealing the Act and 
establishing an entirely different mode of pro- 
cedure. In other words, there is no absolute 
right vested in the individual as against the 

power of the legislature to change modes of 
procedure.” 
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If an existing mode of procedure in a Court of 
law can be altered by the legislature, it has also 
the power to alter the mode of procedure in an 
arbitrational tribunal, and, I am clear in my 
mind that this alteration cannot be challenged 
on the ground of denial of the equal protection 
of the laws. 

(23) Considering the question from every point 
of view. I am of opinion that the petition must 
fail and therefore I agree with the order propos- 
ed by my learned brother. 

A/V.S.B. Petition dismissed. 
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(GWALIOR BENCH) 

SHINDE C. J. AND DIXIT J. 

Mahendra Bahadur Singh, Applicant v. State 
of Madhya Bharat and another; Opponents. 

Civil Misc. Case No. 1 of 1953, D/- 9-4-1953. 

(a) Anns Act (1878), S. 2 — Commencement 
in Part B States — (Part B States (Laws) Act 
(3 of 1951), S. 3) — (General Clauses Act 
(1897), S. 5). 

Arms Act came into force in the State 
of Madhya Bharat on 1-4-1951. 

Section 3 of Act 3 of 1951 amends the Acts 
and Ordinances specified in the Schedule to 
that Act as they existed at the time of the 
enactment of Act 3 of 1951 & if, therefore, at 
that time any of the Acts or Ordin- 
ances mentioned in the Schedule (Arms 
Act (1878), being one of them) having al- 
ready come into force was in an active and 
not in a dormant state, then the extension 

• of such an Act or Ordinance to a new ter- 
ritory or area would necessarily imply that 

• the Act or Ordinance has been brought into 
force in the area or territory to which it 
has been extended. 

The Arms Act which had already become 
effective at the time of the amendment in 
its extant clause by S. 3 of Act 3 of 1951, 
is effective also in the Part B States to 
which it has now been extended by the 
amendment, from 1-4-1951. No fresh noti- 
fication under S. 2, Arms Act was necessary. 

(Paras 5, 6) 

Anno: Gen. Clauses Act, S. 5, N. 1. 

(b) Arms Act (1878), Ss. 14, 16 — Sections 
are not unconstitutional and void on ground 
that they infringe fundamental rights — (Con- 
stitution of India, Arts. 19(1) (b),(f), 19 (5) and 
31). 

The restriction put on the right of assem- 
bly by Art. 19(1), (b) does not import in 
Art. 19(1), (f) an unrestricted fundamental 
right to acquire, hold and dispose of arms. 
The right to hold, acquire, dispose of pro- 
perty is not absolute. It is subject to the 
limitations specified in Art. 19(5) and to the 
provisions contained in Art. 31. (Para 8) 
Reasonable restriction on the exercise of 
the right to acquire, hold or dispose of pro- 
perty can be imposed either in the interests 
of the general public or for the protection 
of the interests of any Scheduled Tribe; 
secondly a person may be deprived of his 
property by authority of law; and thirdly 
the State may acquire any property or take 
possession of it for public purposes on pay- 
ment of compensation. (Para 8) 


The question whether the restrictions im- 
posed are reasonable or unreasonable has 
to be decided in the context of, social, econo- 
mic and political conditions in which they 
are imposed. (Para 8) 

The restrictions imposed by law, the sub- 
stantive as well as the procedural provi- 
sions of law should be examined and the 
question whether the provisions of the Act 
provide reasonable safeguard against the 
abuse of the power given to the executive 
authority to administer the law is not rele- 
vant for the true interpretation of the law. 
AIR 1950 S. C. 211, AIR 1951 S. C. 118] 
Relied on. (Para 8) 

The restrictions imposed on the posses- 
sion and disposal of arms by Ss. 14 and 16, 
Arms Act are reasonable restrictions neces- 
sary to the preservation of peace and pre- 
vention of danger to life, and property and 
permissible under cl. 5 of Art. 19 of the 
Constitution. Consequently, it cannot be 
held that these two sections in so far as 
they prohibit the possession of arms except 
under license, require a person to deposit 
the arms already in his possession, if his 
possession thereof becomes unlawful, and 
restrict the sale of arms to persons whose 
possession of the same would be unlawful, 
constitute an infringement of Art. 19(1), 

(f) of the Constitution and are, therefore, 
void. (Para 9) 

Article 31 of the Constitution which is 
operative only when a person is deprived 
of his property or when his property has 
been acquired or taken possession of for a 
public purpose has no applicability here. 
The Article that is relevant here is Art. 19 # 
(1L (f) which applies in cases where pro- 
perty has not been taken away under Art. 
31. The argument that as under certain 
conditions such as those stated in Ss. 24 and 
26, Arms Act the arms in possession of a 
person can be confiscated without com- 
pensation. or detained, they are repugnant 
to Art. 31 overlooks the fact that Art. 31 (1) 
implies that a person may be deprived of his 
property by authority of law & that in the 
exercise of police powers a person may be 
deprived of his property for the prevention 
of danger to life or property even without 
compensation. (Para 10) 

Ss. 14 and 16, Arms Act are not there- 
fore void on ground of repugnancy with 
Art. 31. (Para 10) 

Anno: Arms Act. S. 14, N. 1. 

(c) Arms Act (1878), S. 14 — Is not void of 
as delegated legislation — (Constitution of 
India, Art. 245). 

Delegation of the character which S. 14 
involves cannot on any view be held to be 
invalid. The Legislature has laid down in S. 

14 itself the principle that no person shall 
possess fire arms except under a license. 
Such matters as the authority competent to 
issue licenses, the form in which they should 
be issued and the terms and conditions on 
which they should be granted are all 
matters of detail. Section 17, Arms Act does 
no more than enable the Government to 
make rules to carry out the principle em- 
bodied in S. 14. This delegation of power 
to administrative bodies is permissible. AIR 
1951 S. C. 332, Relied on. (Para 11) * 
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(d) Constitution of India, Art. 226 — Point 
not taken in petition but based on statement 
in return cannot be allowed. 

In regard to applications for prerogative 
writs, tne settled practice of English and 
American Courts is that no ground shall be 
relied upon or relief sought at the hearing 
of the motion except the grounds and re- 
lief set out in the application and a writ 
would be refused where the case tendered 
by the petition is radically different from 
that set up upon argument. The practice 
being one which only carries out the object 
with which a copy of the application for 
the issue of a writ is served on the opponent 
and he is called upon to show cause in res- 
pect of the grounds stated in the applica- 
tion, must be adopted as regards applica- 
tions under Art. 226 also. The applicant 
cannot be permitted to argue and raise ob- 
jection on the basis of an incidental state- 
ment in the return. (Para 12) 

Anand Bihari Misra; for Applicant; K. A. 
Chitale; Advocate-General, for the State. 

CASES CITED: 

<£) (’50) AIR 1950 SC 211: 52 Cri LJ 550 (SC) 

(B) ( 51) AIR 1951 SC 118: ILR (1951) Hyd 221 

(C) (’51) AIR 1951 SC 332: 1951 SCR 747 (SC) 

a T1 ^ s S. an a PPhcation under 

Art. 226 of the Constitution of India for the 

issue of a suitable writ or a direction to th“ 

State of Madhya Bharat to forbear from actin^ 

m any manner by virtue of or under the Indian 

Arms Act, 1878 and for an order to the District 

Magistrate restraining him from enforcing a 

notice, directing the petitioner to deposit certain 

arms in his possession with the officer in charge 

of. the police station in Laxmi Ganj Lashkar. * 

(2) The petitioner stated that he is in posses- 
sion of two guns, two rifles and two revolved 
that he is the owner of these arms, which were 
duly registered under the Gwalior State Arms and 

°A? er: that in anticipation 

® extension of the Indian ArmQ a 

Oict ? of* 1951) th wh,>V. rt B Sta i® S (Laws Act) 1951 
}. ; ct ,, 1951> which came into force on 1 - 4-1951 

cation^the Gaf P t^ V H?"? ent 15811613 a notifl - 

cauon in the Gazette dated 25-3-1951 directing 
persons in possession of fire arms to apply f of 
licenses in accordance with the Indian Arms Act 
that accordingly he applied to the District Magisl 
trate for a license in respect of the six fire 
arms in his possession, that on 4-10-1951 the niV 
trict Magistrate gave a notice to the petitioner 
directing him to deposit the fire arms within a 
yeek at the nearest police station. The petition?? 
further states that, thereupon, he made a Z 
sentation to the District Magistrate and in repW 
the District Magistrate assured him that he would 
he granted the necessary licenses. The petitioner's 
grievance is that the District Magistrate inst™d 
of issuing the licenses again gave him a notke 
on 23-12-1952 to surrender all the amis in his 
possession at the nearest police station The nets 
tioner challenges this action of the District Magit 
trate and the validity of the Indian Arms' Act 
1878 on several grounds. The main grounds are 
that the todian Arms Act, 1878 though extended 
to this State has not yet been brought into force 
and that the Arms Act being repugnant to Arts 
19 (1) (f) and Art. 31 of the Constitution of 
India is void. He prays that an order be issued 
to the State and the District Magistrate of Gird 
restraining them from giving effect to the Act 
and to the notice calling upon him to surrender 
the arms in his possession. 
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thi 3 r ^n-appheants oppose the petition, in 

tbf ^ ed ° 1 } behalf of them it is said that 

rile Indian Anns Act, 1878 came into force in this 

thP 1 Under P a notation issued by 

the Central Government under S 1 (2) Part r 

several ( W the latter Act ’ and the 

several Acts and Ordmances mentioned in thp 

schedule to it into force with effect from 1 - 4 - 1951 . 

It is admitted that in anticipation of the comin^ 

into force of the Indian Arms Act 1878 the Gov^ 
eminent of Madhya Bharat published ‘a directive* 
to the citizens of Madhya Bharat to apply for 

^ nSGS , rcqmred by that Act; that in res- 
porioe to this notice the petitioner did apply for 
a license i n respect of the six fire arms in ms 
possession. It is further stated that the peti- 
tioner being m possession of revolvers of prohibited 

askeci t0 explain h °w be came to 
possess those revolvers, as under Rr. 7 and 31 

Indian Arms Rules 1951 no license in respect of 

revolvers of prohibited bore could beTanJ 

unless it was lawfully procured or purchased- tnat 

tne petitioner did not give any satis facto P v 

pianation of his possession of the revolvers- that 

as the power of granting or refusing a license in 

respect of revolvers and pistols is ^steTundS 

aa ln the c bief Secretary or anv 
officer authorised by him, the District Magistrate 

the Se Deritinn y t0 the Home Secretary that 

rf n ? fc explain satisfactorily his 
possession oi the revolvers and was suspected of 

smuggling anus and ammunition, and that there- 

of r ?hP °ri 1Ce i nSe Sh ?u l( l be granted t0 him in respect 

.f ^ le r 5 yolvers, that the Home Secretary having 
been authorised by the Chief Secretary to deal 

nistration^of to m T at ^ rS concefflin5 admi- 
nistration of the Indian Arms Act ,1878 consi- 

trate and to U ^ itted V y the District Ma S is ' 

came to the conclusion that no license 

should i be gr u n i 6d t0 the P^ioner and that he 

m hte o ® Ca 6d upon t0 deposit aU the fire arms 
in his possession at the nearest police station The 

th P t o^d P ^ aS f 1S th ate iT ther6f0re ’ in com Pliance with 

dated 23 12 to 59 h fo?h me s ® cretar y issued a notice 
to t deDo 3 sit 2 " t h P 2 fir the appllcant calIi ng upon him 

%*5aS& “ u “ « 

, opponents deny that the Indian Arms Act 
IfJA ln al }y " r ay interferes with the fundamentai 

i^fuaturi th T p ® tltl0 " er or that it is confiscatory 
m nature. In the return it is further stated that 

l ated 23 - 12 " 1952 directing the petitioner 
to deport his arms at the nearest police station 
is purely an executive order passed by the aonj-o- 
pnate authority in its discretion and as such Ts 

to chaUenge under Art. 226 of the Con- 

(4) In the petition, the applicant has taken 
several grounds. But at the hearing of the peti- 
tion Mr Anand Bihari Misra learned counsel for 
the applicant confined his arguments to two 
Point? only, namely, that the Indian Arms Act 

come into force i n the Madhya 
Bharat and that Ss. 14, 16, Arms Act undeffdhch 

thVfireTrrTTto t0 ° bte “ a license « 

the hre arms at the nearest police station beinf? 
repugnant to Arts. 19 «), (f) and 31 of °£ ™ 

stitution are void and inoperative. 

(5) On the first question, the contention of the 
learned counsel for the petitioner is that the Part 
B States (Laws) Act 3 of 1951 which came into 
f .°ree °n L4-1951 no doubt extended the Indian 
Arms Act 1878 to Part B States; but by the 
mere coming into force on 1-4-1951 of the Act 3 
of 1951 the Indian Arms Act did not come into 
force on that date in this State. It is argued that 
the Arms Act contains a special commencement 

section, namely, S. 2 which provides that the Act 
shall come into force on such day as the Central 
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Government by a notification in the Official 
Gazette appoints. 3ut nothing appears to have 
been done so far under this provision and that, 
therefore, the Arms Act cannot be said to be in 
force in Madhya Bharat. I do not accept this 
submission. I think the learned Advocate-General 
is right when in reply he says that S. 3 of Act 
3 " of i'jji amends the Acts and Ordinances speci- 
fied in the schedule to that Act as they existed 
at the time 01 the enactment of Act 3 of 1951 and 
that if, therefore, at that time any of the Acts 
or Ordinances mentioned in the Schedule having 
already come into force was in an active and not 
in a dormant state, then the extension of such 
an Act or Ordinance to a new territory or 
area would necessarily imply that the Act 
or Ordinance has been brought into force 
in the area or territory to which it has been 
extended. The Arms Act when it was enacted 
in 1878 extended to British India. Section 2 
of the Act pro/ided that it shall come into force 
on such day as the Government by a notification 
in the Gazette appoints in that behalf. A noti- 
fication bringing the Act into force was issued on 
l-10To73. Subsequently the Act was extended to 
other area; by various Acts and Regulations, and 
on the date of the passing of the Part B States 
(Laws; Act, 1951 it extended to the whole of 
India except Part 3 States and was effective 
in that territory. Now, S. 3 Part B States (Laws) 
Act 1951 is as follows: 

“The Acts and Ordinances specified in the Sche- 
dule shall be amended in the manner and to the 
extent therein specified, and the territorial ex- 
tent of each of the said Acts and Ordinances, 

shall, as from the appointed day be as stated 

in the extant clause thereof as so amended.” 

( 6 ) The Indian Arms Act, 1878 is one of the Acts 
specified in the Schedule and has been so amended 
as to include i n its territorial extent Part B States. 
It must be noted that S. 3 besides amending in 
certain respects the Acts and Ordinances specified 
in the Schedule also amends the extant clause of 
each of those Acts and Ordinances so as to extend 
them to Part B States. It does not re-enact the 
provisions of the Acts and Ordinances mentioned in 
the Schedule with the modification that they shall 
extend to Part B States. The question, there- 
fore, of bringing into force any -re-enactment’ by 
the issue of a notification such as the one con- 
templated by S. 2, Arms Act does not arise. 

What we have to consider is whether the law 
amended by S. 3 of Act 3 of 1951 was an effective 
or inactive law at the time of the amendment. 
If the law was effective when its territorial ex- 
tent was amended then the result of the amend- 
ment would be to make the Act actually effective 
in the territory to which it has been extended. If 
on the other hand the law was inactive at the 
material time then an amendment of its territorial 
extent would mean a change in the area in which 
the law would be effective when it is put in force. 
This follows from the fact that in relation to laws - 
the term ‘amendment’ means a change in some 
of the provisions of law as they are at the time of 
the amendment. Amendment is of an existing 
law and not of a law as it was in the past or as 
it would be in the future. It will thus be seen 
that the Arms Act which had already become 
effective at the time of the amendment in its ex- 
tant clause by S. 3 of Act 3 of 1951, is effective also 
in the Part B States to which it has now been 
extended by the amendment. 

The learned Advocate-General relied on S. 6 , 
Part B States (Laws) Act 1951 as supporting this 
conclusion “in a negative manner”. He argued 
that as S. 6 of Act 3 of 1951 repeals from 1-4-1951 
any law in force in any Part B State correspond- 
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ing to any of the Acts or Ordinances attended to 
that State and as an intention to create a vacuum 
cannot be attributed to the Legislature, it must be 
taken that the extended law came into force in 
the State also from 1-4-1951. 

I do not think that S. 6 is of much assistance 
in deciding the point before us. For, the ques- 
tion whether under S. 6 any corresponding law in 
force in Part B State is or is not repealed itself 
depends on the question whether the material pro- 
visions of the extended Act have become operative 
in the Part B State concerned, and this question 
in its turn depends on the terms of the extended 
Act and S. 3, Part B States (Laws) Act 1951. For 
example, if as in the case of the Bar Councils 
Act, 1926 or the Legal Practitioners Act, 1879 with 
the extension of the Act to Part B States, only some 
sections come into force leaving the substantial 
provisions of the Act to be brought into force by 
a subsequent notification, then it cannot be said 
that with the mere extension of such an Act by 
S. 3 of Act 3 of 1951, the corresponding law in 
any Part B State would stand repealed under S. 6 . 
However, no such provision is to be found in the 
Indian Arms Act, 1378. 

Section 2 of the Act is concerned with the issue 
of a notification bringing the provisions of the Act 
into force for the first time after its enactment. 
The object of postponing the effectiveness of the 
Act until the issue of a notification under S. 2 
was obviously to give to the public sufficient notice 
of the enactment of the law. Sections 1 and 2 
of the Act do not say that S. 1 alone shall extend 
to the whole of India and the rest of the Act 
shall come into force in any territory to which the 
Act applies on such date as the Government may 
by a notification appoint. It is noteworthy that 
the Parliament in enacting S. 1 (2), Part B States 
(Laws) Act, 1951 which empowers the Government 
to appoint a suitable date by a notification in 
the Gazette for the commencement of the Act, 
took notice of the fact that it would be a hard- 
ship to the general public if the first intimation 
of the President’s assent to the Part B States 
(Laws) Act, 1951 was also to be the date of the 
coming into force in Part B State of the Acts and 
Ordinances specified in the Schedule. It cannoV 
therefore, be maintained that the issue of a noti- 
fication bringing the Arms Act into force in Part 
B States was necessary also on the ground of 
giving to the public sufficient notice of the Act. 
It must also be stated that although the Anns Act 
after its enactment in 1878 was extended between 
the years 1878 to 1951 to various territories by 
several laws and regulations and brought into force 
in those territories without a notification under 
S. 2, there does not appear to be any case in which 
an objection similar to the one raised here was 
taken and decided by any High Court. Learned 
counsel for the applicant was unable to draw our 
attention to any such decided case, I am, there- 
fore, disposed to reject the contention of the learn- 
ed counsel for the applicant that the Arms Act 
has not come into force to this State as no notifi- 
cation under S. 2 of the Act has been issued. 

(7) The next contention of the learned counsel 
for the petitioner is that Ss. 14 and 16 of the Act 
abridge the petitioner’s fundamental right under 
Art. 19 (1) (f) of the Constitution to acquire, how 
and dispose of arms and are, therefore, void. Sec- 
tion 14 prohibits possession inter alia of fire arms 
except under a license and in the manner and to 
the extent permitted thereby. Section 16 (1) 
vides that any person possessing arms, ammunition 
or military stores shall deposit them with the 
officer in charge of the nearest police station or 
with the license dealer, if his possession thereor 
becomes unlawful for any of the reasons stated 
in that section. The person so depositing tne 
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h^4\ Under S ' 16 (2) entitIed to receive them 
back ii his possession again becomes lawful or to 

f'spose, or authorise the disposal of the arms by 

sale or otherwise to any person whose possession 

nivifl 6 ^ same would be lawful and to receive the 
pioceeds of any such sale. Sections 16 c a ) and 17 
empower the Government to make rules ‘to deter 
mine the officers by whom, the conditions fee* 
subject to which any license shall be granted and 
the condition subject to which arms, ammunition 
etc. may be deposited with a license dealer and 
the penod after the expiry of which thm gs he 

under S. 16 (1) shall be forfeited to Govern- 
ineno, if they are not returned or disposed of 

that P eri °d. In exercise of these powers 
Gover ? ment _ has framed complete and lx- 

& lve F u ‘ es layin £ down the purposes for which 
licences to possess arms may be granted nrp 

scribing the authority by whom the licenses may 

be gi anted 01 lenewed, and the manner in which 

any person wishing to obtain a license should 

here^all VesTrules m ® unnecessal 'y to summarise 

cient t > S STuifi Z Sg°~ 

ss ;bi 

s&v&n? ■tsjzASj™ ' » 

wlich thaflrE 

put by the Constitution on the pos^ession 6 !^ 1 ^ 011 
is that under Art 19 m n-n th I lf ssl0 F\ arms > 

zens with anns is prohibited- ^ of citi “ 

Constitution gives to the petitioner a find 6, ? e 
right to possess amw £ a funda mental 

that of assembly -Ini .^.Purposes other than 
and 16, A a rms Act aS , Ss - 14 

Act interfere with the rights of ^ U ? der the 
possess, hold and dispose of arm* Cltlzen to 

cases totally prohibit a LS ^ d also in some 
arms and deprive him of t>Sf? 0n * rom : po messing 
without any compensation 6 lv, mS ln his po3se ssion 
to Art. 19(1), (f) Ind jrt’ ^ o y n are repu e na nt 
unconstitutional. x and are » therefore, 

substance. Trigh^to t without 

of arms is no doubt a right tk n° d a , nd dispose 
am unable to see how SS J5J$g eity \ But 1 
right of assembly by Art ij ??, put 0I \ the 
Art. 19 (1), (f) an unrestricted in 

to acquire, hold and dispose of r * gilfc 

to hold, acquire, dispose of propertvl^^n^f r , lght 
It is subject to the limitatior^specffieri a ? sola 
19 (5) and to the provisions contnfnS?^ l n . Art ' 

It is obvious from an examinahon rff H Alt 31 ' 
sions of Art. 19 (1), (f) rea™ with 5i ? rovl " 
Article, and Art 31 firstiv ttiJt 1 c ’ 5 the 

triction on the exercise of thl riSf tn able res ’ 

hold or dispose of property can b 

in the interests of thb general either 

protection of the interest! of any Scheduled ?rihe- 
secondly a person may be deprived of his ’ 

by authority of law; and thirty that the 
may acquire any property or take possession t 
for public purposes on payment o^com^^^ 

TTrl i.1 r» ... 
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arms are reasonable, and in the interest* of 
genera! public, there being no question of the 
protection of any Scheduled tribe here Now ^t 
is plain that the auestion whether the 
imposed are reasonable or unleolLnh^ tr 1 LlC !? s 

ss “ 

fa g *e n of aS PO i n r te Kh°«V t by * e Supreme Court t th e 

substantive as well as the : avV » 

law should be elamfned Li the mfi provls \™s of, 
the provisions of Le Act provWeLeo* 1011 ,Y hether J 
guard against the abuse of the power Lven to fh®" 

ar-SfSSWB £ SftZXgpJSS?! 

The phrase 'reasonable restriction’ connotes th^i 

rjrsgrzsn? & •ss£vr s 

SSS TZ 5” w “ % m <£ 

SUSSS U.’SSS^rsSkS^ 1 

sx xs? “srs % aS T 

mitted by C (G of Lt 9 ft ^ f c ° ntna psr " 
be wanting i a 'that quality ^ * mUSt b3 he!d 


jw^v/uyil. 

When, therefore, it is urged that Ss. 14 and 16 
Arms Act and the rules framed thereunder inter- 
fere with the petitioner’s right to property what 
we have to see is whether the restrictions imposed 
by the impugned provisions on the right to possess 


( 1 ) 9> (f? 1 Ld r Art 11 i n 9 g , s a , PPl i ed , e ^y to Art. 1C- 

*3 Si 

senway econ™ pohtLalLnd soctal 

under l K“ tTl ^ possess ®e5 

would e b^ ‘SSP 

gSTLfeTA v SSS^^ SaS p & 

s « ss ss #3 

would be quite incompatible with the maiiu anUS 
of peace, good order reqffi4 L expatS whT' 
soever. The restrictions imposed L P ?he posseIsioL 

and disposal of arms by Ss 14 anficl" 
sonable restrictions necessarv to th» i 6 e rea " 

of peace and preveSLn o/ danger to ^ at,0 S ! 
property and permissible under 4 h * , and 
of the Constitution. Consequently’ if °rn Art ; u 9 
held that these two sectionf t in f Cannot be 

prohibit the possession 60 of n arms except^unH^ 

license, require a person to denosit under 

ready in his possession if h if the arms aI ' 
becomes unlawful, and ’ restrict th| Se |li° n J hereof ' 
to persons whose possession offbn"- saJe of arm3 

.rr | 

deposit tofm S L n th yC has , been merely asked Lo 

Constitution which is operate o’nly when a nlf 
son is deprived of his property or when hi! p^l 
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perty has been acquired or taken possession of for 
a public purpose has no applicability here. The 
Article that is relevant here 13 Art. 19(1), (f) which 
applies in cases where property has not been taken 
away under Art. 31. Article 31 is of no help in 
judging the validity of the provisions such as 
those impugned here, which do not deprive any 
person of his property or acquire or take posses- 
sion of his property but simply lay down the con- 
ditions under which a person is entitled to hold 
and dispose of the property. The argument that 
as under certain conditions such a3 those stated 
in Ss. 24 and 26 . Arms Act the arms in possession 
of a person can be confiscated without compen- 
sation or detained and, therefore, they are re- 
pugnant to Art. 31 overlooks the fact that Art. 
31(1) implies that a person may be deprived of his 
property by authority of law and that in the 
exercise of police powers a person may be de- 
prived of his property for the prevention of danger 
to life or property even without compensation. I 
am. therefore, unable to accept the contention 
that Ss. 14 and 16, Arms Act being repugnant to 
Art. 31 are void. 

(11) Learned counsel for the petitioner also took 
the objection that S. 14 was ultra vires the Legis- 
lature which passed the Act as by simply providing 
that no person shall have in his possession any 
fire arms, ammunition etc. except under a license 
and in the manner and to the extent permitted 
thereby and by empowering the Government to 
frame rules to determine the officer by whom, the 
form in which, and the terms and conditions 
subject to which a license may be granted, the 
Legislature virtually abdicated its legislative power 
m favour of the executive. I do not see how the 
question of delegated legislation arises in this 
case. The Supreme Court considered the ques- 
tion as to how far ‘delegated legislation’ is per- 
missible. ‘In re Art. 143. Constitution of India 
and Delhi Laws Act 1912 Etc.’, AIR 1951 S C 332 
| (C), and a reference to its final conclusion will 
(Show that delegation of the character which S. 
14 involves cannot on any view be held to be in- 
valid. The Legislature has laid down in S. 14 it- 
• self the principle that no person shall possess 
fire arms except under a license. Such matters 
as the authority competent to issue licenses, the 
form in which they should be issued and the 
terms and conditions on which they should be 
granted are all matters of detail. Section 17, Arms 
Act does no more than enable the Government 
jto make rules to carry out the principle embodied 
•in S. 14. This delegation of power to administra- 
tive bodies is permissible. 

(12) Learned counsel for the petitioner also 
sought to argue that under S. 14 read with S. 17, 
Arms Act he was entitled as of right to obtain a 
license; that a Government was not empowered to 
frame a rule giving; the authority empowered to 
grant a license, a discretion to refuse the license; 
that under the Indian Arms Rules 1951 the autho- 
rity empowered to grant a license for the posses- 
sion of D.B.B.L. Guns and S.B.B.L. Guns is the 
District Magistrate, and Chief Secretary is em- 
powered to grant licenses for revolvers and pis- 
tols; and that, therefore, the order dated 11-11- 
1952 of the Home Secretary rejecting the peti- 
tioner’s application for license was one without 
jurisdiction and invalid. On these grounds it was 
urged that a. direction be issued to the Chief Sec- 
retary and the District Magistrate to grant to the 
petitioner the necessary licenses for the arms in 
his possession. 

I agree with the learned Advocate-General that 
the applicant cannot be allowed to raise this 
^objection which has not been taken in the peti- 


tion but which is founded 
turn, namely, 


on the statement in re- 


‘that the Home Secretary Mr. Bamroo after a 
perusal of the whole record and taking into 
consideration the opinion of the District Magis- 
trate, by order dated 11-11-1952 refused the appli- 
cation for license of the petitioner and ordered 
that the applicant should be called upon to de- 
posit all fire arms.” 


In his application the petitioner has only stated 
the facts and grounds for the enforcement of a 
right to possess arms without any license and to 
have the notice given to him for the 
deposit of the arms cancelled. The rule nisi 
was issued to the opponents to show cause in 
respect of the grounds and relief stated in the 
petition; and the opponents have filed their ans- 
wers to these grounds and not to the grounds 
which the petitioner is now putting forward. The 
petition is not for quashing the determination 
of any authority refusing a license to the appli- 
cant and the non-applicants have not been called 
upon to show cause why a license should not be 
granted to the applicant. In regard to applica- 
tions for prerogative wilts, the settled practice of 
English and American Courts is that no ground 
shall be relied upon or relief sought at the hear- 
ing of the motion except the grounds and relief 
set out in the application and a writ would be 
refused where the case tendered by the petition 
is radically different from that set up upon argu- 
ment. The practice being one which only carries 
out the object with which a copy of the applica- 
tion for the issue of a writ is served on the oppo- 
nent and he is called upon to show cause in res- 
pect of the grounds stated in the application, must 
be adopted as regards applications under Art. 226 
also. In my view, the applicant cannot be per- 
mitted to argue on the basis of an incidental state- 
ment in the return that the Home Secretary has 
passed an order rejecting his application for 
license, that the order is illegal and that he is 
entitled to the grant of a license as of right. If 
he thinks there has been a determination refusing 
a license to him and it is illegal, and that a 
license must be granted to him, the applicant is 
at liberty to take appropriate proceedings for 
quashing the determination and for enforcing his 
alleged right to obtain a license. 

In so far as the notice given to the applicant 
by the District Magistrate is concerned, it is merely 
one by way of reminder to the applicant that as 
after the coming into force of the Arms Act his 
possession of arms without a license has become 
unlawful, he must under S. 16 deposit the arms with 
the officer in charge of the nearest police station. 
Even without a notice from the District Magistrate 
the applicant is under an obligation to deposit the 
arms under S. 16 if his possession thereof under 
the Arms Act is unlawful. The notice, therefore, 
cannot be objected to on the ground that it 
violates the provisions of S. 16 or on the ground 
that the District Magistrate as the Chief Adminis- 
trative and executive authority of the District was 
not competent to draw the attention of the appli- 
cant to these provisions. 

(13) For the above reasons, I am of the opinion 
that this application must be dismissed with costs, 
fixing the counsel’s fee at Rs. 75/-. 

(14) SHINDE C. J.: I agree. 

A/R.G.D. Application dismissed. 
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A. I. R. 1953 M. B. 241 (Vol. 40, C. N. 89) 

(INDORE BENCH) 

NEVASKAR J. 

Ramlal Hazarimal, Applicant v. Hiralal Ramlal 
and another, Opponents. 

Criminal Ref. No. 86 of 1952, D/- 31-3-1953. 

< a) Criminal P. C., (1898), Ss. 516 A, 517 and 
523 — Property seized by Police — Jurisdiction 
of Magistrate to pass orders in respect thereof. 

After property is seized by the Police 
orders for its final disposal can only be pass- 
ed by the Court and the Police are expected 
to hold the property subject to the orders 
of the Magistrate. Therefore if the pro- 
perty is with the Police the Magistrate alone 
has got jurisdiction to pass orders. 

(Para 4) 

no^ n S° ; . Cr - P - C ’ S - 516A ’ N - !; s - 517, N. 1; S. 
523, N. 1. 

(b) Criminal P. C., (1898), Ss. 523 and 561A 
-- Power to re-call property wrongfully disposed 

. Where the property seized by the Police 
is not produced before the Magistrate and 
is wrongfully handed over by them to the 
complainant, the Magistrate and the High 
c °urt in exercise of its inherent powers have 
power to re-call the property, to require 
tne police to produce the property for final 
disposal by the Magistrate under S. 523 and 
to give effect to this order. (Para 6) 

Anno: Cr. P. C., S. 523, N. 6; S. 561A, N. 4. 

~ W ; Y. p ande, f x r Applicant; P. R. Sharma, 
Advocate, for the State; Rameshwarii 
Bhatta, for Municipality Sitamau 

CASE CITED: 

(A) (’38) AIR 1938 Cal 17: 39 Cri LJ 245 

ORDER: Accused Hiralal Ramlal was pro- 
secuted before the Sub-Divisional Magistrate 
Sitamau for a charge under S. 409, Penll Code 
and was acquitted on 25-9-50. During the Police 
investigation the petitioner who is the father of 

Rs e 701 U 2 Se Q d t Hl ?v! al o h 1 d handed °ver a sum of 
Rs. 701-2-9 to the Police Officer in charge of 

the investigation on 5-12-1948. This sum, it 

appears, immediately after the receipt of the 

ov’?r e h fr °th« t Pnr Pet + tio S. er 113171131 was handed 
over by the Police to the Municipality Sitamau 

m which the accused was serving and in res- 
pect of which the offence is alleged to have 
been committed without any specific order of 
fte Court to that effect. On reference to the 
Panchanama Ex. P/3 with regard to the seizure 
of this sum it appears that this sum was seized 

?nvestfgation. by ^ the 

In various columns in the forms nrinted for 
the purpose of use of Sitamau Police it was 
mentioned that this sum of R s . 701-2-9 was be 
mg seized in connection with the criminal breach 
of trust in respect of the funds of the MuSal 
Committee, by Sub-Inspector Suryamal from fhe 
custody of the petitioner Ramlal. After the ac 
cused was acquitted the petitioner submitted an 
application to the Sub-Divisional Magistrate Sita 
maufor the refund of this sum seized from his 
custody by the Police. The application purport! 
ed to be made under S. 517, Criminal P C This 
application was rejected by the Magistrate on 
the ground that the sum was not produced before 
the Court during the inquiry or trial and there- 
fore he had no jurisdiction to pass any order 
in respect of the same. The petitioner there- 
1953 M. B./31 & 32 
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upon submitted an application for revision to 
the Sessions Judge lVIandsaur who has made 
this reference. 

(2) The grounds set forth by the learned 
Judge lor setting aside the order of the learned 
Magistrate are that under S. 523, Criminal P. C., 
the Magistrate had jurisdiction to pass order in 
xespect of the property seized by the Police 
though not produced before it. Reliance for 
.'■his purpose is taken on the decision reported 

Yusuf v. Krishna Mohan’, AIR 

lyoo I/ (A), 

(3) Before me counsel both for the petitioner 
as well as for the Municipality appeared Mr 
Pande who appeared for the petitioner suggest- 
ed mat the order for directing the delivery 

property from the Municipality to the 
petitioner could be passed under S. 523, Cr 

P ‘ j C ° ^ by the j° int operation of po’wers 
under S. 523 and the inherent powers of the 

^ - 4 1 ^ , . it was contended by the counsel 

lor the Municipality that no order can be pass- 
ed under S 523 Cr. P. C., as the only order 
contemplated under S. 523 is one in respect of 
the property that is seized by the Police and 
is in their custody. If the Police rightfully 
or wrongfully part with the possession of that 
property in favour of some person the re- 
m e dy in that case is by having recourse to the 

Court for the enforcement of the right 
of the claimant and not by an application made 
under S. 523 or 517, Criminal P. C. No autho- 
rity has been brought to my notice which 
covers the case of the description that is be- 
lore me and therefore I will have to consider 
the . matter on th e principles indicated in the 
various sections of the Criminal Procedure 

Code in respect of such properties which are 
seized by the Police. 

(4) There are two kinds of properties that 
are dealt with under the Criminal Procedure 
Code. Firstly those that are seized by the 
Police and produced before the Court during 
the inquiry or trial and those which are seiz- 
ed by the Police and not produced during the 
inquiry or trial. The Police are empowered 
to seize the properties during the course of 
investigation as will appear from S. 165 Cr 
P. Code, and also on reference to S. 523* Cr* 
P. Code. A duty is cast upon the Police to 
prepare a list of such property and to report 
the fact of the seizure to a Magistrate If the 
property is produced before the Court the 
Court is empowered to pass orders in respect 
°f R under S. 517, Cr P. Code, for its disposal 
after the conclusion of the inquiry or trial. 

During the course of inquiry or trial thp 
Court before whom the property is produced 
is empowered to pass such orders as it thinks 
« i? r tb * Proper custody of such property 
pending the inquiry or trial under S 516A 
Crim inal P. C. Thus it will appear that S? 
516A and 517 deal with the power of the Court 
with regard to the custody of the property dur 
mg the inquiry or trial and for itrSsposIl 
by delivery or otherwise after the conrlnSp 
of the trial. But if the pronertv ic i S1 ° n 

duced before the Court but rlmainc pr °~ 
Police then under S. 523, Cr. P Code th^nn the 
is given to the Court to make snphp^ P ° Wer 

it thinks fit respecting th^ ^snosm ^ 

property or the deliver^ of ^ such ^ 

perty to the person entitled pro " 

session thereof or, if such cmnl the pos * 
ascertained, respecting the custody cannot 
tion of such property st °dy or produc- 
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A procedure is indicated in sub-cl. (2) of 
S. 5'Zo, Cr. P. Code ior the delivery of the 
same where the person entitled is known, after 
ascertaining the claimant before passing ih.ai 


orders theieon. In the latter case an inquiry is 
contemplated. On consideration of all these 
provisions it is plain that alter property is 
seized by the Police orders for its final dis- 
posal can only be passed by the Court and 
the Police are expected to held the property 
subject to the orders of the Magistrate. There- 
fore if t lie property is with the Police the 
Magistrate alone has got jurisdiction to pass 
orders. But the difficulty in this case arises 
on account of the wrongful action by the Police 
in handing over the sum directly to the Muni- 
cipality and the question is whether in view 
ot this fact it is competent for a Magistrate 
to re-call the property from the person to 
whom it has been wrongfully handed over and 
to pass orders in respect of the same. 


There is no provision in the Criminal Pro- 
cedure Code directly bearing on the point, and 
the only question is whether recourse could 
be had to the inherent powers of Criminal 
Court to remedy wrongs committed during the 
course of proceedings before it. Such an in- 
herent power is conceivable with reference to 
subordinate Criminal Courts and the High 
Court. Section 561 -A, Criminal P. C., specifi- 
cally declares that such a power exists in the 
High Court to give eflect to any order unaer that 
Code or to prevent abuse of process of any 
Court or otherwise to secure ends of justice. 

(5) In this case justice of the petitioner’s case 
is quite clear. The Police seize the property 
in the course of investigation. This was, there- 
fore, liable to be disposed of by the Magis- 
trate under S. 523, Cr. P. C. The Police un- 
authorisedly handed over the property to the 
Municipality. The fact of the delivery to it by 
the Police is admitted by the counsel for the 
Municipality appearing before me. The per- 
son to whom this sum of Rs. 701-2-9 is made 
over is nobody else than the real complainant. 
He was given a hearing before this Court to 
justify the action of the Police. All that he 
could urge is that the petitioner be asked to 
file a Civil Suit against the Municipality. Ac- 
cused is acquitted in this case. Since the pro- 
perty which is the subject matter of this peti- 
tion was cash unidentifiable in its nature it 
could not be urged that an offence with res- 
pect to it was committed. 

(6) Under the circumstances both the Magis- 
trate below as well as High Court in exercise 
of its inherent powers have power to re-call 
the amount wrongly handed over by the Police 
to the Municipality. They have further power 
to reouTe the Police to produce the property 
seized" by it for final disposal by the Magis- 
trate under S. 523. They have also powers to 
give effect to this order. To drive the peti- 
tioner to a costly and troublesome civil action 
would be sheer injustice and abuse of the pro- 
cess of Court. 

(7) The result is that the reference is ac- 
cepted, order of the lower Court is set aside 
and it is ordered that the subject matter of 
this petition viz. Rs. 701-2-9/- seized by the 
Police and made over to Sitamau Municipality 
shall be recalled. 

(8) The Police may also be directed to pro- 
duce that property for final disposal under 
S. 523, Cr. P. C. After the property is secur- 


ed by either of these methods the same be 
made over to the petitioner. 

A/V.R.B. Reference accepted. 


A. I. It. 1953 M. B. 242 (Vol. 40, C. N 90) 

(INDORE BENCH) 

ABDUL HAKIM KHAN J. 

Dewilal Kukaji Sutar, Applicant v. Ramotar 
Dvvarkaprasad, Opponent. 

Small Cause Revn. No. 123 of 1950, D/- 25-9- 
1952. 

Provincial Small Cause Courts Act (1887)> 

S. 25 — Interference on question of fact 

(Civil P. C. (1908), Ss. 115, 100-101). 

Small Cause suit for arrears of rent 
brought by heir to property of J — Judge 
holding that plaintilf was not heir of J — 
Question whether plaintiff was heir of. J 
or not held was question of fact — Find- 
ing of Judge not being perverse or obvious- 
ly wrong High Court held could not inter- 
fere on revision side. AIR 1944 Mad 181 
and AIR 1925 All 172„ Ref. (Para 3) 
Anno: Provin. Sm. Cause Courts Act, S. 25 
N. 11; Civil P. C., S. 115 N. 29; Ss. 100-101 N. 
28, 52, 53. 

Mrs. Gandhe, for Applicant; Balwantsingh* 
for Opponent. 

CASES CITED: 

(A) (’44) AIR 1944 Mad 181: 45 Cri LJ 464 

(B) (’25) AIR 1925 All 172: 22 All LJ 1035 

ORDER : This revision arises out of a Small 
Cause suit No. 39 of 1950 which was dismiss- 
ed by Small Cause Judge, Ujjain, on 26-9-1950. 
One Devlal brought the suit against Ramotar 
for arrears of rent amounting to Rs. 3577- 
plus interest on it. The suit was brought as 
an heir to the property of Jaganath who had 
given the house on rent to Ramotar. Defen- 
dant admitted the Tenancy of Jaganath, but 
pleaded that the plaintiff was not the heir of 
Jaganath and that in consideration of the rent 
he had been supplying h seer of milk daily to 
Surajbai, the widow of Jaganath. The Small 
Cause Judge, Ujjain held that plaintiff was 
not the heir of Jaganath, and, that Surajbai 
is the real successor of Jaganath. Aggrieved 
by this the plaintiff has filed this revision. 

(2) In — ‘Duraiswami Nadar v. Sivanu- 
pandia Nadar’, AIR 1944 Mad 181 (A) it has 
been held that under S. 25, Provincial Small 
Cause Courts Act (the section under which this 
revision has been filed) the High Court cannot 
constitute itself a court of appeal. In — 
‘Bengal N. W. Ry. v. Manorath Bhagat’, AIR 
1925 All 172 (B) it has been held that unless 
there was no evidence before the Judge to 
support the finding or unless the finding was 
impossible or perverse one, it is unfair to 
interfere on the revision side. 

. (3) What I have to decide in this case is 
whether the plaintiff is the heir of Jaganath or 
not? This is a question of fact and finding 
(of?) the Court below not being perverse or 
obviously wrong, I see no interference by way 
of revision. 

(4) Revision rejected with costs. 

C/H.G.P. Revision rejected. 
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A. I. R. 1953 M. B. 243 (Vol. 40, C. N. 91 ) 

(GWALIOR BENCH) 

DIXIT, J. 

Kanhaiya Lai, Applicant v. The State. 
Criminal Revn. No. 3 of 1952, D/- 22-7-1952 

“ 'LTSn ffi!.-- 

pnrnntifif 6 qua . pon is a report in substantial 

compliance wnh requirements of S 11 

Absence of objection goes to the root of the 
case and can be taken at any stage of the 
11 cannot clearly be cured under S 

prJn Crl ? unal P- c > Which applies to mere 
errors of procedure and not to substantive 

Court 3 f la t w , affectiR £ jurisdiction of the 

Case L M c °gnizance of an offer. ce. 
Case Law Rel. on. (Paras 5> 6 8) 

Anno: Cr. P. C., S. 537, N. 6, 10 

s, r ,S PliC “ t; “““«*• Advo. 

CASES CITED: 

JB) ml iBt 88 

<p> <;«> tm gwl A 6“ 416: 47 Cri u 876 

(E) (’49) AIR 1949 Oudh 66: 50 Cri LJ 469 

p™ : ^SSS » a su L b a k^r n i 

Magistrate Susner for having contravene'? the mo 
visions of the Madhya Bharat Cotton TextUe 
Control Order of 1948 by selling on 13-l-si i f 
yard cloth to one Nanda in excess of the control 
price, boon after the charge was framed * the 
applicant objected to his trial for the offence on 
the ground that the police charge sheet on th» 
bas.s of which the Magistrate took cSance of 

rthSe'n^ i*n ^ 

objection was rejected hv + v .? s 1 r ? a,< ^ e .* The 

t T o he thl p S 

against him and was therefore nnt°f enC ® ? lle&ed 
compliance with the requirements S 'j‘ 1 0St £ nt2al 

tial Supplies Act. The iS L S '- U ’ teen - 
rejected the revision petition d The 3sl °“!., Judge 
has now come up in revision to thS Sourt Utl ° ner 

(2) Mr. Patankar, the learned 
on behalf of the petitioner did nnf? appearing 
me the fact that the SuTlL^ctS before 

the Magistrate the ChS“ ( bef “' e 

applicant is a public servant and the p ? amst , the 
against the accused is a repoitbv ^ 

as required by S. 11, Essential Supp^Act T^ 

only point pressed before me onbehalf nf 
applicant is that there was no jurisdiction 

Magistrate to try the petitioner because 
'charge-sheet filed by the Sub-Inspector did ^ 

contain a report of the facts rnnd-i+,,4- not 
offence but only mentioned the baref g 
that the applicant had sold in 

market” 1J yards of cloth to Nanda and had thus 
committed an offence under S. 8, Madhva Rhlro* 
Essential Supplies (Temporary Powws) aSu 
S amvat 2006 It was argued that this chLj 
sheet was not in compliance with S. 11 and the 
Magistrate could not take cognizance of the offence 
on this report. In support of this contention 
learned counsel cited before me — ‘JayantHal 
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J&gjivan v. Emperor', AIR 1944 Bom 139 (A) and 
247 ? e - vjl 0 v ' Etn P er0I "> AIR 1344 Bom 

1943 All 41.3 (Ci;’ 1949 Gwl eTcD). AIR 

tJ't! beilaif 0I ' the State, Mr. Mungre con- 

i -.e e L tha J u ‘ e accuaed raised no objection before 

tne Magis^rai-e as to 'the charee c«hp^ u,„. 
detective on account of tne omission theret o! 
tne facts constituting' offence with which the 
applicant was cnargea; mat this pomt was rai^d 
in me sessions Co-urt for xhe first time- ana th? 
therefore, the applicant cannot be allowed m 
question the validity of the charge-sheet Tn th s 
court It was further submitted that s U. Ls e ? 
tial Supplies Act was directory only and that 
an omission to satisfy its provisions’ could nnf 
affect tne jurisdiction of the Court. The learned 
Government Advocate sought to distintnr? 
cases relied on by the leamed comisei^r the 
peUttoner by saying that they related to R. 130 
(f , Defence of India Rules which sooke r.f 

report of the facts constituting a contreventmn of 

m i? e ei \ Ce 0f todia Rules and not of a report 
Of the facts constituting an offence as s ^ 

Essential Supplies Act hoes. It was said that there 

10 a difference bet ween a “report of the fa 6 * 6 

constituting an offence” and a ‘report of 

facts constituting a contravention of Rules” suoh 

as the Defence oi India Rules It was fnrfw 

maintained that the charge-sheet a4iotf r 
applicant contains a statement of facts constitn 6 
t-ng the offence alleged against the applicant 

(4) In my opinion, the contention of the learned 

for the applicant is well-founded Section 

11, Lssential Supplies Act is as follows : 

No Court shall take cognizance of any offence 
punisnable under this Act except on a report in 
v.Titmg 01 the facts constituting such 
mace by a person who is a public se” van f ^ 
denned in S. 21 of the Indian Penal Code.” & 


(<j) xt is obvious that a Masristrate mnnef 
cognizance of any offence under the Act if there 
is cel ore him a report which does not contain i he 

facts constituting the offence ’alleged or if the 
report wnether complete cr incomplete in the 

facts, is by a person who is not a public sen-am 
The ooject of this section is to nmw sena-nt. 

from being needlessly harassed by nLh M e fs 

or vexatious prosecutions at the instance of Drived 

punishable under the Act, the ‘sSe qua non if f 
report m substantial compliance with 1S a 

ments of S. 11 of the Act. S bJlT'^ 
that S. II of the Act uses the expressing J - 3erved 
in writing of the facts constituting J e P°rt 

and not the expression a “report of surb nff 6006 ” 
The report must state facts whirh 1 ^ cn f off ence”. 
offence. This is a requisite of C0n stitute the 

tance. Mere assertion that an nffpnpo™ 6 ^ 3,1 im P° r_ 
section has been committed is^ 0 ? Under certain 

the offence and cannot b e r e-arrieH 7 a report of 
with tlie letter or spirit compliance 

the present case on K sfnn, u ° f t i le Act In 
a slip to the SuC lnspector PolW Za J a ■ Shah 
“Maine kapadeka blek oaka d? u ? ta l mg ® ere] y 
aiye." On the basis ? thls shn A ^- f T a £ 

rcha^^hletfaSLTrn 111611 “ Rented 

the chargms?eetmT ^va S t stated PliCant ' ^ 7 ° f 

ki £ r?f l; Oh l b a S f nkashi P ta Wiwarana yah hai 

7Pfi^Jnrinp^b h — Utra Chhotekh an wilayati niwasi 
nnf o t 2 lrir 1 1 report kee ki muljim Kanhai- 

Mahajan niwasi Nalkhedase 
sawa gaj kapda lathha blek market-se Nanda putra 

, < J lamar ^wasi Namukhediko becha tha 
Mukaddama kayam hokar anusandhan kiya gaya.. 
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Anusandhanki pragatise abhiyukta Kanhaiyalalke 
wiruddha apara cilia dliara 4 Awashyak Padartha 
Ashayi Wiclnan Sam vat 2006 sabit liai. 

Atayeva Kanhailal abhiyukta Swikrut aropa 
pa ua number 6:61 dwara prastut hai.” 

(G) In other columns, the names of the 
accused and witnesses are g.ven. It will be seen 
that this charge-sheet does not give the facts 
constituting the offence alleged to have been com- 
mitted by the applicant. The first part of the 
statement of facts contained in col. 7 only refers 
to the report made by Hazarat Shah to the Sub- 
Inspector that Kanhaiya Lai had sold U yards of 
cloth in ‘black market’ to Nanda. The other 
portion of the statement only says that after in- 
vestigation the offence against the accused was 
found established. The concrete facts which con- 
stituted the alleged offence have not been men- 
tioned anywhere in the charge-sheet. The asser- 
tion that the applicant sold a piece of cloth in 
‘black market’ to Nanda and the police found the 
offence established after investigation gives no 
idea, whatsoever, of the specific acts done by 
the accused and as to the manner in which they 
constitute the offence. If the facts constituting 
the offence are not before the Magistrate, then he 
is clearly not in a position to apply his mind to the 
suspected commission of the offence and to take 
the decision whether he should take judicial 
notice of the offence. In my opinion, the charge- 
sheet presented against the applicant does not at 
all fulfil the requirements of S. 11, Essential 
Supplies Act and on this charge-sheet, the Magis- 
trate had no power to take cognizance of the 
offence. The whole of the proceedings are, there- 
fore, without jurisdiction and must be regarded 
as invalid. 

(7) This view is supported by the authorities 
cited before me by the learned counsel for the 
applicant. In ‘AIR 1944 Bom 247 (B)’, the ques- 
tion was whether a charge-sheet by the police 
against the accused person was in compliance with 
the provisions of R. 130, Defence of India Rules 
which provided that 

“no Court shall take cognizance of any alleged 
contravention of these Rules except on a report 
in writing of the facts constituting such con- 
travention made by a public servant.” 

In that case, cognizance had been taken upon 
submission of a charge-sheet in which it was stated 
that the accused persons were being prosecuted 
for exporting Toor. The charge-sheet did not 
contain the facts constituting the contravention. 
Nor did it mention that the offence committed 
was of the contravention of the Bombay Retail 
Trade and Licensing Order. The Bombay High 
Court held that the charge-sheet did not comply 
with the provisions of R. 130, Defence of India 
Rules inasmuch as it did not contain the facts 
constituting such contravention, & therefore, the 
Court could not properly take cognizance of the 
offence charged. 

To the same effect are the decisions reported in 
‘AIR 1944 Bom 139 (A)’; ‘AIR 1946 All 416 (C)’ 
and — 'Rachpal Singh v. Rex’, AIR 1949 Oudh 66 
(E). These decisions stress the point that the 
jurisdiction of a Court taking cognizance of an 
offence of contravention of the Defence of India 
Rules depends upon a report made by a public 
officer in which the facts constituting such con- 
travention are stated. These decisions, no doubt, 
dealt with the question of a report in accordance 
with Rule 130 of the Defence of India Rules. But 
the principle laid down in these cases is applicable 
with equal force while considering the question of 
a report in accordance with S. 11, Essential Sup- 


A. I. R, 

plies Act. I do not think that the distinction 
drawn by the learned Government Advocate bet- 
ween the language of R. 130, Defence of India 
Rules and that ol S. 11, Essential Supplies Act, is 
a valid one. If the contravention of rule is an 
offence, then, there is clearly no difference in the 
meaning of the expression “a report of the facts 
constituting an offence” and the expression ‘‘a 
report of the facts constituting a contravention of 
the rule.” 

(8; The other objection of the learned Govern- 
ment Advocate may be disposed of by saying 
that the objection raised by the applicant touches 
the jurisdiction of the Court. It is one which 
goes to the root of the case and can be taken 
at any stage of the case. It is one which if up- 
held vitiates the entire proceedings. That ueing 
so, it cannot clearly be cured under S. 537, Cri- 
minal P. C. which applies to more errors of 
procedure and not to substantive errors of law 
affecting the jurisdiction of the Court to take 
cognizance of an offence. 

(9) For the above reasons, this petition is ac- 
cepted and the proceedings held by the Magis- 
trate are quashed. 

C/D.H. Revision allowed. 


A. I. R. 1953 M. B. 244 (Vol. 40, C. N. 92) 

(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ. 

State v. Gangaram and another, Respondents. 
Criminal Appeal No. 97 of 1951, D/- 14-11-52. 

(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 7 — Proof — (Evidence Act 
(1872), S. 78). 

Sale of cloth above maximum controlled 
price — Notification of Textile Commis- 
sioner issued under Madhya Bharat Textile 
Control Order fixing maximum price of 
cloth in question not produced and proved 

— Accused cannot be convicted under S. 7 

— Cri. Appeal No. 37 of 1951 (MB), AIR 
1953 Madh B 30 and AIR 1953 Madh B 84, 
Ref. (Para 3) 

(b) Essential Supplies (Temporary Powers) 
Act (1946), S. 7 — Vicarious liability. 

Sale of cloth above controlled price by 
munim in shop — Owner absent from shop 

— Owner of shop cannot be held vicari- 
ously liable for act of his servant. (Para 3) 

Mungre, Govt. Advocate, for the State; 
Patankar and Anand, for Respondents. 

CASES CITED: 

(A) (’51) Cri. Appeal No. 37 of 1951 (Madh B) 

(B) (’53) AIR 1953 Madh B 30: 1953 Cri hJ 

240: (Cri. A. No. 47 of 1951) , _ — 

(C) (’53) AIR 1953 Madh B 84: 1953 Cri LJ. 

605: (Cri. Revn. No. 1 of 1952) 

JUDGMENT: This is an appeal by the State 
from the decision of the City Magistrate Lasn- 
kar acquitting the respondents of a charge 
under S. 7 (1), Essential Supplies (Temporary 
Powers Act) 1946. 

(2) The charge against the respondent was 
that on 20-3-51 they sold to one Mohan im 
some cloth in excess of the control price 
thus contravened the provisions of the Maanya 
Bharat Cotton Control Order, 1948, issued under 
the Essential Supplies (Temporary Powers) ach 
1946. 
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(3) At the hearing of this appeal, the learned 
Government Advocate rightly and frankly con- 
ceded that in view of the decisions of this Court 
l? “7. ‘ The state v - Bachchu Lai’, Cri. Appeal 
N ? - 6 ‘ oi 1951 (A); in — ‘State v. Brijlal Dhodi’, 
AIR 1953 Madh B 30 (B) and in — ‘Panna Lai 
v. The State’, AIR 1953 Madh B 84 (C) he is 
unable to support the appeal as the notification 
of the Textile Commissioner issued under the 
Madhya Bharat Textile Control Order fixing 
the maximum price of cloth alleged to have 
been sold was not produced and proved and 
further that inasmuch at the time of the alleged 
sale Ganga Ram Saboo was not present at the 
shop, he could not be held to be vicariously 
liable for the act of his Munim Kishan Lai. 

(4) The appeal is, therefore, dismissed. * 

C/K.S. Appeal dismissed. 
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(GWALIOR BENCH! 

full bench 

SHINDE C. J., DIXIT AND CHATURVEDI JJ 

Malojirao Shitole, Petitioner v C. G. Matkar 
and another. Opponents. 

Civil Misc. Appln. No. 5 of 1953, D/- 19-3-53, 
. Constitution of India, Art. 215 — Exercise 
(l f 92 J 6 U ri 1C l)° n ~~ ( Contempt of Courts Act 

The jurisdiction in respect of contempt 
proceedings should be exercised only when 
the case is clear and beyond reasonable 
doubt. The petitioner is not entitled to 
invoke this special jurisdiction for a deci- 
smn on the important and complicated 
collatera 1 question as to when a certain 
notification became operative: Case law 
discussed. (Paras 4j ™ 

Anno: C. C. Act, S. 1 N. 2. 

« C?, ner al Clauses Act (1897), S 5 m _ 
Applicability to notifications. * a w 

Section 5 (3) only applies to the con- 
of Acts and Regulations and is 

mav^ d fcfi? P i 1Cab i e t0 any notification that 
may be issued under an Act. (Para 4) 

~rty Um * application and notice to opposite 

The presentation of an application for 
stay or for a temporary injunction and the 
giving of the notice of the same tn iht 
opposite party itself does not operate as a 
stay order or a temporary iniunction till 
the hearing of the application (Para 6) 

Anno: C.P.C., O. 39, R. 1 N. 2; O. 41 R 5N 2 

(d) Constitution of India, Art 215 — Ton 

~ (Contempt of 

In the absence of any interim prohibi- 
tory order from the court, or of an under- 
taking by a party, it is not contempt for 
the party to do any act resulting in some 
proceedings pending before the court being 
rendered infructuous. A party should not 
anticipate order of the court even in his 
legitimate actions: 1941 Rang LR 747, Rel. 

on * (Para 6) 

Anno: C. C. Act, S. 1 N. 3. 

(e) Constitution of India, Art. 215 — Con- 
siderations of propriety — (Contempt of Courts 
Act (1926), S. 1). 


On considerations of propriety, the juris- 
diction of the High Court to commit for 
.contempt cannot be exercised. (Para 6) 

Anno: C. C. Act, S. 1 N. 3. 


(Contempt 


tempt of Court, what constitutes — 
of Courts Act (1926), S. 1). 

High Court dismissing application for 
prohibitory order against Government on 
ground of want of jurisdiction — Govern- 
ment issuing required notification pending 
such application — Issue of notification 
held caused no real prejudice to applicant 
— No substantial interference with due 
course of justice — Theoretical considera- 
tion of High Court taking different view 
was not sufficient to constitute notification 
contempt of Court. AIR 1931 Cal 257, Rel. 

on - (Para 6) 

Anno: C. C. Act, S. 1 N. 3. 


R ' DaSj Adv ocate, Supreme Court, for 
Petitioner. 


(A) (1808) 15 Ves Jun 248: 33 ER 748 

(B) (1895) 64 LJQB 694: (1895) 2 QB 264 

(C) (1870) 39 LJ Ex 189: 18 WR 982 

(D) (1895) 54 LJ Ch 720: 29 Qh D 204 

(E) (1895) 64 LJQB 200: 1895-1 QB 378 

(F) (’41) 1941 Rang LR 747 

( G) .(I 3 *) AIR 1931 Cal 257: 58 Cal 884: 32 
Cri LJ 675 


DIXIT J. : By this application, the petitioner 
prays for the issue of a rule against the non- 
applicants for having committed contempt of this 
Court by issuing a notification No. 66 dated 4-12- 
1952, published’ in the Extra-ordinary Gazette of 
4-12-1952 appointing 4-12-1952 as the date of re- 
sumption of all Jagir lands in the State of Madhya 
Bharat under S. 3 (1) of the Madhya Bharat 
Abolition of Jagirs Act, 1951 and directing that 
“on and from the above date of resumption” all 
Jagir lands mentioned in the schedule annexed 
to the notification shall stand resumed to the 
State. 

(2) The background of this application, briefly 
stated is that sometime in December 1951 the 
petitioner and other persons filed applications 
under Art. 226 of the Constitution of India chal- 
lenging the validity of the Madhya Bharat Aboli- 
tion of Jagirs Act (Act No. 28 of 1951). On the 
admission of those applications, this Court issued 
an order on 7-12-1951 restraining the State from 
giving effect to or acting in any manner by virtue of 
or under the Act, till the disposal of those peti- 
tions. The petitions were decided on 4-12-1952 It 
was held by this Court that the Act with the 
exception of certain provisions of Sch. l of the 
Act was valid. The petitioner was also granted 
leave to appeal to the Supreme Court. The order 
of this Court disposing of the applications under 
Art. 226 was pronounced at about 11.30 a.m. on 
4-1 >,-1952. Immediately afterwards an application 
was presented to this Court on behalf of the peti- 
tioner praying that the status quo be maintained 
and the State be prohibited from issuing any 
notification under S. 3 (1) of the Act till the dis- 
posal of the appeal which the petitioner proposed 
to file in the Supreme Court or at least till such 
time within which the petitioner could obtain 
an order of injunction from the Supreme Court. 

The Advocate-General who was present in the 
Court at the time of the presentation of the said 
application, took notice of it. In order to enable 
the learned Advocate-General to reply to the appli- 
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cation, we directed that the petition would 
be heard later in the day at 2.30 pm. Durin^ 
Me interval between the presentation of the appli° 
cation praying tor a prohibitory order, and its 
hearing the Government issued' the notification 
referred to above. The application for a tem- 
porary prohibitory order was dismissed by us on 
the ground that we had no jurisdiction to grant 
the order after the disposal of the applications 
under Art. 223. We also observed that the peti- 
tion praying for an order restraining the Gov- 
ernment from issuing any notification, under 
S. 3 (1) of the Act, had beco.re infructuous as the 
Government had already issued the notification 
The petitioner now complains that the issue of 

the notification constitutes a contempt of this 
Court. 

• 

Learned counsel fer the petitioner firstly 
urged that the notification in question would in 
Jaw be deemed to have come into force from the 
midnight of 3-12-1952 and that as during the mid- 
night of 3-12-1952 and the pronouncement, of this 
Court’s order on 4-12-1952 at about 11.30 a.m., 
the prohibitory order made by this Court in 1951 
was operative, the issue of the notification con- 
stituted a breach of the order issued by this 
Court restraining the State from issuing any 
notification under S. 3 (1) of the Act till the dis- 
posal of the- application under Art. 226. It was 
secondly urged that by issuing the notification the 
opponents ‘tied down’ the hands of this Court and 
interfered with the freedom of this Court in pass- 
ing appropriate orders on the application made 
after the disposal of the petitions under Art. 226 
for a temporary order restraining the State from 
issuing any notification under S. 3 (1) of the Act. 

(4) On giving my careful aild prolonged consi- 
deration to the contentions advanced on behalf of 
the petitioner, I have come to the conclusion that 
this application must be rejected. The conten- 
tion that inasmuch as the notification issued on 
4-12-1952 would be deemed to have become opera- 
tive from the midnight of 3rd December, it con- 
stitutes a breach of the prohibitory order of this 
Court which was then in force, is easily disposed 
of, if the terms of the prohibitory orders are 
borne in mind. By the order dated 7-12-1951 this 
Court directed the Government to forbear only 
until the disposal of the application under Art. 
226 from giving effect to or acting in any 
manner by virtue of or under the Madhya Bharat 
Abolition of Jagirs Act. The order did not pro- 
hibit the Government from exercising its powers 
under the Act after the disposal of the appli- 
cations under Art, 226 and from issuing a notifi- 
cation having such legal effect as has been attri- 
buted by the learned counsel t.o the notification of 
4th December. Therefore, I am at a loss to under- 
stand how the notification in Question amounts 
to a disobedience of the prohibitory order of 
7-12-1951. Even if the prohibitory order of 7-12- 
1951 is read as preventing the Government from 
issuing after the disposal of the applications under 
Art, 226. a notification resuming Jagirs from the 
midnight of 3-12-1952, learned counsel must show 
that the notification of 4-12-1952 has clearly that 
effect and there has been a wilful breach of the 
prohibitory order. It is well settled that the juris- 
diction in respect of contempt proceedings should 
be exorcised wUh scrupulous care and only when 
the case is clear and beyond reasonable doubt. 

Learned counsel for the applicant took It for 
granted that the proposition that the notification 
issued on 4-12-1952 became operative from the 
midnight of 3-12-1952 was plain bevond argument. 
In my opinion the question is not free from doubt 
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or difficulty. The rale laid down in S. 5 (3) of 
the General Clauses Act 1897 does not afford 
much help as it only applies to the construction 
of Acts and Regulations and is not made appli- 
cable to any notification that may be issued under 
an Act. The question as to when the notifies 
lion in question can be said to have come into 
force has to be decided on the general principles 
The notification in question no doubt appoints 
4-12-1952 as the date of resumption of all Jagir 
lands and says “on and from the above date °of 
resumption” all Jagir lands mentioned in the 
schedule shall stand resumed to the State But 
there has been a great diversity of opinion as 
•.regards the legal effect of the use of the words 
“on and from” and the word “from” with refer- 
ence to the computation of time and as to whe- 
1 i^or ii must be tieaied as inclusive or exclusive 
of a terminus a quo. Some of the earlier English 
cases attempted to lay down hard and fast rules 
on the point. But later on, it was realised that 
no universal rule could be laid down on the ques- 
tion as to whether in computing time from an 
act or event, the first day. that is. the day on 
which the act was done was included on excluded. 

In — ‘Lester v. Garland’, (1808) 33 ER 748 (A), 
Sir William Grant M. R. on a consideration of 
various earlier authorities observed as follows: 
“It is not necessary to lay down any general 
rule upon this subject; but upon technical rea- 
soning I rather think it would be more easy 
to maintain that the clay of an act done or an 
event- happening ought in all cases to be ex- 
cluded than it should in all cases be included. 
Our law rejects fractions of a day more gene- 
rally than the civil law does. The effect is to 
render it a sort of indivisible point so that any 
act. done in the compass of it is no more refer- 
able to any one. than to any other, portion of 
it, but the act and the day are co-extensive; and 
therefore the act cannot properly be said to 
be passed until the day is passed. But it is 
not necessary to lay down any general rule; 
whichsoever way it should be laid down, cases 
would occur, the reason of which would require 
exceptions to be made.” 

(5) Again in — ‘re North; Ex parte Hasluck\ 
(1895) 2 Q3 264 (B). Smith L. J. said that “in 
the reckoning of time each case must depend on 
its own circumstances and subject- matter”. To 
the same effect are the observations of Kelly 
C. B. in — ‘Isaacs v. Rova Insurance Co.’, (1870) 
18 W R 982 (C) and of Chltty J. in — 
'Railway Sleepers Supply Co., In re’, (1895) 29 Ch D 
204 (D). In Stroud’s Judicial Dictionary, it is 
said that “from” is akin to “after” and when 
used with reference to computation of time, for 
example, from a seated day prima facie excludes 
the day of the date. There is also authority to 
say that the words “from” and “on and from” 
have the same meaning. (See — ‘Sidebotham v. 
Holland’, (1895) 1 QB 378 (E). Mv object in re- 
ferring to those various authorities is only to 
show that the question whether the day on which 
the notification' was issued is to be included or 
excluded and whether the notification became 
operative at midnight of the 3rd December 1952 
does not admit, of a clear and easy answer, and 
lhat being so, the petitioner cannot, say that there 
is a clear case of wilful disobedience for this 
Court to exercise the Extraordinary jurisdiction 
that it. possesses in matters of contempt. 1«e 
petitioner is not entitled to invoke this special 
jurisdiction of the High Court by way of proceed- 
ings for contempt of court for a decision on the 
important and complicated collateral Question as 
to when the notification became operative. 
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(6) The petitioner’s contention that the act of 
the Government in issuing the notification after 
receiving a notice of the petitioners application 
praying for a prohibitory order and before its 
hearing amounts to a contempt of court, involves 
the assumption that the presentation of an appli- 
cation for stay or for a temporary injunction and 
the giving of the notice of the same to the 
opposite party itself operates as a stay order or 
a temporary injunction till the hearing of the 
application. I know of no authority for any such 
assumption. No doubt by the issue of the noti- 
fication the petitioner’s application for a prohibi- 
tory order was rendered infructuous. But to say 
that even in the absence of any inteiim prohi- 
bitory order from the Court, or of an under- 
taking by a party, it is not (sic) contempt for the 
parcy to do any act resulting in some proceed- 
ings pending before the Court being rendered 
infructuous and that if he does, then the act 
amounts to an interference with the course of 
justice, is to assert the proposition that a party 
should anticipate orders of this Court even in 
his legitimate actions. Such a proposition appears 
to me wholly unwarranted. No authority was 
cited by learned counsel for the petitioner in sup- 
port of his contention. But I think it is relevant 
here to refer to a decision of the Rangoon High 
Court in — ‘S. P. L. P. Narayanan Chettyar v. 
Doraikkannu’ 1941 Rang LR 747 (F), which dealt 
with a problem somewhat similar to the one 
before us. In that case the Court came to a 
decision to appoint a receiver but did not name 
any officer or individual as receiver. In the 
meantime a party who was aware of the Court’s 
decision to appoint a receiver collected and dis- 
bursed moneys which it was intended the receiver 
should collect and disburse, and thus rendered the 
appointment of a Receiver ineffective to a certain 
extent. Thereafter, contempt proceedings were 
instituted against the party collecting the rent. 

It was held by the Rangoon High Court that 
for a party bound by a judgment to do anything 
which would make that judgment Ineffective, was 

oV S f lf ^ a contem Pt of court and, therefore, 
the act of the person, who was a party to the 

proceedings and who knew of the decision of the 

court to appoint a receiver, in collecting and dis- 

k U1 ^ n ^ri? 0rie ^ TS n °k amount to a contempt of 
court. The same principle applies here ‘a fortiori’. 
Learned counsel for the petitioner characterised 
che action of the Government in issuing the noti- 
fication as one done m “ugly haste”. The action 
of the Government may be undignified, ill-advised, 
Ul-consiaered and done in an indecent hurry. But 
on such considerations of propriety the jurisdic- 
tion of this Court to commit for contempt cam 
not be exercised. It must be remembered that 
the application for the grant of an order res- 
training the State from issuing any notification 
under S. 3 (1) of the Act was dismissed bv us 
also on the ground that we had no jurisdiction 
to make any such order after the disposal of the 
petitions under Art. 226. It cannot therefore 
be maintained that the issue of the ’notification 
by the Government caused a real ‘prejudice to 
the applicant and thus there was a substantial 
interference with the due course of justice. The 
fact that if a different view had been taken bv 
the Court on the question of jurisdiction, then 
the Court would have found itself hamnered by 
the notification in issuing the prohibitory order 
prayed for and that the notification, therefore, 
theoretically tendered to interfere with the admi- 
nistration of justice is not, in my opinion, suffi- 
cient to hold that the issue of the notification 
i constitutes such a contempt as this court would 


be justified in dealing with summarily in the 
exercise of its jurisdiction in contempt. As was 
said by Rankin C. J. in — ‘Anantalal v. A. II. 
Watson’, AIR 1931 Cal 257 (G) : 

‘ihe Court’s jurisdiction in contempt is not to 
be invoked unless there is real prejudice which 
can , , regarded as a substantial interference 
witn the due course of justice. It is not every 
theoretical tendency that will attract the action 
of tne Court in its very special jurisdiction 
The purpose of the Court’s action is a practical 
purpose, and it is reasonably clear, on the 
authorities, that this court will not exercise its 
jurisdiction upon a mere question of propriety.’* 

. (7) I t has been stated in para. 13 of the peti- 
tion that the Government conceived of the idea 
of issuing the notification long before the delivery 
of the order of this Court disposing of the peti- 
tions under Art. 226 and accordingly set its machi- 
nery in motion to prepare the matter for exer- 
cising the power under S. 3 of the Act and the 
aate of the notification was “wrongly given as 
4-12-1952”. . I do not see anything wrong in a 
party keeping himself in readiness, with an intelli- 
gent anticipation of the Court’s order, to take 
a particular action. The petitioner does not 
allege that the notification bearing the date 4-12- 
1952 was actually Issued and published before the 
delivery of this Court’s order with regard to the 
petitioners under Art. 226. The petitioner also 
complains in para. 16 that the Government have 
by issuing a press communique attempted to 
nullify the Supreme Court’s order restraining the 
State from proceeding further under the Act. As 
to this, it is sufficient to say that the petitioner 
should address the complaint to the Supreme 
Court and not to this Court. 

(8) For the above reasons, I am of the opinion 
tnat this application should be dismissed. 

(9) SIIINDE C. J. : I agree. 

GO) CI-IATURVEDI J. : I concur. 

A/D.H.Z. Application dismissed. 
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NEWASKAR J. 

Dr. B. R. Choudhary, Applicant v. P V 
Bhagwat, Opponent. 

Small Cause Revn. No. 25 of 1951, D/- 24-?- 
1953. ° 

(a) Evidence Act (1872), Ss. 101 to 103 — 
Suit for rent — Part of sum claimed relating to 
dues in respect of electric charges — Defendant 
denying existence of liability — It is for plain 
to prove by tangible evidence how sum was 
made up. (Para 5) 

Anno: Evidence Act, Ss. 101 to 103 N. 37 

. < b > Civil P. C. (1908), O. 38, R. 5 — Suffi- 
ciency of grounds. m 

The question of reasonability or justi- 
fiability of apprehension in the mind of the 
plaintiff regarding the fact that his dues 
might remain unpaid or his justifiability 
of his being nervous, about their recovery 
are not . factors which should weigh in 
determining the fact whether the attach- 
ment before judgment was applied for on 
sufficient grounds. The sufficiency of 
grounds will have to be determined with 

o'TS. 5° the lesal 

Anno: C. P. C „ O. 38. R. 5 N. 11. ( ^ 6) 
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f(c) Civil P. C. (1908), S. 95(1) (a) — Attach- 
ment appiied for on insufficient grounds. 

Where the defendant whose property is 
attached before judgment furnishes secu- 
rity and gets the property released but be- 
fore the removal of attachment protests 
that the attachment was on insufficient 
grounds, he is entitled to claim compen- 
sation. AIR 1942 All 261, Distinguished. 

(Para 8) 

Anno: C. P. C., S. 95 N. 4. 

V (cl) Civil P. C. (1908), S. 95(1) — Compen- 
sation for injury. 164 Ind Cas 73 (Cal), dis- 
sented from. 

General damages or compensation for in- 
jury on account of pain, suffering, humili- 
ation etc., can be awarded under S. 95. AIR 
1940 Mad 77, Rel. on. (Paras 10 and 12) 
Anno: C. P. C., S. 95 N. 7 Pts. 2 and 3. 

S. L. Dube, for Applicant; D. G. Bhalerao, 
for Opponent. 

CASES CITED : 

(A) (’42) AIR 1942 All 261: ILR (1942) AU 
360 

(B) (’36) 39 Cal WN 915: 164 Ind Cas 73 
!(C) (’40) AIR 1940 Mad 77: 189 Ind Cas 887 
i(D) (’83-86) 5 WR 91: 10 Moo Ind App 563 

(PC) 

ORDER: This is a petition for revision filed by 
the defendant>petitioner against the decree of 
Small Cause Judge, Indore. Plaintiff P. V. Bhag- 
wat filed a suit on 12-12-1949 for recovery of 
Rs. 259/2/6 in respect of arrears of rent, electric 
and water charges due from the defendant on ac- 
count of the leased premises in the possession of 
the defendant. The claim ‘inter alia’ consisted of 
Rs. 4-15-0 as balance due in respect of dues of 
June 1949 and Rs. 2-9-0 as balance of dues of July 
1949. Along with the plaint the plaintiff sub- 
mitted an application for attachment before judg- 
ment supported by an affidavit. Both the appli- 
cation & the affidavit were based on the allegations 
that the defendant had closed his business of 
medical practice, he was a resident of other State, 
and the defendant himself had stated that he 
would sell away his truck. There were further 
allegations that all this, probably meant closing of 
business and intended disposal of truck, was meant 
for defeating the plaintiff’s claim. An order for 
attachment was passed ex parte on this application 
and the affidavit of the plaintiff and defendant’s 
property consisting of furniture and type-writer 
was attached. 

The defendant thereupon appeared the next day 
and submitted an application complaining that the 
attachment was secured by misrepresentation and 
he offered to furnish security and prayed for its 
release. The security bond was furnished. This 
was accepted on reference to the plaintiff’s coun- 
sel on 13-12-1949. The property however was deli- 
vered back to the defendant on 29-12-1949. In 
pursuance of notice 1o show cause why the order 
for attachment before judgment or for security be 
not made absolute the defendant submitted a reply 
denying substantially the allegations as regards the 
stoppage of business of medical practice, his being 
a resident of outside Madhya Bharat and his in- 
tended sale of the truck. He also claimed compen- 
sation for the wrongful attachment. 

(2) The defendant denied the items of Rs. 4-15-0 
and Rs. 2-9-0 in respect of the dues for the month 
of June and July 1949. The rest of the claim was 
admitted omitting a small item of As. 7/- for 
notice charges which were disallowed. 


(3) The trial Court decreed the claim of the 
plaintiff even in respect of the items of Rs. 4-15-0 
and Rs. 2-9-0. It further held, while considering 
the question regarding the grant of compensation 
to the defendant for the alleged wrongful attach- 
ment that there were reasonable grounds for ap- 
prehending for the plaintiff that the defendant 
would leave this place, thereby defeating his claim 
of arrears of rent. He further held that the de- 
fendant had not proved any special pecuniary in- 
jury. Therefore relying on — ‘Gyan Prakash v. 
Kishorilar, AIR 1942 All 261 (A) and — ‘Chandulal 
Seraogi v. Puma Chandra’, 164 Ind Cas 73 (Cal) (B> 
he disallowed the claim for compensation. The 
defendant has now come up in revision. 


(4) Mr. Dubey who appears for trie petitioner 
has urged firstly that the finding of the Court be- 
low regarding the liability of the defendant for 
the items of Rs. 4-15-0 and Rs. 2-9-0 is not legal. 
Secondly, it is contended that the decision on the 
question of award of compensation under S. 95, 
Civil P. C. has resulted in failure of justice. 


(5) As regards the first point I am inclined to 
hold, on the materials as they stand that the 
view of the lower Court is not legally supportable. 
The defendant had denied these items for the 
months of June and July 1949. In his statement 
on oath he denied existence of any liability in 
respect of any period prior to August 1949. The 
plaintiff therefore ought to have shown by tan- 
gible evidence how the sum was made up. The sum; 
did not relate to an admitted monthly liability' 
for rent but to the dues in respect of electric 
charges as will appear from plaintiff’s notice Ex. 
P/1. It was for the plaintiff therefore to prove 
this part of the case. 


The trial Court holds that the plaintiff had 
demanded these items by notice Ex. P/1 to which 
no objection was raised by a reply to that effect. 
It was further said that according to plaintiff, re- 
ceipts for rent paid, to be paid and the balances 
were mentioned in the original receipts and as 
original receipts are not produced plaintiff would 
be held entitled to these sums. I am afraid this 
course is not permissible. Receipts Ex. P/7 and 
P/8 which purport to be duplicates of the original 
receipts are not proved to have been delivered to 
the defendant. A question was put to the de- 
fendant to the effect that the duplicates bore the 
receipts of his son which he did not admit. In 
his examination-in-chief plaintiff leaves these items 
sublimely vague. The decision therefore on these 
points of the lower Court cannot stand. These 
items are disallowed. • \ 

(6) As regards the other point the finding of 
the Court below is that it was natural for the 
plaintiff to apprehend from the circumstances of 
the defendant closing his place of business of 
medical practice, by pledging his truck and imegu- 
larity in payment of rent, that the defendant might 
leave this State suddenly without satisfying his 
dues and the mere fact that he possessed consi- 
derable valuable furniture was not enough for him 
as the same was liable to be disposed of any 
moment. It was further observed that the de- 
fendant had expressed before Mr. Pande that as 
his business did not flourish in Indore he might 
go elsewhere and this was sufficient to unsettle 
the plaintiff’s mind. For these grounds, he holds 
that the attachment was obtained on sufficient 


grounds. 

In my opinion this is far from correct. The 
entire approach to the question by the trial Court 
is erroneous. The question of reasonability or 
justifiability of apprehension in the mind of tne 
plaintiff regarding the fact that his dues might 
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remain unpaid or his justifiability of his being 
nervous about their recovery are not factors which 
should weigh in determining the fact whether the 
attachment before judgment was applied for on 
sufficient grounds. The sufficiency of grounds will 
have to be determined with reference to the legal 
requirements under O. 38, R. 5, Civil p. c. for 
obtaining attachment before judgment and a find- 
ing whether they have been complied with or not. 

(7) Neither the statement of plaintiff nor that 
of Pushpasheelrao Pande are enough to satisfy 
the Court that the order for attachment before 
judgment was obtained on sufficient grounds. The 
contents of the application for the purpose of the 
affidavit do not in any way improve the matter 
There is hardly any material worth the name to 
establish that the defendant was about to dispose of 
the whole or any part of his property or was 
about to remove the whole or any part of his pro- 
perty from the local limits of jurisdiction of the 
Court of Small Causes, Indore, with intent to ob- 
struct or delay the execution of any decree that 
may be passed against him. 

(8) Mr. Bhalerao for the plaintiff contended that 
since the defendant furnished security and attach- 
ment was therefore withdrawn he cannot claim 
compensation and in support cited — ‘AIR 1942 All 
261 (A)\ But in the Allahabad case the defendant 
did not appear and show cause why the attach- 
ment should not be made. On the other hand, 

th * ar ™ u 5 suit and at a later stage 
applied under S. 95, Civil P. c. when the entire 
amount in suit was paid in Court. This is not 
the case here The defendant appeared before 
the removal of attachment and protested that 
the attachment was on insufficient ground No 
doubt the attachment was withdrawn on his fur- 
nishing security but the matter did not end there 
and the question with regard to validity of attach- 
ment, continued to be the only material and vital 
issue on which parties came to grips. They led 
evidence and the Court gave a finding that the 
attachment was justifiable. 

+ , ^ ® , ann ° fc > in . this case > therefore, be urged that 

u* ken lying d0wn later 
after the Court had become ‘functus officio’ or in 

SUit the matfcer is sought to be agi- 
an adjudication having been prefs- 

rlnu if L an . earller sta S e - It would be strange 
result if the view were to prevail that no compen- 
sation would be claimable in case the defendant 
whose property is conditionally attached obiects 
to the validity of attachment but furnishes security 
and gets his property released. This would mean 
that a person in order to claim compensation 
must suffer the inconvenience of allowing m S goods 
to remain under attachment until the question 
of sufficiency of grounds for the attachment is 
determined and an order for vacating the attach- 
ment on that ground is obtained. 

(9) The next point decided by ' the trial Court 
and pressed on behalf of the plaintiff before me 
is that no compensation would be claimable under 
S. 95, Civil P. C., in the absence of proof of special 
damages thereby meaning that the actual pecuniary 
loss resulting from wrongful attachment ought to 
be proved and that no compensation for loss of 
reputation or mental pain and suffering can be 
claimed. Reliance is placed on the cases reported 
in — ‘AIR 1942 All 261 (A)’ and — T64 Ind Cas 73 
(Cal) (B)\ In the former case this point is not 
decided the case turning on another point which 
is discussed above. The latter seems to support 
this view. There are authorities which take a 
contrary view such as — ‘Palanisami Goundar v. 
Kaliappa Goundar’, AIR 1940 Mad 77 (C). 
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^ le mat t er the wording of S. 95 
Civil P. C., the question would be whether the word, 
injury would cover the cases of pecuniary loss or 
would also include other kind of injury such as 
one contemplated for the award of general damages. 
In my opinion there is nothing to limit the mean- 
lng of the word Injury to actual pecuniary loss. 
On the other hand the use of the words “expenses 

T 0ulci indicate actual pecuniary lossi 
suffered as also other kind of injury in respect of! 
which compensation can be awarded, in manv 

cases such injury may be quite as substantial as 
actual pecuniary loss. 

1x1 ~~ ‘Mudhun Mohan Doss v. Gokul Doss’ 
10 Moo Ind App 563 (D>, their Lordships consider-* 
ed the question whether general damages apart 
from actual pecuniary loss can be awarded for 
wrong! ul attachment and it was held that the 
same were claimable. Their Lordships held : 

' wf ordinarily applied to actions of 

tort is, that the plaintiff is never precluded from 
recovering ordinary damages by reason of his 
failing to prove the special damage he has laid 
unless the special damage is the gist of the ac- 
tion. Thus, in an action of slander of wcrds- 
actionable ‘per se\ when the plaintiff lays spe- 
cial damages, and fails to prove it, he is never- 
the less entitled to such damages as the jury 
thmK right to give him. It would be otherwise 
it the words were not actionable 'per se’ In 
the present case, the gist of the action is not 

dam a&e> but the unlawful attachment; 
nd the plaintiff would not have been precluded 
from recovering ordinary damages for that ac- 
tionable wrong, even if he had wholly failed to 
prove the special damage laid.” 

There is no reason why the principle underlying 
this view cannot be applicable to the case under 
consideration. 

(12) I therefore hold that general damages or 
compensation for injury on account of pain, suf- 
fering, humiliation etc. can be awarded under 
Section 95, Civil P. C. 

Z n ^ case 1 consi der Rs. 50/- as the sum 
that should be awarded on this account to the 
defendant. 

(14) The result is that the revision is allowed 
Plaintiff’s claim in respect of the two items of 
Rs. 4-15-0 and Rs. 2-9-0 is reduced. The decree of 
the lower Court is modified in that respect. The 
defendant is awarded Rs. 50/- as compensation 
under S. 95, Civil P. C. 

(15) The petitioner is awarded costs of this revi- 
sion petition. The costs in the trial Court will be 
according to the success or failure of the parties. 

A/V.R.B. Revision allowed. 


A. I. R. 1953 M. B. 249 (Vol. 40, C. N. 95) 

DIXIT AND CHATURVEDI JJ. 

Lalaram Surajmal, Appellant v. The State. 

, “ minal Appeal N °. 102 of 1951, D/- 4-12- 
1952. 

(a) Criminal trial — Benefit of doubt. 

The principle of giving benefit of doubt 
to the accused operates only in those 
cases where there is prima facie satis- 
factory and extremely evenly balanced evi- 
dence on either side and the conduct of 
the accused is consistent with his guilt as 
well as innocence. Where the evidence 
led against the accused persons is rejected 
as utterly untrustworthy, there is no ques- 


•250 Madhya Bharat Lalaram v. The 

tion of giving the accused persons any 
benefit of doubt. In such circumstances, 
the accused is acquitted not because there 
is any doubt about his guilt, but because 
there is no evidence even prima facie to 
indicate his guilt. (Para 8) 

(b) Evidence Act (1872), S. 1 — “Falsus in 
uno falsus in omnibus” — (Criminal Trial — 
Witness) — (Maxims). 

The maxim 'falsus in uno falsus in 
omnibus’ is not applicable to India where 
codified rules c-f evidence exist and it is 
open to a Court to accept a part of the 
evidence of a witness while rejecting the 
rest of it. But the principles on which the 
Court so acts is not that though a witness 
has deliberately made some false statement, 
he may yet be considered to be a truthful 
witness as regards some other statements. 
The Court, however, acts on the principle 
that certain statements of such a witness 
being corroborated by the probabilities of 
the case and other reliable evidence appear 
to be true and should, therefore, be ac- 
cepted. AIR 1936 All 747, Ref. (Para 9) 

Anno: Evidence Act, S. 1 N. 9. 

(c) Evidence Act (1872), S. 1 — False state- 
ment by witness — (Criminal Trial — Wit- 
ness). 

Where a witness is shown to have made 
deliberately false statements, he is prima 
facie utterly unreliable and there is no 
guarantee of the truth of any statements 
made by such a witness. (Para 9) 

Anno: Evidence Act, S. 1 N. 9. 

(d) Evidence Act (1872), S. 32 (1) First 
information by person who is dead — (Cri- 
minal P. C. (1898), S. 154). 

A first information report made by a 
person in the case is admissible as sub- 
stantive evidence under S. 32 (1) if he dies 
before the matter comes before the Court. 
AIR 1927 Cal 17; AIR 1943 Cal 74; AIR 
1930 Lah 450, Ref. (Para 11)’ 

Anno: Evi. Act, S. 32 N. 2; Cr P. C., S. 154 
N. 10 Pt. 2. 

(e) Evidence Act (1872), S. 32 (1) — Value 
of dying declaration. 

If a portion of a dying declaration is 
untrue, the rest of it cannot necessarily be 
rejected. However, if a part of such state- 
ment is shown to have been concocted 
deliberated, the Court may decline to 
believe the rest of it without corroboration. 
AIR 1936 Cal 793; AIR 1946 Nag 301, Ref. 

(Para 11) 

Anno: Evidence Act, S. -32 N. 9. 

Dey and J. P. Gupta, for Appellant; Mungre, 
Govt. Advocate, for the State. 

CASES CITED: 

<A) (’50) AIR 19.50 All 355: 51 Cri LJ 993 

(B) (’36) AIR 1936 All 747: 37 Cri LJ 1104 

(C) (’27) AIR 1927 Cal 17: 54 Cal 237: 28 Cri 

LJ 99 

(D) (’43) AIR 1943 Cal 74: 44 Cri LJ 322 

(E) (’30) AIR 1930 Lah 450: 31 Cri LJ 475 

(F) (’36) AIR 1936 Cal 793: ILR (1937) 1 Cal 

475: 38 Cri LJ 243 

(G) (’46) AIR 1946-Nag 301: 47 Cri LJ 625 

DIXIT J.: The appellant Lalaram and his 
brother Karansingh were tried by the Sessions 
Judge of Morena for an efTence under S. 302 
read with S. 34, Penal Code for the murder of 
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one Jalim. At the end of the trial, the learned 
Sessions Judge acquitted Karansingh giving 
him the benefit of doubt. But agreeing with 
the opinion of the assessors, he found the ap 
pellant Lalaram guilty under S. 302, Penal 
Code and sentenced him to transportation for 
life. Lalaram has now appealed to this Court 
against the conviction and the sentence. 

(2) The prosecution case was that the appel- 
lant Lalaram was a servant of Sukhpal Singh, 
the zammdar of Kodaira, Madhopur and other 
villages and that in that capacity Lalaram used 
to take forced labour from the villagers and 
also recover from them illegal exactions. As a 
result of these acts of Lalaram, the villagers 
were displeased with him and persuaded him 
to give up the service of the zamindar The 
prosecution alleged that the conduct of Sukhpal 
Singh the Zamindar and of his servant Lala- 
ram was stoutly opposed by the deceased 
Jalim who constituted himself as a leader of 
the villagers and who was a close-relation of 
the appellant. When the appellant Lalaram 
refused to leave the service of the zamindar, 
the villagers did not permit Lalaram to share 
with them the benefit of a patta in respect of 
certain lands in the zamindari of Sukhpal 
Singh which the villagers had obtained from 
the Collectorate. The prosecution alleged that 
on account of these reasons the relations bet- 
ween Lalaram and Jalim became strained and 
that on the evening of 8-5-51 at about 8 p.m. 
when Jalim was returning from the village- 
well with some water, the appellant Lalaram 
and his brother Karansingh assaulted Jalim 
with a sword and a farasha and inflicted on 
him severe injuries. It was said that Lalaram 
had a sword with him and Karansingh earned 
a farasha. The prosecution stated that Mst. 
Ram Devi a daughter of Jalim was with him 
at the time of the alleged occurrence and that 
when she shouted the prosecution witnesses 
Man Singh son of Hargyansingh P. W. 1, Sar- 
dar Singh P. W. 2, Har Prasad P. W. 6 came 
to the scene and witnessed the occurrence and 
that thereafter the accused persons ran away 
from the scene. The first information report 
was lodged by Jalim himself the same night 
at 2-30 in the morning in the police Station 
Jaora. In this report Jalim stated that there 
was some litigation between him and the 
accused persons and that earlier in the night 
at about 8 p. m. when he had gone to the 
village-well to fetch water, the accused gave 
him sword-blows and caused him severe inju- 
ries; that he was picked up by his cousin 
Mansingh and his nephew Sardar Singh and 
that the occurrence was witnessed by all the 
men and women-folk of the village. In the 
body of the first information report the accused 
persons have not been named. But in the 
column above it, the names of Lalaram and 
Karan Singh were entered as the accused per- 
sons. Jalim was then removed to the hospital 
for treatment. He, however, died cn the after- 
noon on 9-5-51. A post mortem examination 
cf the body of Jalim was held by Dr. Londhe. 
the medical Officer of Joura. The doctor found 
multiple wounds and fractures on the body of 
Jalim and came to the conclusion that bis 
death was due to these injuries. A few hours 
before the death of Jalim, his dying declaration 
was recorded at about 4-30 a. m. in the morn- 
ing of 9-5-51 by Mr. Apte, the Sub-Divisional 
Magistrate of Joura. In this statement Jalim 
said that on the previous evening, when he was 
bringing water and was near a chabutra Karan 
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Singh a nd one Lalai met him on the way, and 
then Lalai struck him with a sword and Karan 
Singh als ° gave him a lathi blow; and that at 

™ at no one was P^sent but later on 

Man bmgh and Sardar Singh came to the 

scene. Jalim also added in the statement that 
his ring was removed. 

appellant Lalaram was arrested on 
He denied having given any sword 
blows to Jalim. He pleaded alibi: 

(4) At the trial, the evidence against Lala- 
ram and his brother Karan Singh consisted of 
U; the depositions of Man Singh P W 1 
Sa*** Singh P. W. 2, Har Prasad P. W. 5 and 
Mst. Ham Devi P. W. 6 who claimed to have 
seen tne appellant and Karan Singh give blows 
to Jalim with a sword and a farasha (2) the 
dying declaration Ex. P. 2 of Jalim recorded 

yy U F- ^ pte and 1 t . he re P°rt of the incident 
lodged with the police by Jalim himself. 

(5) The deposition of Mst. Ram Devi is that 
she had gone with her father to the well to 
bring some water and when they were return- 

lalaram and his brother Karan Singh 
“ e ‘ „°, n the w ay; Lalaram who carried a 

S]™ rd st ° od . or i one side of Jalim and Karan 

who ha d a farasha with him was on 
the other side of Jalim and both of them dealt 
several blows to Jalim and that when she 

Sl ? gh ’ Har Prasad and Sardar 
Singh who were in their homes closeby arrived 
on the scene. The witnesses Man Singh Har 
Prasad and Sardar Singh said in their evidence 
Sf* hearing the cries of Jalim and Mst 
Ram Devi, they ran to the scene of the occur- 

rence and found that Lalaram and Karansingh 

were striking Jalim with a sword and a farasha 
respectively. None of these witnesses depend 
to the precise part of Jalim’s body where the 

pe 0 mons Ve All th U a C t k t £ y 6ach ° f * he accused 
persons. All that they say is that T aiaram 

gave three blows and Karan Singh likewise 

gave two or three blows All these witne^P« 

were confronted with the statements thev hart 

made to the police in which th “y had omitted 

to mention the facts that Karan Staghwls 

him and^thkt^P V carried a farasha with 
Him and that he also assaulted Jalim The 

explanation they gave before the learned Ses 

sions Judge as regards these omissions was 

one of simple denial that what the police re 

corded was not what they had told to the policl 

The learned Sessions Judge disbeliever! the’ 

state metes of these witnesses against Karan 

Hes h °wever, came to the conclusion 
that there was no reason to reject the state 

ments of these witnesses showing the comnli' 
city of the appellant Lala Ram in the crime 
The learned Sessions Judge, therefore relvtes 
on the evidence of Man Singh, Sardar sZ?h 
Har Prasad and Ram Devi and on the dvfng 
declaration Ex. P. 2 of the deceased found the 
appellant guilty of the murder of Jalim. 

(6) Mr. Dey learned counsel for the annel 
lant contended that the learned Sessions TurW 
having found that the statements of the allegfl 
eye-witnesses as regards Karan Singh were rot 
true was not justified in regarding them as 
trustworthy witnesses against the appellant 
Lalaram; that according to Ex. P. 2 the d vine 
declaration of Jalim, these witnesses were not 
present at the time of the alleged occurrence 
As regards the dying declaration itself, it was 
said that inasmuch as the learned Sessions 
Judge had found the statements therein as re- 
gards Karan Singh as not true it should be 
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in any case there 

namerl n ti . lrldlcate that the person Lalai 
named m the dying declaration as the person 

who gave sword blows was no other than the 

appellant Lalaram. Learned Counsel for th» 

a « a "t also argued on the basis of — ‘Har 

Chando v. Rex’, A I R 1950 All 355 (A) that 

as tne prosecution put forward a definite story 
that the appellant Lalaram and his brother 
L“ ra ” s “* h botb assaulted Jalim with a- 
sword and a farasna, on the acquittal of Karan 
Singh the prosecution cannot urge for a con- 
victmn of the appellant Lalaram for the mur- 
der of Jalim on a supposition that all the in- 
juries received by Jalim were inflicted by him 
i.e. by Lalaram and that as the prosecution 
evidence does not disclose at all which of the 
injuries received by Jalim were inflicted by 

T a ?- not be convic ted even fcr caus- 
mg hurt to Jalim 

(7) On a consideration of the evidence on 
record and the contentions of the learned 
~L f ° r tbe aPPeltent and of the learned 

tetel fh J°f C £ te f ° r * th ^ State > 1 am inclined to 

think that the contentions advanced on behalf 
accepted PPe Snt 316 wel1 founded and must be 

D e aling first, with the testimony of the 
alleged eye-witnesses Man Singh, Har Prasad 
Sardar angh and Mst. Ram Debi, it is clear 

g T nt , 0f the learned Sessions 

nHcftin^ TT he h c- S f ° und thelr statements im- 
plicating Karan Singh as definitely false on t^e 

ground that the witnesses had omitted to say 

Ka r an singh in their state - 
ments before the police and had not given any 

satisfactory explanation of the omission. At 
2P®. Place the learned Sessions Judge observes 
Wat the evidence of these witnesses is alto- 
gether suspicious. Later on he has saiH lhat 
the statement of Sardar Singh and Har Prasad 
that Karan Singh attacked Jalim with a fara- 
sh a is clearly false and added as an after- 
thought. The learned Sessions Judge says 
Karan Singh ne Jalim ko farase se marane 
k a waka sarasar galat bataur after thought 
badhya hua han ’ In regard to Mst. Rim 
Debi and Har Prasad, the learned Sessions 
Juoge has . also said that these witnesses are 
tutored witnesses. From these remarks of the 
learned Sessions Judge, it is plain that he was 
in no doubt as to the fact 'that all these wit 
nesses had made false statements as regards 
Karan Smgh. It is no doubt true that while 
acquitting Karan Singh the learned Sessions 
Judge has said that Karan Singh should be 
given the benefit of doubt. But ? g fail to under! 
stand how when the learned Sessions Judge 
rejected the evidence of eye-witnesses against 

S r T? a S i ng Q* as . demonstrably false and acquit- 
ted Karan Smgh on the ground that there was 
no evidence against him, the acquittal of Karan 
Smgh could be described as one resting on the 
principle of gi Vin g . benefit of doubt to the 

d o# T d 0 SS To ln tb the prin S iple of § ivin ^ 

to the accu sed person ope- 

oof- ? ! hose cases where there is prima 
facie satisfactory and extremely evenly 

balanced evidence on either side and the con- 
duct of the accused is consistent with his guilt 
as well as innocence. Where the evidence led 
against the accused persons is rejected as ut- 
terly untrustworthy, there is no question of 
giving the accused persons any benefit of 
doubt In such circumstances, the accused is 
acquitted not because there is any doubt 
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(about his guilt, but because there is no 
'evidence even prima iacie to indicate his guilt. 

The learned Sessions Judge was, therefore, 
not accurate when he described the case of 
Karan Singh as one of giving benefit of doubt 
to the accused. 

( 9 ) In accepting the evidence of the eye- 
witnesses against the appellant Lalaram, the 
learned Sessions Judge has been guided by 
the consideration that the maxim ‘falsus in 
uno lalsus in omnibus’ is not applicable and 
that the evidence of a witness who has made 
an untrue statement in some respect can be ac- 
cepted as regards rest of what he states and 
that there is no valid ground for discarding the 
statement of the eye-witnesses that Lalaram 
gave sword blows to Jalim. In my opinion, the 
learned Sessions Judge was not right in ac- 
cepting the evidence of Man Singh, Harprasad, 
Sardar Singh and Mst. Ram Devi as the basis 
of the appellant’s conviction. It is true that the 
maxim quoted above is not applicable to India 
where codified rules of evidence exist and it 
is open to a Court to accept a part of the evi- 
dence of a witness while rejecting the rest of it. 
But the principle on which the Court so acts 
is not that though a witness has deliberately 
made some false statement, he may yet be con- 
sidered to be a truthful witness as regards 
some other statements. The Court, however, 
acts on the principle that certain statements 
of such a witness being corroborated by the 
probabilities of the case and other reliable 
evidence appear to be true and should, there- 
fore, be accepted. A Court may again consider 
a part of the evidence of a witness to be not 
free from doubt and may think it unsafe to 
rely on it. But the rejection of such a state- 
ment of a witness does not necessarily destroy 
the value of his other statements. Where, how- 
ever, a witness is shown to have made delibe- 
rately false statements, there can be no doubt 
that he is prima facie utterly unreliable and 
there can be no guarantee of the truth of any 
statements made by such a witness. The cir- 
cumstances, in which a Court accepts one part 
of the evidence of a witness while rejecting 
the other have been indicated in a decision of 
the Allahabad High Court in — ‘Ashiq Ali v. 
Emperor’, AIR 1936 All 747 (B). It has been 
pointed out in that case that evidence which 
is merely unconvincing or doubtful does not 
stand on the same ‘footing as regards perjured 
evidence and that here the Court considers one 
part of the evidence of a witness to be not free 
from doubt, it may well refuse to act upon it 
without destroying the value of the rest of it, 
as in doing so all that the Court implies is 
that it is not safe to accept it. 

(10) In the present case the learned Sessions 
Judge has found the evidence of Man Singh, 
Har Prasad, Sardar Singh and Mst. Ram Debi 
implicating Karan Singh as tutored and false. 
These witnesses have not deposed to the de- 
tails of the blows, inflicted by the accused per- 
sons. They have only stated in a general way 
that Lalaram gave two or three blows and 
Karan Singh gave two or three blows. Again, 
according to the dying declaration Ex. P. 2 it 
would appear that these witnesses did not ac- 
tually see the assault, but came on the scene 
afterwards. In Ex. P. 2 Jalim stated that when 
he was assaulted, nobody was present and that 
Man Singh and Sardar Singh came afterwards. 
It is also remarkable that Jalim makes no 
mention in Ex. P. 2 of the presence of Ram 


State (Dixit J.) A. I, R, 

Debi who deposed that she had accompanied 
Jalim to the well and also returned with him. 

I find it difficult to believe that if Mst. Ram 
Debi had really accompanied her father to the 
well and was with him at the time of the 
assault, Jalim would have omitted to state 
specifically that she was present at the time of 
the assault. The prosecution also admit that 
there was considerable illfeeling between the 
villagers and the appellant Lalaram. Having 
regard to all these circumstances, there can be 
no guarantee of the truth of the statements of 
these witnesses implicating even the appellant, 
Lalaram. For all we know the witnesses might 
have falsely implicated the appellant Lalaram, 
like his brother Karan Singh. In my view, it 
would be very unsafe to found the conviction 
of the appellant Lala Ram on the evidence of 
such witnesses. 

(11) Coming now to the evidence of the 
dying declaration of Jalim, it must first be 
stated that in this case there are two dying 
declarations of Jalim. The first information re- 
port which Jalim himself made in the case is 
admissible as substantive evidence under S. 
32(1) of the Evidence Act as Jalim died before 
the matter came before the Court. See — 
‘Azimaddy v. Emperor’, AIR 1927 Cal 17 (C); 
— ‘Emperor v. Mohammad Sheik’, AIR 1943 
Cal 74 (D); — ‘Kapur Singh v. Emperor’, AIR 
1930 Lah 450 (E). The other dying declaration 
is Ex. P. 2 which was recorded on the morn- 
ing of 9-5-51. There are serious discrepancies 
between the first information report and the 
dying declaration Ex. P. 2. In the first infor- 
mation report, it was mentioned by Jalim that 
both the accused persons attacked him with 
swords and that the incident was witnessed 
by all the villagers. Before the Magistrate, 
Jalim said that one person named Lalai gave 
him sword blows and Karan Singh hit him 
with a Lathi and that at that time no body 
was present. The learned Sessions Judge has 
not accepted the dying declaration in so far as 
it implicates Karan Singh. Now, it is no doubt 
true that if a portion of a dying declaration is 
untrue, the rest of it cannot necessarily be re- 
jected. As pointed out in — ‘Naimuddin Bis- 
was v. Emperor*, AIR 1936 Cal 793 (F) as also 
in — ‘Provincial Govt., C.P. and Berar v. 
Jagan Bhat Sitaram’, AIR 1946 Nag 301 (G) 
dying declaration cannot be discarded as a 
whole merely because some portions of it are 
untrue and it is always a question of fact as 
to whether a dying declaration should be re- 
lied upon or not, and if a part of such state- 
ment is shown to have been concocted delibe- 
rately, the Court would decline to believe the 
rest of it without corroboration. I am of opi- 
nion that the dying declaration of Jalim ought 
not to be acted upon for finding the appellant 
Lalaram guilty of the murder of Jalim, when 
there is no corroborative evidence and when 
there are signs of attempt to improve ana 
develop the prosecution evidence at successive 
stages. In fact the statement of Jalim in E& 
P. 2 that one ‘Lalai* struck him with a sword 
is hardly of any value against the appellant 
Lalaram’ This statement does not necessarily 
Indicate that this Lalai was no other than tne 
appellant Lalaram. The learned Magistrate wno 
recorded the dying declaration Ex. P. 2 dja 
not ask Jalim as to who this ‘Lalai* was. Tne 
Magistrate should have questioned Jalim so a* 
to elicit from him a clear and unambiguous 
statement as to the identity of his assailant, as 
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it is the dying declaration Ex. P. 2 does not 
directly indicate the appellant. It cannot be 
regarded as one referring to the appellant 
Lalaram as there is no evidence to show that 
the appellant is known by the name of Lalai 
also and as the learned Sessions Judge has not 
questioned the appellant about his aliases. 
The report made by Jalim to the police in 
which he accused the appellant of striking 
him with a sword has also very little eviden- 
tial value in the present case. From the depo- 
sition of Kamta Prasad P. W. 4 the Head Con- 
stable who took down the report, it is clear 
that the report is not the ‘ipsissima verba’ of 
Jalim but only a substance of the answers 
which Jalim gave to the various questions put 
to him by the Head Constable. Kamta Prasad 
said that some fifteen persons brought Jalim 
on a cot to the police station and that when 
he questioned Jalim for taking down the re- 
port, some of his answers were not intelligible 
to him. There is thus considerable room for 
doubting whether the report made by Jalim 
him by the persons who brought him to the 
does not after all include matters suggested to 
police station, answers hinted by leading ques- 
tions put to him by the Head Constable and 
inferences drawn by the Head Constable. These 
circumstances cannot be ignored in determin- 
es the value to be attached to the report of 
Jalim to the Police. In order to enable the 
'Court to understand what the person making 
the declaration meant, it is essential that the 
declaration should be taken down in the exact 
words of the person making it. Where as in 
the present case it is impossible to discover 
how much of the report made to the police by 
the deceased was suggested by the persons who 
accompanied the deceased to the police station 
and by the questions put by the Constable tak- 
mg down the report and how much was the 
production of the deceased himself, no weight 
can be attached to the dying declaration con- 
tained in the report. For all these reasons I 
•do not feel that m this case the first informa- 
tion report by the deceased Jalim or his sub- 
sequent dying declaration Ex. P. 2 can be 

taken as one on which full and implicit re- 
liance can safely be placed. 

(12) In the view I take of the evidence on 
record, it becomes unnecessary to consider the 
eon tent ion of Mr Dey that on the acquittal of 
Karan Singh, the appellant Lalaram cannot be 
found guilty of the offence of murder and even 
of causing any hurt. The argument is based on 
the decision of the Allahabad High Court in 
AIR 1950 All 355 (A). The point raised by the 
learned Counsel is no doubt very important 
But the difficulty I feel in the consideration of 
the question m the present case is that the 
learned Sessions Judge while acquitting Karan 
Singh has not given any finding as to whether 
the assault on Jalim was the act of more than 
one person m furtherance of common intention) 
or whether it was the appellant Lalaram alone 
who inflicted all the injuries found on the 
body of the deceased. Before proceeding to find 
the appellant guilty under S. 302, Penal Code 
the learned Sessions Judge should have given 
clear findings as to whether the appellant 
Lalaram was constructively or individually 
liable for the murder of Jalim. The learned 
Sessions Judge did not take the trouble of 
summoning before him Dr. Londhe who con- 
ducted the post mortem examination and as- 
certaining from him whether the injuries 
found on the body of Jalim were all sword in- 


juries, and if not, which of the injuries were 
sword injuries and whether the sword injuries 
were fatal in themselves. The evidence as it is, 
does not, in my opinion, establish either the 
common intention required by S. 34, Penal 

or .J he in;|Ury or injuries actually inflict- 
ed by the appellant. In these circumstances, 
I do not think it would be proper for me to 
consider the correctness or the applicability to 
the present case of the decision of the Allaha- 
bad High Court cited by the learned Counsel 
for the appellant. 

. 03) In my opinion, the prosecution evidence 
is untrustworthy and it would not be safe to 
hold the appellant guilty of the offence of the 
murder of Jalim on such evidence. I would, 
therefore, accept this appeal and acquit the 
appellant Lalaram of the charge of murder 

(14) CHATURVEDI J. : I agree. 

B/V.S.B. Accused acquitted. 
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(GWALIOR BENCH) 

DIXIT J. 

Gordhan Das Dwarkadas, Applicant v. Phool 
Chand Chandmal, Respondent. 

Civil Revn. No. 34 of 1952, D/- 15-12-1952. 

Houses and Rents — M. B. Sthan Niyantran 
Vidhan (15 of 1950), S. 7(2) — Notice under. 

. The object of the legislature in requir- 
ing a notice under S. 7(2) should be given 
to the other party, is to afford the oppo- 
nent an opportunity to reconsider his 
position with regard to the claim made and 
to settle the claim if so advised without 
recourse to the trouble and costs of pro- 
ceedings before the Rent Controller. Where 
the proceedings for the fixation of the rent 
have already been initiated by one party 
after giving notice to the other, there is 
no question of further notice being given 
by the opponent to the initiator of the pro- 
ceedings, of his reply claiming a fixation 
of the rent after a reduction or enhance- 
ment, as the case may be, in the rent. 

(Para 2) 

Motilal Gupta, for Non-Applicant; Diwan, 
for Applicant. 

ORDER : This revision petition arises cut of 
proceedings for the fixation of rent under ‘the 
Madhya Bharat Sthan Niyantran Vidhan 
1950,’ The facts are that on 31-5-51 Gordhan 
Das presented an application under S. 7(4) of 
the Act before the Rent Controller for the 
fixation of rent payable by his tenant Phool 
Chand alleging that the agreed rent was in- 
adequate. On 27-7-51, the tenant put in his ob- 
jections to the enhancement of the rent and 
also prayed that the rent be reduced as it was 
excessive. The tenant described his objections 
as a cross-suit for the fixation of the proper 
rent. Thereafter, the applicant landlord raised 
an objection that the tenant’s cross-suit was 
not maintainable as he had failed to give to 
the landlord a notice under S. 7(2) of the Act 
of his intention to commence proceedings be- 
fore the Rent Controller for the fixation of the 
rent. The Rent Controller accepted the objec- 
tion of the landlord and held that the tenant’s 
claim for a reduction in the rent was not main- 
tainable as the requisite notice of the claim 
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had not been given to the landlord under S. tion to reduce it and that similarly in a claim. 

7(2). Phool Chand then appealed to the Court by the tenant the Rent ‘Controller can only re- 

of the District Judge, Gwalior from the order duce the rent and not enhance it and that the 

of the Rent Controller. The learned District proceedings for the enhancement or the reduc- 

Judge set aside the order of the Rent Controller tion of it are independent proceedings and not 

and directed hirn to entertain the tenant’s integral parts of proceedings for the fixation of 

claim as regards the reduction of the rent. proper rent. These conclusions are not war- 

(2) After hearing Mr. Divvan, the learned * an £ Ua ge oi section 7 of the Act. 

counsel for the applicant, I think there is no . '4) For . h ? se reasons and without express- 

force in this revision petition. Mr. Diwan’s con- mg any opinion on the question whether the 

tention is that the tenant’s cross-suit is not ?°. lc f . er . s * is the foundation of the 

maintainable because under S. 7(2) of the jurisdiction of the Rent Controller, I would up- 

Act, if a tenant desires that the rent should be , }. e . orc 5 er . **? e . District Judge, Gwalior 
reduced, he must move the Rent Controller for anc * dismiss this revision petition with costs. 

the fixation of the rent after giving a notice to B/H.G.P. Revision dismissed, 

the landlord. It is no doubt, true that if the 

landlord claims that the rent should be en-» 

hanced or the tenant claims that it should be 


reduced, the landlord or the tenant, as the case 
may be, has to move the Rent Controller for 
the fixation of rent after giving a notice in 
writing to the other party. But it is clear from 
the wording of cl. (2) of S. 7 that the notice 
referred to therein is for the purpose of the 
commencement of the proceedings before the 
Rent Controller for the fixation of the rent. 
Where the proceedings for the fixation of the 
rent have already been initiated by one party 
after giving notice to the other, there is no 
question of further notice being given by the 
opponent to the initiator of the proceedings, 
of his reply claiming a fixation of the rent 
after a reduction or enhancement, as the case 
may be, in the rent. It must be noticed that 
the object of the legislature in requiring a 
notice under sub-s. (2) of S. 7 should be given 
to the other party is to afford the opponent an 
opportunity to reconsider his position with re- 
gard to the claim made and to settle the claim 
if so advised without recourse to the trouble 
and costs of proceedings before the 1 Rent Con- 
troller. If therefore, where a landlord has al- 
ready commenced proceedings for the fixation 
of the rent after alleging that the rent being 
paid to him is inadequate there is hardly any 
point in requiring the tenant to give a notice 
to the landlord, of his claim in reply that the 
rent should be one lower than what is being 
actually paid by him. 

(3) Likewise, it is meaningless to require a 
landlord to give a notice of his claim for en- 
hancement of the rent where a tenant has al- 
ready initiated proceedings for the fixation of 
the rent after alleging that the rent being paid 
by him is excessive. It must be noted that the 
proceedings before the Rent Controller under 
Ss. 7 and 9 of the Act are primarily for the 
fixation of the ‘proper rent’ and not for the 
enhancement or reduction of the rent payable 
by the tenant to the landlord. In determining 
what is a proper rent in proceedings initiated 
by the landlord, the Rent Controller is not de- 
barred from reducing the rent being paid by 
the tenant. So also when the proceedings for 
the fixation of rent have been commenced by 
the tenant, the Rent Controller can come to 
the conclusion that the proper rent would be 
one higher than that actually being paid by 
the tenant. To accept the contention of the 
learned counsel for the applicant that in the 
present case the tenant’s claim in reply for a 
reduction in the rent is not maintainable as 
he has failed to give a notice of the same to 
the landlord, would be to hold in efTeet that 
in a claim by the landlord for the fixation of 
the rent, the Rent Controller has no jurisdic- 
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(INDORE BENCH) 

SHINDE C. J. 

Purshottam Vijaya and others, Applicants v. 
Dilipsinghji and another, Opponents. 

Criminal Ref. No. 143 of 1951, D/- 6-8-1952. 

(a) Criminal P. C. (1898), Ss. 247, 259 — 
Appearance of complainant. 

Appearance of the complainant contem- 
plated both under Ss. 259 and 247 is per- 
sonal appearance. The presence of the 
complainant’s pleader is not enough to 
avoid the consequence specified under 
both these sections. AIR 1936 All 658 and 
AIR 1926 Mad 1009, Ref. (Para 2) 

Anno: Cr. P. C., S. 247 N. 5 Pt. 1; S. 25fr 
N. 4. 

(b) Constitution of India, Art. 362 — Nature 
and enforceability of Art. 13, of the Covenants 
of Madhya Bharat Rulers — (Interpretation of 
Statutes — (Civil P. C. (1908) Pre.) — (Cove- 
nants of Madhya Bharat Rulers, Art. 13). 

The covenant is an agreement between 
the rulers of Gwalior, Indore and certain 
other States in Central India. The Govern- 
ment of India gave its concurrence and 
guarantee to this Covenant. But this 
Covenant is only an agreement and not a 
statute. AIR 1952 Madh-B 57 (FB), Rel. on. 

The function of the Judiciary is to in- 
terpret the law and to enforce the due 
observance of it. Unless and until, there- 
fore, the agreement is elevated to the 
status of law by the legislature Courts can- 
not enforce the observance of it. 

(Para 4) 

Anno: C. P. C., Pre. N. 7. 

f(c) Constitution of India, Art. 362 — 
Exemption from personal appearance as com- 
plainant of Ruler of Sailana State — (Covenants 
of Madhya Bharat Rulers, Art. 13) — Crimi- 
nal P. C. (1898), Ss. 197-A, 259. 

In pursuance of the power given by 
Art. 362, Parliament incorporated S. 197A 
in the Criminal Procedure Code by which 
the prosecution of rulers of former Indian 
States is inhibited except, with the previ- 
ous sanction of the Central Government. 
By the same section provisions of sub-s. 
(2) of S. 197 are also made applicable to 1 . 
the Rulers of former Indian States. But 
no other privilege has been provided for 
by legislation. It follows, therefore, that 
the privilege of exemption from, personal 
attendance in Court as a complainant has 
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not been provided for by the law. No such 
exemption, therefore, can be legally 
granted to the Ruler of Sailana State 
even assuming that he enjoyed the privi- 
lege of exemption from personal attend- 
ance in Courts outside Sailana State even 
as a complainant. (Para 4) 

Anno: Cr. P. C., S. 259 N. 5. 

Dubey, for Applicants Nos. 1, 2 and 3* D. P. 
Bnargava, for Potdar; Karanjkar, for ’ Oppo- 
nent No. 1; Govt. Advocate present. 

CASES CITED: 

(A) (’36) AIR 1936 All 658: 37 Cri LJ 1028 

(B) (’26) AIR 1926 Mad 1009: 27 Cri LJ 988 

(C) (’52) AIR 1952 Madh-B 57: ILR (1952) 

Madh-B 178 (FB) ' 
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. ORDER : This is a reference by the Ses- 

S 0I ^ S ri udg ?.’ } n ^ 0re und er S. 438, Criminal 
P*. C. The short facts which have given rise to 
this reference are as follows : His Highness 
the Raja of Sailana Shree Diliosinghji filed a 
compiaint under S. 500, Penal' Code, against 
Shree Motilal Potdar, Shree Purshottam 

Shree Krishnakant Vyas and shree c 

S1 ? ah - 11 } t he ?° urt of the Additional Dis- 

S' M if stra X e ’, . Ind °«v Along with the com- 
pla^nt Shree Dihpsinghji also filed an applica- 
te, 1 ? stating that the complainant was the 

nf Q+ 16 / °. f , Sail ^ na Sta te before the merger 
hL S f 3te 1] i to Madh ya Bharat, and as such 
^ n P / thl efi ^ have been guaranteed under Art. 

Covenant the complainant therefore 

n h rilf G Tw emP ®r f 5° m personal attendance 
in Court. This application was granted by the 

Court ex parte’. On 14-7-1951 the accused as 
summoned presented themselves in Court 
Purshottam Vijaya accused 2 submitted an 
apphcahon and contended that according to 
law the claim of the complainant for exemp- 
tion from personal appearance cannot be -ac- 
trft tet >, Th a® A? arned Additional District Magis- 

^ 1 Ku arguments . of, b °th the parties 

and held that the contention raised on behalf 

°IJ U \ Sh ^ m VijBya could not be upheld 
Against that order the accused filed a revision 

of fudge, Indore who being 

of the opinion tnai the order of the learned 
Magistrate was illegal has made this referenc^ 

SET WKi 

position of law in respect of attendance in 
general. Under S. 259, Criminal P C it ic 
specifically laid down that when the proceed 
mgs have been instituted upon complaint and" 
upon any day fixed for the hea,W 
case the complainant is absent Mo 
may in his discretion discharge the Ssedlt 
any time before the charge has been fvf™ 1 
provided the offence is compoundabld odd 
non-co gnizable. I n summons cases S247 Cr 
minal P. C. provides that when summons has 
been issued on complaint, and upon the dav 
appointed for the appearance of the accused 
the complainant does not appear the Magis^ 
trate shall acquit the accused, unless for some 
reason he thinks proper to adjourn the hedr- 
1T w t -Appearance of the complainant contem- 
plated both under Ss. 259 and 247 is nersondl 
appearance. The presence of the complainant’s 
pleader is not enough to avoid the conse- 
quences specified under both these sections 
vide — Piraglal v. Rustamsingh’. AIR 1926 
All 658 (A) and - Tonkya v. Jagannatha’! 


AI , R 1926 Mad 1009 (B). Section 198, Crimi- 
nal P. C. lays down that no Court shall take 
cognizance of an offence falling under Chao. 

Chap r 21, Penal Code or under Ss. 493 
to 496 of the same Code except upon a com- 
plaint made by some person aggrieved bv 
such offence. The said section makes exception 
only in the case of pardanashin women and 
persons under the age of 18 years and per- 
s?ns who are lunatic or idiots or who are from 
sickness or infirmity unable to make a com- 

^ ain *- The o' ? on l plaint fi le d in this case is un- 
der Chap. 21, Penal Code. Consequently the 
complaint must be filed by a person aggrieved 
by such offence, unless the person is covered 
by any of the exceptions given in section 198. 

. sec ^ 0ns point only to one conclusion 
and that is that the complainant must be pre- 
sent m Court in person. 

rn complainant in his application dated 

31-1-1951 states that under Art. 13 of the 

tenant all his privileges as a ruler have 
been _ safeguarded and consequently he should 
be given an exemption from personal attend- 
ance in Court Article 13 itself does not speci- 
Z w ^ at PF? vll A eges , have been guaranteed un- 
a ®^, the ? ald Article. Article 13 of the Cove- 
nant reads as follows : 

"The Ruler of each covenanting State, as also 
the members of his family, shall be entitled 
° aR the Personal privileges, dignities and 
titles enjoyed by them, whether within or 
outside the territories of the State, im me . 
diately before the 15th day of August, 1947.” 

The Article only states in general that the 

he l6 e rS f?i n a t he ™ er £ bers of their family shah 
tltlS f *9., 311 th ® personal Privileges, dig- 
mties and titles enjoyed by them whether 

within or without the territories of their res- 
pective States immediately before the 15th day 
of August, 1947. There must be, therefore 
f°™ e ® vldence , to show what personal privi- 
leges the complainant enjoyed both within and 
without the territory of Sailana State. No evi- 
dcnce wa s produced by the complainant be- 
fore the arguments of the parties were heard 
It appears from the record that the arguments 
were heard on 23-7-1951. On 31-7-1951 one 
Madanlal filed an affidavit stating that he was 
a Shirstedar of the Diwan of Sailana and after- 
S' a ^ ds bousehoid officer and that in Sailana 
btate His Highness was exempted from per- 
sonal attendance in Court. It does not appear 
that an opportunity was given to the opposite 
party to prixiuce any evidence, in rebuttal. 
Yet the learned Magistrate relied upon the 
affidavit in passing the order. Thii course 
followed by the learned Magistrate was im- 
proper. However, the affidavit only states that 
the complainant had a personal privilege of 
exemption from personal attendance in all the 
Courts in Sailana. Madanlal who was only a 
household officer is not likely to know the- 
exact nature of the privileges enjoyed by the 
complainant. Even if it be conceded that he 
had this knowledge he only states tfa e 

complainant had this privilege in the Courts 
of Sailana State. There is no evidence to show 
( that even as a complainant the ruler of Sailana 
had the privilege of exemption from personal 
attendance in Court. In any case there is no 

cutsfde Tatiana P State. hlS CWm ««”«*«» 

. Even if . it be postulated that the Ruler I 
of Sailana enjoyed the privilege of exemption 
from personal attendance in Courts outside f 
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Sailana State even as a complainant, we have 
to see if such a privilege can be claimed now. 
Article 13 of the Covenant safeguards the privi- 
leges enjoyed by the rulers before 15-8-1947. 
The Covenant is an agreement between the 
rulers of Gwalior. Indore and certain other 
States in Central India. The Government of 
India gave its concurrence and guarantee to 
this Covenant. But this Covenant is only an 
agreement and not a statute. In — ‘Shree Ram 
Dube v. the State’, AIR 1952 MadhB 57 (FB) 

(C), Dixit J. at page 76 observed as follows : 

“The Covenant is not a statute. It is as its 
name implies a compact between the signa- 
tories to the Covenant, the object of which 
is to secure the welfare of the people of the 
region by the establishment of a new State 
comprising the territories of the Covenanting 
States with a common Executive, Legisla- 
ture and Judiciary.” 

Consequently unless this agreement is cloaked 
in the garb of law by the legislature it cannot 
be given effect to. The function of the Judi- 
ciary is to interpret the law and to enforce 
the due observance of it. Unless and until, 
therefore, the agreement is elevated to the 
status of law by the legislature Courts cannot 
enforce the observance of it. With a view to 
give effect to this agreement the framers of 
the constitution included Art. 362 in the Con- 
stitution. Article 362 lays down as follows : 

“In the exercise of the power of Parliament 
or of the Legislature of a State to make 
laws or in the exercise of the executive 
power of the Union or of a State, due regard 
shall be had to the guarantee or assurance 
given under any such Covenant or agree- 
ment as is referred to in clause (1) of Art. 
291 with respect to the personal rights, 
privileges and dignities of the Ruler of an 
Indian State.” 

In pursuance of the power given by Art. 362 
Parliament incorporated S. 197(a) in the Cri- 
minal Procedure Code. By this section the pro- 
secution of rulers of former Indian States is 
inhibited excent with the previous sanction of 
the Central Government. By the same section 
provisions of sub-s. (2) of S. 197 are also 
made apolicable to the Rulers of former Indian 
States. But no other privileges has been pro- 
vided for bv legislation. It follows, therefore, 
that the nriviloge of exemption from personal 
attendance in Court as a complainant, has not 
been provided for by the law. No such exemp- 
tion, therefore, can be legally granted to the 
complainant. In my judgment, therefore, the 

order of the learned Additional District 
Magistrate was clearly wrong. 

( 5 ) I, therefore, accept the reference and set 
aside the order of exemption from personal 
attendance granted to the complainant by the 

trial Court. 

A / D .R.R. Reference accepted. 
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(GWALIOR BENCH) 
CHATURVEDI J. 

Bhagirath Singh, Applicant v. Parmai and 
■others, Opponents. 

Criminal Reference No. SO of 1952, D/- 8-1-53. 
Criminal P. C. (1898), S. 250-Applicability. 


Section does not apply to proceedings 
under S. 107 — Compensation cannot be 
ordered against person who petitions under 
that section because person against whom 
action is sought is not accused of any 
offence. Case law referred to. (Para 1) 

Anno: Cr. P. C., S. 250 N. 1. 

Dy. Govt Advocate and Kalare, for Applicant. 
CASES CITED. 

(A) (TO) 7 Ind Cas 290: 7 All LJ 743 

(B) (’93) 1893 All WN 114: 15 All 365 

(C) (’01) 2 Bom LR 339: 25 Bom 48 

(D) (’23) AIR 1923 All 332 (1): 45 All 363: 24 
Cri LJ 228 

(E) (’24) AIR 1924 All 269: 46 All 109: 25 Cri 
LJ 750 

(F) (’27) AIR 1927 All 531: 49 All 750: 28 Cri LJ 
604 

(G) (’35) AIR 1935 Lah 29: 1935 Cr C 20 


ORDER: This is a reference by tHe learned 
Sessions Judge of Bhind recommending the 
cancellation of an order passed under S. 250, 
Cr. P. C. by a Second Class Magistrate of Lahar. 
The order was passed in proceedings under S. 
107, Cr. P. C. The complainant had made an 
application* to the Magistrate asking him to 
order Parmai and three others to furnish secu- 
rity to keep peace. A date was fixed for taking 
evidence, but on that date the complainant 
adduced no evidence, and, the Magistrate dis- 
missed the application & ordered the complain- 
ant to pay costs to the four persons regarding 
them as accused. The wording of S. 250 is clear 
that an order for compensation can be made 
only in cases instituted by a ‘complaint* as 
defined in the Code or upon information by a 
Police Officer to a Magistrate, where a person 
is accused of an offence triable by a Magistrate. 
A ‘complaint’ means an allegation made to a 
Magistrate with a view to his taking action 
that some person has committed an offence, and 
an ‘offence’ means any act or omission punish- 
able bv any law for the time being in force. 
Tn view of the definition of the word ‘‘offence 
in the Code, it is clear that a person in respect 
of whom information has been laid before a 
Magistrate to the effect that he is likely to 
commit a breach of the peace or is otherwise 
liable to the provisions of S. 107 of the Code 
is not a person accused of any offence. There- 
fore an order for payment of compensation 
cannot be made against a man, who has peti- 
tioned a Magistrate to take action under S. 1U( 
of the Code. Section 250 therefore cannot be 
applied to the proceedings under S. 107 of tne 
Code. I am fortified in this view # by ™any 
rulings reported in — Ram Sukh Rai v. Maha- 
deo Rai’, 7 All LJ 743 (A) ; — ‘Queen Empress 
v. Lakhpat’, 15 All 365 (B); — ‘In re Govind 
Hanmant’, 25 Bom 48 (C), — ‘Ram Badan Singh 
v. JanakiT AIR 1923 All 332 (1) (D); — G h 
riba v. Emperor*, AIR 1924 All 269 (E), CT 
‘Baijnath v. Kalicharan*, AIR 1927 All 531 (J J 
and - ‘Rohel v. Kaura’, AIR 1935 Lah 29 (G). 
I therefore accept the reference on this poim 
and set aside the order of compensation, a 
amount if paid will be refunded. 


C/M.K.S. 


Reference accepted, 
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(GWALIOR BENCH) 

(FULL BENCH) 

SHINDE C. J., DIXIT AND NEWASKAR JJ. 

ftdhaorao Ramrao and others, Applicants v 
State of Madhya Bharat. PP s v. 

1-9 C -1953 MiSC ' CaS6S N0S ’ 11 t0 21 of 1952 > D/- 

(a) Constitution of India, Art. 295(1) — 
Xi b V"?t‘°a to maintain irregular forces i e 
Shiledars of erstwhile Scindia State, if it at all 
constitutes a statutory right of the shiledars 
rests, m view of the correspondence between 
the Union and the State of Madhya Bharat 
on the State of Madhya Bharat and not upon 
the Union. (Paras 15, 16) 

< b) Constitution of India, Arts. 31, 19 and 
226 — “Property” — Payments made to irre- 
gular forces (Shiledars, etc.) by Scindias, are 
not property - Nature of payment _ Govt, of 
Madhya Bharat can stop these payments — No 
infringement of fundamental right — No writ 

& sari 

». p*nb'i;,. DM “"° n) - <c ‘ v “ 

Held after considering the scheme of the 

Shiledari Service (Irregular Forces of the 
Scindia State), and the Orders cf the 

Mah ? cindi ?> namely “Kalambandi 
In t yam Mahaleme Irregular Behede Shile- 
dari, Smt. 1969 (1912 A.D.) and the subse- 

A s ™ r Kalambandi of Smt. 1991 

iK 93 tT^-?‘ ) t - 1SSUe J d by the last ™ler, and 
the Notification, dated 31-3-1929 issued by 

Army Headquarters, in pursuance of the 
resolution by the Council of Regency, that 
the payments made to the Shiledars were 
made for service only and they were no 
hereditary grants as such. The mere here- 
ditary character exhibited in the enlist- 
ment of the new cadets could not mean 
that it was property belonging to the nar- 
ticular Shiledar or Ekkan Provision for 
payment of the maintenance allowance to 

ShU°edar 0r ^ f ChlIdren of tba ”sed 
smiedar did not necessarily mean that 

there was any proprietary interest in the 

deceased Shiledar as regards the nav 

ments which he used to receive. This could 

only be regarded as compassionate al?ow- 

thesp C 4h n nfH Uent ^'-,i the payments made to 
these Shiledars did not constitute pro- 
perty belonging to them whether the same 
he, as Bach at holders. Headquarter Shile- 
dars or Ekkans. The provisions in the two 
Kalambandis were in the nature of recoe- 
mzation schemes of administrative nature 
and did not involve conferment cf or re- 
cognition of a statutory right. These nay 
ments could not also be classed as here 
ditary grants burdened with services. The 
st op age of these payments or some of them 
by the executive order did not involve 
infringement of their fundamental right 
and the Headquarters Shiledars, the Shile 
dars, and Ekkans were not entitled to seek 
redress through any of the writs orovided 
for by Art. 226 of the Constitution. 

(Paras 36, 38, 39, 42) 

Per Dixit J. : One test which may use- 
fully be adopted to differentiate between 
orders and rules made by a Ruler of a 
State in his capacity as the supreme exe- 
1953 M. P./33 & 34 


cutive authority from those made in his 

ntvR fo cL th6 h S A* prei ? e kgislative autho- 
rny is to see whether the order or rule was 

entorceable in a Court of law by the per! 

son or persons affected thereby and whL 

the r riff 3 ™ nst ™ ctl °n or interpretation of 
the rule or order was a matter for thf» 

Court or for the administrative or execu- 
tive authorities. If the rule is no^enl 
lorceable in a Court of law and if its con 

m f ter f0r the acLmistral 
V,l e auil jp rit y and not for the Court, then 

clearly the rule cannot be called a statute or 

a rule having the force of a statute. 

i , 1 1 . . was not a sta- 

nce according to the law-making machi- 

nery or custom of Gwalior State and ac- 
cording to the forms and solemnities re- 

■Tatute ln Thp* St?te ^.authentication of a 

hand? tn 7 ! 1S n ? thmg in the Kalam- 
hlTXu lan d any colour to the suggestion 
ihat the Kalambandi conferred on Shile- 

rmfri°nf^ eir hei ^ a right enforceable in a 
Couit of law, with regard to their appoint- 
ment or their conditions of Shileda'ri ser- 

X 1Ce - . (Para 45) 

Anno: Civil P. C., Pre. N. 7. 

C , P : K. Das, P. W. Sahastrabudhe and N K 
Shejwalkar, for Applicants; K A Chitalp Aff” 
yocate-General, for the State. ' ’ d 

CASES REFERRED TO ; 

(A (PC) 67 (Pr ) 39) 3 M °° Ind APP 438: 2 Sar 588 

(B ()PC) 31 (P AI 3 R 9) 1931 PC 15?: 132 Ind Cas 736 

(C) (’53) AIR 1953 Madh-B 97 (Pr 46) 

NEWASKAR J. : 

These are petitions under Article 226 of the 
Constitution submitted by Madhaorao Phalke and 
others in all 11 in number. 

(2) Of these 11 petitions one is by ‘Bachat-hol- 

- u a t l rn J ? which will be explained hereafter, 

o are by what are known as ‘Head-quarter Shile- 
dars\ 2 by ‘Shiledars’, 2 by ‘Ekkans’ and one by a 
‘Maintenance-holder’. 

(3) The petitioners belong to the families of 
Shiledars and Ekkans of former Gwalior State. 

(4) The case of the petitioners is that their an- 
cestors accompanied the Scindias in their conquest 
towards the north nearly 200 years ago and in re- 
cognition of exemplary services rendered by them 
and their descendants in the past and in view of 
the fact that they might be required at anyTinm 
to render further services they were ‘entitled as 
of right’ to receive ‘a fixed sum of monev’ ner 
month from the Government from generation 
after generation and that this right had been re- 
cognised in various statutes, orders, rules and re- 
gulations naving the force of statutes. Petitioners 
particularly referred to and relied upon “The Re- 
gulation foi Administration of the Department of 
Irregulars Sam vat !991. (1934 A. D'.), the orders dat- 
ed 31-3-1929 issued from the Army Head-quarters 
under the authority of Council of Regency and 
Gazette Notification of the year 1942 A D ” 

(5) The petitioners complain that the cash pay- 
ments aforesaid to which they were entitled as of 
right as indicated above were stopped by the Gov- 
ernment of Madhya Bharat under an Executive 
Order dated 18-4-1952 issued in the name of Raj- 
pramukh, that this action is beyond the powers 
of the Government or Rajpramukh and prejudi- 
cially affects their fundamental right to property. 
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The petitioner further alleged that they caused no- 
tices to be served on l ho Madhya Bharat Govern- 
ment, one by each petitioner, calling upon the said 
Government, io retrain from enforcing the said 
order but obtaiucd no redress. The petitioners 
therefore prayed : 

(a) that a writ in the nature of mandamus or 
alternati vely direct ions or order or writ under 
Article 22 i of the Constitution rnay be issued call- 
ing upon the respondents (viz., tne State^ of 
Madhya Bharat and the Government of Madhya 
Bharat Revenue Department) to show cause why 
they should not lorbear from giving eftect to, or 
acting in any manner by virtue of, or under trie 
said order dated 18-4r-’52 and 

(b) that a peremptory order in terms of prayer 

(а) be made if no such cause is shown : 

(б) In the return submitted on behalf of the 
respondents it was contended that the disputed pay- 
ments could not be reckoned as •properly’ within 
the meaning of Article 3.1 of the Constitution or 
India but were in the nature of emoluments for 
military service. It was further submitted as a 
matter of historical retrospect that the Scinaia’s 
Army among other ranks and military officers, com- 
prised of Head-quarter Shiledars, Shiiedars and 
Ekkans who had fought and were expected to fight 
under their Liege-Lord whenever occasion arose. 
This, according to the respondents, was an irregular 
force organised for Military aid and was maintain- 
ed by former Gwalior Government and later by the 
State of Madhya Bharat to secure aid for mainte- 
nance of peace and military action. It W2s fui- 
ther submitted that originally aforesaid Shiledars 
and Ekkans were expected to maintain and provide 
troopers with their own equipments and received 
cash payments commensurate with their obliga- 
tions and later were allowed to offer subsitutes 
called ‘Eargirs’ whose expenses were deducted from 

these emoluments. 

It is contended that after the commencement 
of the Constitution ‘Defence’ was taken over by the 
Union and in this changed Constitutional context 
there was no occasion to continue these inegulai 
forces and the Slate of Madhya Bharat therefore 
by an executive order discontinued these payments 
thus disbanding the force which they were entitled 
to do. It is, therefore, urged that the alleged right 
to receive cash-payments under the circumstances 
mentioned in the petition is neither property nor 
was it conferred under a statute or under any 
rule, order or regulation having the force of a sta- 
tute and that the State had every power to stop 
the payment by an executive order. 

(7) On these respective submissions of both the 
parties the following questions arise for considera- 
tion : 

Firstly, do the payments in question constitute 
property within the meaning of Article 31 of the 

Constitution? 

Secondly, is it the statutory right of the petitioner 
to receive the payments in dispute? 

Thirdly, is the right now available against the 
respondents? 

(8) Mr P. R. Das who appeared on behalf of the 
petitioners contended that this right to receive cash 
payments either as Bachat-Holders. as Head-quarter 
Shiledars or as maintenance-holders which vested 
in the petitioners and others in similar position 
was conferred in consideration of the services 
rendered and to be rendered by certain families 
to the Scindia Rulers and was recognised m vari- 
ous orders of the Rulers which amounted to statutes 
as they emanated from sovereign power. He 
therefore urged that the same amounted to pio- 


perty within the meaning of Article 31 of the Cons- 
titution of India and is the fundamental right of 
the petitioners. 

He further urged that this fundamental right 
to receive cash payments being a statutory right 
could not be a fleeted by an executive order and 
the action of the M&dhya Bharat Government or 
Raj Pramukh in ordering stoppage to these pay- 
ments is ultra vires as no right recognised by a 
statute can be affected merely by an executive- 
order. In order to explain his contention that 
the right in question is a statutory right he referred 
to the History of various steps taken to organise 
these irregular forces on a sounder footing and the 
recognition given to the rights vested in the fami- 
lies of the petitioners in the orders on the subject 
by the Scindia Rulers. He particularly drew our 
attent ion to the two land -marks in the process of 
reorganisation of the forces of irregulars as these 
Shiledars and Ekkans constitute, viz., the reorga- 
nisation scheme set down in the ‘Kalambandi’ of 
Samvat 1969 and that contained in the ‘Kavayad’ 
of Samvat Year 1991. He also referred to the No- 
tification dated 31-3-1929 issued from Army Head- 
Quarters under the authority of the Council of 
Regency in general and Paras 1 and 2 of the same 
in particular. In these Paras 1 and 2 it is ex- 
pressed thus 

‘the Shiledari* force is an ancient one and the an- 
cestors of the present holders had on several 
occasions from the date of the founding of Scindia 
dynasty rendered meritorious services and ob- 
tained ‘Asamis’ and having regard to their well 
established right and their present economic 
plight the Council has sanctioned the scheme 
(contained therein) to ameliorate their lot’. 


(9) All this, counsel contended, makes two things 
clear. Firstly it indicates that the cash payments 
were not merely the remuneration for the services 
to be rendered but were payable in recognition of 
past services to the family of the Rulers and for 
the services to be rendered in future if occasion 
arises and secondly it recognises this payment as a 
right and as such property. These according to 
the counsel were grants recognised by statutes with 
obligation of service attached to them and are not 
salaries for future services pure and simple. The 
petitioners are, therefore, entitled according to the 
learned counsel, to a declaration that the action 
of the Madhya Bharat Government is ultra vires 
and trenches upon the fundamental right of the 
petitioners and an injunction to them, restraining 
them (from) putting their threat regarding stop- 
page of these payments into execution. 


(10) On the other hand the learned Advocate- 
General drew our attention to the passages from 
the well known work on Marntha History such as 

(1) Administrative System of Marathas by Dr. sen, 

(2) Military System of Marathas by the same 
author and (3) Sardesai’s History of Marathas ana 
contended that these Shiledars and Ekkans origi- 
nally constituted an irregular military force. These 
Shiledars brought their own horses and men ana 
were maintained at State expenses. These Snue- 
dars were remunerated with cash payments at leas 
in the case of Scindia Army and had to renac 
military service when occasion arose either for - 
Icrnal security or meet the threat of aggression 
War. He further urged that in them true natur 
and context they were not grants burdened 
service but were services remunerated witn cas* 
p yments. Their origin and continuance w — 
administrative in nature and liable to s P;'.. 
bv on administrative order & was neither vested 

of the petitioner nor property within the meam s 
of Article 31 of the Constitution. Executive GO 
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eminent of Madhya Bharat had, therefore, a per- 
fect right to stop these payments wholly or to such 
an extent as they pleased. 

(11) At the outset I felt difficulty in following the 
propriety of this writ against the Executive Govern- 
ment of the State of Madhya Bharat because ac- 
cording to the contents of the petitions and the 
return submitted by the Government the obligation 
alleged had a reference to military forces and,* in 
the absence of agreement between the State and 
the Union, the liability if any, would devolve upon 
the Union as according to Sch. VII List I this would 
be included in item No. 2 viz., Naval, Military and 
Air Force, and other armed forces of the Union. 

(12) Article 295 (1) of the Constitution of India 
runs as follows : 

“(1) As from the commencement of this Consti- 
tution — (a) all property and assets which imme- 
diately before such commencement were vested 
in any Indian State corresponding to a State spe- 
cified in Part B of the First Schedule shall vest in 
the Union if the purposes for which such proper- 
ty and assets were held immediately before such 
commencement will thereafter be purpose of the 
Union relating to any of the matters enumerat- 
ed in the Union List, and (b) all rights, liabili- 
ties and obligations of the Government of any 
Indian State corresponding to a State specified 
in Part B of First Schedule, whether arising out 

, of contract or otherwise, shall be the rights, 
liabilities and obligations of the Government of 
India, if the purpose for which such rights were 
acquired oi liabilities or obligations were incurr- 
ed before such commencement will thereafter 
be the purposes of the Government of India re- 
lating to any of the matters in the Union List 
subject to any agreement entered into in that 
behalf by the Government of India with the Gov- 
ernment of that State”. 

(]£) We, therefore, called upon the State of 
Madhya Bharat to disclose whether there is any 
agreement between the State and the Union on the 
subject Thereupon the learned Advocate General 
laid before us correspondence which took place bet- 

Pramukhs Goverument of and various Raj 


correspondence thus admitted there 
D ^°' letter No, FS D/50 dated 17-1-1950 from 
the Government of India addressed to Rai Pra- 
mukhs of Rajasthan, Madhya Bharat, Pepsu 
and Saurashtra, Para 9 of which reads as follows • 

“The Central Government will not be financially 
concerned with (a) non-Indian States Forces units 
and personnel (b) hereditary military pensions, 
and (c) pensions of non-Indian States Forces mi- 
litary personnel retiring on or after 1st April 
1950 • 


Further there is a copy of letter No. F 218/49/D 1 
(a) dated 9-3-50 issued from the Government nf 
India to the Chief of Army staff and Commander- 
m-Chief, Indian Army which contains the following 
communication : 6 


The President is pleased to sanction the follow- 
ing arrangements in connection with state 
Forces of Union States : 
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aremciuded in the category of purely non-I. S. F. 

(la) No specific agreement bearing on the noim 
hug oeen proauced belor? n«s 

the documents referred to above that^h^fin^ 110 ^ 

obligations pertaining to these non- i s unite 

be* assumed "to G ° V ' en “ and this may 

and“unten be 

turn submitted on behalf of thp Qtot lal n , ^ re “ 

to b h 5ed I 011 the f e T, 0lmd lhat obligation v/ith 1 2 3 respect 
to the claim oi the petitioners, if it exists «t on 

rests wdh the Union Government. Fur her had 

this been the attitude taken bv the n 0 

merit action lor disbanding tea" forced Sop- 

the cJ ;Tr 1Ve Govemment of the Sta te b ft by 
£ continu- 

and^kkan 1 ^so ShiS 

mUy or dfsabmty.^ from physical j ^r- 

(16) I u am ' therefore, clear that if the oavmente 

n-hT 6 and y hen P3tltl0nc f constitute, their Statutory 

neeif/tu h nc f, pr °P ert y the obligation with res- 
the Union reSt UP ° n the State and *>t upon 

(17) The only point, therefore, that remains to 
be considered is whether the payments cfaTm ”d hv 
the petitioners constitute their statutory ng^t and 

KSLi «* «■»“»• sssa 

(18) As a matter of history Scindias a/t-h 

and SKET* 0 * PeShWaS -ho^rteerfrom Po M ona 
ana Scindids Army was in its origin nar t nf f-hp 

on™L°oX?n h r^ S T S ° me p g ht°wn, P bf thrown 

which at thp ^ tu f e of these regular forces 

hh if lV. at the time of commencement of the Cons- 
titution assumed the character of (1) First Rea-i 

u ” h “ orlc “ 

nr» ( ms wel1 known historian in his work 

‘^Thfp °l Marathas at P a S e 80 says: 

The Cavamy of Peshwa consisted of four classes : 

1. The Khasgi Paga 

2. The Shiledars. 

3. The Ekas or Ekkans and 

4. The Pendharis.” • 

(20) These Shiledars brought in their own 
horses and men and were remunerated by the 
State, while the Ekkans or Ekandas were volunteers 
who joined the Maratha Camps bringing their own 
horses and accoutrements. They too were paid 
m cash in proportion to the value of their horse 
During the period of military action these pay- 
ments were stopped and they were allowed to have 
a share in the spoils of war. 

™ ?^r? ias the northern conquest by them 

Generals of Peshwas were appointed 
Mihtaiy Governors and retained their Army which 

tare and llklns^ irr6gUlar f ° rCeS Such as Shlle "- 


(1) With effect from 1st April 1950 Government 
of India will assume complete financial liability 
in respect of the I. S. units of these States exist- 
ing at the time”. 

Madhya Bharat Force order regarding division of 
Madhya Bharat Force F. O. No. 106/50 dated 6th 
April 1950 indicates that: • 

(1) 1st Regiment Shiledari 

(2) 2nd Regiment Shiledari and 

(3) Beda Risala Ekkans 


(22) Hereditary character of service in the Gov- 
ernment was a marked characteristic in some of 
the services during the Maratha Regime, and here- 
ditary nature m these irregular forces was not an 
exception. 


(23) After Scindias became independent of the 

Central control of Peshwas these forces became 

their forces but retained their essential characteris- 
tics. 


(24) Armv of Scindias no doubt consisted of these 
Shiledars and Ekkans besides regular State forces. 
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Some of these Shiledars were stationed at the Head 
Quarter (.viz. Gwalior* and were teimed Head 
Quarter Shiledars. Others were Shiledars and 
Ekkans and were posted in various Districts of 
Gwalior State both iar and near. lnese latter 
Shiledars were required to render active service 
and were used lor Keeping peace ^nd oidei. No 
materials were placed oelore us to indicate what 
was the nature 01 service which was expected of 
tlr- Head-Quarter Smicdars in the early stages of 
Scindia but from the printed orders of His High- 
ness Madhaorao Scindia of Samvat Year 1969 and 
known as 'Kalambandi’ Intajam Mahakme Irregu- 
lar Behede Shiledari Samvat 1969’ and subsequent 
similar Kalambandi oi 1991 issued at the time of 
the last Ruler it appears that these Head Quarter 
Shiledars were not required to render any active 
Military Service. All that was expected of them 
was to keep themselves fit militarily by subjecting 
themselves to drill and to receive cash payments 
mentioned against them in these Kalambandis 
They represented a, reserved force which might oe 
required to do active service any time. 

(25) In the Kalambandi of Samvat Year 1969 
(1912 a D) which was intended to reorganise this 
irregular force and put it on a proper footing weed- 
ing “out abuses that had crept therein, these Shi.e- 
dars and Ekkans were divided into different 

groups. ^ Shiledars of 10 Paigas (Battalions) 

2. Head-Quarter Shiledars. 

3. Pandit Shiledars. 

From the Shiledars of 10 Paigas consisting of 1250 
horsemen active service was expected. They were 
stationed at different districts of Gwalior State and 
could be utilised for maintenance of peace and 
order These horsemen were drawn mainly from 
hereditary Shiledars. Though provision was made 
for employing outsiders in case the particular fa- 
mily became extinct. 

(26) If particular Shiledar in the Paigas became 
infirm or disabled his next heir answering the 
requisite qualifications could be given the job and 
if there be no such person tne office wouid be given 
to an outsider. During the minority of an hen 
of a Shiledar other person called ‘Aiwa ji could be 
employed who would be given full pay of the poM 
and maintenance would be given to the minor. 
Rule regarding succession was laid down. 

* 27 ) in case of Head Quarter Shiledars no duty 
apart from their performing the drill was expected. 
The succession to them was similar to that of o 
Shiledars. 

(28) In Section 54 it is mentioned that ‘as the 
Shiledars Asami is for service the same could not 
be attached in execution of a decree of a creditor . 

(29) As regards Pandit Shiledars i. c., those Shile- 
dars who we re found to be unsuitable for Military 
jobs they were employed as the Head Quarter in 
the clerical staff of the Head-quarter or were post- 
ed at various stations where these forces were plac- 

cd. 

(30) In the Kalambandi of 1934 A. D. all these 
provisions were practically reiterated with the only 
difference that in the case of infirm or disabled 
Shiledars system of offering substitutes known as 
Bargirs was recognised and they were given a- por- 
tion of cash payments payable to Shiledars and tne 
balance known as ‘Bachatf was liable to be taken 
bv the infirm or disabled Shiledars. In the case 
of minor Shiledar Bargirs would be employed who 
would be paid portion of the pay of Shiledar and 
the rest would be credited to the State and tne 
minors would be paid maintenance at a scale fixed 
by the Government. Similar provision was made 

for Pandit Shiledars. 


M. B. (FB) (Newaskar J.) 


A. I. R. 


(31) Provision was also made for establishment 
of right to succeed to the office of the deceased 
Shiledar in case of disputed claims. 

(32) In S. 36 of this ‘Kalambandi’ again empha- 
sis is laid that Shiledari Asami being for service, 
is not liable to attachment for the debts of a 
creditor. 


(33) In the Notification issued in pursuance of 
a resolution by the Council of Regency a refer- 
ence is made in Cl. (1) that Made Shiledari ser- 
vice is ancient and the ancestors of the holders 
of (most of) the present holders of office had 
done meritorious service and obtained the Asamis. 
In Cl. (2) it is stated that having regard to their 
rights and their pitiable financial plight the coun- 
cil had decided to ameliorate their condition and 
made the following provision etc. 

(34) Then follows the detailed provision for the 
purpose. In the year 1942 further measures were 
taken for increasing the pays of the pensions of 
Beda Risala Ekkans. 


(35) Thus having regard to all these Kalamban- 
dis and orders the following things are clear: 

(I) There are no Sanads supporting the claim 
of the petitioners as hereditary grants. 

(II) The Shiledars are primarily intended as 
a part of the Military Service. 

(III) The enlistment to these is hereditary in the 
sense that so long as a person from the 
family of the holder of the office is avail- 
able the office would go to him. The manner 
of succession being laid down by the order 
of the Ruler in accordance with the pre- 
existing practice. If there are several sons 
only one of them gets it and there is no 
rule of primogeniture strictly so called. 

(IV) Initially substitutes were allowed in case 
of those who cannot render service them- 
selves for special reasons but later practice 
grew even amongst others and this gave 
rise to practice of paying ‘Bachat’ to the 
Shiledar and fixed proportion of pay to the 
substitute or Bargirs. 

(V) In the case of Head-quarter Shiledar no 
definite service was expected but Military 
fitness by resorting to drill was necessary. 


(36) Having regard to all these circumstances as 
they appear from the reorganization schemes con- 
tained in the two Kalambandis and notification 
from Army Head Quarter it is clear that the pay- 
ments were for service only and there were no 
hereditary grants as such. The mere hereditary 
character, exhibited in the enlistment of 
the new cadets cannot mean that it was 
property belonging to the particular Shj* 
ledar or Ekkan. Moreover new enlist- 
ment was permissible to maintain the strength 
of the force. No doubt Head-quarter Shiledars were 
not required to render any tangible service ana 
cash payment to them was sumptuous and secure 
and certain consideration probably of past service 
might have been involved in their case but essen- 
tial character of sendee never changed and through- 
out they were only treated as part of the Shileaar 
& Ekkans Bedas. The provision for drill was intend- 
ed to ensure their military preparedness. 

(37) It is also apparent that the payments var- 
ed as the standards of living conditions changea 
as also the value of money, although, it * appewj 
that in the case of head quarter Shiledars ana 
Ekkans this remained uniform at least from 

vat Year 1959 upto the date of stoppage. 

Pmvicinn fnr rmvment of the maintenance 


19 

U 


ti 


et 


children 


, 8 , 


1963 


deceased Shiledar does not necessarily mean that 

S QhT a H any proprietai *y interest in the deceas- 

nL S ^ daiS aS re i, ards the Payments which he 
used to receive. This can only be regarded as 
compassionate allowance. g raea as 

(39) I am therefore of the opinion that the 
payments claimed by the petitioners do not con- 
stitute property belonging to them whether the 
same be, as Bachat holders, Head-quarter shile- 
dars or Ekkans. The provisions in the two Kalam- 
bandis are in the nature of recognization schemes 
ot administrative nature and do not involve con- 
ferment of or recognition of a statutory right 
I am also of the opinion that these payments 
claimed cannot be classed as hereditary grants 
burdened with services. During the course 
of argument our attention was drawn 
to two rulings of their Lordships of 
the Privy Council viz., — ‘Alexander John Forbes 
y^eer Mohomed Tuquee’, 13 Moo Ind App 433 

f a » n Lakhamgouda Basavprabhu v. 
Baswantrao , AIR 1931 PC 157 (B). 

these cases pertain to grants of land 
evidenced by Sanad and the question involved 

r S H Whe i her they were the cases of grant 

of land buidened with services or grants of office 
remunerated by the use of land. 

T of much assistance 

It is diffifiin 1 iTLn+t nature of these payments. 
^ dlf / lc , ult to call them grants and place them 

burdened with services, in the latter easel fer- 

th^p- Wa T h a c nCillar T and grant was the principal 
thing. This is not so in the present case Ancil- 

r ° f ser I iC€ in the case of Head-quar- 

ed at a “ ltS inC€pU ° n but appeal " 

i 42 ' f am, therefore, inclined to the view that 
the petitioners have neither any statutory right 
nor property m the payments claimed by them 
as Bachats, maintenance amount or salaries "is 
Head Quarter Shiledars, Shiledars and 
The stoppage of these kll o! some of them Tv 
the executive Order did not involve infringement 

d seek rXtTT 1 , right and are not enK 
ed f or bv Art , 9 « Tf g ^ an i 01 the write provid- 
Court. ^ A fc ' 226 f the Constit ution from this 

The petitions are therefore dismissed 
(43) SHINDE, C. J. : i agree. 

should T^dfs missed. 1 iTnnkT ' Tnf 
in approaching the matters which arise hfthe^ 
petitions to state and emphasise the real nature 
of Kalambandi Intzam Mahakame IrreeulaT 
Sam vat 1991 of the former Gwaiinn ct-oto, 
which the petitioners substantially base ’and 
I think exclusively- their claimto receive! fixed 
sum of money from the State of Madhya Bharat 
On behalf of the applicants Mr. Das contend 
that the Kalambandi was a statute and gavTto 
the petitioners a right to get a fixed fum of 
money every month from the opponent State and 
this statutory right could not be taken away bv 
an executive order. Learned counsel for the neti- 

turners conceded 1 that if the Kalambandi is not 
a statute, then he must fail. 

The first main question to be determined is 
therefore, whether the Kalambandi is a statute 
or rules having the force of a statute, or whether 
it is merely a collection of executive directives 
Mr. Das suggested that the Kalambandi was a 
statute because it was an act of the sovereign 
body of the former Gwalior State and contained 
a preamble repealing the Kalambandi of 1969 
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In reply the learned Advocate-General submitted 
that tne provisions of the Kalambandi themselves 
maae it clear that the Kalambandi was no more 
than a set of administrative rules; that the enu- 
meration in S. 2 of the Kalambandi of the names 
of particular persons entitled to salaries speci- 
fied therein was inconsistent with the Kalam- 
bandi being a statute, and that the Kalambandi 
of Samvat 1969 which was superseded by the 
Kalambandi of Samvat 1991, was treated by His 
Highness Maharaja Madhavrao Scindia as admi- 
nistrative orders and as such was amended by him 
by a direction in Vol. Ill ‘Darbar Policy’ (English 
version) relating to the Police and Militaiy de- 
partments at page 16. 

(45) In my judgment, the petitioners have fail- 
ed to establish the fact that the Kalambandi of 
1991 is a statute according to the law making 
machinery or custom of Gwalior State and ac- 
cording to the forms and solemmties required in 
that State for authentication of Statute. The 
fact that the Kalambandi was issued by the so- 
vereign is by means conclusive of the nature of 
the Kalambandi. I confess that while dealing 
with orders or rules issued by the Rulers of some 
of the Covenanting States, where there was no 
organized legislature and where the supreme 
legislature and executive functions were vested in 
one psrson. I have always found some difficulty 
in distinguishing between administrative orders or 
rules, and statutes or rules or orders having the 
force of a statute. A preamble is not a distinc- 
tive feature or an essential part of a statute. It 
is also found in policy proclamations, notices and 
deeds. It is merely a preliminary statement ex- 
plaining the reasons by the writing. It makes no 
difference to the administrative, executive or 
statutory character of a rule whether there is a 
preamble to it any more than whether it affects 
the public at large or affects a particular person 
by name. 

To my mind, one test which may usefully be 
adopted to differentiate between orders and rules 
made by a Ruler of a State of the type referred 
to above in his capacity as the supreme execu- 
tive authority from those made in his capacity 
as the supreme legislative authority Is to see 
whether the order or rule was enforceable in a 
Court of law by the person or persons affected 
thereby and whether the construction or interpre- 
tation of the rule or order was a matter for the 
Court or for the administrative or executive 
authorities. If the rule is not enforceable in a 
Court of law and if its construction is a matter 
for the administrative authority and not for the 
Court, then clearly the rule cannot be called a- 
statute or a rule having the force of a statute. 

Applying this test to the provisions of the Kalam- 
bandi of Samvat 1991, I think there is no other 
conclusion to which this Court could come, than 
that the Kalambandi is not a statute or a set of 
rules having the force of a statute. A study of 
the provisions of the Kalambandi shows that it 
primarily and in substance contains directions re- 
lating to the constitution, strength, enrolment and 
conditions of service of irregular Army. The title 
of Kalambandi suggests that the rules embodied 
therein are for the government and administra- 
tion of “the Department of Irregulars”. Section 
1 of the Kalambandi deals with the strength and 
constitution of the force. Section 2 enumerates 
the names of certain Shiledars entitled to receive 
salaries mentioned in the section as members of 
the force. Section 3 declares the eligibility of Shi- 
ledars to “Officer-posts” in the force and says 
when appointed to such a post a Shiledar would 
get only the salary attached, to the post. Sec- 
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tioas 4 to 15 relate to the training of 'Pandit 
Shiledar - , the loan oi colours’ to processions, the 
s;re of horses in the force, uniform arms, equip- 
ment, drill, barrack-accommodation, accounts, du- 
ties of the Commanding Officer, leave, supervi- 
sion and inspection o. forces and the employ- 
ment oi the force for the keeping of peace and 
order. 

I do not think, it can be disputed that the 
above provisions of the Kalambandi are merely 
administrative directives. Sections 1 6 to 32 iay 
stress on the maintenance of the strength of the 
lorcc and provided for the filling up the vacan- 
cies in the force in tho manner indicated there- 
in on tho death, infirmity or disability of a Shile- 
dar. Under these provisions a person claiming 
to be an heir of the deceased Shiledar could 
not say that he was entitled as of right to fill 
a vacancy or to get some money grant instead. 
The recognition of an heir to fill a vacancy, the 
appointment of a substitute, the payment of 
‘Bachat’ were all made subject to the approval of 
the Inspector General of Army and in some cases 
of the Darbar. The provision in the Kalambandi 
that a vacancy caused by the death, disability or 
infirmity of Shiledar would be filled by appoint- 
ing his heir, did not alter the position that the 
appointment of a Shiledar was at the discretion 
and during the pleasure of the Darbar. 

There is, in my view, nothing in the Kalambandi 
to lend any colour to the suggestion that the 
I Kalambandi conferred on Shiledars or their heirs 
j a right enforceable in a Court of law, with regard 
! to their appointment or iheir conditions of Shile- 
Idari service. It laid emphasis on the perform- 
ance of the service and not on the individual 
who was to perform the service. The mere in- 
clusion in the Kalambandi of provisions (Ss. 36 
and 37i exempting from attachment the ‘Shilcdari 
Asami’ and certain payments and articles in exe- 
cution of a decree cannot, in my opinion, give 
statutory force of the material provisions alluded 
to above. 

(46) I think a complete answer to the question 
whether the Kalambandi of Samvat 1991 in a sta- 
tute is furnished by the argument of the learned 
Advocate General that- the Kalambandi of Samvat 
1969 which it repealed, was itself amend- 
ed by His Late Highness Madhavrao Scin- 
dia by giving an administrative directive 
in his publication known as Darbar Policy. In 
volume III of ‘Darbar Policy’ relating to "Police 
and Military departments" he observed at page 
16 that S. 48 of that Kalambandi as it was worded 
did not "convey the real object in view" and 
directed that "it should, therefore, be read as 
given below & the Kalambandi should as well be 
corrected accordingly." Again in Appendix No. Ill 
of the volume it is stated at page 237 that "the 
wording of S. 48 in the Kalambandi of 1969 was 
not very lucid; the section has accordingly been 
redrafted (as above) in this Policy to remove any 
misunderstanding on the subject and to bring 
out clearly the object which the Darbar have in 
view and it should be read and complied with 
as now given". The ‘Darbar Policy’ as has now 
been held by this Court in — ‘Malojirao v. State 
of M B.\ AIR 1953 Mad-B 97 (C\ is not a 
statute but a statement of principles which were 
intended to be followed in executive action. 

If therefore .the Kalambandi of 1969 was re- 
garded by the Ruler who issued it as adminis- 
trative rules .* nd as such capable of amendment 
bv a administrative direction, it follows that the 
Kalambandi of 1991 which repealed the previous 
Kalambandi is no more than a set of administra- 


tive rule. The petitioners produced before us a 
copy of a decision given on l-»10-34 by the Council 
of Regency (Gwalior State) in a dispute about 
Shiledari succession. It was said that by that 
decision the Council held that the Kalambandi 
was a statute law. On a perusal of that deci- 
sion, I find that the Resolution passed by the 
Council in that dispute nowhere says that the 
Kalambandi is a statute law. In that dispute 
the Army Member and the Law Member of the 
Council no doubt expressed the opinion that the 
Kalambandi was a statute. But there is nothing 
in the Resolution of the Council to show that 
the opinion of these members was adopted by the 
Council and ultimately became the decision of the 
Sovereign body functioning at that time in the 
quondam Gwalior State. 

(47) On the question whether the payments were 
made to the petitioners because they were as of 
right entitled to it. I agree with my brother 
Newaskar J., who after a close analysis of the 
provisions of the Kalambandis of Samvat 1969 
and 1991, and after reference to the history and 
origin of Shiledari system, has reached the con- 
clusion, that the payments were for service only 
and not hereditary grants and that they did not 
constitute property belonging to the petitioners. 
The suppliants hold no sanads of 'any hereditary 
grant. The Kalambandis’ did not confer on them 
any hereditary right to cash payments or to any 
office. 

Even if it is assumed that the applicants were 
grantees of an office to which certain payments 
were attached by way of remuneration, then on 
the principle laid down in the Privy Council deci- 
sions, 13 Indian Appeals and 1931 PC 157, prima 
facie the payments could be stopped on the main- 
tenance of Irregular forces by the opponent State 
and the performance of service therein by the 
applicants under the provisions of the Kalambandi 
becoming impossible by reason of the orders issued 
by the Resident from time to time under Art. 259 
(1) of the Constitution of India, 

(48) For these reasons, these petitions, in my 
opinion, should be rejected. 

A/R.G.D. Petitions dismissed. 


A. T. R. 1953 MABH.-B. 262 (Vol. 40, C. N. 100) 

(GWALIOR BENCH) 
CHATURVEDI J. 

Kanhaiyalal Sewaram, Appellant v. State. 
Criminal Appeal No. 59 of 1952, D/- 6-3-1953. 

(a) Evidence Act (1872), S. 33 — Necessity 
to record finding. 

Before the Sessions Judge can transfer a 
statement he must record a finding tnai 
anv of the circumstances enumerated m 
S. ‘23 existed and unless he is so satisnea 
on evidence led before him, the powe 
vested in him under S. 33 cannot be exer- 

cised. ( para 4) 

Anno: Evidence Act, S. 33 N. 1. 

(b) Evidence Act (1872), S. 118 — Duty of 

Court. . 

Where a witness is declared incapable oi 
giving evidence owing to insanity it is 
duty of the Court to record its finding tna 

the witness is prevented by hiS lunacy f 
understanding the questions put to him ana 
giving rational answers to them. The 
that the witness had become incompete t 
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testify and so incapable of giving evidence 
must be proved strictly. (Para 4) 

Anno: Evidence Act, S. 113 N. 1. 

(c) Penal Code (1860), Ss. 304, 319 and 323 
— Deceased receiving only two injuries which 
were not grievous — injuries only remoter cause 
4>A death — Accused can be convicted under 
S. 323 and not under S. 304. (Para 5) 

Anno: Penal Code, S. 304 N. 1; S. 319 N. 1. 

Shahashrabudhe, for Appellant; Govt. Advo- 
cate, for the State. 

CASES CITED: 

(A) (’44) AIR 1944 Lah 377: 46 Pun LR 135 
<B) (46) AIR 1946 PC 1: 72 Ind App 270 (PC) 

JUDGMENT : The appellant Kanhaiyalal and 
-his son Ramlal (who is only 17 or 18 years old) 
.have been convicted by the learned Additional 
.Sessions Judge, Shajapur, under S. 304, Penal 
Code and have been sentenced to five year’s 
rigorous imprisonment each. 

£ h o 6 pros ^ cution story in brief is that on 
10-M9o2 in the noon, in a field in village 
Patiaoda P. S. Shujalpur, District Shajapur, 
both tne accused approached Siddu who was 
working^ there. Kanhaiyalal had an axe with 

11A -Tu a .? d i g , aV0 a . blow on the head of Siddu 
with the olunt side of the axe. Ramlal appel- 
lant had a pirani’ (bamoo stick, sometimes 
with an iron blade) and gave a blow to the 

w i t! \ iL U is alle S e d that the deceas- 
ed Siddu had beaten Kanhaiyalal’s son Moti 

in the morning and so these two accused had 
gone to the field to take revenge from him 
-Siddu died then and there. A ‘post-mortem’ 
was performed next day i.e., on 11-7-1952 in 

pp atrai p - W. 1 who depos- 
ed that Siddu had two external injuries onlv. 
The first injury was contused wound 1A” x J ” 
on frontal region of the scalp and 2 inches 
•deep, but the injury did not reach the bone 
The next injury was contusion 8” x T’ vertical 
•on back of lower part of chest. The doctor 
was of opinion that Siddu was very weak 

n in hG ™ uld A n °t have died as a result 

th *i? e in J uries . According to him the death 
was the result of shock and haemorrhage due 
to rupture of spleen and concussion of brain, 
which could have occurred due to his falling 
■on the ground. s 

(3) At the time when the two appellants 

Tfvf Ue f d t0 ^ ha J e 1 , given blows on the body 
•of the deceased, Siddu, only two persons were 

present in the field and these are cattle grazers 

Rama P W. 2 and Madhva P. W. ?c! T he first 

jnf°rm atlon report was lodged by the wife of 

the deceased, Nadan Bai P W. 13 on 1 1-7-1 

at 8 P. M., though the distance ' of the scene 

of occurrence from Police Station Shujalpur is 
hardly 5 miles In this report the names of 
the two accused had been mentioned. 

(4) Out of the two witnesses, Madhva P W 
16 was not produced before the learned Se^ 

^i on f, ; Hls A s^otement in the committing 
Court had been transferred to the Sessions file 

under S. 33, Evidence Act. It is well settled 
that before the Sessions Judge can transfer a 
statement he must record a finding that any 
jof the circumstances enumerated in S. 33 exist- 
ed and unless he is so satisfied on evidence 
led before him, the power vested in him under 
S. 33 cannot be exercised, — ‘Saudagar Singh 
v. Emperor’, AIR 1944 Lah 377 (A). When a 
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vnness is material (in this case the eye wit- 
ness Madhva was a material witness) justice 

^ U1 i GS ^ . le ) vitr } ess > if possible, be exa- 

, ine i in tne trial j n the presence of the accus- 
l earne cl Sessions Judge has admitted 
the evidence* oi an absent witness on the ai>- 
p ication of the Public Prosecutor, and the ap- 
plication alleged that something had gone 
wrong with the. mind of the witness Madhva 
and that he was not in a condition that he 
may answer the questions correctly in the 

A, report °* the Assistant Medical 
Officer ohujalpur was also submitted to the 
Court along with the application. This report 
dated 7-10-1952 that after some days’ observa- 
tions in the Hospital, full report could be sent 
During these days, the learned Sessions Judge 
was recording the evidence in the case and he 
could have easily seen the eye-witness himself 
when he was at Shajapur, in order to satisfy 
himself whether he was competent to testify 
and could understand the questions put to him 
The explanation appended to S. 118, Evidence 
Act is quite clear on the point that a lunatic 
when he is in lucid intervals is not incompe- 
tent to testify, if he can understand and 
rationally answer the questions put to him. 
The Doctor could have been, but was not exa- 
mined in the Court. The Police constable 
Kanhaiyalal P. W. 15 and P. W 3 Bhanwarji 
were procured in the Court and as lay men 
they said “his mind had gone wrong”. This 
may mean nothing. 

The learned Judge did not care to arrive at 
the finding whether it was a case of general 
or partial insanity, whether the delusions were 
multifarious and of the wildest and most ir- 
rational character, abundantly indicating that 
the mind was diseased throughout or, while 
the mind may have been overpowered by delu- 
sions, though may be the offspring of mental 
disease and so far constituted insanity, yet 
left the individual in all other respects rational 
and capable of transacting the ordinary affairs 
and fulfilling ihe duties and obligations inci- 
dental to the various relations of life, and 
during lucid intervals, the witness was not 
prevented by partial unsoundness of the mind 
from understanding the questions put to him 
and giving rational answers to them. From a 
perusal of the judgment of the learned Sessions 
Judge, it appears, though not clearly, that the 
learned Judge was of opinion that the witness 
was incapable of giving evidence because of 

insanity. 

In such cases the provisions of S. 118 could 
not have been ignored, and in my opinion, 
whera a witness is declared incapable of giving 
evidence owing to insanity it is the duty of 
the Cour„ to record its finding that the witness 
is prevented by his lunacy from understand- 
ing the questions put to him and giving rational 
answers to them. The fact that the witness 
had become incompetent to testify and so in- 
capable of giving evidence must be proved 

S i lI1 i £*• "T t beir Lordships observed in — ‘Chain- 
chal Singh v. Empress’, AIR 1946 PC 1 (B) 
in a civil case a party, if he chooses, can waive 
the proof, but in a criminal case strict proof 
ought to be given that the witness is incapable 
of giving evidence. Their Lordships further 
observed that the fact that the counsel of the 
abused consented to the evidence of the witness 
being read under S. 33 in the Sessions Court does 
not do away with the necessity of the Court being 
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satisfied by procf that the witness was incapable 
of giving evidence. 

In my opinion the learned Sessions Judge 
was wrong in admitting the evidence of Madhva 
P.W. 16 under S. 33, Evidence Act, without him- 
self seeing the witness or without examining 
the doctor who had sent the report to the Public 
Prosecutor. It is clear that suilicient foundation 
was not laid for the reception of the previous 
deposition of Madnya in this case and I have 
therefore to exclude it from consideration. 

(5) Thus only one eye-witness Rama P. W. 2 
remains. He deposed that he saw from a distance 
of 210 steps the two appellants beating the 
deceased and that appellant Kanhaiyalal gave 
a blow on the head of the deceased. The learned 
Sessions Judge has believed this witness and 
there is nothing in the arguments of Mr. 
Sahasrabudhe, learned counsel for the appel- 
lants, which may incline me to a view about the 
credibility of the witness different from that 
taken by the learned Sessions Judge. At noon 
time in July a person of normal eycr-signt can 
see clearly from such a distance. There were how- 
ever, only two injuries on the body of the deceas- 
ed & these injuries w r ere not grievous. The medi- 
cal evidence was to the effect that these injuries 
■could not have ordinarily produced death. If 
!the injuries can be called only the remoter cause 
;of death, and death of the deceased is not pro- 
ximately connected with the act of violence, the 
appellants cannot be held responsible for caus- 
ing death, and cannot be credited with the 
knowledge that such bodily injuries as the 
deceased sustained were likely to cause his death. 
It follows that the appellants cannot be convict- 
ed for an offence of culpable homicide not 
amounting to murder. I am, therefore, of opinion 
that the conviction of the appellants must be 
altered to one under S. 323, Penal Code from 
that under S. 304, Penal Code. 

(6) I therefore allow the appeal to this extent 
that I alter their conviction from S. 304 to one 
under S. 323, Penal Code and redace the sentence 
of appellant Kanhaiyalal from 5 years to one 
year’s rigorous imprisonment. It appears that 
Ramlal appellant is only 17 or 18 years old and 
has undergone nearly four months rigorous 
imprisonment. In my opinion this is sufficient 
to meet the ends of justice and therefore I 
reduce his sentence from 5 years rigorous 
imprisonment to that already undergone. Ramlal 
is therefore to be released forthwith if not 
required to be detained under any other process 
of law. 


B/V.R.B. 


Appeal partly allowed. 


A.I.R. 1953 MADH.-B. 264 (Vol. 40, C. N. 101) 

(GWALIOR BENCH) 

DIXIT J. 

Shrichand Heeralal Vaishya, Applicant v. 
Santosh Kumar Devi Prasad, Non-applicant. 

Civil Revn. No. 156 of 1952, D/- 5-3-1953. 

Civil P. C. (1908), O. 21, R. 58 — Objection 
after sale. 

An executing Court has no jurisdiction 
to entertain a claim under O. 21, R. 58 after 
the execution sale has taken place. AIR 
1937 Cal 390; AIR 1942 Bom 263, Foil.; AIR 


1942 Mad 41 (FB), Ref.; AIR 1931 Mad 782; 

AIR 1938 Nag 475, Not foil. (Para 3) 

Anno: Civil P. C., O. 21, R. 58 N. 5. 

Shivdayal, for Applicant; Motilal Gupta, for 

Non-applicant. 

CASES CITED: 

(A) (’37) AIR 1937 Cal 390: 172 Ind Cas 503 

(B) (’42) AIR 1942 Bom 263: ILR (1942) Bom 

636 

(C) (’31) AIR 1931 Mad 782: 55 Mad 251 

(D) (’38) AIR 1938 Nag 475: ILR (1940) Nag 

306 

(E) (’42) AIR 1942 Mad 41: ILR (1942) Mad 

336 (FB) 

ORDER: This is an application to revise an 
order of the Civil Judge Second Class Kolares 
holding that an objection preferred by the non- 
applicant ‘Santosh Kumar’ under O. 21 R. 58 
after the execution sale can be inquired into. 
The sale took place on 26-11-1951. The non- 
applicant hied this objection on 6-12-1951. The 
sale was confirmed on 19-7-1952. 

(2) The short point for consideration in this 

revision petition is whether the lower Court 
has jurisdiction to entertain a claim under 0.21 
R. 58 after the execution sale has taken place. 
Mr. Shivdayal learned counsel for the applicant 
relying on the authority of the decisions in — 
‘Sasthicharan v. Gopalchandra,’ AIR 1937 
Cal 390 (A); and ‘Ningauda v. Nabi Sahab 
Abalal’, AIR 1942 Bom 263 (B) contended that 
it was incompetent to an executing Court to 
entertain an application under O. 21 R. 58 after 
the sale has actually taken place. He argued 
that on the sale of the property, it was ipso 
facto released from attachment and, therefore 
any investigation after the sale into the claim 
of the third party objecting to the attachment 
and sale was meaningless. In reply Mr. Motilal 
Gupta commended to me for acceptance the 
view of the Madras and Nagpur High Courts 
that an attachment subsists till the confirma- 
tion of the sale and that, therefore, the considera- 
tion or investigation of a claim under O. 21 R. 58 
is not barred after the sale. Mr. Gupta referred 
me to the decisions reported in — ‘Jagannatham 
v. Pydayya’, AIR 1931 Mad 782 (C); ‘Ram- 

chandra v. Kayam Hussain’, AIR 1938 Nag 475 

(D) . 

(3) On a consideration of these decisions, I 

am inclined to accede to the contention put 

forward on behalf of the applicant that an 

executing Court has no jurisdiction to entertain 

a claim under O. 21 R. 58 after the execution 

sale has taken place. To my mind the qu^tion 

has been so exhaustively dealt with in AIR 

1937 Cal 390 (A)’ and ‘AIR 1942 Bom 263 (B) 

that I feel there is hardly anything that I ■ can 

usefully add to the reasoning given in those 

decisions to support the conclusion that s^h a 

claim cannot be entertained alter the sale, in 

the Bombay case, the Madras and the N a jp u 

decisions have been discussed and it has been 

pointed out that the decision of the Madras High 

Court in ‘AIR 1931 Mad 782 (C)’ winch fomi- 

ed the basis of the decision in —‘AIR 1938 ,,?“ 

475 (D)’ is contrary to the observations of 

Madras High Court in a later case namew 

Cannanore Bank Ltd. v. Pattarkandy Araian 

veettil Madhavi’, AIR 1942 Mad 41 (F BMW, 

In that ease it was observed that the 

of an objection under O. 21 R 58 

nvt hnH cnlH the attached property 
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iJnn* gr ° UI ] d . that the Court had no jurisdic- 
lion to entertain it can scarcely be regarded as 

an adverse order which was required °io be set 

aside under O. 21 R. 63. I would only add that 

2l h R n -fa P tt rty . bje . cts t0 an attachment under O. 
R. 58, the objection is in effect that the attach- 

? d , pr ?P® r O being his own, is not liable to be 
sold. It follows, therefore, that an investigation 

01 a un der O. 21 Rule 58 must precede the 
sale of the property & not follow it. If the legis- 
lature intended to permit after sale the investi- 
gation of a third party to the sale of 
the property attached, then O. 21 Rule 58 
would not have been placed before the provi- 
sions regarding sale; one would have then found 
appropriate provisions for setting aside a sale 
on objections of a third party inserted in the 

Civil Procedure Code after the provisions re- 
garding sale. 

(4) Learned Counsel for the non-applicant laid 

S n QSS w n the ' fact thatO. 21 R. 53 empower- 
ed the Court to refuse to investigate a claim or ob- 
jection it it was designedly or unnecessarily 
aelayed, & said that this showed that an objec- 
tion made after sale could be entertained There 
is no force in this contention. The fact that the 
Lourt is empowered to refuse to investigate a 

v,° r ^ e f u 0n 0n the £ r °und of delay and 

C + u Urt h j as also been 6 iven the power to 
postpone the sale is no way inconsistent with 
the conclusion that the investigation could not 

rj ™ ade a , fter * he f ale - The Proviso in O. 21 R. 
58 (1) and sub-rule (2) only mean that the 

Court can decline to investigate the claim if it 
is made just before the sale and that it can also 
postpone the sale, if the claim cannot be dispos- 
ed of before the sale is actually held. 

(5) In this case it is noteworthy that the sale 
has now been confirmed and it cannot now be 

a ^ n e d -° n th fL basis of the Madras and 

Tha? heint C1 cn 0n +v, that th 5 attachm ent subsists. 
That being so the executing Court has clearly 

no jurisdiction to investigate and determine the 

non-applicant s objection under O. 21 R 58 

^hfp r ?n d Q>i C0UnSel f ° r J he non_a PPiicant was un- 

sition that°^n an3 i ? U l bonty to su PPort the propo- 
? lbl °£ Q u 1 ob J ect i°n under O. 21 R. 58 can 
be dealt with even after the confirmation of the 

ScU6. 

a i ( os 9 F nf ? bove ' reasons the order dated 25- 
£A 952 f Earned Civi1 Judge Second Class 
Kolaias is set asiae and the objection of the 
non-applicant under O. 21 R 58 i s dismissed 

Having regard to the question Involved ™ ?Ws 

petition, I make no order as to costs of this peti- 
tion. ^ 

B/V.S.B. Ordered accordingly. 


State v. Dee.vaki Nandan (Dixit J .) 
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A. I. R. 1953 MADH.-B. 265 (Vol. 40, C. N 102) 

(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ. 

State v. Deewaki Nandan, Respondent. 

Criminal Appeal No. 90 of 1951, D/- 2 - 9-1952 

(a) Cotton Textile (Control of Movement 1 

Order (1948), S. 3 - General permit C? 2 - 
‘Personal luggage’ — Distinguished from' busi- 
ness luggage and parcel. (1871) L R. 6 Q B 
612, Rel. on. (Para 7 ) 

(b) Cotton Textile (Control of Movement) 
Order (1948), S. 3 — Notification under. No. 15 


— X Magfstrate' not nutt n 17 " 2 ' 51 ’ contravention 

iTidgibirdte not putting* accused 

examination under S. 342, cT F C as regards 
weight of cloth exceeding’ 20 pounds in weight 

— No inference can be drawn against accused 
from statement of constable in evidence Xt 

weight was 66 pounds — Accused ran n of hi 
guilty of contravention of S 3 - Cr P 
(1898), Ss. 342, 423). (< $ a £ g 

Anno: Cr. P. C„ S. 342 N. 35; S. 423 N 23 

Shiv Dayal, for the State; Anand Bihar! 
Mishra, for Respondent. n 

CASE CITED: 

(A) (1871) LR 6 QB 612: 40 LJQB 300 

i ^ an aPpeal under Section 41T 

rl F .'n C ' lrom a decision of the Sessions. 
Judge Gwalior m an appeal acquitting the respon- 

fhe akl Randan who had been convicted by 
the i-aiiway Magistrate Lashkar of an offence un- 

polJsTS m 6 Essentlal SuppUes (Temporar >’ 

(2) The eharge against the respondent Devakin- 
andan was that on 18-4-51, he travelled by a passen- 
ger train from Agra to Morena and carried with, 
him 22 pairs of Dnoties without obtaining a per- 
mit m that behalf from the competent authority, 
and thus contravened Clause 3 ol the Cotton Tex- 
tile (Consol of Movement) Order 1948 made by 

Govemment under Section 3, Essential 
Supplies (Temporary Powers) Act, 1943. The ac- 
cused admitted having transported by rail from 
Agra to Morena 22 pairs of Dnoties on 19-4-51. He 
also admitted that he had no permit. But ’ he 
pleaaed that he was taking these Dhoties in con- 
nection with the marriage of his sister and that 
ne was not aware that a permit was required for 
the transport of Dhoties. On these facts, the 
learned Magistrate found him guilty under Section 
7 (1) of the Act. The accused then preferred an 
appeal against the conviction and sentence to the 
Sessions Judge Gwalior. in appeal the learned 

re ^ erre h to the provisions of the 
Madhya Bharat Cotton Textile (Control of Move- 
ment) Order of 1948 and observed that under Sec- 
tion 3 of this Order the export of cloth from 
Madhya Bharat except under and in accordance 
with a general or special permit issued by the Tex- 
tile Commissioner was prohibited and that there 
was no restriction on the import of the cloth into- 
Madhya Bharat, and that as the act of the accus- 
ed in bringing 22 pairs of Dhoties from A^ra to 
Morena was an importation of the cloth he had 
committed no offence. 

(3) After hearing Mr. Shiv D a yal learned Deputy 
Government Advocate for the State, I have formed 
the opinion that this appeal must be dismissed. 
The learned Sessions Judge was no doubt palpably 
wrong in determining the guilt or innocence of the 
™ C ^ ed reference to the provisions of the 

Madhya Bharat Cotton Textile (Control of Move- 
ment) Order 1948 which was not in force on the- 
date of the alleged occurrence and which had al- 
ready been repeated in 1950 by the extension to 
the State of Madhya Bharat, of the Cotton Tex- 
tile (Control of Movement) Order 1948 made by the 
Central Government under the Central Act, name- 
ly, the Essential Supplies (Temporary Powers) Act 
1948 which Act was also extended to this State on 
17-8-50. The learned Sessions Judge overlooked' 
the fact that the charge framed by the Railway- 
Magistrate against the accused distinctly mention- 
ed that he w a s being charged for the contraven- 
tion of the order made by the Central Govern- 
ment under the Essential Supplies (Temporarv 
Powers) Act, 1946. 
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(4> The question for determination in this appeal 
is, whctncr the respondent has contravened Sec- 
tion 3, Cotton Textiles (Control o- Movement) 
■Order 1948. This section is as lollows: 

-No person shall transport or cause to be trans- 
ported by rail, road. aa\ sea or inland navigation 
trom any place in India to any place therein any 
cloth varn or apparel except under and in ac- 
cordance with (1> a general permit notified in 
the Gazette of India by the Textile Commis- 
sioner; 
or 

(2) a special transport permit issued by the 
Textile Commissioner.” 

(5) A general permit in pursuance of this sec- 
tion was notiiied by the Textile Commissioner on 
13-8-49. (Ministry of Industries and Supplies New 
Delhi) 15 (Tex, 149.) dated 13-IH949. 

(6) Clause 1 of this permit divided India into 

various zones mentioning the State oi Uttar Pra- 
desh and the Slate of Madhya Bharat as two 
separate zones. Clause 2 of the general permit 
provided that 

“Any person may transport or cause to be trans- 
ported by rail, road, air, sea, or inland naviga- 
tion cloth or yarn as part of his personal luggage 
from any place in any zone to any other place 
in that or any other zone.” 

(7) For the purposes of Cotton Textil? < Control) 
•of Movement) Order 1943 ”clolh” lias the same 
meaning as it has in the Cotton Textile (Central) 
Order 1948 and it is clear from the definition ol' 
cloth given in the latter Order that Dhoties are 
included as given in the definition of Cloth. It 
will thus be seen from the above provisions that 
the transport by rail of one pair of Dhoti or of 22 
pairs of Dhoties as a part of one's personal luggage 
did not constitute an offence under the general 
permit which was produced before the Railway 
Magistrate. It is not disputed that the appellant 
carried the Dhoties in a hold-all bedding and in 
a hand bag. The learned Deputy Government Ad- 
vocate, however, says that as the accused was not 
carrying the dhoties for his own personal use and 
as he could not be supposed to cany 22 pairs of 
Dhoties for his use, it cannot be held that he was 
carrying these pairs of Dhoties as part of his 
personal luggage. I am unable to accede to this 
contention. The word ‘luggage’ as used in cl. 2 

' of the general permit must bo contra-distinguished 
i from the word “parcel” and so also the word “per- 
sonal” must be distinguished from the word “busi- 
ness”. The expression “personal luggage” would 
then include whatever a passenger takes with him 
for his personal use or convenience according to 
the habits of the particular class to which he be- 
longs, either with reference to the immediate neces- 
sities or ultimate purpose of the journey. See — 
•Macrow v. Great Werters Rly. Co.’, (1871) LR 6 
■q. B. 612 (A). 

It must be noted that cl. 2 of the General Permit 
does not provide that the cloth being transported 
must be for one’s own personal use. It refers to 
the transport of the cloth as part of personal 
! language. If, therefore, a person carries cloth, not 
ifor business but to make a gift of it to his rela- 
tives, along with other articles for his own personal 
use or convenience in a hand bag, portmanteau 
or a hold-all, it cannot be said that he is not carry- 
ing the cloth as part of his personal luggage. The 
fact that he does not propose to use the cloth 
himself is immaterial. In the present case there 
is nothing to indicate that the statement of the 
accused that he was taking the Dhoties in con- 
nection with his sister’s marriage is not true and 


that in fact he was transporting them for busi- 
ness. In the absence, therefore, of any restric- 
tion in cl. 2 of tne General Permit which was be- 
fore the Magistrate as to the limit of cloth that 
can be carried as a part of one’s personal luggage, 
the act oi the accused in transporting 22 pairs 
ox Dhoties from Agra to Morena does not consti- 
tute any offence. 

(8) But the learned Deputy Government Advo- 
cate after the close of the arguments and while 
the case was pending for judgment drew my at- 
tention to a notification No. 15 Tex. 1/49 (C. T.) 
dated 17-2-51 issued by the Textile Commissioner 
under S. 3 of the Cotton Textile (Control of Move- 
ment) Order 1948, by which clause 2 of the General 
Permit issued on 13-8-49 was modified so as to 
permit a passenger to carry cloth or yarn as part 
of his personal luggage only up to the limit of 20 
pounds in weight. Under this Notification, there 
can be no doubt that the transport of cloth or 
varn as part of one's personal luggage from any 
place in any zone to any other place or any other 
zone constitutes a contravention of S. 3 of the 
Cotton Textile (Control of Movement) Order 1948, 
If the cloth or the yarn transported exceeds 20 
pounds in weight. But I do not think that in the 
present case the State can take advantage of this 
notification to secure the conviction of the res- 
pondent, because the notification in question was 
never placed and proved before the Railway Magis- 
trate with the result that though the constable 
who arrested the respondent deposed that the 
we'ght of Dhoties was 33 seers that is, 66 pounds, 
the learned Magistrate did not put to the accus- 
ed any question in the examination under S. 342, 
Criminal P. C., as regards the weight of the 
Dhoties. No inference, therefore, can be drawn 
against the respondent from the statement of the 
Co as table that the weight of the Dhoties was 66 
pounds. In these circumstances, the respondent 
cannot be held guilty of the contravention of S. 
3 of the Cotton Textile (Control of Movement) 
Order 1948 on the material on the record. Hav- 
ing regard to the fact that the omission on the 
part of the Railway Magistrate to question the 
accused as to the weight of the Dhoties he was 
carrying, was one solely on account of the de- 
fault of the prosecution in failing to produce and 
prove before the Magistrate the Notification No. 
15 of 17-2-51, I do not think this Court would be 
justified in ordering a retrial of the accused. 

(9) For the foregoing reasons, this appeal must, 
in my opinion, be dismissed. 

(10) CHATURVEDI, J. : I agree. 

C/D.H. Appeal dismissed. 
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Bhanwarlal Mansukhlal, Applicant v. The 
State. * 

Criminal Revn. No. 164 of 1950, D/- 7-Z-51. 

Criminal P. C. (1898), S. 426 (l)-Operatioa 
of bail. 

The section does not restrict operation 
of bail only for the period the aPP^ 1 « 
pending. < Para 2) 

Anno; Cr. P. C., S. 426 N. 6. 1 ' 

Patankar, for Applicant; Govt. Advocate, for 
the State. 

ORDER: The Sessions Judge Shujaipu 

ordered the surety bond of the applicant to 
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f°^. ei ‘ ed ' Against that order the surety has 
filed this application in revision 

( 2 ), The learned counsel for the applicant has 
urgea only one point oetore me. He argues th*t 
under S. 353, Gwalior Criminal P. C. bail can 
be taken only for the period the appeal is 
pending. As the judgment of the appellate 
Court has been delivered, the surety cannot be 
called upon to produce the accused. Section 
| 53 ’ Gwalior Criminal P. C. is equivalent to 

■ 42( b Indian Criminal P. C. The section runs 
•as follows: 

“(1) Pending any appeal by a convicted 

person the appellate Court may, for reasons 

to be recorded in writing, order that the 

execution of the sentence or order appealed 

against, be suspended and also, if ’he is in 

confinement, that he be released on bail or 
on his bond.” 

The language of the section does n:t justify the 
inference that bail can be taken only for that 

f^°l dUrm ?- whi , ch the appeal is pending. AJ1 

-Jnfhn - sec } lc ! n down is that the Court 
is authorised to release a convicted person, if 

of c ° nfinement > on bail during the ^pendency 

of the appeal. The order of releasin'* the 

accused on bail can be passed while the appeal 

s pending But the section does not restrict 

iTvInTne* Th* 0nly f ° r the P eriod the appeal 
( ls Pending. This argument, therefore ha<T no 

) substance It may also be mentioned here chat 

the learned Judge, who decided the appeal in 

his judgment directed the lower Courf to take 

5? the sentence - Hence it Sot be 

said that the surety is being called upon to 

produce the accused after the judgment was 

d pi llV + l red > fhe ar ^ um ont of the leafnedcoun- 
sel, therefore, cannot be accepted. 

dismissed® application in revision is, therefore, 
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Revision dismissed. 


decision ^ could not be said to have 
acted in a manner calling lor the interfer- 
ence by the High Court in exercise of its 

SL v ermtend ence as in that case it 
would be acting as a Court of appeal to 

correct, errors of law. Case law discussed. 

t-. , (Para 20) 

Q C. Bharucha and S. R. Joshi, for Applicant- 
s' lv f* Samvatsar for Opponents Nos. l and 5- 

CA^S C CITED AdV ° CatS " General5 f ° r the State ‘ 

(A) (’51) AIR 1951 Cal 193 (SB) 

(xd) (’53) AIR 1953 SC 58: 1953 SCR 302 fSP'i 

^lOS^HCR^S ? 953 Madh B 19?: Madh B ^ 

(D) (1888) 57 LJQB 513: 21 QBD 313 

(E) (’52) AIR 1952 SC 319: 1952 SCR 696 (SC) 

(F) ( 52) AIR 1952 SC 179: 1952 SCR 519 (SC) 

NEWASKAR J : Petitioner Shantilal Chaudhary 
an Advocate ol Rajgarh and opponents Nos. 1 to 
G were nominated as candidates in the last general 
elections lor the general seat prescribed for con- 
stituency No. 49 lor Madhya Bharat Legislative 
Assembly. Out ox these 7 candidates opponents 
nos. 4, 5 and 6 withdrew their candidature and 
opponent No 1 Raghurajsing Dashrathsingn was 
cteciared elected after contest. 

(2) On 22-4-1952 petitioner submitted an election 
petition under S. 80, Representation of the People 
Act calling in question opponent No. i’s election 
on tne ground that the same had been procured 
by the commission of ‘major corrupt practices etc.’ 
This was received in the office of Election Commis- 
sioner on 2o-4-1952. The petition was accompanied 
°y bc ns. A to G containing the particulars of these 
corrupt and illegal practices. 

(3) The Election Commission by their Secretary’s 
letter dated 21-6-1952 called upon the petitioner 
to show cause why the petition should not be 
dismissed under S. 85 of the Act as Schs. A to G 

referred to above had not been duly verified as 
provided by S. 83 (2). 
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(INDORE BENCH) 

n s .™ c - J - AND NEWASKAR j. 

Civil Misc. Appln. No. 49 of 1952, D/- 17-7-e 

Constitution of India, Art 991 

SSA, '»< rSrx 

If is the Election Tribunal to deter 
mine whether the forms of * 

tached to the election petition fulfil ttielelal 
requirements of the Representation nf 
People Act under which the Tribunal actf 
That is the very issue which the Tribunal 

has to determine before proceedingfurther 
to determine, the issues involved i^ the 
petition , and the reply thereof on merits 

The jurisdiction of the Tribunal do“s not 

depend upon the facts whether the Sch£- 
dules are properly verified or not but is 
independent of it. The Legislature in giving 
the Tribunal power to dismiss the petition 
for failure of the petitioner to supply Sche^ 
dules duly verified in the manner laid down 
in the Code of Civil Procedure has empower- 
ed the Tribunal to determine whether the 
Schedules are duly verified or not and while 
in so doing even if it arrived at an erro- 


(4) The petitioner thereupon submitted verifi- 
cation to all the aforesaid Schedules by getting 
them typed on a single sheet of paper. The Elec- 
tion Commission then admitted the petition and 
forwarded the same to the Election Tribunal for 
trial on merits. 

(5) ’Hie Election Tribunal thereupon fixed on 
20-9-1952 as the date for hearing the petition 
which was later adjourned to 22-10-1952 and on 
this date opponent Raghurajsingh and opponent 
Kailashnarayan in their written statement raised 
a preliminary objection that the Schs. A to G 
were not verified as required by law and the petition 
was liable to be dismissed on that ground alone. 

^ (6 L A u fter , hearing ar guments on this objection 
the Tribunal by its order dated 1-12-1952 held that 
the Schedules could be permitted to be verified 
even at that stage and accordingly granted per- 
imssion to ‘add to several Schedules necessary 
verifications i.e. to verify every single Schedule’. 
In compliance with this leave the petitioner filed 
several pieces of paper each containing verification 
in respect of each of the Schedules without actually 
appending verification underneath each of the 
Schedules. These several loose sheets were ordered 
to be filed by the order of the Chairman dated 
7-11-1951. 

(7) On 28-11-1952 respondent 1 repeated his objec- 
tion that the Schedules were still not duly verified 
and hence the allegations of fact contained in 
them could not be adjudicated upon. 
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(8) L’his objection was upheld by the Tribunal 
after hearing arguments on the point by its order 
dated 28-11-52. 

(9) The present petition under Art. 227 of the 
Constitution is directed against this order of the 
Tribunal. 

(10) The main contention raised by the learned 
counsel Mr. S. R. Joshi for the petitioner is that 
the view of the Tribunal that it was essential to 
append the verification underneath each indivi- 
dual Schedule is manifestly erroneous and has re- 
sulted in obvious miscarriage of justice because 
the petitioner now, if the decision of the Tribu- 
nal stands, will be wholly prevented from proving 
the allegations of facts contained in the Sche- 
dules aforesaid. 

(11) Before considering the correctness or other- 
wise of the view of the Tribunal on this question 
of verification, we shall have first to see whether 
the decision such as this can very well be assailed 
by resorting to power of this Court under Art. 227 
of the Constitution. 

(12) The question with regard to the meaning 
and scope of Art. 227 of the Constitution has been 
subject of consideration both before the Supreme 
Court and High Courts of States including this 
Court. 

(13) In — ‘Dalmia Jain Airways Ltd. v. Suku- 
mar Mukherjee’, AIR 1951 Cal 193 (A) it has 
been held that ‘Superintendence’ does not vest 
the High Court with unlimited power to correct 
all species of hardship. The word has gathered 
legal force and signification. It does not involve 
responsibility of the superintending tribunal for 
correctness of the decision of inferior Courts 
either in fact or in law. 

(14) If the inferior Court, after hearing the 
parties, comes to an erroneous decision, on a mat- 
ter within its jurisdiction the Court having power 
of superintendence never interferes. 

(15) The only mode of questioning the propriety 
of such a decision is by way of an appeal where 
one is provided or not at all. 

(1G) The general superintendence conferred by 
this Constitutional provision over all jurisdictions 
subject to appeals, involves a duty to keep them 
within bounds of their authority, to see that they 
do, what their duty requires them to do and that 
they do it in a legal manner. 

(17) In — ‘D. N. Banerji v. P. R. Mukherjee’, 
AIR 1953 SC 58 (B) Chandrasekhara Aiyar J. has 
remarked : 

“Unless there is any grave miscarriage of justice 
or flagrant violation of law calling for an inter- 
vention, it is not for the High Court under Art. 
226 or 227 of the Constitution to interfere.” 

(18) In — ‘Jamuna Prasad v. Lachhiram’, AIR 
1953 Madh B 197 (C) a Division Bench of this 
Court has considered this question. The judg- 
ment in this case was given by Dixit J. with which 
the learned Chief Justice concurred. In this deci- 
sion following words of Lord Esher M. R. in — 
‘R. v. Income-tax Special Purposes Commr.’, (1888) 
21 Q B D 313 (D) were quoted with approval: 

“When an inferior Court or tribunal or body, 
which lias to exercise the power of deciding 
facts is first established by Act of Parliament, 
the Legislature has to consider what powers it 
will give that tribunal or body. It may in effect 
say that, if a certain state of facts exists and 
is shown to such tribunal or body before it 
proceeds to do certain thing, it shall have juris- 
diction to do such thing, but not otherwise. There 
it is not for them conclusively to decide whether 
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that state of facts exists, and, if they exercise 
the jurisdiction without its existence, what they 
do may be questioned, and it will be held that 
they have acted without jurisdiction. But there 
is another state of things which may exist. The 
Legislature may entrust the tribunal or body 
with a jurisdiction, which includes the jurisdic- 
tion to determine whether the preliminary state 
of facts exists as well as the jurisdiction, on 
finding that it does exist, to proceed further or 
do something more. When the Legislature are 
establishing such a tribunal or body with limited 
jurisdiction, they also have to consider, what- 
ever jurisdiction they give them, whether there 
shall be any appeal from their decision for other- 
wise there will be none. In the second of the 
two cases I have mentioned it is an erroneous 
application of the formula to say that the tri- 
bunal cannot give themselves jurisdiction by 
wrongly deciding certain facts to exist, because 
the Legislature gave them jurisdiction to deter- 
mine all the facts, including the existence of 
the preliminary facts on which the further 
exercise of their jurisdiction depends; and if 
they were so to decide without any appeal being 
given, there is no appeal from such exercise of 
their jurisdiction.” 

In Para. 14 of the judgment the learned Judge 
further on held : 

“The law to be gathered from the Supreme Court 
decisions relied upon by the opponents — ‘Eb- 
rahim Aboobakar v. Custodian General of 
Evacuee Property, New Delhi’, AIR 1952 SC 319 
(E) and — ‘Parry & Co. Ltd. Dara House, 
Madras v. Commercial Employees Association 
Madras’, AIR 1952 SC 179 (P) and especially 
from the English cases referred to above, is 
that, if a certain state of facts has to exist be- 
fore an inferior Tribunal has jurisdiction to do 
certain things, the Tribunal must, to enable it- 
self to obtain jurisdiction, find that those facts 
exist. The Tribunal cannot give itself jurisdic- 
tion by a wrong decision on them and the 
Superior Court may by means of proceedings 
for certiorari, inquire into the correctness of the 
decision. The decision as to those facts is col- 
lateral because, though the existence of juris- 
diction depends thereon, it is not the main 
question which the Tribunal has to decide. If 
on the other hand the Tribunal is given jurisdic- 
tion to determine certain facts and those facts 
form a part of the very issue which the Tribunal 
has to decide and the Act constituting the Tri- 
bunal gives it the power to come to a final deci- 
sion on that matter then the decision of the 
Tribunal cannot be treated as one going to its 
jurisdiction and cannot, therefore, be questioned 
in any Court.” 

(19) The ratio decidendi of these cases is that 
where there is any grave miscarriage of justice 
and flagrant violation of law or where the Court 
or Tribunal failed to act within bounds of its 
authority or contrary to the provisions of law 
prescribing the mode of its acting and which has 
materially affected its decision the High Court 
might interfere to remedy obvious error or grave 
injustice. It may also interfere where machinery 
of law has been harnessed ‘fraudulently’ oyj » 
party to achieve his end or the Court or the Tn- 
bunnl has acted contrary to the principles oi 
natural justice. But it certainly cannot be exer- 
cised where the effect of such interference worn 
be practically to exercise powers of an 
Court when in fact no appeal is provided. Nor can 
it be exercised on the ground that the order or 
decision is erroneous on merits. 
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. (2 , 0) A PP*ying these tests to the present case it 
i u clear that it is for the Election Tribunal to 
determine whether the forms of Schedules attached 
‘to tne election petition fulfil the legal reauire- 

That S i° f the e Act under which the Tribunal acts, 
that is the very issue which the Tribunal has to 
cLtermme before proceeding further to determine 

th«JS UeS mvolv , ed 111 tlle Petition and the reply 
tlu.eof on merits. The jurisdiction of the Tri- 

f°hP °f , n ° fc depend u P° n the facts whether 
the Schedules are properly verified or not but is 

independent of it. The Legislature in giving the 

Tribunal power to dismiss the petition for failure 

?L the petltloner t0 supply Schedules duly vert 
fled _ m the manner laid down in the Code of 
Ciyn Procedure has empowered the Tribunal to 
etermme whether the Schedules are duly verified 
or not and while in so doing even if it arrived at 
an erroneous decision it could not be said to have 

fh» e w a _, m ^ Per calling for the interference by 
the High Court m exercise of its powers of super- 

I £ a ™ nr m th ? fc (case?) would ^ acting 
t |as a Court of appeal to correct errors of law. 

(21) It is contended by Mr. Joshi that if it is 
TeTthe et ^ VieW ° f the Tribunal is tocoroecl 

men tne*e is no remedy to avoid the harm cmH 

submitted^ thaf 113813111 ^ 1 arld material - He further 
u that grave ^Justice in this case will 

involved^ which 1 if a technical view of the matter 
wm he erroneous inasmuch as a party 

shut out and prevented frnm 

KK. the c ” r « -ffKSVB 

L h ? LfSS 

bearing on the question as discussed above «£ir 

J” "‘Si moT Si 

i,TS *S£ •*«>•& «“ 

giving rise to the present stapf ® f ci . 1 ?n mstances 
brought about by the Sonef hfif e if gS Were 

.K SsVthL Co^rf^f <***» ** 

the Constitution 3 cannot he A J L 227 of 

accordingly dismissed wif-h ^Lf en 4. tertained - is 

1 s “ *r ~ N “' 
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Petition dismissed. 


of 1050, 

■ Burden 


A. I. R. 1953 MDH B. 269 (Vol. 40, C. N. 105) 

(GWALIOR BENCH) 

SHINDE C. J. 

Bhagga and others* Appellants t 
singh, Respondent. ^PP e ^ants v. Jorawar- 

Second Appeals Nos. 129 in ' iqi 
D/- 10-4-1953. t0 131 

of ( proS° rt 7 ~ Ma,icious Prosecution . 

the plaintiff has * to prove 1 (a) thatTe tion ’ 
prosecuted by the defendant; (b) t hat The 

favour of the plaintiff; ( c ) that thf^L 
cution was instituted without any refson” 
able and probable cause; and (d) that It 

am> - s - 100 - 

™ as - - s s..ri“i; si 


Heeel Prosecution, based on evi- 

dence is binding in second appeal. 

(P3F3 \ 

tcT Tort P ’ f S ■ 100 3nd 101 N ' 39 and 54 - 
Of malice rt ~ Malicious prosecution — Proof 

Malice can be inferred in certain circum- 
stances from absence of reasonable 
probable cause, if a prosecution is launch- 
ed with the knowledge that the accused has 
committed no offence then whatever mav 
be the motive which actuates the proseo/ 

tor the prosecution would be considered to 

o e 0 gn !? mall f ou s intention in law. (1892) 

~ QBO /18 and AIR 1936 Mad 547, Rel. on. 

(P3F3 3) 

for M re n spoTdent r Ap P ellants = Bhagwanswaroop, 
CASES CITED : 

(A) (’26) AIR 1926 PC 46: 1 Luck 216 

(B) (1892) 61 LJ QB 151; 2 OB 718 <PC) 

(C) (’36) AIR 1936 Mad 547: 59 Mad 887 

appeals arise out 
if. 1 v, 6 i i ts ed Baldeosingh, Bhagga and 
Parshad, for damages on the ground of mallei 
ous prosecution. The facts briefly are that 

filed a c °mplaint against Balded 

smgh, Bnagga and Parshadi on the ground that 
they cut and stole a Babool tree which was fn 

Plaint was dismissed on Z ground that it Ts 

free flom ' ^ accused ^le the Baboo! 
iree from the possession of the comnlainant a 

Se° n B Tt aS fha a ! S0 flIed , b e f °° r e ° ° "the 3 Sess i o ns 
aupnflv W i? S ?, lso dlsaJ iowed. Conse- 

SitatofSSfe, * b %l\ r0 zi 

ous prosecution. The trial efurt decreed 
the extent gr of te Rs ^Tnf 3 t0 d Bald ecsingh !o 

Bh«S? » the' extent Tits "«/- Seh”! at" 

s'eS s-sy-a trtinsrgJB 

appeals.' 311 th ” ,hree pIaintifft have filed these 

(2) As the points involved in the cases were 
the same, both the lower courts disposed nf th» 

cases by one judgment. As similar P p 0 fnts have 

been raised before me in all the three anoelhf 

01 ,h ' apftea'ls hv 

Baldeosingh came to own the tree The loweT 
court has also stated in its iudempnt (LiTu 
plaintiffs-appellants have not'afcd any evi 
dence to prove that the complainant was actu 
ated by malice. It may be said at one- that the 

foT eS the n decis°o V n e o r f S 7h P iS absoluteJ y immaterial 

has to Drove In tn ^ CaS6 -- What the Plaintiff 

prosecuted bv !he de/ a J es . 1S (a) that he was 
prosecuted by the defendant; (b) that the Dro- 

th| d D n if!nt C T P M .t^rroinated in favour of 
stituted P r0secu tion was in- 

cause d and fd) tbpt n > reas ? nable and probable 
ffnSnU that ^ was due to a malicious in- 

Sah» ATR ( Tq 9« ?f% addar Sin ^ h v - Bud ri 
Sah, AIR 1926 PC 46 (A)). That the plaintiffs 

were prosecuted and that they were acquitted is 

not disputed m this case. What we have to see 
is whether there was any reasonable and prob- 

a ^} e +u CaUS 4.u * 0I \ ? au . ncb rn£ the prosecution and 
whether the plaintiff was actuated in institut- 
ing the proceedings by malice. 
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The trial court has definitely found that the 
prosecution was launched without reasonable 
and probable cause. This finding of the trial 
court is based on the facts found on the evi- 
dence that the tree, at the time ox cutting, was 
in the possession of Baldeosingh plaintiff, and 
consequently no theft could be committed of 
the tree. This finding has not been reversed 
by the lower appellate court. Consequently this 
finding is binding on me. All that has to be 
determined now, therefore, is whether the pro- 
secution was due to a malicious intention. It 
must be admitted at once that there is no evi- 
dence on record to prove that Baldeosingh was 
actuated by malice in launching the criminal 
proceedings. But malice can be inferred under 
certain circumstances from absence of reason- 
able and probable cause. 

In — ‘Brown v. Hawkes’, (1392) 2 QB 718 

(B), Cave J. observed as follows : 

“Now malice, in its widest and vaguest sense, 
has been said to mean any wrong or indirect 
motive; and malice can be proved, either by 
shewing what the motive was and that it was 
wrong, or by shewing that the circumstances 
were such that the prosecution can only be 
accounted for by imputing some wrong or 
indirect motive to the prosecutor.” 

The same learned Judge further observed : 

“Of course, there may be such plain want of 
reasonable and probable cause that the jury 
may come to the conclusion that the prose- 
cutor could not honestly have believed in the 
charge he made, and in that case want of 
reasonable and probable cause is evidence of 
malice.” 

The same proposition was affirmed in — ‘Karup- 
panna Pillai v. F. W. Haughton’, AIR 1936 Mad 
547 (C). King J., who delivered the judgment 
of the court, observed as follows : 

“The situation reduced to its simplest terms is 
this, that the Chairman knew that the appel- 
lant had committed no offence and that in 
spite of that knowledge he decided to prose- 
cute him. His motive for doing so may have 
been not to gratify a personal spite but to 
promote what he thought the best interests 
of the Municipality. But the fact remains that 
he prosecuted a person who, he knew, was 
not guilty of any offence. That being the case, 
it seems to us clear that there cannot have 
been any reasonable or probable cause for 
the prosecution, and whatever his motive may 
have been, to have embarked upon a prose- 
cution of this kind without reasonable or pro- 
bable cause must amount to malice in law.” 

Both these cases have laid down a proposi- 
tion that if a prosecution is launched with the 
knowledge that the accused has committed no 
offence then whatever may be the motive which 
actuates the prosecutor, the prosecution would 
be considered to be due to malicious intention 
in law. In the present case the possession of 
the tree was with plaintiff Baldeosingh. Bhagga 
and Parshadi were the servants of Baldeosingh. 
They cut the tree which was in the field of 
Baldeosingh. Jorawarsingh, therefore, could not 
honestly have believed in the charge of theft 
which 'he made against the present plaintiffs. 
Consequently, absence of reasonable and pro- 
bable cause in this case is evidence of malice. 
In these circumstances, even the requirement 
of malicious intention is satisfied in this case. 
The suits must, therefore, be decreed. 


(4) In the result the appeals are allowed 
and the decrees of the lower appellate courts 
are set aside. The decrees of the trial courts 
are restored. Appellants to get their costs 
throughout. 

B/K.S.B. Appeals allowed. 
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CHATURVEDI J. 

Shankar Singh Ganpat Singh, Applicant v. 
Gajraj Singh Kishori Singh, Opponent. 

Civil Revn. No. 122 of 1950, D/- 25-2-1953. 

Tenancy Laws — Quanoon Mai, Gwalior, 
(Smt. 1983), Ss. 119, 130 and 377 — Decision 
by Revenue Court in partition proceeding — 
Jurisdiction of Civil Court — Res judicata — 
(Civil P. C. (1908), S. 11, Expl. IV). 

Taking the provisions of Ss. 119, 130 and 
377, Gwalior Quanoon Mai, into considera- 
tion along with the principle incorporated 
in Expl. 4 to S. 11, C. P. C., there is no 
escape from the conclusion that a Civil 
Court is not competent to decide the ques- 
tion of title after the termination of the 
partition proceedings in a Revenue Court. 
Case law referred. (Para 8) 

Anno: C. P. C,, S. 11 N. 33. 

Patankar and Hargovind Mishra, for Appli- 
cant; Krishna Bahadur and Vidyasagar, for 
Opponent. 

CASES REFERRED TO: 

(A) (’21) AIR 1921 Oudh 132(2): 63 Ind Cas 
272 

(B) (’23) AIR 1923 All 369: 71 Ind Cas 292 

(C) (’24) AIR 1924 Oudh 317: 75 Ind Cas 868 

(D) (’27) AIR 1927 All 635: 103 Ind Cas 360 

(E) (’31) AIR 1931 All 462: 53 All 568 

ORDER: This is plaintiff’s revision against the 
decree dated 24-2-1950 passed by the learned Dis- 
trict Judge, Shajapur. in second appeal affirming 
the decrees of the first Appellate Court and of 
the trial Court dismissing the plaintiff’s suit for 
a declaration of title. The dispute relates to two 
annas share in a zamindari in village Berakhedi- 
ghat, parganna Basoda. District Bhilsa. It was 
alleged in the plaint that in 1912 a‘ four annas 
share was purchased from one Krishna Singh 
jointly by the father of the plaintiff and that of 
the defendant for a sum of Rs. 231/-. The defen- 
dants’ father Kishore Singh at that time had no 
money with him and so the plaintiff’s father Gan- 
pat Singh had to pay Rs. 115/8/- on behalf of 
Kishore Singh to Kishan Singh. The father of the 
defendant could not pay the said sum of Rs. 115/8 
to the father of the plaintiff and therefore by 
a deed dated 24-12-1912 he relinquished his rights 
in the said zamindari and abandoned his posses- 
sion over it. The said deed could not be register- 
ed and a formal sale deed could not be executed 
when Kishore Singh and Ganpat both died. There- 
after in the Khewat the defendant Gajraj Singh 
was recorded as owner of two annas share, the 
property remaining joint in the name of the co- 
sharers' The plaintiff filed a suit for declaration ot 
title on the basis of adverse possession for more 
than 12 years and wanted that the defendants 
name should be struck off from the Khewat and 
that the partition proceedings should be stay®®* 
The suit was resisted by the defendant on tne 
ground that the partition proceedings had come 
to an end and thereafter the plaintiff’s suit *<» 
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declaration of title could not be entertained The 

nSl an la p ° mt lp lssue was does the decision in 

?won tl0 a w Ult m the court of Assistant Collector 

S riS operates as res judicata? This issue 

was decided in favour of the defendant and the 

smt was dismissed by the trial Court and both 

^PP^late courts have upheld this decision. 

. e Plain tih has now come to this Court in revi- 
sion. 
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(2) Mr. Patankar, on behalf of the plaintiff 
petitioner contends that the revenue Court has not 
mane any inquiry in the plaintiff's title, nor has 
it given any decision as to the ownership of the 
property. He urges that the question of title was 
not duectly and substantially in issue in the Re- 
venue Court in partition proceedings. 

IZZ th « ar g um e n ts of the learned counsel 
°? rt appears that the provisions 

of S. 377 Qanoon Mai, Gwalior, Samvat 1933 

•Y e «-, been overlooked. For the decision of this 
suit s. 377 is important which rendered into Eng- 
lish, runs as follows : g 

(1) Those suits which are cognizable by the 
Revenue Courts under this Act will not be enter- 
tamed m Civil Courts until there is clear direc- 
tion to that effect in this Act. 

, C Y ni r e , a Question by a competent Court is de- 

tne parties t0 a suit, that decision 
will operate as res judicata in subsecment siuts 

between the same parties or their repmentt 

(4) In the Gwalior Act, (i. e., Qanoon Mai) nar 
tition proceedings are governed by chapter s 

naSu n 119 ( l > mentions that an application for 
partition can be made only by a co-sharer r,.hr. 

and .share have been entered in the Khewat 
and who is not shown in the Khewat 

Quabiz” (without possession). It appears from the 
proceedings that when the defendant mar£ * 
application under S. 119 for paSn of his share 

had ^sed 1I mf r objertion 1 ^that le the a defen^nt^ < had 

S*S 

IS I* '.S* ,n ! ?«« to thM 

E Six i 

only a limited jurisdiction for v!, Courfc has 
ciding the question of proprietary ° f * de ' 

tion regarding title is filed In a pardon nm° bJ T 

(a) to decline to grant 1 the for ^ 
tion until the question is determiner! h^ 01 partl " 

petent Court, (b) to requfre ^ Partv 

case to institute a suit in a comiLt^t^n^f th 
(c) to proceed to enquire into the mprif 
objection and decide it as a Civil Court tS ° 6 

(5) The competence of a Civil Court to 
the question of title, therefore, depends upon th^ 
choice exercised by the Revenue r-nnrf UP ?? H? e 

an order un^er^Wa^or rl Jhf 
the Civil Court has authority to trv Ln J' ( ,Z 

the question of title but it is a condition precedent 
that an order under either cl. (a) or cl. (b) should 

be made. On the other hand, if the Revenue Court 
2*“ action under cl. (o and proceeds to de- 
termine the question of title itself the jurisdiction 


of the Civil Court is wholly ousted. In case nc 
Older is passed under cl. (a) or cl tb) if can h n 

piTsumed that the Assistant Collector (Nalb Suba! 

fo.lowed the third course under S. 130 Gwalior 

a H per “ sal of the provisions ^of 

I o- " h’ Jf, d Wlth the Provisions embodied 
m S. 3i7, it will oe manifest that-a suit to dec ; rl~ 

a question of proprietary title in the rn,r--« ZtZ 

rss"essnff“ " not **yssaa % 

a Civil Court unless ancl until it has authoriiv 
irom the Revenue Court to entertain it 1 J 

(6) Mr. Patankar draws my attention in 
provisions of S. 112 and S. 233 (k)? U P Land 
Revenue Act (No. 3 of 1901) and from the absence 

Samvat 1 h i0n ih ■ ln U l e Gwalior Quanoon Mai 

he thinks that the rulings of Allaha- 

‘R-m H T g «khn° U1 ? udh Chief Court reported in— 
Oudh 132 (2) 71 1 V - Kampal Singh’, AIR 1921 

?uS , Sk % % 5, 

£ ' IJ BnaKhan’, AIR 1924 Oudh 317 (C) - Mukand 
u.1, V. Nawbatlal’, AIR 1927 All 635 (D) & -‘Ram 
Re*na v. Lallu Missir’, AIR 1931 All. 462 (E) and 
relied upon by the Courts below have no material 

S^stion in this IZLTTZ 
nf>T Ub 1 be t0 thls view. In my opinion s 130 

U p U S n B Ma1 ' Gwaiior > corresponds to S 111 

d Revenue Act, and there is no substan- 
difference between the two. Section 112 u p 

th e 7 enUe Act of 1901 ' of course lays down 

held 

|f SSJ SVg? H^mf 

eri o? a1, b ^ fc thls alone can not be consider- 

ed to be of such significance when it is cleari v 

that the 6 office 1 ’ ( - C) ° 1 S ' 13 °’ Gwall °r Quanoon Mai 
hat the Officer m charge of partition can decide 

mo* \hat°Vi V 0e “ as a CiviI Ccurt ” ^ 

ioiiow that the decrees of the said Officer nassert 

of rCourTof ri.n° aId h % considered to be decrees 
** f of Cl/l1 J uri sdiction, irrespective of the 

f o C fh T rv q ? e - r f app f al s from them lie or do not he 
to the District Judge or to the High Court. 

(7) Then S. 233 (k), u. P. Land Revenue Act 1901 
only lays down that a Civil Court cannot take c °£ 

fn 'Is lH° f & U 2 Partiti0n except ^ Provided 
m fas. ill & 112. The same result is achieved in 

Gwalior Quanoon Mai by S. 130 read with the nro 

visions embodied in S. 377 adverted to above. As a 

general statement of law I am disposed to agree to 

the remarks of Mukherjee J. at o. 465 of — ‘atr 

1931 All 462 (E)’ that the first question invofved 

m partition proceedings is a question of title The 

court has to declare the title of the respective 

b e -° r< f ltj 311(1 after lt has declared the 
h ^ s Proceed to divide and distribute 
the property. A perusal of chapter 9 of the Gwalior 
Quanoon Mai will then show that as soon as an 

gh^n Ca tn°?b 1S ma i de f0r partition ’ notice is to be 
given to the co-sharers and a date is to be fixed 

for their appearance. They have to file an obiec- 

tion, if any, to the partition. If no question of title 

is laised by them at this stage, then the rmi-nro 

and extent of the interest of the several 

before the Court is to be declared. This order 

would amount to making of a preliminary decree 

fZ partdl0n ln a Civil Court. It is only after pfss 

•, 7 S P^’mmary decree that the property 

ftu dl 'f ded ■ and shares are allotted. If any pa-tv 
fails to raise any question of title, having had an 

opportunity to do so, he would be bailed 
doing so at a later stage bv reason of m 

pie incorporated in explanation 4 toSn, 5 ^ 
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(8) Taking the provisions of Ss. 119, 130 and 377, 
Gwalior Quanoon Mai, into consideration along 
with the principle incorporated in Expl. 4 to S. 11, 
C. P. C., there is no escape from the conclusion 
that a Civil Court- is not competent to decide the 
question of title alter the termmation of the par- 
tition proceed i i igs in a Revenue Court. In this 
view of the matter I dismiss the revision with 
•costs. 

B/D.R.R. Revision dismissed. 


A. I. R. 

filed an application for bringing the legal repre- 
sentatives oi the deceased on record. It is being 
oojectea to by the other party and it is said that 
lc is not possmle to proceed with the case without 
the order oi aoatement being first set aside. But 
it is urged on behalf of applicant that Order 22 . 
Rule 9 does net apply to revisions that have abat- 
ed. In support of this, the learned counsel for 
the applicant has cited — ‘Mahomed Sadaat Aii 
Khan v. Administrator Corporation of city of 
Lahore’, AIR 1949 Lah. 186 (A) and — Manickam 
v. Ramanathan Cliettiar’, AIR 1949 Mad 435 (B). 
With very great respect, I beg to differ. 
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(INDORE BENCH) 

ABDUL HAKIM KHAN J. 

Chakrapani Laltprasad, Applicant v. Bihari- 
lal Mahabir and another, Opponents. 

Small Cause Revn. No. 135 of 1950, D/- 9-4- 

1953. 

(a) Civil P. C. (1908), O. 22, R. 9 and S. Ill 
— Applicability to revision proceeding — AIR 
1949 Lah 18G (FB); AIR 1949 Mad 435, Dis- 
sented from. 

Where any of the parties to a revision 
dies, the suit abates under O. 22. Steps, 
therefore, should be taken for setting aside 
the order of abatement under O. 22, R. 9, 
which applies to a revision proceeding* by 
virtue of S. 141, before applying for sub- 
stitution of legal representative. AIR 
1949 Lah 18G (FB); AIR 1949 Mad 435, 
Dissented from. (Para 4) v 

Anno: C.P.C., O. 22, R. 9 N. 11; S. 141 N. 2 
Pt. 28. 

(b) Civil P. C. (1908), S. 141 — Applicabi- 
lity. AIR 1949 Lah 186 (FB), Dissented from. 

The words “all proceedings” occurring 
in S. 141 embrace proceedings of all cha- 
racter, original as well as those that are 
not original. The word “all” is a compre- 
hensive term. Thus, a revision is a pro- 
ceeding to which S. 141 applies. AIR 1949 
Lah 186 (FB), Dissented from. (Para 5) 

Anno: C. P. C., S. 141 N. 2 Pts. 8 and 28. 

Tambe, for Applicant; Goyal, for Opponents. 

CASES CITED : 

<A) (’49) AIR 1949 Lah 186: Pak LR (1948) 
Lah 225 (FB) 

•(B) (’49) AIR 1949 Mad 435: ILR (1949) Mad 
566 

ORDER: During the pendency of this revision, 
the opponent Biharilal died and within the period 
of limtation prescribed by law, no steps were 
taken to bring the legal representatives of the op- 
ponent on record. An application for bringing 
the legal representatives on record should be filed 
according to Article 176, Limitation Act, in three 
months. But the applicant filed it after about 16 
months when the revis ; on had abated. 


(3) In the first place we have to decide whether 
on the death of any of the parties a revision 
abates or not? It is conceded that a revision 
does abate. The very fact of abatement of a re- 
vision implies that Order 22, Civil P. Q. has been 
applied. Furthermore, the very prayer of the ap- 
plicant to bring the legal representatives of the 
deceased on record impliedly invokes Order 22 be- 
cause the legal representatives are brought on re- 
cord under Order 22, C. P. C. 

(4) I am of opinion that if any of the parties 
to a revision dies, the suit abates under Order 22 
Civil P. C., and that steps should be taken for 
setting aside the order of abatement under Order 
22 Rule 9 Civil P. C. My reason for applying O. 
22 Rule 9 in revisions is that Section 141, Civil 
P. C. has been enacted for precisely such a pur- 
pose. It read thus: 

“The procedure provided in this Code in regard 
to suits shall be followed, as far as it can be 
made applicable, in all proceedings in any Court 
of Civil Jurisdiction.” 

There can be no two views that the proceedings 
in revision are of a civil nature and that 
they are proceedings in a court of civil jurisdic- 
tion. 

(5) The Lahore High Court in its Full Bench de- 
cision reported in — 4 AIR 1949 Lah. 186 (A), has 
expressed the view that Section 141 is so drafted 
as to enable the court to apply the procedure in 
regard to suits to such proceedings as are in pari 
materia with suits and thus original in character. 
But with very great respect I beg to point, out that 
the words “all proceedings” occurring in Section 141 
embrace proceedings of all character, original as 
well as those that are not original. The word 
"all” is a comprehensive term and I see no reason 
why its meaning should be restricted. I have, there- 
fore, no hesitation in saying that a revision is a 
proceeding to which Section 141, Civil P. C. applies 
and in this view of the matter Order 22 and the 
rules thereunder apply to it as well. 

(6) I, therefore, hold that the revision having 
abated, the applicant should first file an applica- 
tion for setting aside the ord£r of abatement. 

A/V.S.B. Ordered accordingly. 


(2) The counsel for the applicant without pray- 
ing for setting aside the order of abatement, has 
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Abolition of PriYy Council Jurisdiction Act 

(5 of 1949), S. 5— See Civil P. C. (1908), 8. 109 

(FB) 878a 

Arbitration Act (10 of 1940), Ss. 17 and 25 
— Binding eftect of award — Award against father 
and sons, in dispute relating to partition of joint 
family properties — Interest of sons not adverse to 

that of father who consented to award Held 

that the sons were also bound by award 4927c 

S. 21 — See also International Law (Private) 

492c 

Ss. 21 and 23 — Jurisdiction of Court to refer 

— Suit including prayer for reliefs in respect of 
properties in foreign country does not lie nor 
reference to arbitration can be made — Question 
of title and prayer for division not pending 
adjudication on date of reference — Legality of 
reference— (Civil P. C. (1908), S. 16) 492a 

S. 21 — “Matters outside suit” — Reference 

of “all matters in dispute and all matters and 
proceedings connected therewith” is not beyond 
scope of suit — Connected “matters and proceed- 
ings” referred is in nature of final prayer for 
general relief in plaint 492 d 


Ss. 21 and 23 — Stay of final decree granted 

in appeal against preliminary decree — Court can 
refer disputo to arbitration during stay — Waiver 
of benefit of stay by party entitled occurs by 
agreement to refer — (Civil P. C. (1908), O. 41, 
R- 5) 492c 

Ss. 21 and 23 — Power of Court — Express 

conferment of power by statute is essential for 
Court to refer dispute to arbitration 492/ 

Ss. 21 and 23 — “At any time before judg- 
ment is pronounced”— “Judgment” means final, 

not interlocutory, judgment — Power to refer after 
preliminary decree exists — Pending appeal has no 
effect on power to refer — (Civil P. C. (1908), 
O. 20, R. 18) 49 2(7 

S. 23 

See (1) ibid, S. 21 492a, e, f, g 

(2) International Law (Private) 492c 

S . 25— See ibid, S. 17 492A; 


Arbitration Act (contd.) 

S. 30 — Invalid portion severable from valid 

part 4926 

S. 30 — “Is otherwise invalid” — Preliminary 

decree in partition suit — Defendant not made 
liable for general accounting but only for money 
traced into his hands — Reference to arbitration 
made subsequent to decree — Final award direct- 
ing defendant to pay on account of mismanage- 
ment — Interim award signed by defendant — 
Final award could not be challanged 492 h 

Ss. 30 and 31 — Questions relating to award 

— Finding of arbitrator not controverted by evi- 
dence on behalf of party challenging — Finding 
must be taken to be correct 492i 


S. 30 — Misconduct — Dispute relating to 

partition of joint family property — Incidental 
direction— No misconduct 492/ 

Ss. 30 and 37 (l) — Application to set aside 

award is not proceedings before arbitrator within 
meaning of S. 37 (1) — S. 5, Limitation Act does 
not apply — (Limitation Act (1908), S. 5 and 


Art. 158) 561 

S. 31 — Sec also ibid, S. 30 492i 

Ss. 31, 32 and 33 — Questions relating to 

award— (Civil P. C. (1908), S. 9) 544 

S. 32— Sec ibid, S. 31 544 

S. 33— Sec ibid, S. 31 544 

,$. 37 (l) — Sec ibid, S. 30 561 


S. 39(1) — Sec Civil P. C. (1908), S. 115 

395 


S. 47 

knowledge 


— Arbitration in pending suit without 
of Court 834 


t S. 47, Proviso — “Consent” to record award 

as compromise must be after the award — (Civil 

P. C. (1908), O. 23, R. 3) : ILR (1946) Mad 39: 
A I R 1945 Mad 294 : 1945-1 Mad L J 463, 
Overruled (FB) 781 


Arms Act (11 of 1S7S), S . 17— See also Consti- 
tution of India, Art. 19 (5) 476c 


S. 17 — Power to issue license for arms 

carries with it power to refuse to issue license — 
R. 43 under Aot is not ultra vires 476a 
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Auditor's Certificate Rules (1932), B. 44— See 

Chartered Accountants Act (1919), Sch., Cl. (c) 

346 

Banking Companies Act (10 of 1949), Ss. 45 A, 
45G — Summary trial 595c 

S. 45G — See also ibid, S. 45 A 595c 

S' 45G — Summary trial 595/ 

S. 45G — Absence of rules 595d 

Bar Councirs Act (38 of 1926), S. 9 (l)—See 
Industrial Disputes Act (1947), S. 36 (4) 447 a 

S' 14 (1) See Industrial Disputes Act 

(1947), S. 36 (4) 

Carriage of Goods by Sea Act (26 of 1925) — 
Carriage of goods by sea — Law applicable in 
India before Act was common law of England as 
applicable to common carriers and not the provi- 
sions of Contract Act relating to bailment — (Con- 
tract Act (1872), Ss. 151 and 152) 3 b 

Sch., Art. 1 (c) and Art. VI — Deck Cargo at 

owner* risk — Art. VI does not apply — Carriage of 
such cargo is not governed by Contract Act — 
Such cargo not being “goods” within meaning of 
Art. 1 (c), carriage of such goods is not governed 
by Carriage of Goods by Sea Act, 1925, but by 
English common law, i. e. by the terms of the 
contract embodied in the bill of lading — Liability 
of the common carrier in such case is not affected 
by Ss. 151 and 152, Contract Act — (Contract Act 
(1872), Ss. 151 and 152) 3c 

Art. VI — See ibid, Sch., Art. 1 (c) 3c 

Carriers’ Act (3 of 1865), S. 2 — Carriage of 
goods in high seas — Act has no application in 
view of definition of common carrier in S. 2 3a 

Cattle Trespass Act (1 of 1871), S. 24 — See 
Madras Preservation of Private Forests Act (27 of 
1949), S. 5 999 

Central Excise Rules (1944), B. 60— See Civil 
P. C. (1908), S, 60 478 

B. 174-See Civil P. C. (1908), S. 60 478 

Chartered Accountants Act (38 of 1949), 

Ss. 20 (2) and 21 (3) — Scope — Proper punish- 
ment 310d 

S' 21 — See also Chartered Accountants 

Regulations, Regn. 11 310a 

t S' 21 and Sch. Cl, ( q ) — Chartered Ac- 

countant —Duty to Income-tax Department: 152 

S' 21 (2) — See Constitution of India, Art. 

133 (1) (c) 79 

S. 21 (3)— See ibid, S. 20 (2) 310d 

S. 22 and Sch. Cl. (V )— Misconduct 3106 

Sch, CL (c) — Contravention — (Auditor’s 

Certificate Rules (1932), R. 44) — (Chartered 
Accountants Act (1949) — Regulations under — 
Regn. 38) 34 g 

Sch. Cl. (q)—See ibid, S. 21 152 

Sch. Cl (V) — See ibid, S. 22 3106 

Chartered Accountants Regulation (1949 ) 

BegnS' 11, 11- A — Proceedings on informa- 
tion — Procedure — (Chartered Accountants Act 
<1949), S. 21) 310a 

Begn. lb A— See ibid, Regn. 11 310a 


Chartered Accountants Regulation ( contd ,) 

BegnS. 38 and 39 — Accountant taking as 

articled clerk, person engaged in business 310c 
Begn, 39 — See ibid, Regn. 38 310c 

Cinematograph Act (37 of 1952), Ss . 2 (c) 
and 10 — Production of films for exhibition — 
Movies — Nature of 269a 

S' 10— See ibid, S. 2 (c) 269a 

Civil Procedure Code (5 of 1908), Preamble, 

See (1) Debt Laws — Madras Agriculturists’ 

Relief Act (4 of 1938), S. 19 

810 

(2) Interpretation of Statutes 

(FB) 6376, 7126; 729a 

(3) Municipalities— Madras Town Plan- 

ning Act (17 of 1920), S. 24 

605 

S. 2 (9)— See Civil P. C. (1908), S. 13 

261a 

Ss. 2 (ll) and 50 and O. 22, B . 3 — 

Legatees unauthorisedly taking possession — Exe- 
cution against — (Succession Act (1925), S. 303) 

6226 

S' 9 

See also (l) Arbitration Act (1940), S. 31 

544 

(2) Madras Hereditary Village 

Offices Act (3 of 1895), S. 13 

9126 

(3) Municipalities — Madras Dis- 

trict Municipalities Act (5 of 
1920), S. 354 689a 

S. 9 — No suit lies where there is no such 

right as that claimed 5836 

S. 9, Explanation — Suit for office 701 

t Ss. 9 and 92 — Private trust 750 d 

S' 11 

See also (1) ibid, S. 13 2616 

(2) ibid, O. 21, R. 85 (Mad.) 

929 

(3) ibid, O. 41, R. 2 261 d 

(4) Debt Laws — Madras Agricul- 

turists’ Relief Act (4 of 

1938), S. 14 548 

(5) Debt Laws — Madras Agricul- 

turists’ Relief Act (4 of 

1938), S. 19 188 

(6) Debt Laws — Madras Agricul- 

turists’ Relief Act (4 of 

1938), S. 19 (2) 914 

(7) Debt Laws — Madras Agricul- 

turists’ Relief Act (4 of 

1938), S. 28 183 

(8) Divorce Act (1869), S. 10 

7926 

(9) Evidence Act (1872), S. 42 

7506 

(10) Houses and Rents — Madras 
Buildings (Lease and Rent 
Control) Act (25 of 1949), 
S. 10 208 
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+* S. 11 — Decree for sale to enforce charge 

passed in prior suit — Second suit for sale to en- 
force charge— Bar of — (Transfer of Property Act 
(1882), Ss. 67 and 100) 32 

S. 11 — Decree against limited owner 624c 

S. 11 — Suit against Hindu widow 676c 

S. 11 Principle of constructive ‘res judicata’ 

— Application to execution proceedings 9485 

S. 11, Expln. IV — “ Ought ” 933 

S. 13 — See also Civil P. C. (1908), 0. 41, 

R. 2 < 261 d 

S . 13 — ' Foreign judgment ’ — Meaning of — 

(Civil P. C. (1908), S. 2 (9) and 0. 20, R. 1) 

261a 

Ss. 13 and 11 — Matter directly adjudicated 

— Some of the items left unadjudicated — No res 
judicata with regard to them 2615 

S. 13, Exceptions — Foreign judgment, when 

not conclusive— Scope of enquiry— Proof — Neces- 
sity of 26lc 

S. 16 

See (1) Arbitration Act (1940), S. 21 

492a 

(2) International Law (Private) 

492c 

S. 20 (c) — Specific articles shown to pur- 
chaser at place of contract — Suit for damages— 
Jurisdiction 389 

S. 24 (4) — See Provincial Small Cause 

Courts Act (1887), S. 25 582a 

— S. 34 (2)— See ibid, O. 34, R. 11 948a 

S. 35 — See also ibid, S. 115 12 

S. 35 — Defendant succeeding and plaintiff’s 

suit dismissed — However defendant’s attitude 

towards plaintiff not commendable Held that 

costs should not follow events 313c 

• S. 35 — Interference by appellate Court 

833a 

S. 35 — By whom costs are to be paid 8335 

S. 35-A — Scope and object 583a 

S. 38 — Power to go behind decree 62c 

S. 38 — Executing Court’s power to go be- 
hind decree 1007 

- — S. 39 (l) and O. 21, Br . 6 and 10 — Execu- 
tion application presented to transferee Court 
before transfer — Validity of presentation 715 

Ss. 39 (1) and 48 (l) and O. 21, Br. 6 and 

10 — Decree passed by c Court — According to 
terms of decree deoree-holder to be paid certain 
money on 13.7-1934— Application filed on 22-6- 
1946 for transmission of decree to N Court for 
execution — Order for transmission passed on 13-7. 

0 1946 — On 12-7-1946 decree-holder presenting 
application for execution to n Court — On same 
day n Court returning application for production 
of copy of decree — Execution application repre- 
sented on 19-7-1946 — Order of transmission and 
order for return held must be presumed to have 
been made at first moment of day — Application 
held must have been taken back after order for 
return was passed — Presentation of application, 


930 
822a 
Agri. 
(4 of 
188 


Civil P. C. ( contd.) 

on 12-6-1946 held was vaild and application be* 
ing in time decree was not barred under S. 48 

71c 

S. 47 

See also (1) ibid, S. 144 

(2) ibid, O. 21, R. 72 

(3) Debt Laws — Madras 

culturists* Relief Act 
1938), S. 19 
— ■ — S. 47 and 0. 21, B. 58 — “Plaintiff whose 
suit is dismissed and. . . .is dismissed”— Explana^. 
tion 916a 

S. 47 — Unnecessary party 9165 

S. 48 — Execution application — Returned for 

amendment of decree — Application for amend, 
ment of decree made in time — Amendment of 
decree made after 12 years — Execution not 
barred 205 

S. 48 (l ) — See ibid, S. 39 (1) 71c 

S. 50— See also ibid, S. 2 (11) 6225 

-Execution against property in hands 

622a 

-Central Excise Rules (1944), Rr. 60 

478 

-See T. P. Act (1882), S. Ill (f): 390 
-Essentials of notice — Notice against 
Railway administration 838a 

S. 92 — See also ibid, S. 9 750d 

S. 92 — Village fund — Suit for accounts: 220 


S. 50. 

of legatees 

S. 60. 

and 174 

S. 64. 

S. 8 0 


S. 92. 
S . 92- 

S. 92 - 
S. 96 


-Advocate-General’s sanction 744 

Further sanction of Advocate- General 

8165 

Parties to a suit under S. 92 906 


See (1) Letters Patent (Madras) Cl. 15 485 
(2) Provincial Small Cause Courts Aofc 
(1887), S. 25 582a 

Ss. 100 and 101 — Negligence — Question of 

fact 726a 

S. 100— Concurrent finding of fact 8545 

S. 100 — Concurrent findings of faot — 

(Transfer of Property Act (1882), S. 53A) 925a 

S. 104— See Letters Patent (Madras) Cl. 15 

' 485 

S. 109 — Sec also Constitution of India, 

Art. 133 (1) (FB) 8785 

* Ss. 109 , 110 — Constitution of India, 

Arts. 133 (1), 135 — Dootrine of vested right of 
appeal— Extent of— Federal Court (Enlargement 
of Jurisdiction) Aot (1947), S. 3 — (Abolition of 
Privy Council Jurisdiction Act (1949), S. 5) 

(FB) 878a 

S. 109 (c) 

Sec (1) Constitution of India, Art. 133 (1) 

(o) 79 

(2) Constitution of India, Art. 134 (1) 
(c) 665 

S. 110 

See (1) ibid, S. 109 (FB) 878a 

(2) Constitution of India, Art. 133 (l) 

(FB) 8785 
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S. 115 — See also Houses and Rents — 

Madras Buildings (Lease and Rent Control) Act 
(25 of 1949, as amended by Act 8 of 1951), 
S. 12 (b) 924a 

Ss. 115 and 35 and 0. 6, B. 17 — Condi- 
tional order for amendment on payment of costs 
to opposite party — Order of amendment itself 
susceptible to revision — High Court can interfere 
with the order for payment of costs and increase 
the amount 12 

1 S. 115 — Appeal — (Arbitration Act (1940), 

S. 39 (1)) — (Madras Letters Patent, Cl. 15): 395 

S. 115 — Case decided — Order impounding 

document under S. 33, Stamp Act — (Stamp Act 
(1899), S. 33) 698a 

S. 115 — Question relating to court-fee and 

jurisdiction 754a 

S. 115 , 0. 21, B. 84 — Acceptance or rejec- 
tion of highest bid by Court is a case decided: 762 

S. 141 and 0. 47, B. 1 — Case under Madras 

Buildings (Lease and Rent Control) Act Order 

in revision by High Court— Review under 0. 47, 

R. 1 — (Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949), 

S. 12B) 2365 

S. 141 , 0. 43, B. 1 (a) — Original petitions 

417a 

Ss. 144, 151, 47, 0. 21, B. 93 — Application 
for mesne profits by way of restitution against 
auction purchaser — (Debt Laws— Madras Agri- 
culturists’ Relief Act (4 of 1938), Ss. 23, 24): 930 
S. 151 

See also (l) ibid, S. 144 930 

(2) ibid, 0. 7, R. 10 897 

(3) Provincial Insolvency Act (1920), 

S - 16 993c 

-S. 151 andsO. 47, B. 1 — Power to review is 

not inherent power — Case under Madras Build, 
ings (Lease and Rent Control) Act _ Order in 
revision by High Court— No review under inherent 
powers— (Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949) 

S ' S * * * * * * 12 o (B 7 ll „ 236a 

b. 151 — No power overriding express provi- 
sions of law 420 

S. 151 , 0. 41, B . 27 — Invoking of S. 151 

955a 

S. 151 and 0. 23 B . 3 — Order setting aside 
compromise decree under S. 151 696 

-0. 1 , B. 8 — See also Hindu Law Joint 

family 8225 

-—0. 1, B. 8 and 0. 21, B. 63 — Suit to set 
aside fraudulent transfers (T. P. Act (1882) 

S. 53) 619 

0. 1, B. 10 — Suit for rent 854a 

0. 1, B. 10 (2)- Proper party— Rule should 

be construed liberally , 618 

0. 3, B. 4 — Power of advocate to make 

admission— (Oaths Act (1873), S. 8) . 708c 

■ 0» 5, B. 17 — See ibid, 0. 9, R. 13, Proviso 

(Mad) 528 


Civil P. C. (contd.) 

0. 6, B. 7 and 0. 8, B. 9 — Additional written- 

statement — Plea put forward unsubstantial and 
belated — Dismissal of application for filing state- 
ment held rightly ordered 492 1 

0. 6, B. 17— See also ibid, S. 115 12 

0. 6, B. 17 — Wife’s suit for separate main- 
tenance — Court can take into account events 
happening during pendency of suit and even 
at stage of first and second appeal 402a 

0. 6, B. 17 — Scope 958c 

0. 7, B. 5 — See Hindu Law — Joint family 

8225 

0. 7, B. 10 — See also Suits Valuation Act 

(1877), S. 11, Proviso (b) 8715 

0. 7, B. 10, 0. 49, B. 3(1) and S. 151 — 

Letters Patent (Madras), Cl. 1 — Constitution of 
India, Art. 215 — Plaint filed on Original Side — 
Power to return for representation — Practice of 
High Court — (Practice — High Court (Madras) ) : 
28 Mad 216, AIR 1927 Mad 846 and C. S. No. 
420 of 1921 (Mad), Dissented from 897 

0. 8, B. 9— See ibid, 0. 6, R. 7 492Z 

0. 8 A (Mad.) — Applicability 9275 

0. 8A, B. 8 (Mad) — Party already on re- 
cord 927a 

0. 9, B. 13 

See also (1) Limitation Act (1908), Art. 152 

360 

(2) Madras Hindu Bigamy Preven- 
tion and Divorce Act (6 of 

1949), S. 5 1003; 

0, 9, B. 13 — “Upon such terms as to costs” 

464 

0. 9, B. 13, Proviso (Mad) and 0. 5, B. 17 


Applicability 
0. 11, B. 12 


S. 123 

0. 11, B. 13 

S. 123 


528- 

See Evidence Act (1872), 

226 

See Evidence Act (1872),. 

226 


0. 19, B. 1 — See Houses and Rents— Madras 

Buildings (Lease and Rent Control) Act (25 of 
1949, as amended by Act 8 of 1951), S. 9 9245- 

0. 20, B. 1 — See Civil P. C. (1908), S. 13 

261a 

0. 20, B. 12 — See also Houses and Rents- 

Madras Buildings Lease and Rent Control Act 
(15 of 1946), S. 2 (4) 47a 

0. 20, Br . 12 and 18 — Scope and applica- 


bility 

0. 20, B. 13 

Sch. 2, Art. 17B 

0. 20, B. 18 


723fr 

See Court- fees Act (1870),. 

576 


See (1) ibid, 0. 20, R. 12 

(2) Arbitration Act (1940), S. 21 

—0. 21, B. 6— See ibid, S. 39 (i) 
—0. 21, B. 10— See ibid, S. 39 (1) 


7235- 
492gr 

71 5; c - 
71 5; o 

— 0. 21, B. 26 — Stay of execution after ap- 
plication to appellate Court is dismissed — (Prac- 
tice) 8765> 


10 


Subject Index, A. I. R. 1953 Madras 


Civil P. C. (contd.) 

0. 21, R. 58 — See ibid, S. 47 916a 

0. 21, R. 63— See ibid, 0. 1, R. 8 619 

0 . 21, R. 69 — Sale from day to day beyond 

date specified in sale warrant — Validity — Rati- 
fication — (Evidence Act (1872), S. 114) — (Con- 
tract Act (1872), S. 196) 860 

0. 21, Rr. 72 and 73, 0. 40, R. 1 and S . 47 

— Purchase of property by decree-holder — Re- 

ceiver without sanction of Court — Purchase i3 
not nullity but voidable at instance of judgment- 
debtors in execution proceedings and not by suit 
— (Trusts Act (1882), S. 62) 822a 

0. 21, R. 73 

See (1) ibid, 0. 21, R. 72 822a 

(2) Tenancy Laws — Madras Estates Land 
Act (1 of 1908), S. 107 490c 

0. 21, R, 84— See ibid, S. 115 762 

0. 21, R. 85 (Mad.) and S. 11 — Non- 

deposit of stamp within time — Sale confirmed on 
compromise — Effect 929 

0. 21, Rr. 89, 90 — Judgment-debtor obtain- 
ing benefit of half rent and depositing amount 
in Court — Amount withdrawn by decree-holder 

— Execution for entire amount in spite of order 
of Court — Decree- holder knowing what was due 

— Property sold in execution and purchased by 

decree-holder himself — Sale set aside 189 

0. 21, R. 90— See also ibid, 0. 21, R. 89 

189 

0. 21, Rr. 90 ana 92 — Restoration of peti- 
tion under R. 90 dismissed for default 587 

0. 21, Rr. 90, 92— Scope — Maintainability 

of suit questioning validity of sale 683 

0. 21, Rr. 90, 92 and 0. 22, R. 2 — Omission 


Evidence 

3916 


to implead legal representative of deceased judg- 
ment-debtor and non-representation of minor 

988a 

0. 21, R. 91 — Sale under Madras Estates 

Land Act — (Tenancy Laws — Madras Estates Land 
Act (1 of 1908), Ss. 131 and 192 (l) ) 6716 

0. 21, R. 92— See also ibid, 0. 21, R. 90 

587; 683; 988a 

0. 21, R. 92 — Necessary parties and notice 

to them 9886 

0. 21, R. 93— See ibid, S. 144 930 

0. 21, R. 94 — What passes at a court sale 

t 8156 

0. 22, Rr. 1 and 10 — Right to sue in per- 
sonal actions — Widow’s claim to maintenance — 
Death of widow ponding suit — Survival of claim 
to legal representative — (T. P. Act (1882), S. 6 
(dd) )_ (Hindu law — Widow 7 — Maintenance) 

202 

0. 22, R. 2-Sec ibid, 0. 21, R. 90 988a 

0. 22, R. 3— See also ibid, S. 2 (11) 6226 

0. 22, li. 3— Legal representative — Repre- 
sentative suit 8(59 

0. 22, R. 10— Sec ibid, 0. 22, R. 1 202 

0, 23, R. I— Suit dismissed with permission 

to bring fresh suit on request of defendant — 
Fresh suit Defendant is estopped from contend- 


Civil P. C. (contd.) 
ing that previous order was illegal - 
Act (1872), S. 115 
0. 23, R. 3 

See also (1) ibid, S. 151 696 

(2) Arbitration Act (1940), S. 47 

Proviso (FB) 781 

0. 23, R. 3 — Agreement to take oath 

Agreement is not adjustment or compromise — 
(Oaths Act (1873), S. 11) 3966 

0. 23, R. 3 and 0. 32, R..7 — Submission to 

aw r ard — Suit against father, major son and minor 
sons — Reference to arbitration ordered by Court 
— Award pronounced consented to by major son 
and father each on his owm behalf and by latter 
on behalf of minor sons as guardian — Sanction 
under 0. 32, R. 7 not obtained — Award can be 
treated as compromise and decree passed against 
major son and father only, but not against minors 
. 49 2p 

0. 26, R. 9 — Object of local investigation 

717a 

0. 26, Rr. 9 and 18 — Presence of parties 

7176 

0. 26, R. 10 — Objections to commissioner’s 

report 717c 

0. 26, R. 18-See ibid, 0. 26, R. 9 7176 

0. 32, R. 3 — Negligence of guardian 369a 

0. 32, R. 7— See ibid, 0. 23, R. 3 492p 

0. 33, R. 10 — Priority of charge 692a 

0. 33, R. 10 (before introduction of R. 14 

in 1942 ) — Sale subject to encumbrances 6926 
0. 34, R. I— Mortgagor, non-joinder of 

821a 

0. 34, R. 4— See T. P. Act (1882 as amend- 
ed in 1929), S. 58 (g) 13 

0. 34, R. 11, S. 34 (2) — Awarding subse- 
quent interest in mortgage decrees — (Deed — Con- 
struction-Decree) 948a 

0. 34, R. 15 — Maintenance decree charging 

certain properties — Execution — Effect of ‘mala 
fide’ collusion — (Decree — Execution — Main- 
tenance — Decree) — (Hindu Law — Maintenance 

Decree) 876a 

I 0. 37, R.2 — Pow’er to condone delay — 

(Limitation Act (1908), Art. 159) — A. I. R. 1949 
Mad. 712, Dissented from 767 

0. 37, R.3 — See Limitation Act (1908), 

Art. 159 909 

0. 40, R. 1-See ibid, 0. 21, R. 72 822a 

0. 41, R.2 — Now 7 plea — Plea of fraud — 

(Civil P. C. (1908), Ss. 11 and 13) 2614. 

-0. 41, R. 5 — See Arbitration Act (1940), 

S. 21 *92a 

0.41, R. 23 — Suit dismissed on one of 

issues Dismissal set aside by second appellate 

Court and suit remanded to lower appellate court 

for disposal according to law 7 on other questions 

involved in appeal — Lower appellate Court held 

could not in its turn remand case to trial Court 

9586 
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0. 41, R. 25 — See also ibid, S. 151 955a 

0. 41, R. 27 — Remand for fresh disposal 

— Remand with direction to admit fresh evidence 

9555 

0. 41, R. 27 — Remand for fresh disposal 


. - i. 

after admitting further evidence in appeal 955c 

0. 41, R. 33 — Duty of appellate Court to 

apply law as it stands on date of hearing appeal 
—Applicability to pending case of Muslim Per- 
sonal Law (Shariat) Application Act (26 of 1937), 
S. 2 (as amended by Mad. Act 18 of 1949) 445 

0. 41, R. 33 — Applicability and scope: 566<Z 

0. 43, R. 1 — See Madras Hindu Bigamy 

Prevention and Divorce Act (6 of 1949), S. 5 

1003 

0. 43, R. 1 (a)— See S. 141 411a 

0. 45, R. 13 — Stay of execution pending 

appeal — Order passed by Government under 
•S. 4 (L), Madras Electricity Supply Undertakings 
(Acquisition) Act (43 of 1949), directing electric 
■company to vest company in Government— Dis- 
missal of application for writ of Certiorari 

Leave to appeal granted — Government seeking to 
acquire company in enforcement of its own order 
■cannot be restrained by an injunction 4755 

0. 45, R. 13 (2) (d ) — Powers of High Court 

pending appeal to Supreme Court 475a 

0. 47, R. 1 

See also (1) ibid, S. 141 2365 

(2) ibid, S. 151 236a 

t 0. 47, R. I— Application under Art. 226 of 

-Review — Constitution of India, 

« 39a 

- Error apparent on the face of 

395 

- Error apparent on face of 

a 419 

-Scope of enquiry not restricted 
by order granting review — Court can reopen 
•entire case g 2 g 

0. 49, R. 3 (l) — See ibid, 0. 7, R. 10 897 

^«r ri ~ See under Constitution of India, 
Art. AAb 

Common Carriers-Camage by sea _ Carriage 
■of deck cargo at owner’s risk-Contract embodied 
jn Bill of Lading exonerating carrier, or its agents 
and servants from liability for loss due to negli 

gence or Otherwise-Short delivery-Carrier held 

not liable for loss 

Companies Act ( 7 of 1913), S. 2, Cl. 9 (a)-See 
Income-tax Act, S. 16 209 

T — ^~ T ? rfc — Wron g d °ne, confined to one 
share-holder of company— Only such share-holder 

can complain _ Other share-holders on behalf of 
himself and others, not being the individuals to 
jhom wrong is done, cannot maintain an action 
ior that wrong 520/t 

~ Ss. 76 and 83B — No validly appointed 
directors at time of annual meeting _ Members 
-can elect one at such meeting 52Q& 


the Constitution 
Art. 226 

0. 47, R. 1. 

the record” 

0. 47, R. 1 

record 

0. 47, R % 8. 


Companies Act ( contd.) 

Ss. 76 and 131 — Failure to hold general 

meeting if good defence for offence under S. 131 

558a 

Ss. 76 and 133 — Distinct offences — (Penal 

Code (1860), S. 71) 5585 

S. 76 (3 ) — Powers of Court 467e 

S. 79 — Proxy — Relationship between proxy 

and share-holder is that of agent and principal 

Contract Act (1872), S. 182 520/ 

S. 79 — Adjournment — Meeting is to be con- 
ducted in accordance with Articles of Association 
— Articles giving authority to adjourn — Chair- 
man can adjourn meeting with consent — Share- 
holder pressing for adjournment — He cannot 

afterwards complain about the adjournment 

(Evidence Act (1872), S. 115) 520Z 

S. 79 (l ) — According to an Article of Asso- 
ciation member whose name had not been in the 
register for continuous period of two months im- 
mediately preceding the date of meeting, not 

entitled to vote or to be reckoned in a quorum 

Article held illegal being contrary to S. 79 (l) (e) 

520cZ 

S. 79 (2) (g), Sch. I, Table A t Regns . 65, 66 

— Right to vote by proxy — It is not common 
law right — It is determined by Articles of Asso- 
ciation which is a contract between shareholder 
and company 520c 

S . 79 (2) (g), Sch. I, Table A, Regn. 65 — 

Proxy can be validly given only to person who 
is a member of company, in the absence of a pro- 
vision to the contrary in the Articles 520^ 

S . 83B — See also ibid, S. 76 5205 

S . 83B — Power to co-opt directors Ex- 
tinguishment of 467a 

S. 83B — Power to co-opt directors — Exer- 
cise of 467c 

— = — S. 83B — Mala fide co-option 467cZ 

<$. 83B — Company can delegate to Board of 

Directors its power to appoint directors 520a 

S. 861 — Retirement of directors 4675 

S. 87B — See also ibid, S. 87C 1975 

S. 87G — Office allowance is distinct from 

remuneration 197a 

Ss. 87C and 87 B (f ) — Contract for specified 

period — Winding up before expiry of contract 
period — Claim for office allowance and damages 

1975 

— —S. 131 — See ibid, S. 76 558a 

S. 133— See ibid, S. 76 5585 

Ss. 177, 282 A — Form of complaint 5855 

S. 179 — Sanction of Court 595a 

S. 229 — Set off — (Provincial Insolvency Act 

(1920), S. 46) 610 

— — S. 248 (2 ) — Regulations under — Regulation 
14 (a) and (b) — Offence under Act — Complaint 
— Who can make 196 

S. 282 A 

See also (1) ibid, S. 177 5955 

(2) Constitution of India, Art. 20 (2) 

595c 
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Companies Act (contd.) 

S. 282A Fraudulent intention 595 g 

Sch. I, Table A, Begns. 65 , 66 — See ibid, 

S. 79 (2) (g) 520e, g 

■Sch. I, Table A , Begn. 75— Article of Com- 


pany in words of Regn. 78 — Held on facts that 
one of the two directors should have retired at 
the general meeting 520c 

Constitution of India (1950), Art . 13 

See (1) ibid, Art. 372 7295 

(2) Divorce Act (1869), S. 10 792/ 

(3) Interpretation of Statutes 729a 

Art. 13(1) — See Fugitive Offenders Act 

(1881), S. 14 7*29 d 

Art. 14 

See also (1) ibid, Art. 372 7295 

(2) Divorce Act (1869), S. 10 

792/ 

(3) Fugitive Offenders Act (1881), 

S. 14 729 d 

(4) Houses and Rents — Madras 
Buildings (Lease and Rent 
Control Act (25 of 1949), S. 13 

351c 

(5) Income-tax Act (1922), S. 5 (8) 

716a 

(6) Income-tax Act (1922), S. 23 

7165 

(7) Industrial Disputes Act (1947), 

S. 7 4475 

(8) Industrial Disputes Act (1947), 

S. 36 (4) 447c 

(9) Madras Restriction of Habitual 

Offenders Act (6 of 1948), S. 2 

(4) 6645 

(10) Madras Shops and Establish- 
ments Act (36 of 1947), S. 41 

326 

(11) Motor Vehicles Act (1939), S. 47 

279i 

(12) Sales Tax — Madras General 

Sales Tax Act (9 of 1939), 
Preamble 105c 

(13) Sales Tax — Madras Turnover 
and Assessment Rules (1939), 

R. 16 (2) 105i 

Arts. 14, 15 (1) and 16 — Concession in 


school fees to converts can be restricted to con- 
verts from one generation only— (Madras Educa- 
tion Rules, Rule 92, Appendix 17 (A)) 21a 

Art. 14 — Article is not limited to citizens of 

India— (Obiter) 729 c 

Art. 15 — See Divorce Act (1869), S. 10 

, 792/ 

Art. 15 (1)—See ibid, Art. 14 21a 

Art. 15— See ibid, Art. 14 21a 

Art. 19 — See also Houses and Rents 


Madras Buildings (Lease and Rent) Control Aot 
(25 of 1949), S. 13 351c 

Art. 19 — Motor Vehicles Act (1939), S. 47 


•Validity — Motor Vehicles Act (1939), S. 47 

279 j 


Constitution of India (contd.) 

‘Art. 19 -Motor Vehicles Act (1939), Ss. 48 

(a), (b) are valid — Motor Vehicles Act (1939), 
S. 48 mh 

Art. 19 — Motor Vehicles Act (1939), S. 64A 

is valid — Motor Vehicles Act (1939), S. 64A 

279J 

Art. 19 (l) (d) — See Madras Restriction of 

Habitual Offenders Act (6 of 1948), S. 5 664c 


-Art. 19 (1) (f) — See also Houses and Rents 


— Madras Buildings (Lease and Rent Control) 
Act (25 of 1949), S. 3 (8) 2575 

— — Art. 19 (l) ( f ) (g) and (6 J— Explosives Act 
(1884) is not ultra vires 142 

t Arts. 19 (1) (j) and 31 (2) and Sch. 7 f 

List II, Item 36 — Public purpose — Requisition 
for housing Government servant — Possession 


taken under S. 3 (3) of Madras Act 25 of 1949 — 
Exclusion of Art. 19 by Art. 31 — (Houses and 
Rents — Madras Buildings (Lease and Rent) 
Control Act (25 of 1949) (as amended by Mad. 
Act 8 of 1951), S. 3 (3)) 2525 

Art. 19 (1) (f) — “Property” includes “gun” 

— What constitutes “property” explained 4765 
Art. 19 (1) (g). 

See also (1) Industrial Disputes - Industrial 

Disputes Act (1947) 102a 

(2) Industrial Disputes Act (1947), 
S. 36 (4) 447a 

t Art. 19 (1) (g) — Award under Industrial 


Disputes Act compelling continuance of business 
— Validity — Industrial Disputes Act (1947), 


S. 10 

Art. 19 (1) (g), (6) 

(1936) — Validity 

Art. 19 (1) (g), (6) 


(1939), S. 42 is valid 
(1939), S. 42 
Art. 19 (1) (g), (6) 


(1939), S. 43A is valid 
(1939), S. 43A 


98a 

- Motor Vehicles Act 

279a 

- Motor Vehicles Act 
Motor Vehicles Aot 

2795 

- Motor Vehicles Act 
Motor Vehicles Act 

279c 


Art. 19 (5) — See also Madras Restriction 


of Habitual Offenders Act (6 of 1948), S. 5: 664c 
Art. 19 (5) — Restrictions created by R. 43, 


Arms Act Rules, on fundamental right to hold a 
gun are reasonable and in interest of public — 
Refusal to grant licenso should not be arbitrary 
— Discretion should be judicial — Order refusing 
license held arbitrary — (Arms Act (1878), S. 17 
— Rules under, R. 43) 476c 

,4r/. 19 ( 5) — ‘Reasonable* meaning of: 664(t 

Art. 19 (6) 

See oho (1) Industrial Disputes— Industrial 

Disputes Aot (1947), Preamble 

102a 

Motor Vehicles Aot (1939),. 
S. 47 279 d;e;f\g;h 

Art. 19 (6) — Power of Court to deoide rea- 
sonableness of legislation 279ta 

Art. 20 — See also Houses and Rents — 


( 2 ) 


Madras Buildings (Lease and Rent) Control Aot 
(25 of 1949), S. 3 (8) 257(1 
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Constitution of India ( contd.) 


Arts . 20 and 265 


Conviction under 


S. 15 (b), Madras General Sales Tax Act — (Sales 
Tax — Madras General Sales Tax Act (9 of 1939), 

S. 15 (b)) 3375 

Art . 20 (2) — See also Madras Restriction 

of Habitual Offenders Act (6 of 1948) 664e 

Art. 20 (2) — Double punishment — (Com- 
panies Act (1913), S. 282A) — (Criminal P. C. 
(1898), S. 403) 595 c 

Art. 26 — Religious denomination — Gowd 

Saraswath Brahmin community — Inclusion of Shri 
Venkataramana Temple Mulki in list under S. 38, 
Madras Act 19 of 1951 — Petition under Art. 26 
— (Madras Hindu Religious and Charitable En- 
dowments Act (19 of 1951), S. 38) 149 

Art. 31 — See Tenancy Laws — Madras 

Estates Land (Reduction of Rent) Second Amend- 
ment Act (35 of 1951), S. 4 2605 

Art. 31 (2) 

See (1) ibid, Art. 19 (1) (f) 2525 

(2) Houses and Rents — Madras Buil- 
dings (Lease and Rent) Control 

Act (25 of 1949), S. 3 (8) 2575;c 

Art. 37 — See ibid, Art. 46 215 

Arts. 46 , 37 — Directive principles are not 

enforceable by Courts of law 215 

Arts. 55, 73, 154 and 162 — Executive and 

judiciary — Conflict — Duty of executive 415 

Art. 73 — See ibid, Art. 53 415 

Art. 132 — See ibid, Art. 226 66/ 

Art. 133 — Suit under Madras High Court 

Original Side Rules, 0. 45 Rule 4 dismissed 

Appeal dismissed for default of- appearance — 
Application to restore also dismissed — Dismissal 
order is neither judgment, decree nor final order 

/ t 38 

Art. 133 (l) — “Final order” — Order re- 
fusing to excuse delay under S. 5, Limitation Act 

. / v 727a 

Art. 133 (l) — “Judgment” means final 

judgment 727^ 

Art. 133 ( 1 ) — Leave subject to condition 

/ x 743 

•Arts. 133 (1), 135 — Suit instituted before 

Constitution — Judgment after commencement 

of Constitution — Second appeal Applicability 

of Arts. 133 (1) and 135 — (Civil P. C. (1908). 

Ss. 109, 110) (FB) 373 ^ 

Art. 133 (1) (a) — Civil P. C. (1908), 

S. 110 (1) — Value of subject-matter of dispute 

968 

Art . 133 (1) (c) — Orders under S. 21 (2), 

Chartered Accountants Act, are not open to appeal 
to Supreme Court— “Civil Proceedings” Appli- 

cability of S. 109 (o), Civil P. C. — (Chartered 
Accountants Act (1949), S. 21 (2))— (Civil P C 
(1908), S. 109 (c)) ‘ 79 

Art. 134 (1) (c) — See also ibid, Art. 226 

66/ 


* 


Constitution of India ( contd.) 

Arts . 134 (1) (c), 136 — Grant of Certificate 

by High Court — Considerations involved not 
same as those under Art. 136 66a 

Art. 134 (l) (c ) — Certificate of fitness under 

— Considerations involved are same as those 

under S. 109 (c), Civil P. C — (Civil P. C. (1908), 
S. 109 (c)) 665 

Art. 134 (l) (c) — Certificate of fitness 

under — Propriety of grant or refusal of an ad- 
journment — Not a question of sufficient impor- 
tance for granting certificate under the Article 

66d 

Art. 134 (l) ( c ) — Certificate of fitness under 

— Order of release on application for writ of 

habeas corpus — Detenu rearrested within five 
minutes of release — Second application for same 
writ also allowed — Government applying for 
leave to appeal against both orders — Held, no 
leave could be granted 66c 

Art. 134 (l)(c ) — Jurisdiction under — Nature 

of 66g 

Art. 135 — See also ibid, Art. 133 (1) 

(FB) 8785 

• Art. 135 — “Matters in relation to which 

jurisdiction and power were exercisable by Federal 
Court” — Meaning (FB) 878c 

Art. 136 — See ibid, Art. 134 (l) (c) 66a 

— See ibid, Art. 53 415 

- See ibid, Art. 53 415 

-Quaere — Act of Governor calling 
a person to form ministry — It is extremely 
doubtful whether action can be subject matter of 
any petition in a Court of law 945 

Arts. 164 and 171 — Rights of Legislator 

94c 

Art. 171 — See ibid, Art. 164 94c 

Art, 226 

See also (1) Civil P. C. (1908), O. 47, R. 1 

39a 

(2) Houses and Rents — Madras 
Buildings (Lease and Rent) 
Control Act (35 of 1949), S. 13 

3515 

(3) Industrial Disputes 30 

(4) Industrial Disputes— Industrial 

Disputes Act (1947) 1025 

(5) Municipalities — Madras Dis- 

. . trict Municipalities Act (5 of 

• 1920), S. 43 3925; 5105 

(6) Municipalities — Madras Dis- 

trict Municipalities Act (5 of 
1920), R. 10 9695 

(7) Public Safety — Preventive De- 
tention Act (1950), S. 3 41a 

(8) Specific Relief Act (1877), S. 45 

556 

(9) Tenancy Laws — Madras Estates 

(Abolition and Conversion into 
Ryotwari) Act (26 of 1948), 
S. 67 129 


•Art. 154 
■Art. 162 

■Art. 164 - 
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Constitution of India (contd.) 

Art. 226 — Certiorari — Exercise of discretion 

by Central Road Traffic Board — Reduction of 
number of permits issued to person — No apparent 
error on face of order — Interference with discre- * 
tion exercised — (Motor Vehicles Act (1939), 
S. 64) la 

Art. 226 — Other effective remedy open — 

Jurisdiction under Art. 226 cannot be invoked as 
against Sales- tax authority — (Sales tax — Madras 
General Sales Tax Act (9 of 1939), Ss. 9, 11, 12, 
12 A, 12B, 12C and 12D) 10 

Art. 226 — Habeas Corpus — Nature of pro- 
ceedings — Jurisdiction of Court to consider vali- 
dity of orders passed subsequent to institution of 
proceedings — (Criminal P. C. (1898), S. 49 1) 

41c 

Art. 226 — Habeas corpus — Order of court 

declaring detention invalid — Effect on valid order 
of detention passed before pronouncement of judg- 
ment but not brought to notice of court — (Crimi- 
nal P. C. (1898), S. 491) 41i 

Art. 226 — Other remedy open 545 

Art. 226 — Submission to jurisdiction — Effect 

59a 

-Art. 226 —Other remedy open — Petitioner’s 

contentions that grant in their favour being of 
less than a village, Mad. Act 26 of 1948 did not 
apply and that the proceedings under colour of 
Act are not legal — Proper and adequate remedy 
of the petitioner held was by way of a suit and 
not by a petition under Art. 226 — (Madras 
Estates Land Act (26 of 1948), S. 9) 60 

Arts . 226 , 132 t 134(1) (c) — Order of release 

on application for writ of habeas corpus — Ap- 
pealability under Constitution — Principles 

(Criminal P. C. (1898), S. 491) 66/ 

Art. 226 — Certiorari — Writ of — Grounds 

— Refusal to issue yarn and cloth dealer’s license 


84 

Art. 226 — Writ of Certiorari — Powers of 

High Court — Infringement of mere political 
rights no ground for issue of writ 94 a 

Art. 226 — Writ of ‘quo warranto* — Peti- 
tioner not interested in the subject-matter 96a 
Art. 226 — 'And for any other purpose’ — 

Meaning — Does nob allow petitions for agitating 
public questions 935 

Arts. 226 and 286 — Petitioner assessed to 
tax under Madras General Sales Tax Aot — Peti- 

tion under Art. 226 — Maintainability (Sales 

Tax— Madras General Sales Tax Act (9 of 1939), 
S. 12-A) 231 

Art. 226 — Parties — Party affeoted by 
government order is entitled to be hoard — High 
Court Rules (Madras), R. 3 351 a 

Art. 226 — Scope — Enactment affecting 
power of High Court — (Municipalities— Madras 
District Municipalities Act (5 of 1920), S. 351B) 

f . . 392c 

Ait. 226 — Petitioner submitting to jurisdic- 
tion of Revenue Board — Petitioner is precluded 


Constitution of India (contd.) 
from questioning jurisdiction in writ of ‘Certi- 
orari’ — (Tenancy Laws — Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act (26 of 
1948), S. 18) 472a 

I Art. 226 — Persons entitled to apply — Muni- 

cipalities — Madras District Municipalities Act 
(5 of 1920), Ss. 7 and 43) 510c 

Art. 226 — Issue of writ ‘ex debito justitiae* 

— Municipalities — Madras District Municipalities 
Act (5 of 1920), Ss. 7 and 43) 510 d 


t Art. 226 — Certiorari’ — Interference with 

electoral process — (Municipalities — Madras Dis- 
trict Municipalities Act (5 of 1920), Ss. 7 and 43) 

510a 

Art. 226 — Application against Regional 

Transport Authority — (Motor Vehicles Aot 

(1939), S. 44) 709c 

Art. 226 — Writ of Certiorari — Error ap- 
parent on face of record — (Madras Hereditary 
Village Offices Act (3 of 1895), S. 14) 9725 

Art. 226 — Who can apply — Personal interest 

972 c 

Art. 226 — Order under Madras Hereditary 

Village Offices Act — High Court has jurisdiction 
to issue writ of Certiorari in respect of suoh order 

97 2d 

Art. 226 — Suit under S. 14, Madras Heredi- 
tary Village Offices Act — Order — Appeal to 
Revenue Board — Order of Revenue Board is 
judicial act liable to be quashed in appropriate 
oases— Madras Hereditary Village Offices Act (3 
of 1895), S. 14 972c 

Art. 226 (l) — Prosecution under S. 15 (b), 

Madras General Sales Tax Act — Accused taking 
out writ of ‘certiorari’ for quashing proceedings — 
Contentions which can be raised — (Sales Tax- 
Madras General Sales Tax Aot (9 of 1939), 
S. 12A) 105a 

Art. 227 — Sec also Criminal P. C. (1898), 

S. 344 439a, 6 

Art. 227 — Scope < 3625 

Art. 227 — Administrative and judioial con- 

trol over tribunal 362c 

Art. 227 — Superintendence — Scope of 

362 d 

Art. 227 — Enabling power of High Court 

362c 

Art. 227 (l )— Power of superintendence — 

Extent of 832 


** /Irts. 245 ( 1 ), 246 t 286 (l) and Explana- 
tion and Sch. 7 % List II Entries 92 and 54 — 
Power of State to tax, intra-state and inter-state 
sales — Sales Tax — Madras General Sales Tax 


Act (9 of 1939), Ss. 3 and 22) 116o 

Art. 246— See ibid, Art. 245 (1) 116c 

Art. 265 > ' 

See{\) ibid, Art. 20 3375 

(2) Sales Tax — Madras General Sales 
Tax Aot (9 of 1939), Preamble 105 d 
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Constitution of India ( contd .) 

Art. 286 

See (1) ibid, Arfc. 226 131 

(2) Sales Tax — - Madras General Sales 
Tax Act (9 of 1939), S. 2 (b) 866 

Art. 286 (l) — See also ibid, Art. 245 ( 1 ) 

Explanation 116c 

Art. 286 (1), Explanation — “Consumption” 

— Meaning of llQd 

** Art. 286 (1) (b) and (2) — “In the course 

of export” — Meaning of — Sales or purchases 
having no direct connection with goods exported 
— Power of States to impose tax thereon 116a 

Art. 286 (l)(b) — Purchase of goods in 

Pakistan — Transport of goods in Madras — Liabi- 
lity of purchaser to be taxed under Madras 
General Sales Tax Act — (Sales Tax — Madras 
General Sales Tax Act (9 of 1939) S. 3) 1166 

Arts. SOli 305 — Restrictions under Motor 

Vehicles Act (1939) 279% 

Art . 305 — See ibid, Art. 301 279% 

Art. 310 — See Railway Services 54a 

— — Art . 311 — See Railway Services 54a 

Arts. 372i 13 and 14 — Continuance in force 

of an Act, provided for by Art. 372 is subject to 
Arts. 13 and 14 7296 

Art. 372 (l) — See Tenancy Laws — Madras 

Estates Land (Reduction of Rent) Second Amend- 
ment Act (35 of 1951), S. 1 (2) 260a 

■Sch. 7 , List Ilf Item 36 — See ibid, Art. 19 


(1) (f) 

Sch . 


Art. 245 (1) 

Sch . 7, List II, Entry 92 

Arfc. 245 (1) 

Contract Act (9 of 1872), S. 19 - 
tion Act (1908), Arfc. 91 
S. 23 — Budla Contract 


2526 

7 , List II , Entry 54 — . See ibid, 

116c 
— See ibid, 
116c 

See Limita- 
611 

_ _ Defence of India 

Rules, Rule 94C— Public Policy 296 

■— £. 23 — Object opposed to public policy 

Kaikagada under which certain amount is paid as 
consideration with object that ‘shanbhogue’ should 
not revert to his post is void 506 

S . 23 — Contract with illegal object Vege- 

table Oil and Oil-cakes (Forward Contracts Pro- 
hibition) Order, 1944, Cl. 1 qa 5 

S. 25 

See also ( 1 ) Hindu Law— Alienation 706 

( 2 ) Limitation Act (1908), S. 19 

TT7 S ; Agreement to pay— Credit entries in 
debtor s account books alleged — Non-producfcion 
raises adverse presumption 433 ^ 

— — S. 35— Performance of executory contract 

Exercise of option 3Q0d 

39 — See also ibid, S. 56 300 

S. 39 — Section 39 applies to executory con- 
tract only ggQk 

56 an d 39 — Becomes impossible Suit 

for damages for breach of contract — Contract in 
writing but not containing condition excusing 


■S. 160. 

■S.-182 
S. 196. 


Contract Act {contd.) 

non-performance — Applicability of doctrine of 
frustration — Self-induced frustration — Burden of 
proof— (Evidence Act (1872), Ss. 101-103) 300- 

S. 60 — See Debt laws — Madras Agricultu- 

risfcs’ Relief Act (4 of 1938), S. 8 , Expl. I 

(FB) 4586 

S. 73-See T. P. Act (1882), S. 55 5296 

S. 151 

See (1) Carriage of Goods by Sea Act (1925) 

• 36 

(2) Carriage of Goods by Sea Act 
(1925), Sch. Arfc. 1 (c) 3 c 

S. 152 

See ( 1 ) Carriage of Goods by Sea Act (1925) 

. . 36 

( 2 ) Carriage of Goods by Sea Act 

(1925), Sch. Arfc. 1 (c) 3 c 

-See Railways Act (1890), S. 56 (2) 

2176 

— See Companies Act (1913), S. 79 

520/ 

-See Civil P. C. (1908), O. 2i, R. 69 

860 

Cotton Textile (Control) Order (1948), Cl. 30 
— Clause does not contemplate irrevocable fixing 
of any “quota” 775 

Court-fees Act ( 7 of 1870), S.7 — Determina- 
tion of court-fee — Court-fee is to be determined 
in the first instance on the plaint averments 

, 513a 

S. 7 (iv) (b), Sch. II, Art. 17 (vi), 

Art. 17. B (Mad ) — Appeal in partition suit 846 

S. 7 (v) (d) — See ibid, S. 7 (xi) (cc) 5136 

S. 7 (ix) — Suit for redemption of part of 

property with prayer for partition and separate 
possession 7546 

S. 7 (xi) (cc) and (v) (d) — Usufructuary 

mortgage— Lease back to mortgagor Mortgagor 

tenant holding over— Sale by mortgagor to third 

person subject to usufructuary mortgage Suit by 

mortgagee for rent and possession against mort- 
gagor and third person (in his capacity as sub- 
tenant)— -Suit held was governed by S. 7 (xi) (cc) 
and not by S. 7 (v) (d) 5 ^ 

S . 7 (xi) (cc) — Question of title cannot be 

gone into in a suit for rent brought under S 7 (xi> 

( cc ) '513c 

S. 17 — Alienations in favour of different 

persons at various times and places 592 

S. 17 — Distinct subjects 888 

a ^ S0 ibid, Sch. 2 
Art. 17B (Madras) 570 

Sch . I, Art . 1 — Two separate appeals from 

mortgage decree — One from preliminary decree, 

the other from final decree — Full ad valorem' 

court-fee is payable in each appeal— Hardship to 

subject no consideration 415 

Sch. I , Art. 1 — “Not otherwise provided for 

in this Act”— Interpretation of (FB) 7466 

Sch. I , Art. 1 — Written statement claiming 

set-off 853 
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Court-fees Act (contd.) 
Sch. II, Art. 17 (vi) 


— See also ibid, S. 7 
(iv) (b) 846 

Sch. II, Art. 17 (VI)— Suit for declaration 

of joint right in impartible property 8565 

Sch. II, Art. 17- B (Mad) — See also ibid, 

S. 7 (iv) (b) 846 

Sch. 2, Art. 17B (Madras) and Sch. 1, 


Art. 1— Applicability— Administration suits and 
appeals therefrom — (Civil P. C. (1908), 0. 20, 
R. 13) 576 

Criminal Law Amendment Act (46 of 1952), 
Ss. 7 and 10 — S. 7, retrospective effect — (Gene- 
ral Clauses Act (1897), S. 6) 451 

S. 10 — See ibid, S. 7 451 


Criminal Procedure Code (5 of 1898), S. 4 (1) 
(m) — See ibid, S. 144 956a 

-S. 6 — ‘Court’ — Meaning — (Words and 

Phrases — Court) 953a 

S. 10— See ibid, S. 144 9565 

S. 17 — See ibid, S. 144 9565 

S. 18 — Commissioner of Police, Madras — 


{Madras City Police Act (3 of 1888), S. 7) 9535 

S. 32 — See also Madras Prohibition Act (10 

■of 1937), S. 4A 877/ 

S. 32 — Sentence in case of doubt regarding 

•commission of offence 8775 

S. 93A — Application to Commissioner of 

Police, Madras — Warrant of arrest from Jammu 


and Kashmir addressed to Police Commissioner — 
Executability 953c 

S. 93A — Warrant of arrest for detention in 


Jammu and Kashmir — Execution in Madras: 953d 

S. 103 — See Public Gambling Act (1867), 

S. 5 243c 

S. 133 — Petitions under Chaps. 11 and 12 — 

Magistrate can proceed under S. 133 674a 

Ss. 133 to 137 — Order under, when can he 


passed, indicated 


S. 133 — Public nuisance 


from outside 

S. 134 - 

S. 135- 

S. 136 - 

S. 137- 


See ibid, S. 133 
See ibid, S. 133 
■See ibid, S. 133 
■See ibid, S. 133 


Ss. 144 and 4 (1) (m) 


6745 

— Shops walled 

674c 

6745 

6745 

6745 

6745 

Nature of order 


956a 

Ss. 144, 195, 10, 17, 528 and 476 — With- 


drawal of complaint for disobedience of order 
under S. 144— Competency of Additional District 
Magistrate: AIR 1951 All 828, Dissent. 9565 

S. 145 — Continuation of proceedings — Consi. 

derations for 436a 

S. 145 — Magistrate dropping proceedings 

does not become ‘functus officio’ — He can pass 
further orders for winding up 436c 

S. 145 (5) —Effect of order — When order 


is passed, the Magistrate ceases to have jurisdic- 
tion, notwithstanding that by mistake he omitted 
to withdraw the order of attachment previously 
passed by him 4365 


Criminal P. C. (contd.) 

S. 162 — See also Evidence Act (1872), 

S. 25 917 

Ss. 162 and 164 — Practice — Murder case 


— Desirability of having statement of accused on 
first questioning recorded under S. 164 61a 

S. 162 — Question to police what accused 

told during investigation — Duty of Court, under 
S. 165, Evidence Act — (Evidence Act (1872), 

S. 165) 1795 

S.164 

See also (1) ibid, S. 162 61a 

(2) Evidence Act (1872), S. 21: 138c 

(3) Evidence Act (1872), S. 24: 74a 

(4) High Court Rules and Orders 

Madras Criminal Rules of Prac~ 

tice, R. 85 564a 

S. 164— Retracted confession — Conviction 


on retracted and uncorroborated confession 615 
S. 164 — ‘Upon questioning the person’ — 


Record of confession after adequate warnings — 
Magistrate is not bound to repeat warnings on 
second day on which recording is continued — 
(High Court Rules and Orders — Madras Criminal 
Rules of Practice, R. 85) 745 

+ Ss. 164, 176 (1), 364 and 533 (l) — 

Magistrate holding inquest under S. 176 — Non- 
compliance with S. 364 138a 

S. 164 — Scope of section 1385 

S. 164(3) Certificate as to voluntariness 


of confession — Record of reasons before recording 
confession is not necessary — Certificate appended 
after recording is sufficient — (High Court Rules 
and Orders — Madras Criminal Rules of Practice, 
R. 85) 74c 

S. 172 ( 2)— Defending counsel is not entitled 


as of right to see case diary of police — But Court 
can permit — (Case held fit one when the com- 
mitting Court should have shown portions to the 
defence counsel) 179a 

S. 176 — See Evidence Act (1872), S. 21 

138c 

S . 176 (l) — See ibid, S. 164 

S. 195— See ibid, S. 144 

S. 195 (1) (a) (b) and (c) 


S. 476B 

S. 195 (5)— See ibid, S. 476B 


138a 
9565 
See ibid, 
569 
569 


S. 203— ‘Sufficient ground for proceeding’ 


Complaint prima facie disolosing offence of cheat- 
ing — Dismissal not proper 184 

S. 209— See ibid, S. 437 (FB) 801a 

Ss. 209 (1) and 437— Implied discharge — 

Committal under S. 437 
S. 209 (1 )—' “Discharge”— Meaning of 

(FB) 801c 

S.209(l) — “Unless it appears . , — Mean- 

ing of (FB) 801d 

S. 215—“ By the High Court only”— Quash 




ing of commitment by presiding Judge of High 
Court Session — (Cr. P. C. (1898), S. 561A) 875 
S. 234 (l) — Accused murdering A and B in 




the night one after the other — Houses of A and B 
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Criminal P. C. (contd.) 

divided by a street which formed boundary 
between two districts — Accused confessing both 
murders in one statement — Separate charge- 
sheets laid in two different Sessions Courts — Held , 
there was no impediment in trying both murders 
together under S. 234 (l) and one Court should 
have dealt with both murders 3725 

S. 236 

See (1) ibid, S. 239 (d) 4005 

(2) Penal Code (18G0), S. 300 1006a 

S. 238 — Three complete minor offences of 

bribe-taking committed within space of ] 2 months 
included — . Only one offence proved — Acquittal 
under S. 5 (2) — Accused can be convicted under 
S. 161, I. P. C. — (Prevention of Corruption Act 
(1947), S. 5)— (Penal Code (1860), S. 161): 785c 

S. 239 — See Criminal Trial 400a 

Ss. 239 (d), 236 — Son charged under S. 302, 

I. P. C., and father under S. 201/511 — Case 
should not be split up into two — Charge against 
father should be altered with notice to father — 
S. 236 also should be applied 4005 

S. 256 — Anticipating of defence 1008 

S. 343 — See Madras Village Courts Act 

1888 (1 of 1889), S. 76 388 

Ss.344, 561 A — Stay of criminal proceedings 

— Jurisdiction of High Court — (Constitution of 

India, Art. 227) 439a 

Ss . 344 1 561 A — Stay of criminal proceedings 

— Question of discretion — Interference with — 

(Constitution of India, Art. 227) 4395 

S. 347— Applicability 998 

S. 349 — Scope 574a 

S. 349 — Punishment “different in kind” 

5745 

Ss. 349 and 380 — Scope 574c? 

Ss. 349 (l-A) and 562 — Several accused. 

1936 Mad W N Cr 235, Dissent. 574c 

S. 364— See ibid, S. 164 138a 

S. 378— See ibid, S. 429 61c 

S. 380 — See ibid, S. 349 5743. 

S. 403 — See Constitution of India, Art. 20 

(2) 595c 

S. 417— See also ibid, S. 438 259 

S. 417 — Appeal under — Review of evidence 

at large 48lc? 

S. 417 — Accused charged under S. 161, 1.P.C. 

and also under Prevention of Corruption Act (2 
of 1947) —Conviction under former and acquit- 
tal under latter charge— In appeal, Sessions Judge 
acquitting accused of the charge under S. 161, 
Penal Code — Appeal against acquittal by 
Government— Evidence in regard to both charges 
standing apart — In appeal, the whole evidence 
can be looked into— (Cr. P. C. (1898), S. 423) 

481c 

S. 423-See Cr. P. C. (1898), S. 417 481c 

Ss. 429 and 378 — Difference of opinion 

among Judges — Reference to third Judge Duty 

of such Judge— Method of approach 61c 

S. 437 — See also ibid, S. 209 (1) 26 

1913 Indexes (Mad.) 3 k 4 


Criminal P. C. ( contd.) 

* Ss. 437 and 209 (l ) — Power of revision on 

order of discharge under S. 209 (1) — AIR 1952 
All 231 (FB), Dissented from (FB) 801a 

S. 437 — “Upon the matter” — Interpretation 

(FB) 8015 

Ss. 438 , 417 — Reference by Sessions Judge 

in case of acquittal — Competency 259 

S. 439 — See also Madras Hindu Religious 

and Charitable Endowments Act (19 of 1951), 
S. 62 219 

S. 439 — Anticipation of defence by petitions 

— Order passed on such petition — Procedure 
deprecated — Revision — Duty of High Court 

226 

S. 471 — Correct procedure to be followed 

355 

S. 476- 

See also (l) Ibid, S. 144 9565 

(2) Ibid, S. 476-B 569 

S. 476 — . Complaint when not proper for 

offence under Penal Code (i860), S. 193 745 

Ss. 476. B, 195 (1) (a), (b) and (c), 195 (5) 

and 476 — Appeal — (Madras High Court Criminal 
Rules of Practice, Rule 37) 569 

S. 488 (4 ) — Compromise between parties — 

Application of wife for enhancement of main- 
tenance does not lie 549 

S. 488 (8) — “Resided” — Temporary resi- 
dence of parties — Jurisdiction to entertain 
application 78 

S. 491 

See (l) Constitution of India, (1950), Art. 226 

41c,3;G6/, 

(2) Public Safety — Preventive Detention 
Act (1950), S. 3 41a 

S. 528— See ibid, S. 144 9565 

S. 533 (1)—See ibid, S. 164 138a 

S. 556 — “Personally interested” — Issuing 

a search warrant under S. 5, not sufficient to dis- 
qualify magistrate to try the case himself 243c 
S. 561- 

See (1) Ibid, S. 215 875 

(2) Ibid, S. 344 439a, 5 

S. 562-See ibid, S. 349 (l-A) 574c 

S. 562 (1) — Difference between doctors’ 

opinions as to whether accused were really intoxi- 
cated — Court entertaining reasonable doubt 
regarding their guilt — S. 562 (1) cannot be ap- 
plied — (Madras Prohibition Act (10 of 1937), 
S. 4A) 877a 

S. 562 (l ) — Applicability — First offence of 

drunkenness (Madras Prohibition Act (10 of 
1937), S. 4A) 877c 

S. 562 ( 1 ) — First offenders — Presumption 

of 877c 

Sch. V Form No. 42 — See ibid, S. 499 

481 

Criminal Trial — Splitting up cases — Both 
father and son charge-sheeted — Sessions Judge 
splitting up cases — He should in judgment make 
reference to the manner in which cases were split 
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Criminal Trial (contd.) 

up and the fact that father also was charge- 

sheeted (Criminal P. C. (1898), S. 239) 400a 

DEBT LAWS 

Madras Agriculturists’ Relief Act (4 of 1038), 

S. 4 ( d ) * TIouso Property” 540 

S, 4 ( (1 ) ‘‘House property” does not include 

vacant site suitable for building 63G 

S. 4 (h) Object of — Tests for applicability 

— Due and own— Meaning— (Words and Phrases 

— ‘Due and own’— Meaning) 174a 

S. 7 — See also Negotiable Instruments Act 

(1881), S. 44 975 

.S. 7 “Decree” refers to decree passed prior 

to Act 777 d 

S. 8, Expl. I — See also ibid, S. 19 777c 

t S. 8, Expl. I — Applicability to settlement of 

debt — (Contract Act (1872), S. GO) (FB) 4585 

S. 8 t Expl. I— D OC3 not give any new right 

nnn » 


S. 8 ( 2 ) Payment — Nature of— Mortgagee 

purchasing part of equity of redemption _ Dis- 
charge under S. 82, T. P. Act does not amount 
to payment — (Transfer of Property Act (1882), 


S. 82) 873 

S. 9A — Applicability 1001 

S. 9 A (7) ( ii ) — Applicability 557 

S. 9 A (7) ( ii) ( a )— Construction 704 

S. 9 A (7) (ii) (c )— Applicability 720 c 


Ss. 14 and 19 — Mortgage decree for sale— 

Scaling down— Relief can be claimed for first time 
in execution — (Civil P. C. (1908), S. 11) 548 

g 1 9 

See also (1) ibid, S. 14 548 

(2) Limitation Act (1908), Art. 182 

213 

S. 19 — Question of scaling down debts — 

Failure to raiso in earlier execution application — 

Effect Nature of application under S. 19 — (Civil 

P. C. (1908), Ss. 11, 47) 188 

Ss. 19 and 20 (as amended by Act 23 of 

1948)— Successive applications under 421 

Ss. 19, 8, Expl. /—Application under S. 19 

decided finally — No similar application lies — (Debt 
Laws — Madras Agriculturists’ Relief (Amend- 
ment) Act (23 of 1948), S. 16) ^ 777c 

Ss. 19, 20 — Retrospective effect — (Madras 

Merged States (Laws) Act (35 of 1949), S. 6) — 
(Madras General Clauses Act (1 of 1897), S. 8) — 
(General Clauses Act (1897), S. G) — Civil P. C. 
(1908), Pre.) 810 

Ss. 19 and 25 A — Order scaling down decree 

passed by Small Cause Court — Appeal— (Provin- 
cial Small Cause Courts Act (1887), S. 27) 908 

S. 19 (2 )— Retrospective effect 1655 

S. 19 (2) — Retrospective operation (Civil 

P. C. (1908), S. 11) — (Debt Laws — Madras 
Agriculturists’ Relief (Amendment) Act (23 of 
1948), S. 16) 914 

S. 19 A ( 1 ) — Admittedly nothing was due 

from debtor on date of application — No appli- 
cation lies under S. 19A 831 


Debt Laws — Madras Agriculturists’ Relief 

Act (contd.) 

S. 20 

See (1) ibid, S. 19 421, 810 

(2) Limitation Act (1908), Art. 182 

213 

S. 23-See also Civil P. C. (1908), S 144 

930 

Ss. 23 and 24 — Decree-holder depositing 

balance due on auction — Setting aside of auction 
sale on application of debtor — Another creditor 
withdrawing it — Debtor getting benefit of deposit 
in execution of decree of the other creditor, cannot' 


resist decree-holder’s suit for refund 454 

S. 24 

See (1) ibid, S. 23 454 

(2) Civil P. C. (190S;, S. 144 930 

S. 25A — See also ibid, S. 19 908 

S. 25 A — Order returning petition 4175 

S. 28 — Rules under — Rr. 2, 4, 7, 9 and 10 

Proceedings under R. 2 — Nature of — Order 

operates as res judicata — (Civil P. C. (1908), 
S. 11) 183 


Madras Agriculturists’ 

Act (23 of 1948) 

S. 16 


Relief Amendment 


See also (1) Debt Laws — Madras Agricul- 
turists’ Relief Act (4 of 1938), 


S. 19 777c 

(2) Debt Laws — Madras Agricul- 
turists’ Relief Act (4 of 1938), 
S. 19 (2) 914 


S. 16, Cl. (ii) 1 — “Proceeding”— Execution 

proceedings not contemplated Ilia 

S. 16, Cl. (Hi) — Retrospective operation 

111b 


Provincial Debts Laws (Temporary Valida- 
tion) Ordinance (11 of 1945), S. 2 — Decree 

passed before issuo of Ordinance — Re-opening 

Ififa 


Decree — Execution — Maintenance decree — See 
Civil P. C. (1908), O. 34, R. 15 876a 

Deed — Construction — Settlement deed in favour 
of Hindu female — Intention — (Family settle- 
ment)-^. P. Aot (1882), S. 8) 566a 

Construction — (T. P. Aot (1882), S. 8) 

5665 

Settlement deed — Intention of settlor bow 

to ascertain — (T. P. Act (1882), S. 8) 566c 

Construction — Decree — See Civil P. 0. 

(1908), O. 34, R. 11 948a 

Construction — See Hindu Widows Re- 

marriage Act (1856), S. 5 9775 

Defence of India Act (35 of 1939), S. 19 — 
Powers of arbitrator under — Laud Acquisition 
Act (1894), S. 23 (1) and (2) 867a 

S. 19— Acquisition under— Awarding of in- 
terest 8675 
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Defence of India Rules (1939), B. 61 (2) (a), 
(b) and ( / ) — See Vegetable oils and oilcakes 
— (Forward Contracts Prohibition) Order (1914), 
Cl. 4 711a 

B. 81 (2) (f ) — “With a view to secure com- 
pliance with the order.” — AIR 1951 Nag 320, 
Dissented from 7115 

Divorce Act (4 of 1869), S. 10 — Adultery — 
Proof of 792a 

S. 10 — Res judicata — (Civil P. C. (1908), 

S. 11) 7925 

S. 10 — Cruelty — Statements of jealousy 

792c 

S. 10 — Cruelty — Mere incompatibility of 

temperament 792 d 

S. 10— Duty of Court 792c 

+ S . 10 — Validity — (Constitution of India, 

Arts. 13, 14 and 15) ( Obiter ) 792/ 

S . 16 — Compromise petition for vacating 

‘decree nisi’ — Wife reserving right to file petition 
on ground of old adultery— Maintainability : 800 

Ss. 16 & 19 — Parties, Christians — Husband’s 

complete impotency — Suit for declaration of 

nullity of marriage — No collusion Petitioner 

wife is entitled to absolute decree of nullity and 
dissolution— Decree nisi to be made absolute, need 
not be passed— (Specific Relief Act (1877) S. 42) 

858c 

S. 19— See ibid, S. 16 858c 

S. 19 (1 ) — Nullity of marriage on ground of 

complete impotency of respondent 8585 

Drugs Act (23 of 1940), S. 12 — Drugs Rules 
(1945), R. 29 — Order of Drugs Controller 
cancelling import license— Appeal to High Court 
— (General Clauses Act (1897), S. 3 (15) ) 974 

Drugs Rules (1945), B 29 _ See Drugs Act 
(1940), S. 12 974 

Easements Act (5 of 1882), Ss. 7 (b), 12, 15, 28, 
33, 35 — Right to light and air — Natural right and 
easementary right — Acquisition — Disturbance 

« , 849 

- See ibid, S. 7 (b) 849 

— See ibid, S. 7 (b) 849 

— See ibid, S. 7 (b) 849 

— See ibid, S. 7 (b) 849 

- See ibid, S. 7 (b) 849 

-See also Evidence Act (1872), S. 116 

tv 4565 

-Distinction between licence and lease 

— (T. P. Act (1882), S. 105) 456a 

(English) Factories Act (1937), S. 151 (l) 

See Factories Act (1948), S. 2 (m) 2695 

Essential Supplies (Temporary Powers) Act 

(24 of 1946 ) S. 3 (2) — Restrictions on move- 
ment of cholam— Effect of Madras G. O. No 550 
(Food), D/- 18-6-1948 3 71a 

S. 3(2) — Madras G. O. No. 550 (Food), 

D/- 18-6-1948 restricting movement of foodgrains 

— Validity of 3745 

S. 7(1) — Govt. Order, 432, Food Depart- 
ment, D/- 12-4-47— Owner held liable for act of 


Remedy 

S. 12 

S. 15 

S. 28 

S. 33 

S. 35 
S . 60 

.. S . 60 


Essential Supplies (Temporary Powers) Act 

( contcl.) 

his servant done without his knowledge-mens rea 
— (Penal Code (1860) S. 40) — (Master and ser- 
vant — Vicarious liability) 156 

Evidence Act (1 of 1872), S. 1 — Appreciation 
of evidence - — Immaterial discrepancies do not 
affect conclusions 4815 

S. 14— See Penal Code (1860), S. 85 827 

S. 16— See T. P. Act (1882), S. 106 8845 

S. 21 — Confession — Magistrate holding 

inquest under S. 176, Cr. P. C. recording confes- 
sion — Admissibility — (Criminal P, C. (1898), 
Ss. 164 and 176) 138c 

S . 24 — Voluntariness of confession — 

Criterion to determine — (Criminal (P. C. (1898) 
S. 164 — Madras Police Standing Order No. 583) 

74a 

S. 25 — Excise Officer — (Criminal P. C. 

(1898), S. 162) __ Opium Act (1878), S. 20A 
(inserted by Mad. Act 32 of 1951) — A I R 1932 
Pat 293 (SB), Dissented from 917 

Ss. 25, 114 — Police officer — Prohibition Sub- 

Inspector is not — Statement to him need not be 
corroborated 1004a 

S. 27 — See Penal Code (1860), S. 300 

564c 

S. 33 — See ibid, S. 145 

S. 35 — Absence of original grant — 


in Inam Register — (Grant — Inam) 

Ss. 35, 65 (c) and 74 — Official 

containing copies of communication 

S. 42 — Judgment not inter partes- 


1000 c 

Entries 

580a 

register 

785a 

Eviden- 

7505 


tiary value — Civil P. C. (1908), S. 11 

S. 45 — Doctor’s medical certificate filed — 

It does not prove itself — Doctor must be called 
and cross-examined on it 858a 

S. 57 — - Propaganda by State Govt, calling 

upon people to help it in finding out corruption and 
promising them protection against prosecution for 
being accomplices— Courts can take judicial notice 
of this propaganda 481a 

S. 60 — A and B tried separately — In trial 

of A witness telling that B told him that A had 
stabbed the deceased — Evidence is hearsay and 
therefore inadmissible— B not being tried along 
with A, should be produced as witness -Evidence 
would be admissible only if A and B were tried 
in one case 400c 

S. 64 — See Public Safety — Madras Main- 
tenance of Public Order Act (1 of 1947) S. 2A 

780 

S. 65 — See Public Safety — Madras Main- 
tenance of Public Order Act (1 of 1947), S. 2A 

780 

S. 65 (c) — See ibid, S. 35 785 a 

S. 74 —See ibid, S. 35 785a 

S. 78 (4) — Amending Act — Notice of — 

Court cannot take notice in absence of authentic 

copy as required by S. 78 66c 

— < S. 91 — See Registration Act (1908), S. 17 
(1) (b) 366a 
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Evidence Act (contd.) 

S. 92 

See (1) Specific Relief Act ( 1877 ) , S. 12 

54 55 

(•2) T. P. Act (1882), S. 55 7695 

Ss. 101 to 103 

Sec also (l) Contract Act (1872), S. 56 : 300 

(2) Excess Profits Tax Act (1910), 

S. 10A 221a 

(3) Penal Code (1860), S. 197 : 422 
(1) Succession Act (1925), S. 283 

(1) (b) 461a 

S. 101 — Existence of prior mortgage not 


disputed but genuineness attacked by subsequent 
mortgagee — Barden to show that prior mortgage 
is a sham and bogus one is on subsequent mort- 

gagee — (T. P. Act (1882), S. 78 10005 

S. in 

See also (1) ibid, S. 25 1001a 

(2) Civil P. C. (1908), O. 21, R. 69 

860 

S. 114 — Non-examination of witness 9815 

S. 114 — Corroboration — (Madras Prohibi- 
tion Act (10 of 1937), S. 4 (e)) 10045 

S. 114, Ulus, (a) — See Madras Prohibition 

Act (10 of 1937), S. 4 (i) (a) 534 

S'. 114 (fj — See Hindu Law — Partition 

461 

S. 115 


See also (1) Civil P. C. (1908), O. 23 R. 1 

3915 

(2) Companies Act (1913), S. 79 

520* 

(3) Muhammadan Law — Succes- 

sion 1615 

S'. 115— Estoppel by election— Void deed of 

gift by mother — Attestation by minor 230d 
S. 115 — Section creates estoppel by in- 
consistent position taken 671a 

S. 116 — Licensee cannot deny licensor’s 

title — S. 116 does not sanction forfeiture of 
licence — (Easements Act (1882), S. 60) 4565 

Ss. 123 and 124— Scope- Official communi- 


cations and unpublished official records— Produc 
tion of — Claim of privilege — Procedure — (Civil 
P. C. (1908), O. 11, Rr. 12 and 13) 228 

S. 124 -See ibid, S. 123 228 

Ss. 145 and 33 — Deposition of plaintiff in 


prior criminal caso between same parties 
Deposition is not admissible under S. 33 but under 
S. 145 attention of plaintiff should bo drawn to 
the deposition mado by him as required by S. 145 

1000c 

S. 165 — See Criminal P. C. (1898), S. 162 

1795 


Excess Profits Tax Act (15 of 1940), S. 10 A 

Burden of proof — (Evidence Act (1872), 

Ss. 101 to 103) 221a 

.S. 10 A — Purpose of transaction being avoid- 


*Factories Act (63 of 1948), S. 2 Exhibi- 

tion of films by means of cinematograph — 
Conversion of raw film into finished product 

269c 

S. 2 (l) — See also Payment of Wages Act 

(1936), S. 2 (vi) 269/ 

S. 2 (l) “Whether for wages or not*’ — 
Construction 269e 

* S. 2 (l) and (in) — Studio producing films 


ance of reduction of liability to excess profits 


to be exhibited by means of cinematograph 
Workers employed in Studio — Studio whether 
factory 269 h 

<S. 2 (l) — Watchman, when can be a worker 

406 


■Ss. 2 (in) and 8 5 — Madras G. O. No. 2210 


(Development Department), D/- 22-4-1948 
Order is ultra vires of S. 85 154 

S 2 (in ) — Difference between definitions of 


“factory” contained in Indian and English Act 
— English Factories Act (1937), S. 151 (1) 

2695 

S. 2 (in ) — Comparison between Indian and 

English Act 269 d 

S. 2 (in)— “Precincts”— Meaning of 269i 

Ss. 14, 92 and 106 — Failure to construct 


dust-proof husk chamber — Complaint— Limita- 
tion 204 

S. 85 — See ibid, S. 2 (m) 154 

S. 92— See ibid, S. 14 204 

■S. 106-See ibid, S. 14 204 


Family arrangement— Binding on son of party 

225 

Family settlement — Essentials — Competing 
titles in respect of the properties in dispute — 
Invalid gift deed — (Transfer of Property Act 
(1882), S. 5) 161a 

Fatal Accidents Act (13 of 1855), Ss. 1 and 2 , 
Proviso 2 — Scope 981/ 

S. 1 — Damages, calculation of 9810 


S. I— Damages 


9817* 


Ss. 1 and 2 — Damages under both sections 


Overlapping 

,S. 2 — See ibid, S. 1 


981i 
981/; 981» 


2215 


Federal Court (EnlargementiOf Jurisdiction) 

Act (1947), ( l of 1948), S. 3 — See Civil P. C. 
(1908), S. 109 IFB) 878a 

Fugitive Offenders Act (1881), (44 tC 45 

Viet., c. 69), S. 14 — Validity— (Constitution of 
India, Arts. 14 and 13 (1)) 729d 

General Clauses Act (10 of 1897), S. 3 (15) 

—See Drugs Act (1940), S. 12 974 

. S. 3 (22) — See Penal Code (1860), S. 52 

9365 

S. 3 (64) — See Registration Act (1908), 

S. 17 (3) 740 

S. 6 

See (1) Criminal Law* Amendment Aot 
(1952), S. 7 451 

(2) Debt Laws — Madras Agriculturists' 

Relief Act (4 of 1938), S. 19 810 
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Goods Tariff General Rules, B. 15 — See Rail- 
ways Act (1690), S. 72 514 

Government of India Act ( 1935), (20 Geo. 

V d 1 Edw. VIII, c. 2), S. 5 — See Madras 

Enlargement of Area and Alteration of Boundaries 
Order (1948), Para 1 6475 

S. 290 — See Madras Enlargement of Area 

and Alteration of Boundaries Order (1948), 

Para 1 6475 

Sch. 7, List 2, Entry 48 — Sales Tax — 

Madras General Sales Tax Act (9 of 1939), 

Preamble 105c 

Grant Inam — See Evidence Act (1872), S. 35 

580a 

Government through its revenue officers 

granting darkhast — Order becoming final — 
Government has no power to revise the order 
validly and duly made by the Revenue Officer — 
(Madras Revenue Boards Standing Order No. 15) 

235 

Construction — Grant styled a3 Bhoodhana 

Dharma Sasana Patram, held passed both Kudi- 
waram and Melwaram to the grantee 884a 

HIGH COURT RULES AND ORDERS 

High Court Rules (Mad.)— Appellate Side Rules, 
Part 11, Chap. I, R. (1) — Standing orders, R. 183 

Posting of appeal of value of over Rs. 10,000 

before Bench of two Judges 958a 

B. 3 See Constitution of India, Art. 226 

351a 

Madras High Court Criminal Rules of Prac- 
tice, B. 37— See Criminal P. C. (1898), S. 476B 

569 

B. 85 

See also (l) Criminal P. C. (1898), S. 164 

745 

(2) Criminal P. C. (1898), S. 164 
(3) 74c 

• B . 85 — Rule has not force of statute but is 
promulgated for regulating procedure in criminal 

Courts -(Criminal P. C. (1898), S. 164) 564a 

B. 85 — Duty of Magistrate 5645 

High Court Rules (Mad.) — See under High 
Court Rules and Orders 

Hindu Law — Adoption — See also Registration 
Act (1908), S. 17 (3) # 740 ; 755 c 

* Adoption — Adoptive father having wife 

living at time of adoption — Nomination or desig- 
nation of deceased wife as adoptive mother: 132a 

+ Adoption — Adoptor’s wife dying before 

adoption — Right of adopted son to inherit pro- 
perty belonging to her 1325 

Adoption — Dancing girl 571a 

Adoption — Dancing girl 5715 

-Dancing girl — Succession 51 Id 
-Authority — Construction 661 
-Motive of widow making adoption 

6765 

-Adoption by widow — Consent of 
sapindas — Validity 755a 


Hindu Law (contd.) 

Adoption — Adoption by widow 


Consent of 


Adoption. 

Adoption- 

Adoption 

Adoption. 


sapindas — Competency of sapindas in the order of 
degree of relationship to husband 7555 

Alienation — Alienation by manager and by 

shebait — Distinction 2105 

t Alienation — Benefit to estate — Sale of 

ancestral land in order to purchase lands else- 
where 210c 

-Alienation — Alienation of minor’s property 

—Validity 230c 

+ Alienation — Father — Gift of reasonable 

portion of family property in favour of unmarried 
daughter as a marriage provision — Validity 404 

Alienation — Time. barred debt — (AIR 1937 

Pat 40, Dissented — (Contract Act (1872), S. 25) 

706 

Alienation — Mortgage by father — Right of 

after-born son to question 894 

Custom — Remuneration to manager amongst 

Nattukottai Chettis 492m 

Custom — Nattukottai Chettis — Family cus- 

tom of making presents to sisters is not a legal 
obligation 492 n 

Custom — Nattukottai Chettis — Drawings of 

members of joint family, living separate after 
marriage, debited to individual accounts — Plea 
that debits have to be adjusted against shares of 
each at time of partition according to custom: 492o 

Custom — Scope 571c 

Dancing girl — Law applicable 571c 

Debts — Antecedent debt 210a 

Gift — Property inherited by minor — Gift by 

mother to relation — Validity 230a 

Impartible Estates — See Tenancy Laws — 

Madras Estates (Abolition and Conversion into 
Ryotwari) Act (26 of 1948), S, 3 185 

Joint family —Partition 

See also (1) Income-tax Act (1922), S. 25A 

3155 

(2) Limitation Act (1908), Article 
144 25 

Joint family — Sale of undivided share of 

member in execution of decree against him — 
Repurchase of share by joint family — Acquisition 

Alienating member can share in subsequent 

partition 240 

Joint family — Partition — Minor co-parcener 

not represented by lawful guardian — Partition 
when can be challenged 315c 

Joint family — Trade 7 23a 

Joint family — Manager — (Civil P. C., O. 1, 

R. 8 and O. 7, R. 5) 8225 

Joint Hindu family — Alienation — Setting 

aside 852 

Maintenance — Decree — See Civil P. C. 

(1908), O. 34, R. 15 876a 

Partition — Mode of — Partition of bad debts 

146a 

Partition — Minor — Notice and suit on behalf 

of minor by person other than lawful guardian 

1465 
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Hindu Law (could.) 

Partition A, member of joint family, des- 
patching telegram to his brother oil 4 1 li August — 
in telegram A declaring his intention to separate 
from latter — A dying on Gth August — In ordinary 
course, telegram held must have been delivered on 
5th and A having died on Gth he must be deemed 
to have become divided from time of despatching 
telegram — (Evidence Act (1872), 8. 111(f) ): 46 1 
Religious endowment 5805 

Religious Endowment — Debts — Legal neces- 
sity — Onus 62-la 

Religious Endowment — Debts — Trustee 

incurring debt on promissory note without indi- 
cating that be did not intend to incur personal 
liability — Decree against trust property cannot 
be passed — Trust is not bound by such decree — 
(Trusts Act (1882), 8. 3G) ‘ 02-15 

Religious endowment. 750a 

Sons — Pious obligation 815a 

Will 

Sec. also (l) Registration Act (190S), 8. 17 

076a 

(2) Succession Act (1925), S. 59 

4G15 

Will — Validity 461c 

Widow — Maintenance — Sec also Civil P. C. 

(1908), O. 22, R. 1 202 

Widow — Maintenance — Fixing quantum — 

Income of family as on which date relevant 

(FB) 159 

Widow — Nature of estate — (Madras Local 

Boards Act (11 of 1920), Rules 10 and 5 of Pro- 
vident Funds Rules framed under Act) — (Provi- 
dent Funds Act (1925), 8. 2 (e) ) 508 

Widow — Alienation — Gift by widow of part 

of estate — Subsequent surrender of entire estate 
in favour of reversioner — Reversioner has right 
to recover possession from donee 550 

Widow — Surrender — Provision for main. 

tenance and gift to her relations 551 

Widow’s estate — Alienation — Excess of 

authority 238 

Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (19 of 1946), 
Preamble — Interpretation of the Act 712/ 

S. 2 — Proviso — Burden is on husband defon- 

danfc to show that there is decree for restitution 
of conjugal rights and that the plaintiff wife 
failed to comply with it without sufficient cause 

4025 

S. 2 — Quantum of maintenance 402c 

S. 2(2) — Habitual cruelty of first wife 

towards second wife 712^ 

S. 2 ( 4) — ‘Marries again’— Effect 712c 

1 S. 2 (4 ) — Applicability to marriages prior 

to Act — A. I. R. 1950 Mad 321, Dissented 
(Obiter) 71 2d 

S. 2 (7)— Justifiable cause — Meaning 712a 


Hindu Widow’s Remarriage Act (15 of 1S5G ), 
Ss . 2, 5— Scope of 977 a 


Hindu Widow’s Remarriage Act (contd.) 

S. 5— See also ibid, S. 2 977a 

S. 5 — Compromise decree settling claims of 

widow and husband’s heir — Effect of remarriage 
— Rules of construing compromise decree— (Deed 
— Construction — Compromise decree) 9775 

Hindu Women’s Right to Property Act (18 of 
1937), S. 3 — See also Madras Hindu Women’s 
Rights to Property (Extension to Agricultural 
Land) Act f26 of 1947) 176a 

S. 3 — Separate property— Property acquired 

by father at partition between him and his sons 
is bis separate property and on his death it passes 
to his widow 22a 

S. 3 (before its amendment by Madras Act 

(26 of 1947) — Agricultural land — Leases and 
mortgages of — Widow cannot claim share in it — 
1951.1 M L J 364, OVERRULED 1765 

HOUSES AND RENTS 

Madras Buildings (Lease and Rent Control) 

Act ( 15 of 1946), S. 2 ( 1 ) — “Building”, what is 

6505 

Ss. 2 (4) and 7 — Ejectment suit brought by 

Landlord against tenant decreed — Sub-tenant, 
party to suit, cannot plead protection of his 
status under Madras Buildings (Lease and Rent 
Control) Act — (T. P. Act (1882), Ss. Ill and 
115) 356 

Ss. 2 (4) and 7 — ‘Tenant’ — Tenant holding 

over — Liability to eviction under decree for pos- 
session — Liability for mesne profits — (T. P. Act, 
S. 116) — (Civil P. C. ( O. 20, R. 12) 473 

Ss. 5 and 6 — Agreement to pay enhanced 

rent 705 

- — 5. 6— See ibid, S. 5 705 

S. 7— See also ibid, S. 2 (4) 356; 473 

S. 7 — Jurisdiction of Civil Court to enter- 
tain suit for eviction 650a 

S . 7 (2) (i) — Rent due, meaning of — 

Arrangement between landlord and tenant — 
Effect 173 

Ss. 7 (3A), 9 and 12B (as aynended by 

Madras Act, S of 1951 ) — Power cf executing 
Court to consider whether order of eviotion is 
executable in view of S. 7 (3A) — Powers of 
High Court in revision under S. 12B 378a 

Ss. 7 (3 A) and 20 (as amended by Madras 

Act (S of 1951 ) — Tenant engaged in employment 
notified by State Government — Order for eviction 
passed by Rent Controller against tenant — Exe- 
cution application filed — rending execution Aot 8 
of 1951 coming into force — Tenant held was 
entitled to benefit of S. 7 (3A) 3785 

8. 9-Sec ibid, S. 7 (3A) 378a 

S. 12B - See ibid, S. 7 (3A) 378a 

S. 20— See ibid, S. 7 (3A) 3785 

Madras Buildings (Lease and Rent Control) 

Act (25 of 1949), S. 3 - “Within a week’*— 
(Words and phrases — ‘Within a week’) 602 

Ss. 3 (1) (a), (3) and (4/ and 7 (3) (a) 

and f c) (as amended by Madras Act 8 of 1951) 
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Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (contd.) 

—Power of authorised officer to requisition build- 
ing against landlord’s will 252a 

S. 3 (1) (a) and (8) (as amended by 

Madras Act 8 of 1051) — Tenant in possession ■ 
in contravention of S. 3 (l) (a) — Eviction under 
S. 3 (8) 257a 

S. 3*(3) (as amended by Mad. Act 8 of 

1951)— See Constitution of India Art. 19 (1) (f) 

252 b 

S. 3 (8) (as amended by Madras Act , 8 of 

1951 ) — Section does not infringe Art. 19 (l) (f) 
of Constitution— (Constitution of India, Arts. 19 

(1) (f) and 31 (2) ) 2575 

S. 3(8) (as amended by Madras Act , 8 of 

1951 ) — Tenant’s possession under void lease — 
Right to compensate — (Constitution of India, 
Art. 31 (2) ) 257c 

S. 3(8) (as amended by Madras Act , 8 of 

1951 ) — Section does not offend Art. 20 of Consti- 
tution — (Constitution of India, Art. 20) 257 d 

S. 3 (8) (a) (as amended by Madras Act , 8 

of 1951), and Explanation — Retrospective 
operation 257e 

Ss. 7 and 2 (4) — Decree in ejectment suit — 

Execution — Sub-tenant in occupation cannot 

obstruct possession — “Tenant” does not mean 
‘sub- tenant’ — Amendment to S. 2 (3) by Act 8 of 
1951 does not affect landlord 414 

S. 7 (2), Proviso and S. 20 — Controller 

advising eviction for non-payment of rent — 
Appellate Court can condone the default 268 

S. 7 (2) (a) Proviso (as amended by Act 8 of 

1951) — Decree for eviction — Competency of 
objection taken in executing Court 857 

S. 7 (3) (a)— See ibid, S. 3 (1) (a) 252a 

S. 9 (as amended by Act 8 of 1951 ) — Suits 

under — Procedure to be followed — (Civil P. C. 
(1908), 0. 19, R. 1) 9245 

S. 10 — Grounds taken but not pressed 

Application dismissed — Final adjudication _ 

(Civil P. C. (1908), S. 11) 208 

S. 12 (b) (as amended by Act 8 of 1951) 

Another remedy by way of suit — (Civil P. C. 

• (1908), S. 115) 924a 

S. 12B 

Sec (1) Civil P. C. (1908), S. 141 2365 

(2) Civil P. C. (1908), S. 151 236a 

S. 13 — Order under is not a judicial act 

(Constitution of India, Art. 226) 3515 

S. 13 — House in occupation of tenant 

Government exempting house from operation of 
Act under S. 13 — No fundamental right of lessee 
is violated — It cannot be said that S. 13 of the 
Act imposes unreasonable restrictions on the right 

of the lessee to use the premises as a lessee 

(Constitution of India, Arts. 14 and 19) 351c 

Madras Buildings (Lease and Rent Control) 
Amendment Act (8 of 1951), S. 3 — Objection 


Houses and Rents— Madras Buildings (Lease 
and Rent Control) Amendment Act ( contd.) 
to jurisdiction — Duty of Accommodation Con- 
troller 390 

Income-tax Act ( 11 of 1922), S. 2 (1)— Agricul- 
tural income — Income from sale of milk of cows 
fed on agricultural lands 223 

S. 2 ( 4 ) — Adventure or concern in the nature 

of trade — Test— Isolated transaction — Intention 
to resell with profit — Proof 166a 

Ss. 2(4) and 10 — Business — Purchase of 

land and sale after long interval 3435 

S. 2 (6B) — See ibid, S. 25 A 315a 

Ss. 4 (l) (a) and 42 (1) and (3) — Non- 
resident company doing business through Agent 
in British India — Cheques drawn on banks in 
British India and received in British India — 
Though sent for encashment outside British 
India, amount ultimately coming into British 
India— .Profits held received, accrued and arose in 
British India — S. 42 (3) held applied 408 

S. 4A (a) (ii) — “Maintains or has main- 
tained for him a dwelling place” — Expression 
explained 85 

S. 5(8) — No inconsistency with Art. 14 — 

(Constitution of India, Art. 14) 716a 

S. 10 — See also ibid, S. 2 (4) 3435 

S. 10 — Accretion — Capital asset — Utilisation 

of stock-in-trade 374 

S. 10 (2) (i) and (XV) — Lessee of salt pans 

undertaking to spend money for constructing 
railway siding — No obligation cast on him to effect 
that improvement — Expenditure held, was neither 
rent nor premium nor debitable to revenue, but 
was capital expenditure — (Transfer of Property 

Act (1882), S. 105) 632a 

S. 10 (2) (i) and (XV) — Lessee of salt pans 

expending money in bringing into existence new 
pans for getting more income — Expenditure is 
neither rent nor revenue expenditure — (Transfer 

of Property Act (1882), S. 105) 6325 

S. 10 (2) (XV) — Sum paid held was not 

admissible expenditure under S. 10 (2) (XV) 

632c 

S. 10 (2) (XV) — Capital and Revenue 

expenditure (FB) 900 

S . 13 — Commercial accountancy — Valuation 

of opening stock and closing stock in a year — 
Method of 20 

S. 13 — Scope — Method of accounting — 

Determination of 166c 

S. 16 — Hindu undivided family — Father and 

son entering into Managing Agency agreement 
with a stranger company — Subsequent partner- 
ship between father and son with effect from date 
of Managing Agency agreement — Their income 
from Managing Agency cannot be included in total 
income of joint family assessee — (Companies Act, 

S. 2, Cl. 9 (a) ) 209 

S. 23 — Income- tax Officer is not bound to 

disclose materials on which he finally makes 
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Income-tax Act (contd,) 
assessment — Assessee aggrieved by assessment has 
his remedy by way of appeal to several tribunals 
— (Constitution of India, Art. 1-1) 7165 

8.9. 24, 31 — Scope of 340a 

8. 21 (l) and (2) — “Set off against his 

income, profits or gains” — Meaning of — Share 
income from unregistered firm cannot be set off 
against loss sustained in speculation business 

358 

8. 21 (2), (3) — Scope of 3405 

8.9. 23 A, 20 A and 2 (0-B ) — Hindu undivided 

family — Partition — Three brothers one of whom 
minor — Unequivocal intention to separate and 
actual division of movable property — Parties 
entering into partnership deed under which joint 
family cloth business was agreed to be continued 
as joint — Minor represented by guardian — Joint 
family business ceases to be family property — 
Partnership valid for purposes of registration 
under S. 26A — Partnership Act (1932), Ss. 4, 30 

315a 

8. 23 A — Hindu undivided family — Joint 

family business — Partition of — What constitutes 
— Partition under Hindu Law and one recognised 
under S. 25-A — Distinction — (Hindu Law — Joint 
family— Partition) 3155 

8. 26A — See also ibid, S. 25A 315a 

S. 26 A — Deed of family arrangement— Deed 

proceeding on assumption that all parties became 
co-owners — Appointment of common manager for 
fixed period — Choice to co-owners to divide at the 
end of period in accordance with shares fixed — 
Deed held was not partnership deed 336a 

8. 26 A — Deed of partnership signed by minor 

as major — Minor may be treated as having been 
admitted to benefits of partnership — Partnership 
can be registered 3365 

8. 31 (3) — Powers of Appellate Assistant 

Commissioner 343a 

8. 33 (4 ) — Power to remand 343c 

8. 34 — See ibid, S. 24 340a 

8. 42 (1) and (3) — See ibid, S. 4 (1) (a) 

408 

8. GO (l) — Reference under — Jurisdiction of 

High. Court— Nature of 1665 

8. GG (1) — Evidence of partnership 438a 

8. GG (1 j — Jurisdiction of High Court 4385 

Industrial Disputes — Illegal lock-out or unfair 
labour practice — Jurisdiction of Tribunal to 
determine — Decision that closure of industry 

amounted to unfair labour practice Writ of 

certiorari cannot be issued _ (Constitution of 
India, Art. 226) 30 

Wages— Basic wages— Fixation of— Matters 

to be taken into account— Capacity of particular 
industry to pay, relevancy of 342 

Industrial Disputes kct(l4of 1947 J— Preamble 
— Act is not unconstitutional — (Constitution of 
India, Art. 19 (l) (g) and Art. 19 (6) ) 102a 

Preamble — Writ of certiorari against Tri. 


Industrial Disputes Act (contd.) 

bunal — Maintainability — (Constitution of India, 

Art. 226) 1025 

I Ss. 2 (k) and 10 — Closing down business 

— Not an industrial dispute 985 

Ss. 7 and 3G (4) (as amended by Industrial 

Disputes (Appellate Tribunal) Act (1950) )— 
Classification in S. 36 (4) — (Constitution of India, 
Art. 14) 4475 

8. 10 

See (1) ibid, S. 2 (k) 985 

(2) Constitution of India, Art. 19 (1) (g) 

98a 

8. 3G (4) — See also ibid, S. 7 4475 

8. 36 (4) (as amended by Industrial Dis- 
putes (Appellate Tribunal) Act (1950)) — 
Lawyer’s right to practise before Tribunal— (Bar 
Council’s Act (1926), Ss. 9 (1) and 14 (1) ) — 
(Constitution of India, Art. 19 (l) (g) 447a 

t 8. 36 (4) (as amended by Industrial Dis- 

putes (Appellate Tribunal) Act (1950) ) — Con- 
stitutional validity — (Constitution of India, 
Art. 14) 447c 

Industrial Disputes (Appellate Tribunal) Act 
(48 of 1950) 

See (1) Industrial Disputes Act (1947), S. 7 

4475 

(2) Industrial Disputes Act (1947), S. 36 
(4) 447c 

International Law (Private) — Statute of one 

country imposing tax on non resident foreigner 
in respect of protits earned in transactions taking 
place within its territorial limits — Statute can- 
not bo held to be inconsistent with rule of inter- 
national law 86a 

Arbitrator or Court can record admission of 

title and incorporate it in award or decree but 
cannot decide title to foreign property — (Civil 
P. C. (1908), S. 16) — (Arbitration Act (1940), 
Ss. 21 and 23) 492c 

Interpretation of Statutes — See also Munici- 
palities — Madras Town Planning Act (17 of 
1920), S. 24 605 

Duty of Court 1745 

Court will not fill in lacuna when language 

is clear 2145 

Illustrations to section — Illustrations to a 

section are valuable guides in ascertaining the 
meaning of a section 380c 

Principle in arriving at real meaning of 

statute stated in (1584) 76 ER 637, reiterated 

(FB) 458a 

Penal Laws — Over-subtlising of law for pro- 
tection of corrupt officials and not in furtherance 
of justice deprecated 481° 

Illustrations — (Civil P. C. (1908), Preamble) 

(FB) 6375 

Preamble — Key to statute 650c 

Words having more than one meaning 

650d 

Intention of legislature — (Civil P. C. 1908), 

Pre) 7125 


Subject Index, A. I. R. 1953 Madras 


25 


Interpretation of Statutes ( contd .) 

Invalidity of Statute as being repugnant to 

the Constitution — Extent of invalidity — (Consti- 
tution of India, Art. 13) — Civil P. C. (1908), 
Preamble) 729a. 

Land Acquisition Act (1 of 1894), Ss. 4, 6 — 
Public purpose — Acquisition for irrigation 537 

Ss. 9, 25 (2) — Failure to make claim — 

Effect 943a 

S. 23 — Market value — Potential value for 

building purposes 9436 

S. 23 (1 ) — See Defence of India Act (1939), 

S. 19 867a 

S. 23 (2) — See Defence of India Act (1939), 

S. 19 867a 

S. 25 (2)— See ibid, S. 9 943a 

Ss. 30, 31 and 32 — Dispute as to right to 

payment of compensation — Necessity to refer 
parties to suit — Power of Court to decide dispute 

28a 

S. 31 — See ibid, S. 30 28a 

S. 32 

See also (1) ibid, S. 30 28a 

(2) Succession Act (1925), S. 214(1) 

28c 

S. 32 — Applicability — Case of Hindu widow 

286 

Laws Local Extent Act (15 of 1874), S. 4 — 
See Madras District Police Act (24 of 1859), S. 47 

507 a 

Letters Patent (Madras), Cls. 13 and 15 — 

Judgment 926 

Cl. 15 

See also (l) ibid, Cl. 13 926 

(2) Civil P. C. (1908), S. 115 : 395 

i ' CZ. 15 — Appeal by person not party to 

suit— (Civil P. C. (1908), Ss. 96 and 104) : 485 
Cl. 15 — Order adding party to suit Judg- 

men * _ . 816a 

Cl. 15 — Orders which are not judgments 

. , 841 

Limitation Act (9 of 1908), S. 5 — See also 

Arbitration Act (1940), S. 30 561 

S. 5 — Provincial ‘Insolvency Act (1920), 

Ss. 75 and 78 — Third party aggrieved by order 
of • adjudication — Court should consider whether 
case had been made out for application of S. 5 
Limitation Act 465^ 

S. 5 — Applicability — Suit under S. 14 of 

Madras Hereditary Village Offices Act—S. 5 has 

no application for excusing delay in filing suit 

(Madras Hereditary Village Offices Act (3 of 
1895), S. 14) 972a 

S. 6 — See ibid, S. 4 537 

S. 10 and Art. 144 — Limitation for suit for 

recovery of trust property claimed by adverse 
possession 8426 

S. 10 and Art. 144 — Adverse possession of 

temple property by archakas 842c 

S. 12 — Appeal under S. 75 of Provincial In- 
solvency Act — Provincial Insolvency Act (1920), 


Limitation Act (contd.) 

Ss. 75 and 78 — S. 12, Limitation Act applies 

465#t 

Ss. 19, 20 — Insolvency petition filed against- 

person — His right to acknowledge debt 3696 
S. 19 — Balance sheet — (Contract Act, S. 2o) 

4336 

S. 20— See ibid, S. 19 3696 

S. 22 — Misdescription 8386 

S. 24, Art. 90 — Suit for damages against 

brokers due to negligence — Starting point — (11 
Ind Cas 54 (Mad.), Dissented) 7266 

Arts. 12, 95, 142 and 144 — Suit by trustee- 

for possession of trust property sold in execution 
of decree improperly obtained against trust pro- 
perty by fraud of the then trustee for a debt in- 
curred for purposes found to be not for legal 
necessity, can be brought within 12 years of sale 
without asking for setting aside the sale — Arts,. 
12 and 95 have no application 624 d 

Art. 12 (b) — See Tenancy Laws — Madras 

Estates Land Act (1 of 1908), S. 107 490c 

Arts. 16, 62 — Applicability 9056- 

Arts. 36 and 116 — Independent of contract 

480 

Art. 36 — Scope 694a 

Art. 44 — Unauthorised alienation by lawful. 

guardian — Setting aside of, within time prescrib- 
ed by Article 2306 

Art. 62 — See ibid, Art. 16 9056 

Arts. 64 and 85 — Scope — Mere credit en- 
tries in account books of debtor are not sufficient 
to constitute contract to pay barred debts 433c 

Art. 83 — Suit by transferor against trans- 
feree of immovable property — (T. P. Act (1882). 
S. 58) 603 

Art. 85 — See ibid, Art. 64 433c 

QQ 

See also (l) ibid, S. 24 7266 

(2) Trusts Act (1882), S. 88 694c 

Art. 90 — Neglect and misconduct 6946 

Arts. 91, 142 , 144 — Scope and applicability 

to void documents — (Contract Act (1872), S. 19) 

611 

Art. 95 — See ibid, Art. 12 624cZ 

Art. 116 — See also ibid, Art. 36 48Q 

Art. 116 — Suit for damages for breach of 

covenant of title and quiet possession — Limita- 
tion 529a 

Art. 102 — Meaning of wages 433dT 

Art. 120 — See Trusts Act (1882), S. 88 694c 

— Arts. 142 and 144 

See also (1) ibid, Art. 12 624cZ 

(2) ibid, Art. 91 611 

Arts. 142 and 144 — Trustee cannot be in 

adverse possession of trust property 750c 

Art. 144 — See also ibid, S. 10 842 6; c 

t Art. 144 — Adverse possession — Possession. 

of illegitimate son of Sudra (Hindu Law — 

Joint family) 25 

-7- — Art. 144 — Adverse possession of property o£ 
temple 842a, 
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Limitation Act (conid.) 

Art. 148 — See Transfer of Property Act 

(1832), S. GO 3665 


Art. 

152 

Applies 

ktion to set aside ex 

parte 

decree — • 

Corn 

litional on! 

[er made 

— Appeal 

from 

order — 

Li in 

ifation — 1 

(Civil P. 

C. (1908), 

O. 9, 

R. 13 





360 

Art. 

158 

— See Arl) 

it ration Act (1910), 

S. 30 






561 

Art. 

159. 

— Sec also 

Civil r. 

C. (1908), 

O. 37, 

R. 2 





767 

Art. 

159- 

— Extension of per 

iod fixed— 

- Civil 

pa 

o 

• 

t — i 

O 

O 

OD 

O. 37, R, : 

3 


909 

Art. 

181. 

— See ibid 

, S. 182 


213 


/ 


•lr/.s. 182 and 181 


Decree scaled down — 
Limitation — (Madras 


Execution application — 

Agriculturists’ Relief Act (4 of 1938), Ss. 19 
and 20) 213 

I Art. 185 (5 ) — Application not accompanied 

by succession certificate 855 


Madras Agriculturists’ Relief Act (4 of 1938) 
See under Debt Laws 

Madras Agriculturists’ Relief (Amendment) 

Act (23 of 1948) 

See under Debt Laws 

Madras Buildings (Lease and Rent Control) 

Act (15 of 1948 ) 

Sec under Houses and Rents 

Madras Buildings (Lease and Rent Control) 

Act (25 of 1949) 

Sec under Houses and Rents 

Madras Buildings (Lease and Rent Control) 
Amendment Act (8 of 1951) 

Sec under Houses and Rents 

Madras City Municipal Act (4 of 1919) 

Sec under Municipalities 

Madras City Police Act (3 of 1888), S. 7 — See 
Criminal?. 0.(1898), S. 18 9535 

Madras Co-operatiYe Societies Act (6 of 

1932), S. 51 ( 6) (a) — “Final” — Meaning of — 
High Court’s power to interfere 362a 

Fades under Act , E. 27 (a) — By-laws of 

Triplicane Urban Co-operative Society — Validity 

542a 

Rules under — Rule 27 (e) — Rule does not 

confer arbitrary power on Registrar 5425 

Rules under — Rule 27(e) — Near relations — 

Persons marrying sisters 542c 


Madras District Municipalities Act (5 of 1920) 
See under Municipalities 

Madras District Police Act ( 24 of 1859), S. 44 
— See also ibid, S. 53 1002a 

S. 44 — Oflonce under — Prosecution for — 


Sanction of District Superintendent of Police is 
not necessary 1002c 

S. 47 — Applicability to City of Madras — 


'Laws Local Extent Act (15 of 1874), S. 4) 

507a 


Madras District Police Act (contd.) 

S. 47 — Charge — Meaning — (Penal Code 

(I860), S. 211)— (Words and Phrases — Charge) 

5075 

S. 50 Section applies only to a case of de- 


partmental enquiry and not to an offence before 

a Court 100 2d 

S. 51 — Section does not apply to cases of 


dismissals made departmentally by the police 
Dismissed person can be tried and convicted for 
an offence under the Act 10025 

Ss. 53 and 44 — Complaint in respect of 

offence under S. 44 — Bar of limitation under 
S. 53 does not apply 1002a 

Madras Education Rules, R. 92 — Appendix 
17 (A) See Constitution of India, Art. 14 21a 


Madras (Enlargement of Area and Altera- 
tion of Boundaries) Order (1948), Para. 1— 
Validity of the Order— (Government of India Act 

(1935), Ss. 290, 5) 6475 

Para. 4 — See Municipalities — Madras Dis- 


trict Municipalities Act (5 of 1920), S. 4 (1) 

647 a; c 

Madras Estates (Abolition and Conversion 
into Ryotwari) Act (20 of 1948) 

See under Tenancy Laws 
Madras Estates Land Act (1 of 1908), See 
under Tenancy Laws 

Madras Estates Land (Reduction of Rent) Act 

(30 of 1947), See under Tenancy Laws 

Madras Estates Land (Reduction of Rent) 
Second Amendment Act (39 of 1951), See 
under Tenancy Laws 

Madras Gaming Act (3 of 1930), S. 3 — See 
Public Gambling Act (1867), S. 4 243a 

S. 5 — See Public Gambling Act (1867), S. 5 

243 b 

S. 9 — See Public Gambling Act (1867), S. 4 

243a 


Madras General Clauses Act (1 of 1891), S. 8 

— Sec Debt Laws — Madras Agriculturists’ Relief 

Act (4 of 1938), S. 19 810 

Madras General Sales Tax Act (9 of 1939), 

See under Sales Tax 

Madras Hereditary Village Offices Act (3 of 

1895), S. 7 ( 1) — See Madras Subordinate Collec- 
tors and Revonuo Malversation Amendment 

Regulation (7 of 1828), Cl. 3 (3) 1005 

S. 13 — “Emoluments” include also lands 

912a 

Ss. 13 and 21 — Suit for possession of service 

‘inam’ land — Maintainability in Civil Court — 
(Civil P. C. (1908), S. 9) 9126 

Ss. 13 and 21 — Suits not cognizable by civil 

Courts 912c 

S. 14 

Sec (1) Constitution of India Art. 227 

9726, t 

(2) Limitation Act (1908), S. 5 972a 

S. 21-Scc ibid, S. 13 9126;c 


. J 
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(Madras) High Court (Appellate Side) Rales 

See under High Court Rules and Orders 

Madras High Court Criminal Pules of 
Practice 

See under High Court Rules and Orders 
M adras Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949), S. 5— Appeal— “Any 
such petition” in sub-s. (5) — Interpretation of — 
(Civil P. C., 0. 43 R. 1; 0. 9 R. 13) 1003 

Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 6 (6) (i)— 
See ibid, S. 103 (j) 214c 

S. 38 — See Constitution of India, Art. 26 

149 

Ss. 62 and 87 — Civil suit under S. 62 

Power of Civil Court to restrain by injunction 
proceedings under S. 87 — Jurisdiction of magis- 
trate to pass order under S. 87 during pendency 

of suit — Interference in revision (Criminal 

P. C. (1898), S. 439) 2L9 

S. 87— See Madras Hindu Religious Endow- 
ments Act (2 of 1927 as amended by Act 10 of 
1946), S. 78 615a 

S. 103 (j ) — Does not deal with forum 214 a 

S. 103 (j), Explanation and S. 6 (6) (i)— 

Proceedings under old Act, 2 of 1927 pending in 
mofussil in District Court — Coming into force of 
the new Act of 1951_Proceedings are automati- 
cally transferred to sub-Court 214c 

S. 103 (k ) — Does not refer to forum 214/ 
S. 106 — Scope ^Ud 

S. 106 _ Whether offends against rule of 
delegated legislature — ( Quaere ) 214e 

Madras Hindu Religious Endowments Act (2 

of 1927), S. 9 (11 A) — Specific endowment 

Ihere must be divesting of ownership 407 

S. 9 (12)— Temple — Evidence of dedication 

c‘ ^ o~7 Lancls in P° ssession of archakas : 604 
b. 78 (as amended by Act 10 of 1946) — 

Application under — Only summary inquiry is 
mtended and no elaborate inquiry into question 
of title (Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 87) 615a 

— -S. 78, (as amended hy Act 10 of 1946) — 
Petition under _ Valid certificate issued in pres- 
cribed manner should be produced along with 
petition 615b 

Madras Hindu Women’s Rights to Property 

S ? 510 ™ 0 Agricultural Land) Act (26 of 

1M) Widow not entitled to share in agricul. 
tural land when the Act had not come into force 
at the time of her husband’s death __ (Hindu 
Women’s Right to Property Act (1937), S. 3)- 176« 
Madras Impartible Estates Act (2 of 1904), 
S. 9 — See Tenancy Laws — Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act (26 of 
1948), S. 3 18g 

Madras Local Boards Act (14 of 1920), S. 45 A 
(1 )— Order under — Reasons for — Necessity 175 

S. 57 — See Madras Village Panchayat Act 

<L0 of 1950), S. 19(1) 560 


508 

503 


Madras Local Boards Act (contd.) 

R. 5 — See Hindu Law — Widow 

R . 10 — See Hindu Law — Widow 

Madras Maintenance of Public Order Act 

(1 of 1947), See under Public Safety 

Madras Merged States (Laws) Act ( 35 of 1949 ), 
S. 6 — See Debt Laws — Madras Agriculturists’ 
Relief Act (4 of 1938), S. 19 810 

Madras Police Standing Order No. 533 See 

Evidence Act (1872), S. 24 74a 

Madras Prevention of Adulteration Act (3 of 

1918), S. 5— Sale — Sanitary Inspector purchas- 
ing some butter for purpose of analysis — It is 
sale ‘ 862a 

S. 5 (b) and (d) — Accused working in shop 

on behalf of his father 697 

-S. 5 (1) (a) and (b) read with Rr. 29 and 

28D — Sanitary Inspector purchasing small 
quantity of flour for analysis — Price paid and 
acknowledged by regular receipts— There is sale 

241 

S. 5 (1) (d) — See ibid, S. 6 (3) 8625 

Ss. 6(3) and 5 (l) ( d)— Employer’s liability 

8625 

adras Preservation of Private Forests Act 

(27 of 1949), S. 5 — Scope — Offences not falling 
within Chap. XVII of Penal Code require no stay 

of proceedings — (Cattle Trespass Act (1871), 
s - 24) 999 

Madras Prohibition Act (10 of 1937), S. 4 (e) 
— See also Evidence Act (1872), S. 114 10045 

S. 4 (e ) — Sentence 1001c 

S. 4 (i) (a) — “Possession” — Its meaning 

and implication _ (Evidence Act (1872), S. 114, 
ill, (a) ) — (Words and Phrases) 534 

S. 4 A — See also Criminal P. C. (1898), 

S. 562 (1) 877 a, c 

S . 4A — Sentence — Considerations for 877 d 

S. 4 A — Sentence— Consideration of (Cri- 
minal P. C. (1898), S. 32) 877/ 

Madras Restriction of Habitual Offenders 

Act (6 of 1948) — Validity — (Constitution of 
India, Art. 20 (2) ) 004 e 

■Ss. 2 (4) and 16 — Validity — (Constitution 


of India, Art. 14) 

Ss. 5, 6 and 16 (l )— Validity 

tion of India, Art. 19 (1) (d), (5) 

S. 6— See ibid, S. 5 

S. 16 — See also ibid, S. 2 (4) 

S. 16 — Scoue 

S. 16 (1)—See ibid, S. 5 


6645 
— (Constitu- 
664c 
664 c 
6645 
664a 
664 c 

Madras Revenue Boards Standing Order, 

No. 15 — See Grant 235 

Madras Shops and Establishments Act (36 of 

1947), S. 2 (6) — Out-agency is establishment 

376a 

— S . 41 — Section is not ultra vires the Consti- 
tution of India, Art. 14 — Equality before law — 
Discrimination — (Constitution of India, Art. 14) 

326 
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Madras Shops and Establishments Act ( contd .) 

S. 51 — Scope of S. 51 — Decision of Labour 

Commissioner 3766 

Madras Subordinate Collectors and Revenue 
Malversation (Amendment) Regulation (7 of 
1828), Cl. 3 [3 ) — Order dismissing village Officer 
— Revision — (Madras Hereditary Village offices 
Act (3 of 1895), S. 7 (1) 1005 

Madras Survey and Boundaries Act (8 of 
1923), Ss. 9 (iij, 13 and 14 — Absence of notice 
under S. 9 (ii) — Effect 391 a- 

S'. 13-See ibid, S. 9 (ii) 391a 

,S. 14— Sec ibid, S. 9 (ii) 391a 

Madras Town Planning Act (7 of 1920) — 

See under Municipalities 

Madras Turnover and Assessment Rules 

(1939)— See under Sales Tax 

Madras Village Courts Act, 1888 (1 of 18S9), 

S. 76 — Jurisdiction to compel one accused to 

produce another — (Criminal P. C. (1898), S. 343) 

388 

Madras Village Panchayats Act (10 of 1950), 
Ss. 19 (1), 131; Sck. 3, li. 4(1) — Jurisdiction 
to entertain petition under S. 19 (1) — (Madras 
Local Boards Act (14 of 1920), S. 57) 560 

Ss. 47 (1) and 131 — Removal of President 

— Legality 593 

S. 131 

See (1) ibid, S. 19 (1) 560 

(2) ibid, 8. 47 (1) 593 

Sch. 3, B. 4 (1) — See ibid, S. 19 (l) 560 

Malabar Law — Pre-emption — Price 519 

Karnavan — Duties of — Delegation of duty to 

perform Pooja and Sradhas 910 

Mapilla Marumakathayam Act (17 of 1939) 

— See Marumakathayam Law 425 

Marumakathayam Law — Muslim Personal 

Law (Shariat) Application Act (1937) — Mapilla 
Marumakathayam Act (17 of 1939) — Eflects of, 
on rights and interests of members of Muslim 
tar wad and his heirs 425 

Master and Servant— See Tort— Negligence 

981 d 

Vicarious liability — See Essential Supplies 

(Temporary Powers) Act (1946), S. 7 (1) 156 

Motor Vehicles Act (4 of 1939) — Validity— Sec 
Constitution of India, Art. 19 (!) (g) (6) 279a 

S. 42 — See Constitution of India, Art. 19 

2796 

-See Constitution of India, Art. 19 

279c 

See also Constitution of India, Art. 

709c 

Ss. 44 and 57 — Grant of permit — Considera- 
tions for 709$ 

t S. 44 (2 ) — Person having financial interest 

709a 

S. 47 — See also Constitution of India, Art. 19 

279; 

Ss. 47 and 48 — Power to take into account 

condition of road — Constitution of India, Art. 
19 (G) 279 d 


(1) (g), (0) 
S. 43 A 

(1) (g), (6) 

S. 44 - 

226 


Motor Vehicles Act (contd.) 

Ss. 47 and 48 — Consideration of nature of 

locality— Constitution of India, Art. 19 (6): 279c 

Ss. 47 and 48 — Consideration of adequacy 

of existing services — Constitution of India, Art. 
19 (6) * 279/ 

Ss. 47 and 48 — Consideration of running of 

unremunerative services by existing operators — 
Constitution of India, Art. 19 (6) 279# 

Ss. 47 and 48 — Refusal to grant permit at 

all Constitution of India, Art. 19 (6) 279/z. 

Ss. 47 and 48 — Principles to be applied in 

granting or refusing permits — Uniformity — 
Constitution of India, Art. 14 279£ 

S. 48 

See (1) ibid, S. 47 279$, e, /, g, h , i 

(2) Constitution of India, Art. 19 279fc 

S. 57 — See ibid, S. 44 

S. 57 (7)— Reasons— Nature of 

S, 64 — See also Constitution of 


Art. 226 
S. 64 


709 d 
596 

India, 
la 

Scope — Right of appeal under 

16 


r 


Cls. (a) and (f) 

S. 64 — Grounds that can be urged and con- 
sidered by appellate authority lc 

Ss. 64 and 68 — Rules under— R. 208 — Rule 

does not confer power of appeal by implication 

321c 

Ss. 64 and 68 — Rules under — R. 208 (b) — 

Whether right of appeal exists has to be deter- 
mined by provisions of S. 64 — Rule 203 (b) does 
not confer right of appeal 321$ 

S. 64 (a) — Applicability — Grievance accru- 
ing or arising subsequent to grant of permit — 

Appeal 321a 

+ S. 64 (b) — Refusal to vary conditions— 

Appeal 3216 

S. 64A See Constitution of India, Art. 19 

279J 

S. 68 

See ibid, S. 64 321c, d 

Muhammadan Law— Gift — Gift by father to 

his sons — Eldest son alienating properties donated 
to him — Death of father — Suit by eldest son for 
partition of father’s estate — Maintainability: 161$ 
Succession — Relinquishment of future in- 
heritance — Estoppel — (Evidence Act (1872), 
S. 115: I. L. R. 1936 All. 834, Diss. 1616 

Wakf — Alienation — Sanction of Kazi or 

Court can be given retrospectively 143a 

Wakf — Mutawalli — Change in wakf pro- 
perty i. e. alter investment — Sanction by Court 

1436 

Wakf — Mutawalli when can appoint his 

successor 658$ 

Wakf — Mutawalli — Removal of 958c 

Wakf — Mutawalli — Non-Muslim and women 

958/ 

Wakf — Title to wakf properties 958p 
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MUNICIPALITIES 

Madras City Municipal Act ( 4 of 1919), S. 138 
— See Municipalities — Madras Town Planning 
Act (17 of 1920), S! 24 605 

S. 279 — Club providing food to members 

and guests — No strangers allowed — Club held did 
not require license 357 

Ss. 287 , 349 (13), 357 — Licence fee or tax 

— Essential difference 532 

S. 349 (13)— See ibid, S. 287 532 

S. 357— See ibid, S. 287 532 

S . 387 — See Municipalities — Madras Town 

Planning Act (17 of 1920), S. 24 605 

Sch. IV , Part VI , B. 20 — See Municipali- 
ties — Madras Town Planning Act (L7 of 1920), 
S. 24 605 

Sch. IV , Part VI, B. 21 — See Municipali- 
ties -Madras Town Planning Act (17 of 1920), 
S. 21 605 

Madras District Municipalities Act (5 of 
1920) — Election — Election Rules framed under 
Act, R. 27A (1) (a) 932a 

Election — Election Rules framed under Act, 

R. 27 A (1) (a) 9326 

R. 10 of Election Rules framed under Act 

{Constitution of India (1950), Art. 226) 9696 

Ss. 4 (l), 78 (3) and 80 — Levy of property 

tax in Frenchpet of Masulipatam— (Madras (En- 
largement of Area and Alteration of Boundaries) 
Order (1948), Para. 4) 647a 

S. 4 (1) — Application to Frenchpet in Masu- 
lipatam — (Madras (Enlargement of Area and 
Alteration of Boundaries) Order (1948), Para. 4) 

o 647c 

S. 7 — See Constitution of India (1950), 

Art - 226 . . 510c, d, e 

S. 7 (3) — See ibid, S. 43 3926 

Ss. 12 (7 ) and 303 (2) (b) — Election of 
Vice-Chairman 969a 

S. 43— -See also Constitution of India (1950) 

Art. 226 ^ ' e 

Ss. 43 and 7 (3) — Allotment of seats reserved 
under S. 7 (3) — Duty of Government to consult 
municipality — Certiorari against order of allot- 
ment— (Constitution of India 'I960), Art. 226) 

0 . . 3926 

S. 43 — Division into wards Duty of 

Government 

; 43 — Division into wards — Mala fides— 

(Constitution of India (1950), Art. 226) 5106 

S. 78 (3) — See ibid, S. 4 (1) 647a 

S. 80-See ibid, S. 4 (l) 647a 

S. 131, Explanation — Domestic consump- 
tion and use — Test 864a 

——S. 131, Explanation — Domestic consump- 
tion and use— Water held was utilised for domes! 
tic use and not as part of stock-in-trade of the 
business 8646 

S. 303 (2) (b)-Seei bid, S. 12 (7) 969a 

S. 351B — See Constitution of India (1950) 

Art. 226 392c 


Municipalities— Madras District Municipali- 
ties Act (contd.) 

S. 354 and Sch. 4 — Right of suit — (Civil 

P. C. (1908), S. 9) 689a 

S. 354 — Compliance with 6896 

Sch. 4 — See ibid, S. 354 689a 

Madras Town Planning Act (7 of 1920), 
S. 14— Notification under S. 14 (5) is conclusive 
of fact that proper notices were given and pub- 
lished 348 

Ss. 17 and 20— Scope of 628a 

S. 20 — See ibid, S. 17 628a 

Ss. 24, 25 ( 2) — Madras City Municipal Act 

(4 of 1919), Ss. 138, 387, Sch. IV, Part VI, 
Br. 20, 21 _ Recovery of betterment tax for 8 
years by distress— Validity — (Interpretation of 
Statutes) — (Civil P. C. (1908), Pre.) 605 

S. 25 (2) — See ibid, S. 24 605 

Muslim Personal Law (Shariat) Application 

Act (26 of 1937) — See also Marumakatliayam 
Law 425 

S. 2 (as amended by Mad. Act 18 of 1949) 

—See Civil P. C. (1908), O. 41, R. 33 445 

Negotiable Instruments Act (26 of 1881), 
S. 13 — See Public Debts (Central Government) 
Act (18 of 1944), S. 19 7876 

S. 44 — Promissory note — Failure of consi- 
deration — (Debt Laws — Madras Agriculturists 
Relief Act (4 of 1938), S. 7) 975 

S. 48 — Endorsement and delivery 8406 

S. 51 — Endorsement by payees on different 

dates 840a 

Oaths Act (10 of 1873) _ See also Civil P. C. 
(1908), O. 3, R. 4 708c 

S. 8 — Oath affecting third person 708a 

S. 8 — Binding nature of oath 7086 

S. 11 — See also Civil P. C. (1908), O. 23, 

R. 3 3966 

S. 11 — Agreement to take oath Failure to 

take oath for no fault of either party Fresh 

opportunity 396a 

Opium Act (1 of 1878), S. 20A (inserted by 
Mad. Act 32 of 1951) — See Evidence Act (1872), 

S. 25 917 

Partition Act (4 of 1893), S. 2 _ Applicability 
— Section applies even after preliminary decree is 
passed 320 

Partnership Act (9 of 1932), S. 4 — See also 
Income-tax Act (1922), S. 25A 3L5a 

S. 4 — Agreement may be either express or 

implied 516a 

S. 6 — Partnership whether rent or not 824 

S. 30 — See Income-tax Act (1922), S. 25A 

315a 

Payment of Wages Act (4 of 1936), S. 2 (vi) 
— “Wages’ ’ — Meaning of — Wages is compensation 
paid for work done for period less than a month 
— Factories Act (1948), S. 2 (1) 269/ 

Penal Code (45 of 1860), S. 5 — See Prevention 
of Corruption Act (1947), S. 5 (l) (c) 137 
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Penal Code (contd.) 

S. 40 — See Essential Supplies (Temporary 

Powers) Act (1910), S. 7 (l) 156 

S. 41 See Prevention of Corruption Act 

(1917), S. 5 (1) (c) 137 

S. 52 No reference to moral element of 

honesty (General Clauses Act (1897), S. 3 (22) ) 

9365 

S. 71 See Companies Act (1913), S. 76 

5585 

Ss. 85, 80 and 300 — Intoxicated person 

killing another by repeated stab wounds— Requi- 
site knowledge and intention can be presumed — 
Offence cannot be reduced to one under S. 301 — 
(Evidence Act (1872), S. 14) 827 

S. 80— See ibid, S. 85 827 

S. 99 — See also ibid, S. 353 936/ 

S. 99 Principle of section 936a 


S. 99 — “Colour of office” 


936c 


S’. 99 — “Not strictly justifiable in law”: 936d 

S. 161 — See Criminal P. C. (1898), S. 238 

785c 

S, 193 — See Criminal P. C. (1898), S. 476 

745 

S. 201 

See (1) ibid, S. 300 1006a 

(2) ibid, S. 302 10065 

S. 211 — See Madras District Police Act (24 

of 1859), S. 47 5075 

S. 268 — Public nuisanco — Stagnation of 

water 242 

S. 292 — “Obscene”, meaning of — Deter- 
mination of obscenity — Non-prosecution of pub- 
lishers of similar books — Effect 418a 

S. 292 — Scope — (Press Objectionable Matter 

Act (1951), S. 11) 4185 

S. 292 — Proof of offence 418c 

S. 300 

See also (l) ibid, S. 85 827 

(2) ibid, S. 304 579 

Ss. 300 , 325 — B rendered unconscious by 

blow from A — Taking B to bo dead A hanging B 
by rope — Death caused by hanging — Offence not 
murder 239 

S. 300 — Statement under S. 27, Evidence 

Act — Production of ornaments if sufficient to 
charge accused with crime of murder — (Evidence 
Act (1872), S. 27) 564c 

Ss. 300 , 379, 411 and 201 — Murder for gain 

— Separate charge under each section is not neces- 
sary— (Criminal P. C. (1898), S. 236) 1006a 

S. 302 — Sentence — Murder — Ordinary 

penalty is death sentonco — Lesser sontenco 
imposed held improper 372a 

Ss. 302 , 379, 411 and 201 — Murder for gain 

— Convictions under Ss. 302, 379 or 411 in alter- 
native — Acquittal of charge under S. 201 — Appeal 
— Conviction under S. 302 set aside and under 
S. 379 maintained 10065 

Ss. 304 , 300 — Attempt to beat man with 

shoe in street 579 

S. 304A — Rash and negligent driving 774 


Penal Code ( contd.) 

S. 325— See ibid, S. 300 239 

S. 353 — “Prevent or deter” 936a 

Ss. 353 and 99 — Assault on public servant 

acting in good faith and colour of office 936/ 

S. 378 — Removal by accused must be with 

intent to cause wrongful gain to accused or 
wrongful loss to another — Burden is on prosecu- 
tion to show that accused was acting dishonestly 

Accused shown to be acting in assertion of a 

bona fide claim of right — No dishonest intention 
can be attributed — Test of adequacy of bona tides 
of claim indicated 5165 

g gyg 

See (1) ibid, S. 300 1006a 

(2) ibid, S. 302 10065 

S. 405 See Public Debts (Central Govern- 
ment) Act (18 of 1944), S. 19 7875 

S. 409 See Prevention of Corruption Act 

(1947), S. 5 (1) (c) 137 

S. 411 

See (1) ibid, S. 300 1006a 

(2) ibid, S. 302 10065 

S' 497 “Without the consent or con- 

nivance” — (Evidence Act (1872), Ss. 101 to 103) 

422 

S. 498 — Woman leaving her husband of her 

own accord and living with accused as husband 
and wife — Accused willing to take her — This is 
“taking” within meaning of S. 498 333 

S. 504 — Insult and provocation 413 

S. 511 — Attempt — Preparation and attempt 

— Distinction 009 

Practice — See Civil P. C. (1908), O. 21, R. 26 

8765 

High Court (Madras) — See Civil P. C; (1908), 

O. 7, R. 10 897 

Precedents — Single Judge is bound to follow 


ruling of Division Bench 


35 id 


Presidency Towns Insolvency Act (3 of 1909), 

S. 11 (l) — Temporary residence of debtor 928 

(as amended by Act 3 of 1950), S. 53 — 

Attachment 039 

Press Objectionable Matter Act (56 of 1951), 
S. 11— Sec Penal Code (1860), S. 292 4185 

Prevention of Corruption Aot (2 of 1947), 
S. 5-See Criminal P. C. (1898), S. 238 785c 

S. 5 (1) (c) — Section does not pro tanto 

repeal S. 409, Penal Code — (Penal Code (1860), 

Ss. 5, 41 and 409) ^7 

S. 6 — Sanction — Requirements 7855 

Preventive Detention Act (4 of 1950) 

See under Public Safety 
(Private) International Law— See under Inter. 

national Law (Private) 

Provident Funds Act (19 of 1925), S' 2 (e) — 
See Hindu Law — Widow 508 

Provincial Debts Laws (Temporary Valida- 
tion) Ordinance (11 of 1945)— See under Debt 
Laws 
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Provincial Insolvency Act (5 of 1920), Ss. 9, 
40 — Petition for re-adjudication — Requirements 

375 

S. 16 — Dismissal* of application held was 

not due to any want of due diligence on A’s part 
but was on merits 993a 

Ss. 16 and 19 — Application for adjudicating 

debtor as insolvent — Application dismissed on 
basis of compromise — Proper procedure is to re- 
store application under inherent power on petition 
of another creditor — (Civil P. C. (1908), S. 151) 

993c 

S t 19 — See also ibid, S. 16 993c 

S. 19 (2) — Compliance with 9935 

S.37 — Alienations before insolvency declared 

not binding on Official Receiver — Subsequent 
annulment of adjudication does not improve the 
position of insolvent or his heirs 620 

S. 40— See ibid, S. 9 375 

S. 46 — See Companies Act (1913), S. 229 

610 

S. 54 — Date of transfer in compulsorily re- 
gistered deeds — (Registration Act (1908), Ss. 75 
(3), 47) 682a 

S . 75 

See (1) Limitation Act (1908), S. 5 4655 

(2) Limitation Act (1908), S. 12 : 465c 

S. 75(4) — Period of 30 days — Starting 

point — (Words and Phrases — Date of order) 

465a 

S. 78 

See (1) Limitation Act (1908), S. 5 
(2) Limitation Act (1908), S. 12 


4655 

465c 

(9 of 
(Civil 
582a 
5825 


Provincial Small Cause Courts Act 

1887), S. 25 — Other remedies available - 
P. C. (1908), Ss. 24 (4) and 96) 

S. 25 — New pleas 

• S. — See Debt Laws — Madras Agricul- 
turists’ Relief Act (4 of 1938), S. 19 908 

Sch. II, Art. 15 — Suit by vendor to recover 

balance of purchase money 559 

Sch. II, Art. 41 — Joint and several decree 

for costs against several judgment-debtors One ' 

of them paying entire decretal amount Suit for 

contribution— Suit is cognizable by a Small Cause 
Court 454 

Public Debts (Central Government) Act (18 

of 1944), S. 19 — Criminal breach of trust by 
holder of Govt security — (Negotiable Instru- 
ments Act (1881), S. 13) (Securities Act (1920) 

S. 5)— (Penal Code (1860), S. 405) 7875 

Public Gambling Act (3 of 1867), S 4 _ 
Madras Gaming Act (3 of 1930), Ss. 3 and 9 — 
Essentials of S. 9 - Gaming on Sankaranti day 
— Absence of evidence that house was common 
gaming house— No offence 243a 

S. 5 — Search warrant— Form of (Madras 

Gaming Act (3 of 1930), S. 5) 2435 

: S. 5 — Search warrant — Misdescription is 

immaterial and does not vitiate the warrant 

243d 


Public Gambling Act (contd.) 

S. 5 — Search under Act is not covered by 

S. 103, Criminal P. C Witnesses not from 

vicinity and one of them not examined (Cri- 
minal P. C. (1898), S. 103) 243 c 

PUBLIC SAFETY 

Madras Maintenance of Public Order Act 

(l of 194/ ), S. 2 A — Proof of knowledge to 

accused — Newspaper evidence not sufficient 

Evidence Act (1872), Ss. 64, 65 780- 

Preventive Detention Act (4 of 1950), Ss. $ 
and 12 — Right of detenu to challenge order on 
ground of mala fide— Burden of proof _ Duty of 
Government— Malice and mala fide’ explained— 

Validity of prior order in question Fresh order 

for detention passed before pronouncement of judg. 
ment— Omission by Government to inform Court 
of order reflects on their bona fides — (Criminal 

P. C. (1898), S. 49l) — (Constitution of India 
(1950), Art. 226) 41fl 

S. 3 — Successive orders passed on same 

grounds— Legality 4 if 

S. 3 — Judgment declaring detention order 

invalid— Government’s failure to appeal Bona 

fides of fresh order of detention 41p, 

S. 3A — Arrest and service of order not 

simultaneous — Effect 42 e . 

S. 12 — See ibid, S. 3 42& 


Railway Establishment Code, E. 148 — See 

Railway Services 54 a 

Railways Act (9 of 1890), S. 56 (2)— Auction 
sale of unclaimed goods— Obligation of consignor 

— (Contract Act, S. 160) 2175 

S. 72 — Execution of Risk Notes A and Z— 

Shortage in transit — Burden of proving mis- 
conduct- (Goods Tariff General Rules, R. 15) 

514 

S. 80— Forum of suit— Goods consigned on 

G. I. P. Rly. for South Indian Railway Suit 

for compensation 217a 

Railway Services _ (Safeguarding of National 
Security) Rules (1949), Rr. 3 and 4 __ Non 
compliance — (Constitution of India, Arts 310 
311) — (Railway Establishment CodeR. 148) ’ 

Registration Act (16 of 1908), S. 17— Willtr 
adoption deed_(Hindu Law— Will) 

— — Ss. 17 (1) (b) and 49— Instrument creating 
title _ Non-registration — Effect of — Use for 
collateral purposes_(Evidence Act (1872), S. 91) 

f 17 Compromise decree 836 

Trt ^ ( 5 ir Autll0rity a( 3opt given by will 

— (General Clauses Act (1897), S. 3 (64) ) _ 

(Succession Act (1925), S. 2 (h) )_ (Hindu Law 

Adoption) 740- 

t S, 17 (3) — Authority to adopt — (Hindu 

Law— Adoption) 755 c 

S. 47 — See also Provincial Insolvency Act 

(1920), S. 54 682a 
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Registration Act (contl.) 

Ss. 47, 75 (3) No logical connection be- 
tween these provisions — Considerations relevant 
under S. 47 do not apply to S. 75 (3) 6825 

S. 49— See ibid, S. 1? (1) (b) 366a 

g y/j (ft j i 

See also (1) ibid, S. 47 6825 

(2) Provincial Insolvency Act 
(1920), S. 54 682a 

Sale of Goods Act (3 of 1930), Ss. 4 and 12— 
Construction of contract for sale of goods— “Des- 
patch August 1943” — Meaning of 380a 

S. 12 — See ibid, S. 4 380a 

S. lCt (2), Proviso — Applicability — Goods 

not examined at time of sale 8175 

Ss. 42 and 59 — Rights of buyer and seller 

817a 

S. 59— See also ibid, S. 42 817a 

S. 59 — Measure of damages 8l7c 

SALES TAX 

Madras General Sales Tax Act (9 of 1939), 
Preamble — Object of Act 915 

Preamble and S. 3 (5) — Validity of Act- 

Act is not invalid — (Government of India Act 
<1935), Sch. VII, List 2, Entry 48) ^ 105c 

Preamble and S. 5 ( vi ) — Validity of Act 

*nd Rules framed thereunder — (Sales Tax — 
Madras Turnover and Assessment Rules (1939), 
Rr. 4 and 1G) — Constitution of India, Art. 265) 

105i 

Preamble — Act and Rules framed thereunder 

■do not offend Art. 14 of Constitution — (Constitu- 
tion of India, Art. 14) — (Sales Tax — Madras 
Turnover and Assessment Rules (1939) ) 105c 

S. 2 (b) “Dealer” — Non-resident assesseo 

— Assessee held was dealer and liable to sales tax 
in respect of sales — (Constitution of India, Art. 

286) 865 

Ss. 2 (g-l), 8 A, 9, 13 and 15 ( h ) — Prose- 
cution under S. 13 — Burden of proof — No proof 
that accused is registered dealer — Accused cannot 
be prosecuted 178 

S. 2 (h) — Extra-territorial operation of Act 

— Validity of Act 91a 

<$. 2 (h), Explanation 2 ( introduced by 

Madras General Sales Tax (Amendment) Act, 
25 of 1947 — Explanation — Construction of 91c 
S, 3 

See (1) Constitution of India, Art. 245 (1) 

116c 

(2) Constitution of India, Art. 286 (l) (b) 

1165 

. S. 5 (vi) 

See (1) ibid, Preamble 105 d 

(2) Sales Tax — Madras Turnover and 

Assessment Rules (1939), R. 15 

105 g 

(3) Sales Tax — Madras Turnover and 

Assessment Rules (1939), R. 16 (5) 

105/ 
591 


Sales Tax — Madras General Sales Tax Act 

(contd.) 

S. 8A — See ibid, S. 2 (g-l) 178 

S. 9 

See(l) ibid, S. 2 (g-l) 178 

(2) Constitution of India, Art. 226 10 

S. 11 — See Constitution of India, Art. 226 

10 

S. 12 — See Constitution of India, Art. 226 

10 

S. 12 A 

See (1) Constitution of India, Art. 226 

10, 131 

(2) Constitution of India, Art. 226 (1) 

105a 

S . 12. B — See Constitution of India, Art. 226 

10 

S. 12-C — See Constitution of India, Art. 226 

10 

S. 12-D — See Constitution of India, Art. 226 

10 

S. 13— See ibid, S. 2 (G-l) 178 

S. 15 (b) See also Constitution of India, 

Art. 20 3375 

S. 15 (b) — Tax levied on firm— Non-pay. 

ment Firm which is liable to be prosecuted and 

not partners in their individual capacity 332 

S. 15 (b) — Specification of defaulted tax in 

the order of conviction • 337a 

S. 15 (H)-See ibid, S. 2 (g-l) 178 

<$. 16. A Section is not opposed to natural 

justice 1056 

S. 16. A — Dealer — Includes Commission 

agent also 703 

S. 18 — Object and scope 905a 

S. 22— See Constitution of India, Art. 245 (1) 

116c 

Madras Turnover and Assessment RuleB 

(1939) — See Sales Tax — Madras General Sales 
Tax Act (9 of 1939), Preamble 105c 

R. 4 — See Sales Tax — Madras General Sale9 

Tax Act (9 of 1939), Preamble l05d 

R. 15 — Forms prescribed under— Form A.4 

Form does not infringe S. 5 (vi) of Madras 

Act 9 of 1939 — (Sales Tax — Madras General 
Sales Tax Act (9 of 1939), S. 5 (vi) ) I05g 
R. 15 (2) — Rule is not unconstitutional— 

‘Obiter’ l05 fc 

R . 16 — See Sales Tax -Madras General 

Sales Tax Act (9 of 1939), Preamble 105d 

R. 16 ( 2 ) — Classification — Repugnancy to 

Art. 14 of Constitution — (Constitution of India. 
Art. 14) 

R. 16 (5)— Validity- (Sales Tax — Madras 

General Sales Tax Act (9 of 1939), S. 5 (vi) ) 

105/ 


178 






Securities Act (10 of 1920), S. 5— See Publio 
Debts (Central Government) Aot (18 of 1914), 

S. 19 7876 

Specific Relief Act (1 of 1877), S. U-Se» 

T. P. Act (1882), S. 55 769a 
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Specific Relief Act ( contd .) 

S. 27 (b) — See T. P. Act (1882), S. 54 409 

S. 39— See ibid, S. 42 5456 

S. 42 — See also Divorce Act (1869), S. 16 

858c 

Ss. 42 and 39 — Setting aside transactions — 

(T. P. Act (1882), Ss. 54 and 53) — (Evidence 
Act (1872), S. 92) 5456 

S. 45 — Other specific remedy open — (Con- 
stitution of India, Art. 226) 556 

S. 55— Refusal of injunction 456c 

Stamp Act (2 of 1899), S. 2 (17) — Specifi- 


ed property — (T. P. Act, (1882), S. 58) 

(FB) 764a 

S. 2 (17) — Mortgage deed neither attested 


nor registered — (T. P. Act (1882), S. 59) 

(FB) 7616 

S. 19 — Foreign promissory note — Properly 

stamped according to Indian Law — It must be 
stamped over again under S. 19 424 

Ss. 27, 64 and Art. 58 — Scope 9416 

S. 33— See Civil P. C. (1903), S. 115 698a 

S. 33(1) — ‘Is produced or comes in the 

performance of his functions’ 6986 

S. 64 — See ibid,'S. 27 9416 

S. 64 ( b) — Applicability — Scribe and vendor 

941c 

S . 70 — Revenue Board authorizing District 


Registrar and District Magistrate to sanction 
prosecution under Stamp Act — Prosecution held 
validly initiated 941a 

Art. 58 — See ibid, S. 27 9416 

Succession Act (39 of 1925), S. 2(h) — See 
Registration Act (1908), S. 17 (3) 740 

S. 59 — Capacity to execute will — (Hindu 

Law — Will) 4615 

-214 (l ) — Reversioner claiming compen- 
sation money — Necessity to produce succession 


certificate — Land Acquisition Act (1894), S. 32 

28c 
Burden 


■S. 283 (l) (b ) — “Due execution” 


of proof — Suit for grant of letters of administra 
tion with will attached — Burden is on plaintiff to 
prove sound disposing state of testator’s mind- 
Onus of establishing coercion and undue influence 
lies heavily on defendant— (Evidence Act (1872) 
Ss. 101 to 103) 46l a 

S. 303— See Civil P. C. (1908), S. 2 ( 11 ) 

6226 


Suits Valuation Act (7 of 1887), Preamble 

Object of Act (FB) 740 ^ 

S. 8 — Suit for partition 856a 

:~ S - 9 ~ Rules under — R- 2 (framed by the 
Madras High Court in 1943) _ Suit to obtain 



declaratory decree where no consequential relief 
is prayed— Court-fee payable (FB) 746a 

S. 9— Scope (FB) 746c 

S. 11 — Over-valuation or under. valuation 


I } 


• * - . * Twiuauiuii 

includes valuation which rests on some erroneous 


871a 


rJ' 1 *’ % r ° v i s ° (J 3 )' — Objection to jurisdiction 
(Civil P. C. (1908), O. 7, R, 10) 8716 

195B Indexes (Mad.) 5 


TENANCY LAWS 

Madras Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948), Ss. 3, 41, 50 
— Impartible estates — Compensation — Right of 
co-parceners to share — (Hindu Law — Impartible 
Estates) — (Madras Impartible Estates Act (2 of 
1904), S. 9) 185 

S. 3 (b ) — Vacant sites 416 

S. 9 — See Constitution of India, Art. 226 60 

5. 18 — See Constitution of India, Art. 226 

472a 

S. 18 (5 ) — Building — Portion used for pur- 
pose other than office purpose — Portion would 
not vest in Government 4726 


■S. 18 ( 5 ) — Building — Building may be 


^ U J 

called outhouse but may be used as a separate 

building 472c 

S. 20 — Notification notifying minor inam 

as under tenure 1906 

S. 41— See ibid, S. 3 185 

S. 50 — See ibid, S. 3 185 

S. 67— Rules relating to procedure for being 


followed by Tribunals appointed under S. 8 of 
Act _ Validity _ (Constitution of India, (1950) 
Art. 226) 129 

Madras Estates Land Act ( 1 of 1908), S. 3 — 
“Landholder”— Lands situated in zeroyati village 
forming part of permanently settled estate ob- 
tained in exchange for lands in pre-settlement 
minor inam— Lands form part of post settlement 
inam — Suit for ejectment does not lie in Civil 
Court 502 

S. 3 (2) (d) — Confirmation by British 

Government of part of inam village 190a 

S. 3 (2) (d ) — Quaere — Whether if a grant 


was of an entire village and though the entire 
village was confirmed either in one proceeding or 
in different proceedings and separate title deeds 
were issued, the village covered by the separate 
deeds ceases to he an estate 190 c 

- — S. 3 (2) (d ) — Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948), 


Q O (n\ ‘r n v 

b. 2, (7) — Inam Estate’ — Confirmation or original 
grant— Proceedings under Act 26 of 1948 in res- 
pect of estate which is not inam estate Juris 

diction 

— — S. 3 (2) (d)— Estate— Scattered bits of land 
in Ryotwari village 0 -^ 

■S. 3 (15), Expln. and S. 4 — Person in ad- 


verse possession of land for more than 12 years 
without payment of rent- Liability to pay rent 

S. 12 — Scope of 0 Q 2 

f ' i^“~7 ub0rdin ate to such officer” 490a 

o 7 /! iy Purchase by manager 4906 

6 . 107— Nature of sale — (Limitation Act 


riariQ'i * i. m ini , oa, ‘° — v-uuniranon ACC 

(1903), Art. 12 (b) ) — (Civil P. C. (1908), O. 21, 

,K * 490c 

S ,: 125 — Applicability _ Sale of holding in 
execution of rent decree for costs 234 

■S. 131— See Civil P. C. (1908), O. 21, R. 91 

6716 
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Tenancy Laws — Madras Estates Land Act 

( contcl .) 

S. 192 (1 ) — See Civil P. C. (1903), 0. 21, 

R. 91 6715 

Madras Estates Land (Reduction of Rent) 
Act (30 of 1947) —(Quaere)— Fixing of rents in 
respect of the minor inam 190d 

IMadras Estates Land (Reduction of Rent) 
Second Amendment Act (35 of 1951), S. 1 (2) 

Act is not invalid as being inconsistent with 

Art. 372 (1) of the Constitution — (Constitution 
of India, Art. 372 (1) ) 260a 

f S. 4 Provision is not confiscatory and un- 

constitutional— (Constitution of India, Art. 31) 

2605 

Tort Negligence — Accident — Driving at high 

speed 981a 

Negligence — Motor accident 981c 

Negligence — Master and Servant 98 id 

Negligence — Motor accident prima facie 

presumption of negligence — (Presumption held 
not rebutted) 981c 

Transfer of Property Act (4 of 1S82), S. 5— 

See Family settlement 161a 

S. 6— See ibid, S. 43 (FB) 637a 

S . 6 (dd) — See Civil P. C. (1908), O. 22, 

R. 1 202 

S. 8 

See also (1) Deed — Construction 566a and 5 

(2) Deed — Settlement deed 566c 

S. 8 — Discrepancy between boundaries and 

area 769c 

S. 35 — Courses to be eleoted must be legal 

161c 

S . 40— See ibid, S. 54 409 

+ Ss. 43 and 6 — Applicability of S. 43 — 

Transfer of spes successionis : 65 Mad L J 588 : 
AIR 1933 Mad 795 ; 145 Ind Cas 965. Over- 
ruled (FB) 637a 

Ss. 52 and 100 , Proviso — Charge created 

by compromise decree — Decree not satisfied — 
Purchase of property charged is hit by rule of 
Tis pendens’ 71a 

S. 52 — Sales in pursuance of same decree 

692c 

S. 53 

See also (1) Civil P. C. (1908), O. 1, R. 8 

619 

(2) Specific: Relief Act (1877), S. 42 

6456 

S. 53 — Avoidance by fraudulent grantor 

(Trusts Act (1882), S. 84) 545a 

S. 53A— See also Civil P. C. (1908), S. 100 

925a 

S. 63-A — Proviso to the section 9255 

S. 53-A — Act of part performance under the 

section 925c 

S. 54 — See also Specific Relief Act (1877), 

S. 42 5455 

Ss. 54 and 40 — Agreement to sell immov- 
able property — Subsequent sale in favour of third 


y 


T. P. Act (contd.) 

person with notice of prior agreement — Sale is 
subject to obligation under prior agreement — 
(Trusts Act (1882), S. 91) — (Specific Relief Act 
(1877), S. 27 (b)) 409 

S . 55 — Sale — Part of consideration left with 

vendee for discharging prior mortgage — Vendee 
not discharging mortgage for a long time — Inte- 
rest accumulating — Vendee paying interest — 
Mortgage debt reduced under Madras Act 4 of 

1938 Vendor cannot demand refund of balance 

of amount that would remain after paying off 
mortgage amount as reduced, when vendee had 
actually paid more than amount deposited, 
towards the principal and also interest 370 

S. 55 — Breach of covenant for title and quiet 

possession — Suit by buyer for damages — Relevant 
date for assessment of damages — (Contract Act 

(1872), S. 73) 5295 

S. 55 (1) (a ) — Disclosure of defects 6285 

S. 65 Error in statement of extent of pro- 
perty sold — Compensation — Specific Relief Act 
(1877), S. 14 769a 

S . 55 — Implied warranty — Proof — (Evi. 

dence Act (1872), S. 92) • 7695 

See also (1) Limitation Act (1903), Art. 83 

603 

(2) Stamp Act (1899), S. 2 (17) 

(FB) 764a 

S. 58 (c), Proviso — Sale or mortgage— Tests 

of distinction ^30 

(as amended in 1929), Ss. 58 (g), 67, 68 

and 98 — Mortgagee to enjoy property in lieu of 

interest Personal covenant to pay — Possession 

not given to mortgagee — Mortgage held anomalous 
—Mortgagee held entitled to decree for sale and 
profits from date of mortgage to date of suit — 

(Civil P. C. (1908), O. 34, R. 4) 13 

S. 59 — See Stamp Act (1899), S. 2 (17) 

(FB) 7645 

S . 60 — One co-mortgagor acquiring mort- 
gagee right — Redemption by other — Suit for— 
Limitation — (Limitation Act (1908), Art. 148/ 

3665 

S. 60 — Mortgagee acquiring share in pro- 

party 720a 

S. 67 

See (1) ibid, S. 58 (g) 13 

(2) Civil P. C. (1908), S. 11 32 

S. 69 (as amended in 1929) — See ibid, 

s . 58 * 

S. 72, Proviso — Retrospective operation 

7205 

S. 7S—See also Evidence Act (1872), S, ^101 

10005 

S. 78 — Suit by subsequent mortgagee for 

declaration that prior mortgage on same property 
was sham and not supported by Consideration- 
Question can be gone into 1000a 

S. S2 — See Debt Laws — Madras Agricul- 
turists’ Relief Aot (4 of 1938), S. 8 (2) .873 


S. 60 
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T. P. Act (contd.) 

S. 83 — Tender — Refusal by mortgagee — 

Liability for mesne profits 8216 

S. 98 (as amended in 1929) — See ibid, 

S. 58 (g) 13 

S. 100 

See (l) ibid, S. 52 71a 

( 2 ) Civil P. C. (1908), S. 11 32 

S. 105 

See (1) Easements Act (1882), S. 60 

456a 

(2) Income-tax Act (1922), S. 10 (2) (i) 

632a and b 

S. 106 — Notice by registered post and re- 

turned with postal endorsement “refused” 

Letter correctly addressed — -Postal endorsement 
is admissible in evidence —(Evidence Act (1872), 
S. 16). AIR 1935 Bom 247, Dissented from 

8845 

Ss. 106, 116 — Terms as to notice cannot be 

imported under S. 116 when tenant holds over 

884c 

Ss. 106 and 117 — Agricultural lease— Provi- 

sions as to notice are applicable on grounds of 

justice, equity and good conscience But it is 

enough if the notice is in fact reasonable 884cZ 

S. 108 (m) — Scope — Defendant terminating 

tenancy and offering possession— Premises not in 
state of proper repairs 9965 

Ss. 108 (m) and 111 (h) — Loss caused to 

landlord — Landlord cannot challenge notice or 
termination of agency but must sue for damages 
for wilful negligence of tenant 996c 

— — S. Ill — See also Houses and Rents— Madras 
Buildings (Lease and Rent Control) Act (15 of 
1946), S. 2 (4) 356 

Ss. Ill (g) and 114 A — Two separate notices 
-—Necessity 313a 

— 7 ^* m (f) — New lease during continuance 
of original lease but after attachment of lease- 
hold — New lease is void under S. 64, Civil P. C., 
and does not operate as implied surrender 

Subsequent sale in execution— Possession of lessee 
continues under original lease and cannot be dis- 
turbed— (Civil P. C. (1908), S. 64 ) 399 

S. Ill (h) _ See also ibid, S. 108 (m) 

q iii /i \ T 996c 

r — "hi a ' Lease terminated by notice — 

Landlord refusing to take possession— Lease does 
not continue 996a 

S. 114A — See also ibid, S. Ill (g) 313 * 

S. 11 4 A — Technical defects . 3135 

Zr7T, S - U - 5 <t ~ See HouSes and Eeats — Madras 
Buildings (Lease and Rent Control) Act (15 of 

1946), S. 2 ( 4 ) 

S. 116 

See ( 1 ) ibid, S. 106 884 c 

(2) Houses and Rents — Madras Build- 
ings (Lease and Rent Control) Act 
(15 of 1946), S. 2 (4) 473 

•S. 117— See ibid, S. 106 884d 


S. 6 . 

entries 

S. 7 - 

S. 8 - 

S. 36 


ment 


S. 62. 

S. 84. 
S. 88. 
S. 88. 


Tribunal — Constitution 7095 

Trusts Act (2 of 1882), Ss. 5 to 8, 88 and 94 
— Employer crediting bonus and dearness allow- 
ance in favour of employee — Employer taking 
benefit in income-tax — Employer is trustee for 
the amount 16 

S. 6 — See also ibid, S. 5 16 

- Creation of — Admission and mere 

787a 

See ibid, S. 5 16 

See ibid, S. 5 16 

-See Hindu Law — Religious Endow- 

6245 

-See Civil P. C. (1908), O. 21, R. 72 

822a 

-See T. P. Act (1882), S. 53 545 a 

-See also ibid, S. 5 16 

-Claim by principal against agent for 
advantage gained by latter — Limitation — (Limi- 
tation Act (1908), Arts. 90, 120) 694c 

S. 91— See T. P. Act (1882), S. 54 409 

S. 94— See ibid, S. 5 16 

Vegetable Oil and Oil-cakes (Forward Con- 
tracts Prohibition) Order ( 1944), Cl. 1 — See 
Contract Act (1872), S. 23 845 

Cl. 4 — Validity — (Defence of India Rules 

(1939), R. 61 (2) (a), (b) and (f)) 711a 

Words and Phrases — See Madras Prohibition 
Act (10 of 1937), S. 4 (i) (a) 534 

Charge — See Madras District Police Act 

(24 of 1859), S. 47 5075 

“Consult” 392a 

Court — See Criminal P. C. (1898), S. 6 

953a 

Date of Order — See Provincial Insolvency 

Act (1920), S. 75 (4) 465a 

‘Due and own’ — Meaning — See Debt Laws 

— Madras Agriculturists’ Relief Act (4 of 1938), 
S. 4 (h) 174a 

Within a week — See Houses and Rents — 

Madras Buildings (Lease and Rent Control) Act 
(25 of 1949), S. 3 602 

Workmen’s Compensation Act (8 of 1923), 
S. 2 (1) (d) ( ii ) — Father of deceased 2065 

S. 2(l) ( d) — “Wholly or in part dependent” 

— Question is of fact 766a 

S. 2 (1) ( d > — “Wholly or in part depen- 
dent” — Meaning of. AIR 1953 Mad 206, Dis- 
sented from 7665 

S. 2 (1) (m) — “Wages” — Provision whether 

analogous to that contained in Factories Act 
(1948), S. 2 (1) . 269 g 

Ss. 2 ( 1 ) (n) and 3 — Employment for pur- 
poses of business 432 

S. 3— See also ibid, S. 2 (1) (n) 432 

S. 3 and Sch. 1 — Contributory negligence 

8375 

S. 30 — Questions of fact — Interference 

' 206a 

S. 30 — Finding of fact — No interference 

837a 
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AI. L. W. 85 = 1925 AI. W. N. 886, Varadacharlu v. 
Narasimha Cliarlu 

(’27) A. I. R. 1927 Arad. 846 = 50 Arad. 770 = 53 Mad. 
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26, In re Vcnkataramin 

(’42) Appeal No. 213 of 1942 (Arad.), Dist. Board ‘of 
Commerce for The Hindu Religious Endowments, 
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Dissented from in A. I. R. 1953 Bom. 318. 

Dissented from in A. I. R. 1953 Orissa 257. 
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lamma v. Ramkrishnarao 
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1948-2 Mad. L. J. 521, Manickam v. Ramanathan 
Chettiar 

(’49) A. I. R. 1949 Mad. 742 = 1949-1 Mad. L. J. 514 = 
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(’52) Writ Petn. No. 599 of 1952, D/- 16-9-1952 (Mad.) 

(’52) A. I.R. 1952 Mad. 305 = (1951) 19 I. T. R.-261 
Commr. of Income-tax v. Thiagaraja Chetty & Co. * 
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Mad L. W. 377= 19 52 Mad. W. N. 253, Sambandam 
v. General Manager, South Indian Railway 

(’53) A. I.R. 1953 Mad. 66=1953 Cri. L. J. 256=1952-2 

— 65 M. L. W. 892, Public Prosecutor v. 
A. K. Gopalan 


(’53) A. I. R. 1953 Mad. 91 = 65 Mad. L. W 1024 — 3 
S. T. C. 396 = 1952-2 Mad. L. J. 593 = 1952 M^d 
W. N. 861 = 1952 Mad. W. N. (Cr.) 249 = 1953 Cri 
L. J. 290, Poppatlal Shah v. State of Madras 


(’53) A. I. R. 1953 Mad. 206 — 1952-2 Mad. L J 436 — 6^ 

Mad. L W. 897 St. Joseph’s A. and M. WorkT v. 
Maria Soosai Pillai 


Reversed in A. I. R. 1953 B. C. 425. 

Reversed in A. I. R. 1953 S. C. 370. 

Overruled in A. I. R. 1953 S. C, 228. 

Dissented from in A. I. R. 1953 Orissa 227. 

Dissented from in A. I. R. 1953 Raj. 121, 

Dissented from in A. I. B. 1953 Bom. 19. 
Dissented from in A. I. R. 1953 M. B. 272. 

Dissented from in A. I. R. 1953 Mad. 767. 

Reversed in A. I. R. 1953 S. C. 235. 

Reversed in A. I. R. 1953 S. C. 21. 

Dissented from in A. I. R. 1953 Nag. 37. 

(1) Dissented from in A. I. R. 1953 Bom. 342. 

(2) Dissented from in A. I. R. 1953 Mad. 712. 

Reversed in A. I. R. 1953 S. C. 53. 

Reversed in A. I. R. 1953 S. C. 98. 


Overruled in A. I. R. 1953 Mad. 176, 

Reversed in A. I. R. 1953 S. C. 210. 
Reversed in A. I. R. 1953 S. G. 527. 

Dissented from in A. I. B. 1953 Pat. 92. 

Dissented from in A. I. B. 1953 Sau. 170. 


Reversed in A. I. B. 1953 S. C. 274. 


Dissepted from in A. I. B. 1953 Mad, 766. 
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Madras High Court 


A. I. E. 1953 MADRAS 1 
3ATYANARAYANA RAO AND RAJAC-O- 

PALAN JJ. 

Nadar Transports Tiruchirapalli by its 
Managing Partner, Appellant v. The State of 
Madras, represented by the Secretary to Gov- 
ernment, Home Department, Madras and 
others. Respondents. 

o f?E e n rs Patent A PP e al No. 72 of 1952, D/- 
0 - 4 - 1952 . 

(a) Constitution of India Art. 226 — Certio- 
— Exercise of discretion by Central Road 

Traffic Board — Reduction of number of per- 
mits issued to person — No apparent error on 
-face of order -- Interference with discretion 
exercised — (Motor Vehicles Act (1939), S. 64). 

. Where the Central Road Traffic Board 
m the exercise of its discretion reduces the 
number of bu s permits issued to a person 
he High Court, in the absence of error ap- 
parent on the face of the order, cannot in- 

f r /ho e a Wlth ^ the discretion exercised even 
if the grounds given m support of the order 

*the e maUer^for°the 

Art n s v?g: a 

(b) Mo tot Vehicles Act (1939) S 64 — Scone 
~ Rl ^ ht <> f appeal under Cls. (a) and (f) 

Clauses (a) and (f) of S 64 arp 
to apply to different situations. Cl. (a) fs 
confined only to cases where a nimn ic 

aggrieved by the refusal of the Re °ionM 

Transport Authority to grant a pfnfit to 
him or is aggrieved by any condition attach- 
ed to a permit granted to him. There mav 
be a person who while applying for tho 

? ra , nt , of a permit for himself has also ob- 
lected to the grant of a permit to the other 
In such a case if the permit is refused to 

(a) Td d fD lfil Th he COnditi ° ns of both 
\.is. (a; ana (f). There may be a ner^on 

who though he had not applied for a pe" 
mit to himself, was a person who provid- 
ed transport facilities and opposed the 
grant of a permit to another, & if the nor 

. the ° ther > notwithstand- 

mg that he did not apply for a permit he 
^vould be entitled to prefer an appeal 
against the order under Cl. (f), though he 
would not answer the description in Cl (a) 
as a person aggrieved by the refusal of the 
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Regional Transport Authority to grant a 
permit and though he opposed the grant 
or the permit only formally and not by a 
representation in writing as required by S 
o7 sub-ss. (3) and (4). (Para 6) 

Anno: Mot. Veh. A.ct S. 64 N. 1. 

(c) Motor Vehicles Act (1939), S. 64 — - 

tbac ,, cai ?, urged and considered by 
Appellate authority. J 

The restriction in S. 57 (4) that no re- 
presentations should be considered by the 
Regional Transport Authority is confined 

to i he A h l an ? g before . the Regional Trans- 
port Authority, and it does not extend to 
the appellate authority. In urging the 
grounds m the appeal against the grant of 
a permit the opposer is not confined to the 
Representations, if any, made by him be- 
fore the Regional Transport Authority and 
tne power of the appellate authority name- 
\ \ Central Road Traffic Board in con- 
sidering the grounds urged against 
• the Older is not confined only to the repre- 
sentations, if any, made before the Regio- 
nal Transport Authority. The appellate 
authority has unrestricted powers to deal 
with the appeal and consider the grounds 
available in the records which require re- 
consideration. No doubt the appellate au- 
thority cannot consider grounds or obiec- 
tmns not urged by anybody before Regio- 
nal Transport Authority, but even if one 
person urged objections to the grant of the 
permit, it would be open to another per- 
son who had not urged those objections to 
take advantage of them and urge them as 
grounds of appeal before the appellate au- 
thority, and the appellate authority would 
be free to consider not only the represented 
tions, if any, made by the appellant but 
also by other parties who were parties to 

nor bef0re the Regional Trans- 
port Authority. (Para 7) 

. Anno: Mot. Veh. Act, S. 64 N. 1. 

i Vaidhyalingam, T.. Ven- 

katadri and K. Ramachandra Rao, for Appel- 
lant; Govt Pleader and M. N. Nambiar, for 
Respondents. 5 

SAT YANARA YANA RAO J. : This is an 
appeal against the judgment of • our learned 
brother, Subba Rao J., dismissing an application 
for the issue of a writ of certiorari to quash 
the orders of the State of Madras and the Cen- 
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J Traffic Board dated 14-5-51 and 10-2- 
tral Itaectively. Our Jearned brother, in the 
51 result under appeal, has set out the facts 
ju.dgmfjaborately and it will be sufficient to 
more p ourselves in this judgment to such of 
"onfipacts as are essential for the disposal of 
this Letters Patent Appeal. 

(2) The appellant. Nadar Transports, Tiru- 
chirapalli, and the third respondent, Shanmu- 
gham Pillai. were competitors for permits to 
run buses on two routes, route 1-A and route 
8. In the first instance, the Regional Trans- 
port Authority issued two permits to the appel- 
lant for route 1-A and one to the respondent 
for the same route and granted one permit in 
route 8 to the appellant. This order was sub- 
sequently cancelled and there was a fresh noti- 
fication on the 1st October 1950, in which the 
number of the buses to run in route No. 8 was 
increased from one to two. 

The Regional Transport Authority granted 
five permits to the appellant for routes 1-A 
and 8, i.e., three permits to ply three buses in 
route 1-A and two permits to ply two buses in 
route 8. Before the Regional Transport Autho- 
rity, the third respondent did not make any 
representations against the grant of the permits 
to the appellant. 

The order granting five permits to the appel- 
lant was the subject matter of an appeal by 
the third respondent to the Central Road Tra- 
ffic Board, which modified the order of the 
Regional Transport Authority by granting two 
permits for route 8 to the respondent and res- 
tricting the appellant’s right to three permits 
in route 1-A. There was an application to 
revise this order to the State of Madras under 
S. 64-A and that application was unsuccessful. 
Thereafter the appellant approached this court 
with an application to issue a writ of certiorari 
quashing the proceedings of the Government. 

The matter was heard by Subba Rao J. and 
before him three questions were raised on be- 
half of the appellant: (1) Shanmugham Pillai, 
the third respondent did not apply for permits, 
and therefore, the Central Road Traffic Board 
had no power to issue two permits to him; (2) 
As Shanmugham Pillai did not file any written 
representation before the Regional Transport 
Authority under S. 57 (4) of the Motor Vehicles 
Act he had no right of appeal against that 
order under S. 64 of the said Act; (3) the order 
of the Regional Transport Authority is vitiated 
by an error apparent on the lace of the record. 
On all the points the learned .fudge decided 
against the appellant. He found on the first 
point that in fact the two applications filed by 
the respondent were treated as applications for 
two permits and the enquiry proceeded on that 
basis. This point however is not now pressed 
before us. 

(3) On the second point he found that the 
appellant had an undoubted right of appeal as 
he was an aggrieved party under S. 64-A of 
the Act. On the third point he was not satis- 
fied that there was any error apparent on the 
face of the record to attract the jurisdiction of 
this court to quash the order of the Government 
by a Writ of Certiorari. 

(4) Before us Mr. K. Bhashyam, the learned 
advocate for the appellant, argued only two 
points. In the first place he urged that there 
was an error apparent on the face of the record; 
and secondly that the respondent had no right 
of anpeal against the order of the Regional 
Transport Authority to the Central Road Tra- 
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ffic Board, and in any event as he made no 
representations before the Regional Transport 
Authority objecting to th.e grant of a permit to 
the appellant, he was precluded from raising 
any ground attacking the order of the Regional 
Transport Authority as being invalid and 
unjust. 

(5) As regards the first point, it was claimed 
that the statement in the order of the Central 
Road Traffic Board, that the appellant was a 
new entrant and that therefore he should not 
be given permits for five buses at one and the 
same time, was an obvious error, as he was 
running buses on temporary permits even by 
that time, and what is more, the respondent 
also was in a similar position, and they ought 
not to have made any invidious distinction 
between the respondent and the appellant on 
that ground. In a sense the appellant undou- 
btedly was a new entrant, for, it was admitted 
that before 25-4-1949 the date of the first order 
of the Regional Transport Authority under 
which two permits for route 1-A and one per- 
mit for route 8 were granted to the appellant, 
he did not run any bus and had no ex-1 
perience of bus service. The reason that he 
was a new entrant was given by the appellate 
authority for reducing the number of permits 
from 5 to 3 and not for excluding him alto- 
gether from the grant of permits. They also 
gave as an additional reason that the respon- 
dent was an efficient operator. For these 
reasons, they granted two permits for route 8 
in favour of the respondent. There is no error 
apparent on the face of that order, and the 
discretion exercised by the Central Road Traffic 
Board cannot be interfered with by this court 
in a writ of certiorari even if the grounds that 
have been given in support of the order are 
such as would not appeal to us if we are con- 
sidering the matter for the first time. The 
objection, therefore, that the order was vitiated 
by an error apparent on the face of the record, 
must be overruled, and we agree with the 
learned Judge that there is no substance in this 
contention. 

(6) The second objection resolves itself into 
two parts. In the first place the question is 
raised whether the respondent had a right of 
appeal at all to the Central Road Traffic Board. 
The second aspect raises the question of the 
scope and limit of the power of the appellate 
authority in disposing of the matter. Two sub- 
sections of S. 64 of the Motor Vehicles Act are 
relevant in this connection. Under sub-sec. 
(a) “any person aggrieved by the refusal of the 
Provincial or a Regional Transport Authority 
to grant a permit, or by any condition attached 
to a permit granted to him.” and under sub-sec. 

(f) “any person who, having opposed the 

grant of a permit, is aggrieved by the grant 

thereof ” “may, within the prescribed time 

and in the prescribed manner, appeal to the 
prescribed authority who shall give such person 
and the original authority an opportunity of 
being heard.” 

The respondent was undoubtedly an aggriev- 
ed person as the regional transport authority 
refused to grant him a permit for route 8, and 
he would therefore be entitled to prefer an 
appeal against the order granting a permit in 
favour of the appellant. 

Under sub-sec. (f) the respondent was a 
person providing transport facilities; but the 
question is whether he can be treated as a per- 
son who opposed the grant of a permit. The 
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argument urged is that under S. 57, sub-ss. (3) 
and (4) a person objecting to the grant of a 
permit to another is required to make his 
representations in connection therewith within 
thirty days from the date of publication of the 
application or the substance thereof in the 
prescribed manner, and if he fails to make a 
representation within the time permitted by 
law, he is precluded from making any further 
representations to the Regional Transport 
Authority objecting to the grant of the permit 
to the other. Of course, the representation 
must be made in writing before the appointed 
date, furnishing also simultaneously a copy to 
the applicant. The argument is that, as the 
third respondent made no representation before 
the Regional Transport Authority objecting to 
the grant of a permit in favour of the appel- 
lant, he cannot be described as a person who 
opposed the grant of a permit, and therefore 
the respondent could not have claimed a right 
of appeal to the Central Road Traffic Board. 

Sec. 64, sub-secs, (a) and (f) are intended in 
our opinion to apply to different situations, 
bub-sec. (a) is confined only to cases where a 
person is aggrieved by the refusal of the Re- 
gional Transport Authority to grant a permit to 
him or is aggrieved by any condition attached 
to a permit granted to him. there may be a 
person who while applying for the grant of a 
permit for himself has also objected to the grant 
of a permit to the other. In such a case if the 
permit is refused to him he would fulfil the 
conditions of both sub-secs, (a) and (f) There 
may be a person who though he had not applied 
for a permit to himself, was a person who pro- 
vided transport facilities and opposed the grant 
of a permit to another, and if the permit is 
» a t0 . th e other, notwithstanding that he 
did not apply for a permit he would be entitled 

bySr as i s? 

nty to grant a permit. The language uVed in 

KSWV. TEStes s 

C d hi h ?h.l?a n, b “ , . , S,' JLtz ”f »*' 

reDresentatinn m rson who made also a 

repiesentation in writing opposing the «rant nf 
a permit to the other as required hv I **57 u 

writteii ) r^presentation P objecting^to 0 'thi ^ 

uss 5 rssvSS f F “ 

if he satisfies the other requ^ments that 
a person providing transport fadM * 

taken therefore by Subba Rao J thatch* 

sec. (.) to the present ease iTSStobtoSE, Sfc 

(7) There remains the further 

ther, in urging the grounds in the appeal Th* 
respondent was confined to the renroeHS*- the 
if any, made by him and whether ^” tatlons - 

of the appellate authority 7n considerin^°T h er 

grounds urged against the order is to the 
fined only to the representations, if any m-de 
by the respondent before the Resionsd'iv- 
port Authority, or whether the appellate 

rity has unrestricted powers to deal with ^ 

fhfr a a c °? s ' der the grounds available in 
the records which require reconsideration The 

right of appeal is conferred upon an aDneii'ir.t 

and the power of the appellate authority i s no t 


restricted in any manner either by the previ- 
sions of S. 64 or by any of the rules made un- 
der the power conferred by the Act. The n.st 
clause of S. 64 says that the appeal should be 
preferred within the prescribed time and in the 
prescribed manner to the prescribed authority, 
and the prescribed authority, in this case, the 
Central Road Traffic Board, should give such 
person, i.e., the person who is aggrieved by the 
order, i.e., the appellant before it, and the 
original authority, i.e., the Regional Transport 
Authority, an opportunity of being heard. 

“ Prescribed” means of course prescribed bv 
the rules made under the Act and there are 
no rules made under the Act so far as we are 
able to see (and our attention was not drawn 
to any rule) which restricts the powers of the 
appellate authority in dealing with the matter 
and confines it only to the grounds, if any, 
urged by the aggrieved person before the Re- 
gional Transport Authority. The opportunity 
to be given no doubt, is restricted to the person 
who is aggrieved by the order i.e., the appellant 
and the original authority; but if a permit was 
already granted to a person, it will be opposed 
to all principles of natural justice to cancel 
that permit without giving the grantee an op- 
portunity of being heard. It is perhans for this 
reason we are told that the uniform practice 
adopted by the Central Road Traffic Board is to 
issue notice to the person to whom the Re- 
gional Transport Authority has granted a per- 
mit and that procedure we 4$iink is the proper 
procedure. 

The restriction in S. 57(4) that no representa- 
tions should be considered by the Regional 
Tiansport Authority is confined in our opinion 

a i he . A hearin e. before the Regional Transport 
Authority, and it does not extend to the appellate 
authority. We do not thereby mean that 
it is open to the appellate authority 
to consider grounds or objections not 
urged by anybody before the Regional Transport 
Authority but even if one person urged objec- 
tions to the grant of the permit, it would be 
open to another person who had not urged 
those objections to take advantage of them end 
urge them as grounds of appeal before the 
appellate authority, and the appellate authority 
would be free to consider not only the reore 
sentations if any made by the appellant but also 
by other parties who were parties to the pro- 
ceedings before the Regional Transport A-uho- 
nty. In other words their discretion is' un- 
fettered m the sense that it is open to them 
to consider all the grounds which were on 
record when the matter received consideration 
, efo f ^he Regional Transport Authority Wo 
think, therefore, that the contention that the 
respondent was not entitled to raise the objec! 
tions which he raised before the Central Road 
Traffic Board, as he did not raise them before 
the Regional Transport Authority cannot be 
upheld. In the result the Letters Patent Appeal 
is dismissed with costs Rs. 250. P 

A/M.K.S. Appeal dismissed. 


A. I. R. 1953 MADRAS 3 
GOVINDA MENON AND KRISHNASWAMI 

NAYUDU JJ. 

India Steam Navigation Co. Ltd., by 
agents Messrs. Bmny and Co. (Madras) Ltd 

a^enf 1 K tS A V K T ' • R So] ? alai _ Ram Sait bv 
a to ent K. A. Hanganga Ram, Respondent. 

C. C. C. Appeal No. 27 of 1950, D/- I-4-1959 


4 Madras 


A. I. R. 



1 . S. N. Co.. J/ri>. v. 


SoKKALAL 


Gorubla Menon J.) 


(a) Carriers’ Art (1865) S. 2 — Carriage of 
coeds in high seas — Act has no application 
in view of definition of common carrier in 
S. 2. (Para 7) 

Anno: Carriers’ Act S. 2 N.- 1. 


(b) Carriage of Goods by Sea Act (1925) — 
Carriage of goods by sea — Law applicable in 
Lidia before Act, was common law of England 
as applicable to common carriers and not the 
provisions of Contract Act relating to bail- 
ment. 18 Cal. 620 (PC); 32 Mad. 95; AIR 1915 
Mad. 833; AIR 1928 Bom. 5; AIR 1931 Sind 
124. Relied on. — (Contract Act (1872) Ss. 151 
and 152). (Paras 9, 11 and 13) 

Anno: Contract Act, Ss. 151 and 152 N. 2. 


(c) Carriage of Goods by Sea Act (1925) 

Sch. Art. 1(c) and Art. VI — Deck Cargo at 
owner’s risk — Art. VI does not apply — 
Carriage of such cargo is not governed by 
Contract Act — Such cargo not being “goods” 
within meaning Art. 1(c), carriage of such 
goods is not governed by Carriage of Goods by 
Sea Act, 1925, but by English common law, i.c. 
by the terms of the contract embodied in the bill 
of lading — Liability of the common carrier 
in such case is not affected by Ss. 151 and 152, 
Contract Act — (Contract Act (1872) Ss. 151 
and 152). (Paras 14, 15) 

Anno: Contract Act, Ss. 151 and 152 N. 2. 

(d) Common carriers — Carriage by sea — 
Carriage of deck ^argo at owner’s risk — Con- 
tract embodied im Bill of Lading exonerat- 
ing carrier, or its agents and servants from 
liability for loss due to negligence or other- 
wise — Short delivery — Carrier held not 
liable for loss. 

Where the goods were sent by ship on 
high seas as deck cargo on the contract 
embodied in the Bill of Lading which con- 
tained a Clause that the contract was not 
governed by the Carriage of Goods by Sea 
Act but by the terms of the Bill of Lading 
and that the carriers and their agents or 
servants or any of them would not be 
liable whatever, in case of carriage of live 
animals and/or deck cargo, for any loss 
or expense connected therewith, however 
caused, and whether due to negligence, un- 
seaworthiness or otherwise, if some of the 
goods are found missing at the destina- 
tion, the non-delivery amounts to “loss” 
within the meaning of the contract and by 
virtue of the exemption clause in the con- 
tract, the carriers are not liable for the 
loss even if it is due to negligence on their 
part or on the part of their servants. (The 
contract was not governed by the Con- 
tract Act, Ss. 151, 152 or by Carriage of 
Goods by Sea Act 1925). (1917) AC 148 
Relied. Case law reviewed. (Paras 4, 26) 

King and Partridge, for Appellants; T. R. 
Arunachalam and R. Mathurbhutham, for Res- 
pondent. 
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GOVINDA MENON J. : The defendants in O. S. 
No. 711 of 1948 on tne file of the City Civil Court, 
Madras, appeal against the decree of the learned 
Additional City Civil Judge awarding a sum of 
Rs. 1804 being the price of 44 bags of beedi leaves 
short delivered to the plaintiff at the Madras har- 
bour from S. S. “Howra” in which 1532 bags of 
beedi leaves had been shipped lor transit from 
Vizagapatam to Madras. 

(2) The plaintiffs were the consignees of 1,532 
bags of beedi leaves shipped at Vizagapatam for 
being carried to Madras by S. S. “Howra’’. The 
defendants are the British India Steam Naviga- 
tion Co. Ltd. by agents Messrs. Binny and Co (Ma- 
dras) Ltd who are the owners of the ship in which 
these bags wore carried. Out of the 1532 bags 
shipped at Vizag the evidence is to the effect that 
only 1488 bags were delivered at the Madras har- 
bour. 44 bags being not traceable and hence short 
delivered. The suit was laid for recovering the 
price of these 44 bags and as stated above, the 
lower court granted a decree for a sum of Rs. 1804. 
Against that decree, the defendants have appeal- 
ed. The only contest between the parties is with 
regard to the liability of the defendants for the 
price of the 44 bags short delivered. 

(3) Ex. A. 30 is the Mate's receipt which shows 
that the 1532 bags of beedi leaves, the contents 
of some of the bags being exposed at the mouths, 
were stowed on deck at shippers’ risk. The cor- 
respondence shows that on the complaint made 
on behalf of the plaintiffs, the defendants tried 
their utmost to find out how and where the 44 
bags were lost and they were not able to find out 
the cause of the loss. In Ex. A. 7 dated 3rd De- 
cember 1947, the defendants wrote 'to the plain- 
tiffs’ agent that they have made enquiries at all 
the ports at which the vessel called but could not 
trace the bags at all. There are similar letters. 
Ex. A. 15 regarding the search made for the goods. 
Ex. A. 16 where reference was made to the Cal- 
cutta principals and by Ex. A. 17 the defendants 
complained to the Traffic Manager, Madras Port 
Trust, that these and other missing bags of beedi 
leaves must have been delivered in error to others 
alter they were landed and the Traffic manager 
was requested to investigate this shortage tho- 
roughly. Ex. A. 18 is a further reminder to the 
Traffic Manager., After some correspondence bet- 
ween the plaintiffs and the defendants as well as 
between the defendants and the Port Trust and 
other authorities, finally by their letter dated 
14-5-1948 the defendants disclaimed their liability 
for the amount and stated that they were unable 
to entertain the claim and accept any responsi- 
bility on the ground that the bill of lading was 
subject to the shippers’ risk and contained a clause 
that the common carrier is not liable for the loss. 
The clause on which the defendants rely is type- 
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written and is pasted at the end of the printed 
bill of lading. It reads as follows. 

“Notwithstanding anything to the contrary here- 
in contained live animais and/or deck cargo are 
received, kept and carried at the sole risk of 
the owner thereof, and neither the carrier, 
(which expression includes both the owner of 
the ship and the operating ship owner for the 
time being) nor any stevedors, wharfinger nor 
any agent or servant of any of them nor any 
other person whomsoever for whom the carrier 
may be responsible shall be under any liability 
whatever for the goods, nor for any loss or ex- 
pense connected therewith however caused and 
whether due to negligence, unseaworthiness or 
otherwise. Shippers and all concerned are, 
therefore, advised to see that their insurance 
policies cover all and every risk whatsoever 
whether ashore or afloat and are made without 
recourse to the carrier or any of the parties 
aforementioned”. 

On account of this special clause in the bill of 
lading, the defendants contended that the plain- 
tiffs had notice and knowledge to the effect that 
neither the carrier, nor the agent or servant, or 
any persons for whom the carrier may be respon- 
sible, shall be under any liability whatever for 
the cargo, nor for any loss or expense connected 
therewith, however caused, and whether due to 
negligence, unseaworthiness or otherwise. The 
defendants further pleaded that the loss has not 
arisen by reason of their negligence or any of 
their agents or servants and that in any event 
any claim founded on such negligence is not 
maintainable by reason of the special contract 
between the parties. 


(4) The lower court has held, relying upor 
—‘Wills v. Great Western Rly. Co.’, (1914)1 K. B 
263 that when consignment which was booked al 
owner’s risk arrived at its destination and some 
of the goods were found missing, and the plaintif] 
made a claim upon the defendant for the non- 
delivery of a part of the goods, such non-deliver\ 
would not amount to “loss” within the meaning ol 
the contract and that the plaintiff was entitled 
to damages. Apparently the attention of the 
learned Judge was not invited to the fact that 
this decision is no longer good law in England, 
because though this decision was confirmed by the 
Court of Appeal in — ‘ Wills v. Great Western 
Rly \ (1915) 1 K. B. 199, when the matter was S 
up to the House of Lords, in their decision report- 

l V G u ea Western Rly. v . Wills’, (1917) A. C, 
148, the House of Lords reversed the judgment 
under appeal before them and held that non-deli- 
very of part of the consigned goods was loss with- 
in the meaning of the contract. We have there- 
fore to take it that the non-delivery in this case 
would amount to loss. y 1S case 

(5) Our attention has been invited to a few 
cases under the Indian Railways Act, viz, -‘East 
Indian Rly. Co. v. Jogpat Singh’, 51 Cal 615 — 4 
and S. M.Rly. Co. Ltd. v. Subbarao,’ 43 Mad 617 
and — ‘Sheo Dayal Niranjan Lai v. G I p pit 
Co.’, 49 All 236, for the interpretation of the term 
“loss” in risk notes, and the opinion expressed 
therein is that the railway company is liable if 
the goods are lost in transit involuntarily or 
through inadvertences and that the word “loss” 
does not mean pecuniary or other loss suffered 
by the owner of the goods through being wrong- 
fully deprived of the possession, use, or enjoyment 
thereof, but means loss of the goods while in 
transit, and such loss occurs whenever the railway 
company to which the goods have been consigned 
for conveyance involuntarily or through inadver- 
tence loses possession of the goods. This argu- 


ment was intended to show that the non-delivery 
was loss. There is no reason why the same inter- 
pretation should not be used when the carriage 
of goods is by sea. 

, (?) The argument advanced on behalf of the 
plaintiff is that since the defendants have not 
shown that the common carrier, or their agents, 
or servants were not guilty of any negligence it 
should be presumed that the non-delivery of part 
of the goods must make them liable foMdamages. 

(7) What we have to decide is whether the dis- 
pute m the present case is governed by the statu- 
tory law in India or by the English Common Law 
and if it is the English Common Law, what 
exactly is the nature ol that law in regard to con- 
tracts of kind. The defendants have disclaimed 
their liability on account of the special contract 
as alleged by them in paragraphs 4 and 4 (a) of 
their written statement. The Carriers’ Act, 1865, 
(Act III of 1865) was the first statutory enactment 
in India by which common carriers are enabled 
to limit their liability for loss, or of damage to 
property delivered to them to be carried. But in 
this Act “common carrier” is defined as a person 
other than the Government, engaged in the busi- 
ness of transporting for hire property from place 
to place, by land or in land navigation for all 
persons indiscriminately. Therefore, in view of the 
fact that carriage in the present case was on the 
high seas, Act ill of 1835 will not apply. The 
other statute relating to common carriers is the 
Indian Carriage of Goods by Sea Act, 1925 (Act 
XXVI of 1925) enacted on the lines of the Eng- 
lish Act of 1924, 14 and 15 George V, Ch. 22 a 
comparison of the two statutes shows that they 
are practically identical. The English Act contains 
six sections whereas the Indian Act contains one 
more, viz, S. 7 which speaks of saving and opera- 
tion. With regard to the schedules and rules, the 
two enactments are in nari materia. Article 1 
sub-clause (c) of the schedule of both the Acts 
defines “Goods” as follows: 

“Goods include goods, wares, merchandises, and 
articles of every kind whatsoever, except live 
animals and cargo which by the contract of the 
carriage is stated as being carried on deck and 
is so carried.” 
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leaves in question being carried on deck at 
shippers’ risk, are exempt from the carriage of 
goods by Sea Act on account of the definition of 
“goods” contained in Art. 1, sub-clause (c) and 
that on account of the special exemption clause 
in the bill of lading they are exempt from the 
liability for the loss or damages arising out of 
any cause whatsoever. It is further contended that 
this provision has been held to limit the liability 
for loss arising out of their own, or their servants’ 
negligence as well. In short, the argument on 
behalf of the appellants is that since the Carriage 
of Goods by Sea Act does not apply the only law 
governing the parties in a matter like this is the 
English Common law and under the English Com 
mon law, according to precedents and decided 
cases as well as text book writers it is open to the 
carrier to contract himself out of the liability bv 
special provisions as has been done in the bill of 
lading, Ex. A. 29. He further contends that the 
parties have agreed with regard to the law applh 
cable as found in clause 16 of the Bill of lading 
which is to the following effect: ' 

*£7 applicable. The contract evidenced by the 
Bili of laamg shall be governed by the Laws of 
England and m accepting this bill of lading the 
shippers and consignees expressly aecept ami 
agree to all its stipulations, exceptions and con 

* wh f ether written, stamped or printed as 
fully as if signed by him or them.” as 
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We have to line! out how far this contention is 
justified. 

(8; But the respondent’s learned counsel main- 
tains that even in the case ol deck cargo the rule 
relating to Carriage of Goods by Sea Act applies. 
He invites our attention to the fact that the word 
“goods "has not been defined among the sections of 
the Act but only in the rules under the schedule 
and that Article VI of the rules should apply. If 
that is so. any contract like the one in question, 
totally exempting the common carrier from liabi- 
lity is opposed to the special conditions postulated 
m Art. VI ancl in any event Sec. 23 of the Con- 
tract Act applies to this case as the contract in 
question is opposed to public policy. Total 
extinguishment of liability due to any cause what- 
soever should not be condoned as it is a matter 
which is opposed to public policy. It is argued that 
the meaning of the word “goods” though it is 
narrower in the schedule and rules, is npuch wider 
so far as the Act is concerned. 

(9) That prior to the passing of the Carriage of 
Goods by Sea Act in 1925, the common law of 
England was applicable to common carriers and 
not the provisions of the Indian Contract Act 
relating to bailments is clear from previous deci- 
sions of this court as well as other High courts. 
In the — ‘Irawaddy Flotilla Co. v. Bugwandas’, 18 
Cal G20 (P. C.) at p. 628 their Lordships of the 
Privy Council observe as follows : 

“Notwithstanding the able arguments of the 
learned counsel for the appellants, it seems to 
their Lordships that there are several considera- 
tions, not allot equal weight, but all pointing in 
the same direction, which lead irresistibly to the 
conclusion that the Act of 1872 was not intended 
to alter the law applicable to common carriers.” 

( 10) Again at page 631 their Lordships observed : 
"These considerations lead their Lordships to the 

conclusion that the Act of 1872 was not intended 
lo deal with the law relating to common carriers 
and notwithstanding the generality of some 
expressions in the chapter on bailments, they 
ihink that common carriers are not within the 
Act.” 

til) The provisions of the Indian Contract Act 
referred to above are Ss. 151 and 152, the former 
of which makes it obligatory that the bailee is 
bound to take as much care of the goods bailed to 
him as a man of ordinary prudence would, under 
similar circumstances, take of his own goods of the 
same bulk, quality and value as the goods 
bailed, and S. 152 absolves the bailee, in the 
absence ol any special contract, from any respon- 
sibility for the loss, destruction or deterioration 
of the thing bailed, if he has taken the amount 
of care of it described in S. 151. The effect of 
these two sections is that if the bailee takes reason- 
able care of the goods, then he will be absolved 
from liability for the loss or destruction of the 
goods but he is bound to take reasonable care of 
the goods bailed as his own goods. According to 
their Lordships’ decision in — ’The Irrawaddy 
Flottila Co. v. Bugwandas’, 18 Cal 620 (P. C.) 
these sections would not apply to common carriers 
so far as India is concerned. There are passages 
in this judgment which makes it applicable to 
carriages on the high seas also. 

(12) In —'Sheik Mahamad Ravuther v. The Bri- 
tish India Steam Navigation Co Ltd.’, 32 Mad 95, 
two of the learned Judges who constituted the 
Bench of three, were of opinion that it is the 
English Common Law that applied and not the 
Indian Contract Act. But the third Judge, San- 
karan Nair J. took a different view, though on the 
facts of the case he agreed with White C. J. Both 
White C. J. and Snnkaran Nair J. held on the 
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construction of the Bill of Lading, that the liabi- 
lity of the common carrier at that stage was spe- 
cially provided for by a clause and they could 
not invoke in aid the general negligence clause 
in the body of the document and that they were 
not exempted from liability for negligence. But 
Wallis J. took a different view. Sankaran Nair 
J. held that the rule of English law, which allows 
ship owners to exempt themselves, by express con- 
tract, from liability for negligence cannot be ap- 
plied in Lidia, as it is inconsistent with the pro- 
visions of the Indian Contract Act and the manl- 
iest intention of the Legislature in enacting such 
provisions. Then the learned Judge referred to 
Ss. 148 and 151 of the Contract Act. He was fur- 
ther of opinion that a contract limiting such lia- 
bility will be opposed to the public policy and 
void under S. 23 of the Contract Act, as it will be 
against the interests of the mercantile community 
and not necessary in the interests of the ship- 
owners. Though there may be something to be 
said in favour of the view taken by Sankaran 
Nair J. still we feel that we are bound by the con- 
sensus of authority in tills court as well as other 
High Courts. In —‘Bombay Steam Navigation 
Co, Ltd. v. Vasudev Baburao’, AIR 1928 Bom 5 
and — Haji Shakoor Gany Finn v. Firm of Vol- 
kart Bros’, A. I. R. 1931 Sind 124 the view taken 
is that the English Common law is applicable. It 
has to be remembered that both these decisions 
are after the passing of the Carriage of Goods by 
Sea Act. 

(13) In ‘Kariandan Kumber v. The British 
India Steam Navigation Co’, 38 Mad 941, Sa- 
dasiva Aiyar and Tyabji JJ. considered this aspect 
of the case at great length and came to the con- 
clusion that the English law is applicable. At 
page 945, Sadasiva Aiyar J. observes thus: 

“as I am myself always inclined not to travel be- 
yond Indian cases and Indian Statutes unless I 
am convinced that they are clearly not applicable, 

I would have gladly referred the questions of the 
applicability of the Contract Act, where it differs 
from the English Common law to a Full Bench, 
if i did not feel that I am concluded by the pro- 
nouncement of the Privy Council on this ques- 
tion. In the — ‘Irrawaddy Flottila Co v. Bug- 
wandas’, 18 Cal 620 (P. C.), their Lordships have 
clearly approved of the decision of the Full 
Bench in — ‘Moothorakant Shaw v. The Indian 
General Steam Navigation Co’, 10 Cal 166 (F. B.) 
and disapproved of the contrary decision in 
— ‘Kuverji Tulsidas v. The G. I. P. Rly. Co’, 3 
Bom 109. The effect of their Lordships’ decision 
in the — Trrawady Flottila Co v. Bugwandas’, 
18 Cal 620 (P. C.) seems to me to be ’that the 
duties and liabilities of a common carrier are 
governed in India by the principles of the 
English common law on that subject’ (except 
where they have been departed from in the case 
of some classes of common carriers by the Car- 
riers Act of 1865 or by the Railway Acts of 1878 
and 1890) and ‘that notwithstanding some ge- 
neral expressions in the chapter on Bailments, 
a common carrier’s responsibility is not within 
the Indian Contract Act of 1872’ 

Tyabji J. also says the same thing at page 953: 

“ It is not open to this court to say that the 

liability of such carriers as we have to deal with 
in this case is governed by S. 151 of the Indian 
Contract Act, after the decision of the Privy 
Council in the case of the — ‘Irrawaddy Flottila 
Co v. Bugwandas’, 18 Cal 620 (P. C.). In that 
case, the Privy Council had to decide whether 
the view of the Bombay High Court as express- 
ed in — ‘Kuverji Tulsidas v. Great Indian Pe- 
ninsular Railway Co’, 3 Bom 109 was correct or 
the view of the Calcutta High Court in — ‘Moo* 
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thara Kant Shaw v. The Indian General Steam 
Navigation Co’, 10 Cal 166 and they said that 
they were compelled to decide in favour of the 
view of the Calcutta High Court and against 
that of the High Court of Bombay. In decid- 
ing against the view of the High Court of Bom- 
bay, they decided against the argument on which 
the appellant relied. They decided that the 
liability of carriers such as we have to deal with 
is not governed by the sections of the Indian 
Contract Act, relating to bailees”. 


We may also refer in this connection to a recent 
decision of the Travancore Cochin High Court in 
— ‘Orient Ship Supply Co Ltd. v. Kalamarsand 
Co’, 5 D. L. R. (Trav. C.) 346 where the learned 
Judges discussed the various cases on the topic. 
Therefore it can be taken as settled that prior to 
the enactment of the Carriage of Goods by Sea 
Act in 1925, the Common lav/ of England was the 
law applicable so far as India was concerned. Does 
it make any difference to the law applicable after 
the passing of that Act? This Act was passed as a 
result of the International Conference on Mari- 
time Law held at Brussels in October 1922, by 
which certain unanimous recommendations were 
made to the various Governments that took pari: 
in the conference to adopt as the basis of a con- 
vention a draft convention lor the unification of 
certain rules relating to bills of lading and in 
pursuance to that, as we stated, in England the 
Carriage of Goods by Sea Act of 1924, 14 and 15 
George V, Chapter 22 was passed which is practi- 
cally ‘ad idem’ to the Indian Act. 


(14) We have rejected the argument of the 
learned Counsel for the respondents that Art. VI 
in the schedule to Act XXVI of 1925 will be ap- 
plicable to deck cargo. But still he argues rely- 
ing upon certain observations of Sankaran Nair 
J. at page 126 of — ‘Sheik Mahamad Ravuther v 
The British India Steam Navigation Co, Ltd, 32 
Mad. 95 that the principles of the Contract Act 
should be applied to a case like this. This argu- 
ment has not found favour even at a time v/hen 
the Carriage of Goods by Sea Act was not in exis- 
tence. See — ‘Moothura Kant Shaw v. The In- 
dian General Steam Navigation Co’, 10 Cal 166 
(F. B.) and — ‘British and Foreign Marine Insu- 
rance Co Ltd. v. Indian General Navigation and 

38 Cal 28. If until the passing of 
the Carnage of Goods by Sea Act, the law relat- 
ing to the carnage of goods by sea was governed 
by the Indian Contract Act, then there would have 
been some mention made of it at the time of the 
passing of the Carriage of Goods by Sea Act The 

absence of any reference is an indication that 
there was no such thing. 

(15) At page 475 of Carver’s Carriage of Goods 
by Sea, 8th Edn. (1938) specific reference has been 
made to the fact that the English Carriage of 
Goods by Sea Act of 1924 does not apply to cargo 
which by contract of carriage is stated as being 
carried on deck and is so carried. (Schedule of 
rules, Art. I (c) such being the case, if in Eng- 
land the Act would not apply to carriage of goods 
by sea, we fail to see why in India also, after the 
passing of an identical statute its provisions should 
apply to carnage of goods by sea. We therefore 
have no doubt in holding that so far as the goods 
in question are concerned, the Act of 1925 would 
not apply. We are also of opinion that if the 
English Common Law applied then Ss. 151 and 152 
of the Indian Contract Act cannot affect the lia- 
bility of the common carrier. 


(16) Now the important question arises as to 
whether the exemption clause which makes the 
carrier immune from all liability whatever for 
the goods or for any loss can be pleaded by the 


defendants in the present case where there is no- 
thing to show how the bags of beedi leaves came 
to be short delivered. In other words the question 
is whether such a clause is valid or not. Before we 
discuss that question we may advert to the fact 
that the bill of lading, though expressly mention- 
ed to be under the Indian Carriage of Goods by 
Sea Act and the schedule thereto, has this fact 
that the paramount clause relating to the appli- 
cation of that Act has been cancelled before the 
same was issued. That the liability for (of?) a com- 
mon carrier for the loss, injury or delay in res- 
pect of ti\e goods carried may be varied by con- 
tract is evident from the statement of the law in 
Halsbury s Laws of England, volume IV, page 27, 
Art. 37. Carver, even at the very outset at page 
2 of his book states the following passage in deal- 
ing with such liabilities: 

“Therefore it should be borne in mind that the 
decree of tne responsibility which a ship owner 
impliedly -undertakes, as described in this chap- 
ter, while remaining the fundamental basis 
which an express contract may modify is not 
in most cases the fundamental basis when the 
express contract is evidenced by a bill of lad- 
ing”. 

At page 118 in Art. 77, of the same book it is 
stated that exceptions in the bill of lading should 
be construed against the ship owner when they 
are ambiguous and a passage from the judgment 
of Lord Loreburn L. C. m — ‘Nelson Line v. James 
Nelson & Sons Ltd', (1908) a. G. 16 at p. 19 is 
quoted. If there is a general clause in a bill of 
lading by which the ship owner is exempted from 
liability for damage to goods whether arising from 
a defect existing at the time of the shipment or 
not, or from neglect of the master or crew, or from 
any other cause whatsoever, and that general clause 
is qualified by a second clause which exempted 
the ship owner from liability for damages from 
defects if reasonable means have been taken to 
provide against such defects and unseaworthiness, 
it was held by the House of Lords in — ‘Elderslie 
Steamship Co. v. Borthwick, No. 1’ (1905) A. C. 93 
at p. 96 that the subsequent clause must prevail 
over the earlier clause. That is, their Lordships 
are of opinion that though it is open to a ship- 
owner to exempt himself from liability by con- 
tracting that he would not be liable for any loss 
whatever even arising out of negligence, if another 
clause restricts exemption from liability only in 
reasonable means have been taken to provide 
against defects and unseaworthiness, the subse- 
quent clause would prevail. At page 96, Earl of 
Halsbury L. C. lays down the law thus: 

“It seems to me that if what has been called the 
large print had stood alone I should not have 
had the smallest doubt that it would have 
carried the shipowner the whole way; I can 
give no other construction to it than that which 
the words express; but the difficulty in his way 
is that he has thought proper to execute an 
instrument which has two different sets of 
phrases in it, and one rule of construction which 
must prevail is that you must give effect to 
every part of a document if you can — - you 
must read as a whole. Mr. Carver has ingenious- 
ly spoken of independent contracts and in- 
dependent paragraphs and so on, but we must 
remember that this one contract, and each of 
the parts of this contract must be read so as to 
give effect to the whole if it can. 

My Lords, the only mode of so reading it is to 
read the first part of it thus: ‘I am not to be 
liable for this’, and then what comes after it 
by way of exception. ‘I shall not be liable un- 
less I have failed to take all reasonable means 
against the injury’ that has happened. In that 
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way you can read the two together, and this 

.->eems to me to be the only way m which you 

can make a reasonable and intelligible contract, 

and give effect to the words which the parties 

have agreed to.’' 

Their Lordships are quite positive that if the 
large print clause, as they call it, which exempts 
the carriers from liability for all losses including 
non-delivery had stood atone, such a contract would 
be valid and binding. 

(17) In the case reported in Chartered Bank 
of India, Australia and China v. British India 
Steam Navigation Co. Ltd,’ (1909) A.C. 369. there 
was a clause in the bill of lading that “the liability 
of the company shall absolutely cease when the 
goods are free of the ship's tackle, and thereupon 
the goods shall be at the risk lor all purposes 
and in every respect of the shipper or consignee”. 
What happened was that the goods were delivered 
to landing agents appointed by the company it- 
self, but by the fraud of the landing agents, the 
goods never reached the consignees. Even in such 
a case it was held by their Lordships that 
although there had been no delivery under the 
bills of lading, yet the provision as to cessor of 
company’s (defendants) liability directly the goods 
were free of the ship’s tackle was perfectly clear, 
and that that was sufficient and effective to pro- 
tect them. 

(18) The rule of exception has been adopted in 
India almost uniformly as is seen from decisions 
of other High Courts, such as the one reported in 
‘B. I. S. No. Co, Ltd. v. Alibhai Mahomed’, 62 Ind 
Cas 378 (Low. Bur) (P.B.) 

(19) Learned counsel for the appellants 
referred us to two other cases, viz., —‘Lewis v. 
Great Western Rly. Co', (1878) 3 Q.B. D. 195 and 
—‘Price and Co. v. Union Lighterage Co’, (1904) 
1-K. B. 412. On a perusal of these cases it seems 
to us that the principles enunciated therein can- 
not with any advantage be applied to the facts of 
the present case. 

(20) In discussing as to the law applicable we 
had to refer to the decision in — ‘Jellicoe v. The 
British Steam Navigation Co.’, 10 Cal 489. But 
that judgment is further instructive in the 
application of the doctrine of the exemption of 
liability. That case arose out of a reference by 
a Judge of the Small Cause Court and the lear- 
ned Judges of the Calcutta High Court, on the 
reference held- that since the plaintiff's had 
accepted the terms of the bill of lading which 
contained a clause, 

“carried and delivered subject to the conditions 

after mentioned loss or damage for 

any act, neglect or default whatsoever of the 
pilot, master or mariners or other servants of 
the company, excepted” 

they cannot make the common carrier liable 
for the loss of the goods. In that case, the goods 
were destroyed owing to the carelessness of the 
common carrier’s servants and when the plain- 
tiffs sued the company for damages it was held 
by the Calcutta High Court that the company 
were protected by their bill of lading the terms 
of which had been accepted by the plaintiffs. 
The terms were similar to the one which we have 
to consider now. 

(21) In — 'Hajee Ismail Sait v. The Co. of the 
Messagerics Maritimes of France’, 28 Mad 400 
this court has held that since carriers by sea for 
hire prior to the passing of the Carriage of 
Goods by Sea Act, are common law of England, 
under the English Common law, a common 
carrier may protect himself from liability lor 
deliberate acts of misfeasance on the part of him- 
self or his servants for losses arising even by acts 
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of negligence. It is worthwhile to quote a passage 
from the judgment at page 403. 

“By the English law applicable to common 
carriers, the common carrier may enter into 
any contract so as to protect himself, but he 
can only do so by clear, definite, and unambi- 
guous words; If therefore the words used in 
the exemption clause of the biU of lading are 
clear, definite and unambiguous, they may 
suffice to protect the shipowner even from 
deliberate acts of misfeasance on the part of 
himself or his servants. On arrival at Madras 
the defendants delivered the plaintiff’s goods, 
which were oats, in heavy rain and allowed 
them to get wet in the process. They might, if 
they had chosen to do so have taken the goods 
on and not delivered them until later when 
was fine; and the plaintiff contends that 
their act in delivering the goods in rain instead 
ox delaying the delivery until it was fine, was 
an act of deliberate misfeasance and not mere 
negligence as the learned Chief Judge has 
found in the case stated. We think the acts 
of the defendant’s servants amounted only 
to negligence and that the learned Chief 
Judge is right in so holding. We further think 
that the words of the clause above quoted are 
sufficiently clear and definite to protect the de- 
fendants and we answer the question referred 
to us in the negative.” 

(22) In — ‘Sheik Mahmad Ravuther v. Bri- 
tish India Steam Navigation Co. Ltd.’, 32 Mad 95 & 
— Kariandan Kumber v. The British India Steam 
Navigation Co. 38 Mad 941 there were similar 
clauses in the bills of lading and in the latter 
case this court was of opinion that such a clause 
relieved the common carrier of any responsibi- 
lity. Such a clause, according to English law is 
not opposed to public policy and is valid and 
S. 23 of the Indian Contract Act has no appli- 
cation. We may say in this connection that the 
decision in — ‘Kariandan Kumber v. The British 
India Steam Navigation Co.’, 38 Mad 941 is 
applicable directly to the facts of the present case. 

(23) A further argument was put forward 
based on the words in the exemption clause in 
the bill of lading, viz., “however caused and 
whether due to negligence, unseaworthiness, or 
otherwise,” in this clause should be read as 
ejusdem generis but that argument has been 
repelled in — -‘Baerselman v. Bailey’, (1895) 2 Q. B. 
301 where it. has been laid down that these 
words should have full import and cannot be 
construed as ejusdem generis. 

(24) In order to establish that the extinguish- 
ment of liability for any reason whatever cannot 
be had by means of a contract like the one in 
question, learned advocate for the respondents 
brought to our notice a decision in the Stranna, 
(1937) P. 130’. In that case Langton J. consi- 
dered the effect of the expression “at charterer’s 
risk” in the bill of lading and was of opinion 
that the words did not put on the owner of the 
goods the risk of loss in every case in which the 
cause of the loss was unknown and since the 
defendants the shipowners in that case, had failed 
to provide an explanation in any sense comparable 
in probability with the probability of their own 
negligence, in the loading, the defence failed. A 
perusal of this case leaves one with the impression 
that according to the learned Judge it is neces- 
sary that the carrier must show that there was 
no negligence in the case of deck cargo. At page 
148, he observes as follows: 

“Applying this line of thought to the present 
case I am at once confronted by the difficulty 
that, the explanation given by the shipowners 


1953 


B. 1. S. N. Co., Ltd. v. Sokkalal (Govtuda Menon J.) 


Madras 




is exceedingly meagre. Their theory of cross 
currents is quite untenable, and their evi- 
dence at the best leaves the cause of the heeling 
completely unexplained. Mr. Willink urges that, 
although the words deck cargo “At charterer's 
risk” do not excuse the shipowners for negli- 
gence proved and determined, they will 
avail to put upon the goods owner the 
risk of loss through unascertained 
causes. As to this I feel that the statement is 
too wide. I can quite easily read the words “at 
charterer’s risk” to mean that the goods owner 
takes the chance of some imperfectly ascer- 
tained cause of action. But to say that it confers 
on the shipowners a right to claim exemption 
from liability in every case in which the cause 
of the loss is unknown seems to me to be alto- 
gether too benevolent a construction in favour 
of the party who has inserted the exception 
Pushed to its logical conclusion this argument 
would appear to go to the length of saying 
that these words excuse a bailee from giving 
any explanation of the loss of goods entrusted 
to him. Indeed he might well deem it wiser 
not to attempt an explanation since without 
one he must succeed”. 


He also referred to an earlier decision ir 
— ‘Svenssons Travaruktiebolag v. Clifft 
Steamship Co.’, (1932) 1-K.B. 490 where Wrighl 
J . as he then was in considering the questior 
of the carrier’s liability in carrying goods undei 
a contract of affreightment which contained s 
similar exception clause held that although the 
words m the cliarterparty “at charterer’s risk" 
standing alone clid not excuse the defendants in 
'the case of a loss due to negligence on then 
part or on the part of their servants, those words 
must be read with the exception clause, and the 
effect of reading the two together was to enable 
the carriers to rely on the exception clause 
winch protected them against the consequences 
°L negligence. The exception clause was to 
effect that the carrier will not be liable even when 
the loss is occasioned by the negligence, default 
or error m judgment of the master mariners or 
other persons employed by the shipowner or 
whose acts he is responsible. All that is required 
in such cases for the shipowner to prove is that the 
ship was seaworthy and nothing more It is 
argued by the learned counsel that the present 
case resembles the case in the Stranna, (1937)P 130 
where the shipowners did not let in any evidence 
as to how the loss occurred. It has to be noticed 
that the observations of Langton J. are somewhat 
wide and were, as the learned Judge says unneces 
sary for the decision of the case, because he premi- 
ses the discussion by stating that since the case 
might go higher and that he may be proved to be 
wrong in this determination of the first nnint hp 
thought it desirable to express his view as to this 
point. It seems to us that if the shipowner on 
I* 11 * contract of affreightment is not liable even 
if the acts of negligence are on the part of the 
master manner and other persons employed bv the 
shipowner, it xs not obligatory for him to show 
that there was negligence when a loss has occurred 
It might be that the loss was due not because of 
any negligence at all but due to some unforeseen 

5?^ s * r su ch a case, he is no doubt protected 
Therefore the reasoning of Langton J. that if the 
bailee deemed it wiser not to attempt an expla- 
nation he is in a better position than if he had 
attempted an explanation is in our opinion some- 
what overstrained. One can conceive of circum- 
stances where a party can rely on strict legal 
technicality without attempting to put forward anv 
definite case. What prevents a party from saying 
tha,t if the woids of a contract are to be construed 


in his favour he can keep silent and need not try 
to put forward any explanation? In our opinion 
the bill of lading in this case relieves the shipownei 
from any liability with regard to showing how the 
loss had occurred. 


(25) Reference was also made to passages in 
Story on the Law of Bailments, 7th Edn. page 43 ? 
as well as Carver’s Carriage of Goods by Sea. 8 tb 
Edn. pages 167 and 163, Sec. 103 onwards. S. 490 in 
Story on the Law of Bailments is as follows: 
"The reason assigned by Lord Holt for this doc- 
trine is as follows: ’The law’, says he ‘charges, 
this person (the carrier) thus intrusted to carry 
goods against all events but acts of God and of. 
the enemies of the king. For, though the forces 
be never so great, as if an irresistible multitude 
of people should rob him, nevertheless he is 
chargeable. And this is a political establishment 
contrived by the policy of the lav/ for the safety 
of all persons, the necessity of persons, that the'' 
may be safe in their dealings. For else these 
carriers might have an opportunity of undoing, 
all persons, that had any dealings with them by 
combining with thieves &c. and yet doing it, 
in such a clandestine manner, as would notT bc- 
possible to be discovered. And this is the reason 
the law is founded upon in that point.’ The 
ground of the resolution is (As Sir William Jones 
has justly observed) not the reward of the carrier 
(upon which Sir Edward Coke lays much stress) 
but the public employment exercised by the 
carrier, and the danger of his combining with 
robbers to the infinite injury of commerce and 
extreme inconvenience to society. He is treated, 
as an insurer against all but the excepted perils, 
upon that distrust, which an ancient writer ha® 
called the sinew of wisdom. In truth, the reason 
or policy of the rule is borrowed from the Roman 
law, where (as we have already seem, the rule is 
applied equally to carriers by water to innkeep- 
ers, and to stable keepers; but it is applied with, 
a stricter severity in the common law, that it 
was in that law.” 


net* ue rememoerea mat the 

• i i ■ ■ . _ _ 


- law 

with respect to the liability of the carrier is differ- 
ent from the English law though subsequently even 
m America the law has been changed as is seen, 
in note ( 11 ) at page 170 of Carver’s Carriage of 
Goods by Sea. The note is to the effect that the 
Carnage of Goods by Sea Act took effect in the 
United States on July 15, 1936, its provisions 
corresponding to those of the English Act of the 
same name. We may also in this connection refer 
i.o Outline of the Law relating to Bills of Lading bv 

C. H. Mam Thompson, M. A. at pages 170 and 173 
to the following effect; 

“The shipowner may escape liability or such loss 
by an express exception such as ‘goods carried 
on deck are solely at merchant’s risk’. He may 
avail himself of this exception ( 1 ) in a contract 
of carnage to which the rules are not in anv 
case applicable; and ( 2 ) in a contract of carriage 
to which, but for the -provisions in the rules a* 
to deck cargoes the rules would be applicable bv 
complying with those provisions, that is by 
stating in the contract of carriage that the cargo- 
is being carried on deck, and so carrying it 
The shipowner apparently, cannot escape liability 
for loss of or damage, to a deck cargo which is 
being carried under a contract of carriage to 
which, but for the provisions in the rules as to 
deck cargoes the rules would be applicable if he 
fails to comply with those provisions. He cannot 

under the rules lessen his liability otherwise than 
is provided m the rules and any agreelW 

of S n g o e eft 0 ct^ Ve that CffeCt is nul1 and S 
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For substantiating- the idea underlying the last 
sentence, the iootnote gives reference to the Carri- 
age of Goods by Sea Act, 1924, Art III, rule 8 and 
therefore we are of opinion that it cannot apply 
to deck cargoes as was sought to be contended by 
Mr. T. R. Arunachalam for the respondents. 

<20i Learned Counsel for the respondents 
strenuously urged before us that in none of the 
eases cited except probably the Stranna (1937)P. 
130 in which observations are in his favour, is the 
total extinguishment of liability provided even 
where no explanation is given as to hoy/ the loss 
occurred. As we have already remarked if after 
proving negligence, the carrier can escape liabi- 
lity under the agreement, there is no reason why 
he should be mulcted with liability when the loss 
nay be due to negligence or for other reasons. 
The carrier's silence and failing to prove negligence 
might be construed in favour of the consignor as 
an implicit admission of negligence. Viewed in 
that way aiso the exception clause can be called 
:n aid in support of the carrier’s extinguishment of 
liability. In the case before us the exemption 
clause is clear that if the loss or non-delivery has 
occurred as a result of negligence, unseaworthiness 
or otherwise, they will not be liable and we are 
of opinion that the case comes within the prin- 
ciples enunciated in the various decisions to which 
we have already referred. In this view, it seems to 
us the appellants are not liable for the non-delivery 
of the 44 bags of beedi leaves. The appeal there- 
fore is allowed, the suit dismissed with costs 
throughout. 

•B ' R.G.D. Appeal allowed. 
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S. Athimoolam Achari, Petitioner v. The De- 
puty Commercial Tax Officer, Kovilpatti, 
Tirunelveli Dt., Respondent. 

W. P. No. 127 of 1952, D/- 22-4-1952. 

Constitution of India, Art. 220 — Other 
effective remedy open — Jurisdiction under 
Art. 226 cannot be invoked as against Sales-tax 
authority — (Sales tax — Madras General 
Sales Tax Act (9 of 1939), Ss. 9, 11, 12, 12A, 
:i2B, 12C and 12D). 

From the provisions of Ss. 9, 11, 12, 12A, 
12B, 12C and 12D of the Madras General 
Sales Tax Act, 1939, it is clear that the Act 
is a self-contained one and provides for a 
heirarchy of tribunals to enable the ag- 
grieved person or authority to get a final 
and authoritative adjudication on the vali- 
dity or the correctness of the assessments 
made by the Sales-tax Authorities. Hence, 
the petitioner cannot seek the aid of the 
High Court under Art. 226 which, if given, 
would circumvent the entire statutory pro- 
cedure prescribed. The fact that the re- 
medy provided by the Act may involve de- 
lay or expenditure, or that the decision of 
the Sales-tax Authority will affect other 
persons cannot be a ground for invoking 
the extraordinary jurisdiction of the High 
Court under Art. 226. (Paras 4, 5) 

M. K. Nambiar, for Petitioner, V. P. Sarathi, 
for the Govt. Pleader, for Respondent. 


ORDER: This is an application for issuing a 
writ of prohibition directing the respondent to 
forbear from assessing the petitioner for sales- 
tax for 1950-51. The petitioner is a merchant 
trading in bullion and specie at Ettayapuram 
Naduvcerapatli in Tirunelveli district. When 


the Madras General Sales-tax Act was passed 
in 1939, bullion and specie were exempt from 
taxation. In 1947, S. 5 of the old Act was sub- 
stituted by the Madras General Sales-tax 
Amendment Act, 1947 (Madras Act XXV of 
1947). Under that section the sale of bullion 
and specie shall be liable to tax only at a 
single point in the series of sales by successive 
dealers as may be prescribed and only at the 
rate of one fourth of one per cent of the turn- 
over at that point. In exercise of the powers 
conferred on the Provincial Government by S 
19 of the Act, rules were made for licensing the 
persons engaged in the sale of goods and the 
imposing of conditions in respect of the same 
for purpose of enforcing the provisions of the 
Act and the fee for licenses. Rule 5(1) (d) 
and (f) of the Madras General Sales-tax Rules, 
1939, requires that every person who deals in 
bullion and specie should submit an applica- 
tion in form 1 for a licence in respect ol each 
of his places of businesses, and rule 6(1) says 
that every licence shall cover one place of busi- 
ness only and rule 6(1-A) provides that in addi- 
tion to the licensee’s place of business, the 
shandies where he prosecuted his business may 
also be entered in the same licence. Under 
rule 7 the benefit of Ss. 5 and 8 can be claimed 
only for the transactions carried on during the 
period covered by the licence. The petitioner 
took out a licence for the place of his business, 
namely, Ettayapuram Naduveerapatti. In his 
return for 1949-50 he had shown not only the 
sales in the town in respect of which he has 
taken a licence, but also the sales effected by 
him in other places. The Deputy Commercial 
Tax Officer at Kovilpatti raised the objection 
that the sales outside the place of business 
specified in the licence • were liable to be 
assessed at 3 pies rate on every rupee and ac- 
cordingly assessed the petitioner for the year 

1949- 50. The petitioner preferred an appeal to 
the Commercial .Tax Officer, Tirunelveli, but 
that appeal was dismissed. Against that he 
preferred an appeal to the Sales-tax Appellate 
Tribunal. But it is represented to me mat the 
appeal is still pending. Meanwhile the Deputy 
Commercial Tax Officer issued a notice dated 
16th February 1951 proposing to assess the sale 
turnover of Rs. 29093-1-9 for 1950-51 in Madura, 
Tirunelveli and Kovilpatti at the enhanced rate 
of 3 pies on every rupee. The petitioner ap- 
prehends that his objections would be overruled 
He therefore filed the aforesaid application to 
prohibit the Deputy Commercial Tax Officer 
from assessing the petitioner for sales-tax for 

1950- 51. 

(2) The learned counsel for the petitioner 
raised before me two points: 

1. The villages or towns where the petitioner 
casually sold the bullion are not places of 
business within the meaning of rules 5(d) 

and (f) of the Madras General Sales-tax 
Rules, 1939. 

2. The amended rule defining the place of 
business is not retrospective in operation. 

(3) Learned Government Pleader, apart from 
supporting the view of the sales-tax authorities, 
contended that the petitioner has an adequate 
remedy under the Act itself and therefore this 
writ will not issue. As I am accepting the pre- 
liminary objection raised by the respondent, it 
is not necessary to express my view on the 
questions raised by the petitioner. The relevant 
provisions of the Madras General Sales-tax Act 
(IX of 1939) as amended by later amending 



1953 


Atiiimoolam v. Dy. Commercial Tax Officer (SubbaJRao J.) 


Madras 11 


Acts in so far as they are relevant to the pre- 
liminary objection raised run as follows: 

‘S. 9(1).* Every dealer whose turnover is ten 
thousand rupees or more in a year shall sub- 
mit such return or returns of his turnover, 
in such manner, and within such periods as 
may be specified in the rules made under sub- 
sec. (2) of S. 3. 

‘S. 9(2) (a).’ If the assessing authority is 
satisfied that any return submitted under sub- 
sec. (1) is correct and complete, he shall 
assess the dealer on the basis thereof. 

(b) If no return is submitted by the dealer 
under sub-sec. (1) before the date prescribed 
or specified in that behalf or if the return 
submitted by him appears to the assessing 
authority to be incorrect or incomplete, the 
assessing authority shall proceed to determine 
the turnover in accordance with the rules 
made under sub-sec. (2) of S. 3 : 

Provided that before taking action under 
this clause, the dealer shall.be given a rea- 
sonable opportunity of proving the correct- 
ness and completeness of any return submit- 
ted by him. 

4 S. ll(i).’ Any assessee objecting to an assess- 
ment made on him may, within thirty days 
from the date on which he was served with 
notice of the assessment, appeal to such autho- 
rity as may be prescribed; 

Provided that no appeal shall be enter- 
tained under this sub-section unless it is 
accompanied by satisfactory proof of the pay- 
ment of the tax admitted by the appellant 
to be due or of such instalments thereof as 
might have become payable as the case may 
be. 


( 2 ) 


* 


(3) The appellate authority may, after 
giving the appellant an opportunity of being 
heard pass such order on the appeal as such 
authority may think fit. 

(4) Every order passed in appeal under this 
section shall, subject to the provisions of Ss. 
12 to 12-C, be final. 

S. 12(1): The Commercial Tax Officer may — 

(1) suo motu\ or 

(ii) in cases in which an appeal does not 
he to him under S. 11, on application, 

call for and examine the record of any order 
passed or proceeding recorded under the pro- 
visions of this Act by any officer subordinate 
to him for the purpose of satisfying himself 
as to the legality or propriety of such order 
or as to the regularity of such proceeding and 

may pass such order with respect thereto as 
he thinks fit. ' 

(2) The Deputy Commissioner may— 

(i) ‘suo motu’, or 

(ii) in respect of any order passed or pro- 
ceeding recorded by .the Commercial Tax 
Officer under sub-sec. (1) or any other pro- 
vision of this Act and against which no appeal 
has been preferred to the Appellate Tribunal 
under S. 12-A on application, 

call for and examine the lecord of any order 
passed or proceeding recorded under the 
provisions of this Act by any officer subordi- 
nate to him, for the purpose of satisfying him- 
self as to the legality or propriety of such 
order, or as to the regularity of such proceed- 
ing, and may pass such order with respect 
thereto as he thinks fit. 

(3) The Board of Revenue may — 

(i) ‘suo motu’, or 


(ii) in respect of any order passed or pro- 
ceeding recorded by the Deputy Commissioner 
under sub-section (2) or any uther provision 
of this Act and against which no appeal has 
been preferred to the Appellate Tribunal un- 
der Sec. 12-A, on application, 
call for and examine the record of any order 
passed or proceeding recorded under the pro- 
visions of this Act by any officer subordinate 
to it, for the purpose of satisfying as to the 
legality or propriety of such order, or as to 
the legality of such proceeding, and may pass 
such order with respect thereto as it thinks 
fit. 

‘Sec. 12A (1)’: 

Any assessee objecting to an order relating 
to assessment passed — 

(1) by the Commercial Tax Officer whether 
on appeal under Sec. 11 or ‘suo motu’ under 
S. 12, sub-sec. (1) or, 

(ii) by the Deputy Commissioner ‘suo motu’ 
under S. 12, sub-sec. (2), 

may, if the assessee has not preferred an 
application for revision of the order under 
S. 12, sub-sec. (2), or under sub-sec. (3) of that 
section, as the case may be, appeal to the 
appellate Tribunal within thirty days from 
the date on which the order was communicat- 
ed to the assessee. 

(2) The Appellate Tribunal may admit an 
appeal preferred after the period of sixty days 
referred to in sub-sec. (1) if it is satisfied 
that the assessee had sufficient cause for not 
preferring the appeal within that period. 


(3) 


* 


* 


(4) The appellate tribunal shall, after 
giving both parties to the appeal a reasonable 
opportunity of being heard, pass such order 
thereon as it thinks fit. 

(5) Notwithstanding that an appeal has been 
preferred under sub-sec. (1), lax shall be paid 
in accordance with the assessment made in 
the case; 

Provided that the Appellate Tribunal may, 
in its discretion, permit the appellant to pay 
the tax in such number of instalments, or 
give such other directions in regard to the 
payment of the tax, as it thinks fit. 

(6) (a) The Appellate Tribunal may, on the 
application either of the assessee or of the 
Deputy Commissioner, review any order pass- 
ed by it under sub-sec. (4) on the basis of 
facts which were not before it when it pass- 
ed the order; 

‘S. 12-B(3 )’ : Within sixty days from the 
date on whch an order under S. 12-A, sub- 
sec. (4) or (6) was communicated to him, the 
assessee or the Deputy Commissioner may 
prefer a petition to the High* Court against 
the order on the ground that the appellate 
Tribunal has either decided erroneously, or 
failed to decide, any question of law; 

Provided that the High Court nay admit a 
petition preferred after the period of sixty 
days aforesaid, if it is satisfied that the peti- 
tioner had sufficient cause for not preferring 
the petition within that period. 

‘S. 12-C(1)’: Any assessee objecting to an 
order relating to assessment passed by the 
Board of Revenue ‘sou motu* under S. 12, sub- 
sec. (3), may appeal to the High Court within 
sixty days from the date on which the order 
was communicated to him; 

‘S. 12.D’: Every petition, application or 
appeal preferred to the High Court under Ss. 
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12 B and 12 C shall be heard by a Bench of 
not less than two Judges; and in respect oi 
such petition, application or appeal, the pro- 
visions of S. 98 of the Civil Procedure Lode, 
1908, shall, so far as may be, apply. 

(4) T t will be seen from the aforesaid provi- 
sions that the Madras General Sales-tax Act is 
a self-contained one and pro\ ides foi a heir- 
arch v of tribunals to enable the aggrieved person 
or authority to get a final and authoritative 
adjudication on the validity or the correctness 
of the assessments made by the sales-tax autho- 
rities. The petitioner ignores the entire machi- 
nery Quel seeks the oid of this court which, if 
given, will circumvent the entire statutory pro- 
cedure prescribed. The petitioner giyes the 
following reasons in his affidavit for tiling this 
writ under S. 226 of the Constitution of India: 

“I submit that the Tirunelveli Jilla Jewellers 
and Bullion Mereahnts’ Association in my 
district comprises about 100 members. The 
question is common to all of us and also to 
other bullion merchants in the State of Mad- 
ras. In view of the decisions taken by the 
Sales-tax original and appellate authorities I 
have every reason to apprehend that the ob- 
jections before the respondent will be over- 
ruled and that the remedy prescribed by the 
Sales-tax Act, if pursued would be long-de- 
layed, ineffective and of no practical purpose 
since once a tax is assessed, its non-payment 
renders the assessee to prosecution and its 
payment is a condition precedent for the pre- 
ferring of an appeal. I am not in a position 
to pay such a large tax and it is virtually 
impossible therefore for me to resort to the 
remedies prescribed by the Act.” 

(5) In my view, the fact that an assessee has 
got to pay the tax or that the remedy provided 
by the Act may involve delay or expenditure, 
is no ground for invoking this courts extra- 
ordinary jurisdiction. The question in this case 
depends upon the construction of the provisions 
of the Sales-tax Act and the Rules made there- 
under. On their correct interpretation depends 
the rate of the tax. That question is essentially 
within the jurisdiction of the Tribunals created 
by the Act. It is also not accurate to say that 
the Tribunals created under the Act have al- 
ready expressed an opinion against the peti- 
tioner for the appeal against the assessment of 
the year 1949-50 is still pending before the 
Appellate Tribunal, and even if the decision of 
the Appellate Tribunal goes against him, he can 
file a revision to the High Court. Nor there 
are merits in the contention that he cannot have 
an interim relief till the Tribunal or the High 
Court finally disposes of this matter, though 
that fact in itself, even if true, cannot be a 
ground for entertaining a writ of prohibition. 
Under S. 11 of the Act he can prefer an appeal 
against the order of the assessing authority and 
under the proviso to the section the payment 
of the tax admitted only is the condition prece- 
dent for preferring the appeal. Further the 
Tribunal under S. 12 A can give directions in 
regard to the payment of the tax,* Nor the 
circumstance that the decision may afTect other 
persons is a ground for ignoring the statutory 
procedure and remedies. Even assuming there 
are some difficulties in the way of the petitioner, 
I do not think I am justified in issuing this 
extraordinary writ as the petitioner has an 
effective and satisfactory remedy under the Act 
itself. I should not be understood to have ex- 


A. I. R. 


pressed any opinion on the merits of the con- 
tentions raised. The petition fails & is dismiss- 
ed with costs. Advocates’ fee Rs. 100. 


B/G.M.J. 


Petition dismissed. 
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Subramanyam Chettiar and others. Peti- 
tioners v. Isaki Ammal, Respondent. 

Civil Revn. Petns. Nos. 2027 and 2028 of 
1951, D/- 24-3-1952. 

Civil P. C. (1908) Ss. 115 and 35 and O. 6, 
r. 17 — Conditional order for amendment on 
payment of costs to opposite party — Order of 
amendment itself susceptible to revision — 
High Court can interfere with the order for 
payment of costs and increase the amount. 

(Para 1) 

Anno: Civil P. C., S. 35, N. 31; S. 115 N. 20; 

O. 6 R. 17 N. 15, 21. 

G. R. Jagadeesa Iyer, for Petitioners; S. 
Ramachandra Iyer, for Respondent. 

ORDER: I am inclined after hearing both 

sides fully to uphold the order of the court 
below except to the extent of that part of it 

which relates to the award of Rs. 5 as costs, 

payable by the first defendant to the plaintiffs 
as a condition of the amendment of the written 
statement. The suit was one which certainly 
involved a fairly high stake, and having regard 
to the considerations, which might well operate 
against the granting of the amendment, the 
least that the court below ought to have done 
was to make the provision of costs more de- 
cent than the paltry figure of Rs. 5 taxed by 

it in the exercise of its discretion. The amend- 
ment was either one which should have been 
permitted conditionally or unconditionally. If 
it is to be treated as a case in which the amend- 
ment can only be ordered conditionally, _ and 
if the condition as to payment of costs is to 
be regarded as within the ambit of the condi- 
tional character of such an order, and, if the 
order itself is susceptible of interference by me 
in revision here, it is difficult for me to under- 
stand why I should not interfere with the dis- 
cretion of the court below in regard to the 
Rs. 5 of costs which it made conditional in the 
exercise of its discretion. I do not think that 
the powers of revision of this court are so far 
circumscribed by the provisions of the statute 
or by any considerations laid down by the case 
law under S. 115, C. P. C. in regard to a matter 
like this that I should feel that the Rs. 5 of 
costs must be allowed to remain sacrosanct. It 
is enough for me to say that, in this case having 
regard to the nature of the stake and the other 
considerations that may bear upon the matter, 
at least a sum of Rs. 100 might have been di- 
rected to be paid by {he first defendant to the 
plaintiffs as condition of the amendment. 

(2) Mr. Ramchandra Aiyar has rightly insisted 
that I should not ordinarily interfere with 
orders which are discretionary, that are made 
by the court below. But anyhow as I have 
already said, having listened to counsel of both 
sides fully and having considered all the as- 
pects of the case. I do feel that not only is 
discretion in this case permissible, but it is 
called for on all the considerations which may 
legitimately enter into a matter of tins descrip- 
tion. This sum of Rs. 100 will be paid by the 
respondent before me to the petitioner's advo- 
cate within two months frun this date, failing 
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which the revision petition will stand allowed 
with costs, even then the pleader’s fee payable 
in the court below being liable to be treated 
as not less than a sum of Rs. 100 which I have 
fixed in the foregoing part of my order. The 
petitioners will pav the respondent her costs in 
C. R. P. No. 2027 cf 1951. 

B/R.G.D. Order accordingly. 
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SATYANARAYANA RAO AND EASHEER 

AHMED SAYEED JJ. 

Ramakkammal, Appellant v. C. G. Subba- 
rathnam Iyer and others. Respondents. 

Appeal No. 316 of 1946, D/- 11-11-1949. 

T. P. Act (1882 as amended in 1929) Ss. 58 
<g), 67, 68 and 98 — Mortgagee to enjoy pro- 
perty in lieu of interest — Personal covenant 
to pay — Possession not given to mortgagee — 
Mortgage held anomalous — Mortgagee held 
entitled to decree for sale and profits from date 
of mortgage to date of suit — (Civil P.C. 
(1908) O. 34 R. 4). 

Under a mortgage deed it was stipulated 
that the mortgagee should enjoy the pro- 
perty in lieu of interest. There was also a 
stipulation that the mortgage amount 
would be paid by the mortgagor. Mort- 
gagor failed to give possession' to the mort- 
gagee and made considerable profits from 
and out of the rents: 

Held (i) that under S. 58(g) (as amend- 
ed in 1929), the mortgage was an anomal- 
ous mortgage and the mortgagee was en- 
titled to sue for sale under Ss. 67 and 68 . 
AIR 1919 Mad. 1164 (F.B.) Held no more 
good law; (P ara 7 ) 

(ii) That even otherwise, there being a 

personal covenant to pay the mortgagee 
could sue for sale. AIR 1945 All. 202 (FB) 
Not followed. (Para 8 ) 

(iii) that the mortgagee was also entit- 

led to the profits from the date of the mort- 
gage to the date of the suit. AIR [1938 
All. 418 (FB) Not followed. AIR 1932 Mad. 
175 Followed. (Para 10) 

Anno: T. P. Act, S. 58 N. 40, S. 67 N. 18; 
S. 68 N. 12; S. 98 N. 2a, 4; Civil P. C., 6 . 34 
R. 4 N. 9. 

K. S. Champakesa Aiyangar and K. C Srini- 
vasan, for Appellant; P. S. Balakrishna Iyer, 
P. S. Ramachandran, C. A. Vaidyalingam, T 
Venkatadri and K. Ramachandra Rao, for Res- 
pondents. 

REFERENCES: Courtwar /Chronological/ Paras 

(’20) 56 Ind Cas 717: (AIR 1919 PC 121) 8 

(’29) 56 Ind App 299: 58 Mad LJ 401: 

(AIR 1929 PC 139) 7 

(’38) ILR (1938) All 714: (AIR 1938 

All 418 FB) 8 

(’45) ILR (1945) All 676: (AIR 1945 

All 202: 46 Cri LJ 743 FB) 10 

(TO) 6 Ind Cas 153 (Cal) 8 

(T9) 46 Cal 448: (AIR 1919 Cal 46(2)) 10 

(’46) ILR (1946) Lah 805: (AIR 1947 

Lah 40) 8 

(’91) 14 Mad 232 8 

(’94) 17 Mad 131: (4 Mad LJ 50) 8 

(’94)- 17 Mad 469: (4 Mad LJ 143) 10 

(T 8 ) 41 Mad 259: (AIR 1919 Mad 

1164 FB) 3, 4 


(’32) AIR 1932 Mad 173: (136 Ind Cas 

783) 3, 10 

(’32) AIR 1932 Mad 175: (136 Ind Cas 

7351 3, 10 

(’22) 1 Pat 350: (AIR 1922 Pat 167) 8 

SATYANARAYANA RAO J. : This is an 
appeal by the first defendant against the decree 
of the Subordinate Judge of Coimbatore grant- 
ing to the plaintiff a preliminary mortgage 
decree. 

(2) On the 20th February 1939, the first 
defendant executed a deed which is described 
as a usufructuary mortgage deed for a sum of 
Rs. 4,000. The property comprised in the 
mortgage is a terraced building in Coimbatore. 
Under this document, it was stipulated that the 
mortgagee should in lieu of interest on the 
amount advanced enjoy the property men- 
tioned, that is, the house as under a usufruc- 
tuary mortgage. It further provided that : 
‘“Within a period of four years from this date, I 
shall pay you the above usufructuary amount 
and get return of the deed with endorsement of 
discharge thereon and along with the title deeds 
pertaining thereto. I shall also take possession 
of the undermentioned properties from you. If 
before the above period of four years I pay the 
principal sum you shall receive it. If I fail to 
pay the principal sum on the due date of 
the above four years you shall continue to be 
in enjoyment as under a usufructuary mortgage 
for the very aforesaid mortgage amount till 
it is paid. Besides, I shall pay the above 
amount on demand with interest thereon at the 
rate of four annas per hundred rupees per men- 
sem from the date of default to the dace of 
payment.” 

The deed also recites that the mort- 
gagee was put in possession of the property 
immediately, that is, on the date of the execu- 
tion of the deed. On that very da 3 r , the plain- 
tiff leased the property under a rental agree- 
ment to one Ramaswami Mudaliar who is 
examined in the case as P. W. 1 and the lessee 
agreed to pay a rent of Rs. 30 per mensem for 
the terraced building and he also stated in the 
rental agreement Ex. P-2, that, he was put in 
possession of the property. The plaintiff al- 
leged in the plaint that notwithstanding the 
recitals in the documents above referred to, the 
first defendant failed to deliver possession of 
the property to the plaintiff or to his nominee 
and that she had continued in possession with- 
out even paying any sum by way of rent or 
damages for use and occupation. 

On the 3rd April 1943, the first defendant 
sold the property to defendants 2 to 4 under 
Ex. D-7 and they are impleaded as parties to 
the action. The plaintiff, therefore, seeks to 
recover from the defendants and the property, 
a sum of Rs. 5949, Rs. 4000 being the principal 
amount due under the mortgage and Rs. 1949. 
as compensation for loss of possession from the 
date of the mortgage to the date’ of the suit at 
Rs. 30 per mensem or Rs. 360 per annum. The 
suit was instituted on the 19th July 1944, and 
in the plaint, the plaintiff claimed that he was 
entitled to realise the amount of Rs. 5949 by 
sale of the hypotheca and he also claimed a 
personal decree for the balance in case the 
proceeds of the hypotheca are not sufficient to 
satisfy the decree. The consideration for the 
mortgage was not disputed by the defendants in 
their written statement but they denied the 
assertion of the plaintiff in the plaint that he 
had not been given possession of the property 
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immediately alter the deed was executed. They 
disputed the right ot the plaint ill' to claim com- 
pensation lor loss of possession and also denied 
the right of the plaintiff to a decree for sale of 
the mortgaged property as claimed in the plaint. 
It was also alleged in the written statement 
that by his acquiescence, non-delivery, the plain- 
tiff lost his right to sue by sale of the mortgaged 
property and that in any event the plaintiff is 
not entitled to claim more than Rs. 4000 as 
per the agreement which, it is claimed, was 
reached between the parties on the 10th Sep- 
tember 1942, evidenced by a varthamanam of 
that date, whereby the claim under the mort- 
gage and also under two other promissory notes 
was settled at a sum of Rs. 4500 to be paid by 
the first defendant to the plaintiff. 

Immediately after the purchase of the pro- 
perty by defendants 2 to 4 under Ex. D-7 they 
deposited a sum of Rs. 4050 in Court under 
S. 83 of the Transfer of Property Act and filed 
O. P. No. 95 of 1943. The plaintiff, however, 
refused to receive the amount and give a dis- 
charge to the first defendant and therefore the 
further plea was taken by the defendants that 
their tender was valid and therefore the plain- 
< tiff is not entitled to interest or compensation or 

to any costs. 

(3) The learned Subordinate Judge framed as 
\\ many as 8 issues in the case covering the con- 

tentions of the parties, but on the chief points 
on which the parties were at variance he found 
that the mortgage, notwithstanding the co- 
venants (above set forth) contained in Ex. P-1, 
was a usufructuary mortgage and not an ano- 
malous mortgage. On the question of delivery 
of possession, he upheld the contention of the 
plaintiff that the house, in fact, continued to 
be in the possession of the first defendant. He 
followed the decision of the Full Bench in — 
‘Subbamma v. Narayya’, 41 Mad 259 (FB), 
which held that if under a usufructuary mort- 
gage possession was not delivered, the mort- 
gage is not a usufructuary mortgage within the 
meaning of S. 58(d) of the Transfer of Property 
Act and that the mortgagee is entitled to bring 
a suit for sale of the mortgaged property. In 
view of this decision he held that the plaintiff 
is entitled to a decree for sale. He was also 
of the opinion that the plaintiff was entitled to 
claim damages in lieu of interest, in view of 
two decisions in — ‘Subramania Aiyar v. Pan- 
chanada Odayar’, AIR 1932 Mad 175 and — • 
‘Gurusami Thevan v. Ganapathi Chetti’, AIR 
1932 Mad 173. He found also that the vartha- 
manam was not enforceable as it was intended 
merely to enable the first defendant to effect a 
private sale of the property and that the con- 
cession granted by the plaintilf was subsequently 
withdrawn by him as it was not accepted im- 
mediately and acted upon. In the result the 
learned Judge passed a preliminary decree for 
sale of the property. 


Full Bench in — ‘Subbamma v. Narayya’, 41, 
Mad 2 £9 (FB) is no longer good law in view 
of the amended definition of a “usufructuary 
mortgage” in S. 58 of the Transfer of Property 
Act. The amendment was introduced to nullify 
(he effect of the Full Bench decision. No at- 
tempt was made before us to support the deci- 
sion. 

(5) The other questions that were seriously 
pressed were: firstly, that the finding of the 
learned Judge that the plaintiff did not obtain 
possession of the property at any time and that 
the first defendant continued to be in possession 
of the property is wrong; secondly, that the 
plaintiff is not entitled to a decree for sale; and 
lastly that he is not entitled to claim profits in 
lieu of interest. 

(6) On the first question we have no doubt 
on the evidence that the finding of the learned 
Subordinate Judge is correct. (His Lordship 
reviewed the evidence and continued.) In 
view of those circumstances we are . clearly of 
opinion 'that the plaintiff did not obtain pos- 
session of the property and that the first defen- 
dant alone continued in possession and made 
considerable profit from and out of the rents 
of the house. 

(7) The learned Subordinate Judge construed the 
document as containing no personal covenant to 
pay and that it is a usufructuary mortgage. The 
relevant covenants extracted above show that 
the mortgagor undertook to pay the amount 
within a period of four years and that if h£ 
failed to pay the principal sum within that 
date, the mortgagee should continue to be in 
enjoyment until the amount is paid and under 
the last clause the mortgagor promises to pay the 
above amount on demand with interest thereon 
at the rate of four annas for hundred rupees 
per month from the date of default, that is after 
the expiry of the four years, to the date of pay- 
ment. This further rate of four annas for hundred 
rupees per month is in addition to the profits 
which the mortgagee is entitled to enjoy until 
the amount is paid in lieu of interest. There 
is, therefore, a clear covenant to pay the mort- 
gage amount. The document, therefore, is a 
simple usufructuary mortgage, and is not a 
usufructuary mortgage, pure and simple. Under 
the law as it stood before the amendment of the 
Transfer of Property Act in 1929. the mortgage 
would not be an anomalous one. The old S. 98 
was as follows: 

“In the case of a mortgage, not being a simple 
mortgage, a mortgage by conditional sale, an 
usufructuary mortgage, or an English mort- 
gage. or a combination of the first and third, 
or the second and third, of such forms, the 
rights and liabilities of the parties shall be 
determined by their contract as evidenced in 
the mortgage deed, and, so far as such con- 
tract does not extend by local usage.” 



(4) In this appeal by the first defendant, the 
claim under the varthamanam was not seriously 
pressed as it is not an enforceable contract, as 
the agreement was not supported by considera- 
tion and a mere agreement to remit could not 
under law be enforced. There is also the fur- 
ther objection that it is not admissible in evi- 
dence for want of registration and as it purports 
to modify the essential terms of the mortgage 
deed. It is, however, unnecessary to pursue 
this matter as the appellant has not before us 
relied upon the varthamanam letter as afford- 
ing a defence to the action. The decision of the 


When in such a case the mortgagor failed to 
deliver possession of the property the mortgagee 
was entitled under S. 68(1) (c), which corres- 
ponds to the present clause (d) of that section, 
to sue for the mortgage money and under S. 67 
when there is no contract to the contrary, he 
would be entitled also to a decree for sale. 
Clause (a) of old S. 67 did not confer upon a 
usufructuary mortgagee power to institute a 
suit for foreclosure or sale but this was confined 
to cases where he claimed to sue as a usufruc- 
tuary mortgagee as such. If he was a simple 
cum usufructuary mortgagee or a person entitled 
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to enforce the statutory right under the old S. 
63(c) to sue for the mortgage money when there 
was a default in delivering possession by the 
mortgagor, it could not be said he was then 
suing or seeking to enforce the rights as a 
usufructuary mortgagee and would not there- 
fore come within the description of usufructuary 
mortgage “as such”. A suit to enforce payment of 
the mortgage money under S. 58 and for the 
sale of property under S. 67 is therefore main- 
tainable, as such a 'mortgage is not an anoma- 
lous mortgage within the meaning of old S. 98. 
Under the old law, an anomalous mortgage was 
not included within the definition of “mortgage” 
under S. 58. A simple cum usufructuary mort- 
gagee, not being an anomalous mortgagee was 
entitled to the benefit of Ss. 67 and 68 of the 
Transfer of Property Act. 

The question was finally decided by the Privy 
Council in — ‘Narasing Partab Bahadur Singh 
v. Mohammed Yaqub Khan’, 56 Ind. App. 299 : 
58 Mad L J 401 (PC). In that case the mort- 
gage was dated 8th April 1923 and was given 
to secure an advance of Rs. 30000, which carried 
interest at the rate of 5 annas and 1 pie per 
cent per month. The mortgage money was 
promised to be repaid within a period of 35 
years and the mortgagee was to enjoy the rents 
and profits of an 8 annas share in certain vil- 
lages in lieu of interest on the mortgage money 
and the possession of the property was delivered 
to the mortgagee. If the mprtgagor failed to 
redeem the mortgaged property within the time 
fixed, power was conferred upon the mortgagee 
to realise the money due to him by sale of the 
mortgaged property. There was also a provi- 
sion for a personal decree if the mortgaged pro- 
perty was found to be insufficient to satisfy the 
full amount. The mortgagor received the ad- 
vance but failed to deliver possession of the 
mortgaged property. An assignee of the mort- 
gagee’s interest instituted an action on the 14th 
May 1924, nearly a year from the date of the 
deed, claiming to recover the principal and in- 
terest by sale of the mortgaged property and 
in the alternative for a simnle money decree 
for the amount. The subordinate Judge who 
tried the action held that the plaintiff was en- 
titled to a decree for sale under S. 68 of the 
Transfer of Property Act and nassed a decree 
in his favour. On appeal the Chief Court held 
that the mortgage in question was an anomalous 
mortgage and not a combination of a simple 
mortgage and a usufructuary mortgage and 
therefore S. 68 of the Act was inapplicable as 
it was excluded by S. 98 and nassed a decree 
for possession only in accordance with the terms 
of the mortgage deed in substitution of the 
decree for sale granted by the learned Sub- 
ordinate Judge. The plaintiff appealed to His 
Majesty in Council. 

The Judicial Committee construed the deed 
as constituting a combination of a simple mort- 
gage and a usufructuary mortgage. Though un- 
der the terms of the deed there was no power 
of sale, if there is a default in putting the mort- 
gagee in possession of the property and if the 
suit was instituted within the period of 35 years, 
the Judicial Committee held that as the plain- 
tiff was deprived of part of his security, he was 
entitled under S. 68 of the Act to recover the 
mortgage money as it became payable under 
S. 68 in consequence of the failure to deliver 
possession. They further held that as the 
money became payable under S. 68 a decree for 


sale could be made under S. 67. Their Lord- 
ships observed: 

“It would indeed be a startling result of the 
legislation if in such a case as this where a 
default has been made by the mortgagors of 
a kind which materially affects the mort- 
gagee's security there existed no remedy for 
the immediate enforcement of the mortgage.” 

There is however in this decision no express 
reference to S. 67 (a) which deprived a usu- 
fructuary mortgagee, as such, from claiming a 
right of foreclosure or sale. Their Lordships 
must have treated the case as an ‘a fortiori’ one 
as the mortgage was not a mere usufructuary 
mortgage but was a combination of simple 
mortgage and a usufructuary mortgage; and. 
further, the right that was sought to be enforc- 
ed was not a right under the usufructuary 
mortgage, as such, but the statutory right un- 
der S. 68 (c) (old) of compelling the mortgagor 
to pay the mortgage money when he had com- 
mitted default in putting the mortgagee in pos- 
session of the mortgaged property. This sta- 
tutory right carried with it a right of sale under 
S. 67 of the Act. But for the fact that there 
is the complication by an amendment of S. 98 
in 1929 by the legislature, this decision of the 
Judicial Committee would have concluded the 
case now before us. As the definition of 
“anomalous mortgage” is now transferred with 
modifications to S. 58 and is added as clause 
(g) to that section, which does not expressly 
exclude the combination of simple mortgage 
and usufructuary mortgage, it would seem to 
follow that such a mortgage would be an ano- 
malous mortgage under the present law. Clause 
(g) to that section says : 

“A mortgage which is not a simple mortgage, 
a mortgage by conditional sale, a usufruc- 
tuary mortgage, an English mortgage, or a 
mortgage by deposit of title deeds within the 
meaning of this section is called an anomal- 
ous mortgage.” 

So that, the mortgages enumerated and defined 
in the previous clauses were alone excluded 
from* the definition of anomalous mortgage and 
not their combinations. This omission, it is 
claimed, is indicative of the view that the legis- 
lature intended to treat the combinations as 
anomalous mortgages. That is also the opinion 
of Mulla in his commentary. This may be so. 

But this alteration in our opinion does not 
affect the result in the case. As anomalous 
mortgages are now included in S. 58 of the Act 
the application of Ss. 68 and 67 of the Act is 
not excluded as under the old law. , This is 
really the effect of the amendments introduced 
in 1929. Even under the old law, some courts 
have taken the view that even in the case of 
an anomalous mortgage if there is failure to 
deliver possession, the mortgagee was entitled 
to take advantage of the provisions in S. 68 (c) 
(old) now corresponding to clause (d) and also 
entitled to sue for a decree for sale. 

(8) There is also another point of view from 
which it would follow that the mortgagee in 
the present case is entitled to a decree for sale. 
A personal covenant to pay, according to the 
decisions of this court and of some of the other 
High Courts implies and carries with it a right 
of sale. There is the judgment of the Full 
Bench of this court in — ‘Sivakami Animal v. 
Gopala Savundaram’, 17 Mad. 131. The judg- 
ment however is very short and does not give 
any reasons. But the earlier decision of a Bench 
in — ‘Ramaya v. Guruva’, 14 Mad. 232 which 
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considers the relevant provisions of the Trans- 
fer of Property Act holds that a covenant to 
nay confers a right to sue for sale of the mort- 
gaged property under S. 67 of the Act. This 
principle was recognised by the Patna High 
Court in — ‘Jag Sahu v. Mt. Ram Sakhi Kuar\ 

I Pat. 350 which quotes with approval the deci- 
sion in — ‘Pitambar Purkait v. Madhu Sudan’, 

• , Inch Cas. 153 (Cal) in which it is said: 

“it is well settled that when an instrument of 
mortgage gives a right to possession and also 
'■ontains a covenant to pay, thus presenting 
a combination of a usufructuary and a simple 
mortgage, the two rights are independent and 
I ho mortgagee may sue for sale although he 
may have given up possession, and the right 
accrues immediately after the due date is 
passed.” 

'Even though the Transfer of Property Act is 
aot applicable to Punjab,' the Lahore High Court 
also applied the same principle in— 'Mahomed 
Saeed v. Abdul Alim’, I. L. R. (1946) Lah. 805 
and the decisions in — ‘Ramaya v. Guruva’, 

14 Mad. 232 and — ‘Sivakami Ammal v. Gopala 
Savundaram’, 17 Mad. 131 were referred to. The 
Allahabad High Court in — ‘Kanhaiya Prasad 
v. Mt. Hamidan’, I. L. R. (1938) All. 714 (F.B.) 
no doubt takes a contrary view. Mahajan J. in 
the Lahore case dissents from that view and 
follows the view taken by the Madras High 
Court as sound. Even in the case of an ano- 
malous mortgage, if there are indications in the 
deed negativing a right of sale and showing 
that the parties never contemplated any such 
right, the right of sale cannot be given effect 
to as the parties are bound by the terms of the 
contract. See — ‘Madho Rao v. Ghulam Mohi- 
uddin’, 56 Ind. Cas. 717 (P. C.). 

(9) It follows from the foregoing discussion 
that viewed from any aspect the plaintiff is 
'entitled to a decree for sale. 

(10) Lastly, in view of the decisions of this 
yourt, no doubt of single Judges in — ‘Subra- 
mania Aiyar v. Panchanada Odayar’, AIR 1932 
Mad. 175 and — ‘Gurusami Thevan v. Ganapathi 
•Chettih AIR 1932 Mad. 173 and the reasons 
given by Ramesam J. in the judgment in — 
xSubramania Aiyar v. Panchanada Odayar’, AIR ' 
1932 Mad. 175 we think that the plaintiff is 
entitled to the profits claimed by him. The 
view of the learned Judges in the two cases also 
receives support from the decision of a Bench 
in the earlier case in — ‘Linga Reddi v. Sama 
Ran’, 17 Mad. 469. The decision in — *Sita- 
nath Ghose v. Thakurdas Chakravartik 46 Cal. 
448 also takes the same view. The Allahabad 
High Court differs from the Madras and Cal- 
cutta decisions: Vide — ‘Nurul Hassan v. Maha- 
bub Bux’. I. L. R. (1945) All. 676 (F. B.). In 
view of the decisions of our court, we respect- 
fully dissent from the view of the Allahabad 
Court. The mortgage deed itself in the present 
case recites that the mortgagee should enjoy 
the property in lieu of interest on the said 
amount. If the mortgagor commits a breach of 
the covenant to deliver possession he should not 
be allowed to take advantage of it or retain the 
proceeds of the properly and at the same time 
paying no interest on the mortgage amount, the 
benefit of which he admittedly enjoved. We 
respectfully adopt the reasoning of Ramesam J. 
in the decision in — ■‘Subramania Iyer v. Pancha- 
nada Odayar’, AIR 1932 Mad. 175 and hold that, 
the view of the learned Subordinate Judge on 
Ibis point also is correct. 


an In the result the appeal fails and is dis- 
missed with costs of the first respondent. 

B/RG.D. Appeal dismissed. 
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Trusts Act (1882), Ss. 5 to 8, 88 and 91 — 
Employer crediting bonus and dearness allow- 
ance in favour of -employee — Employer taking 
benefit in income tax — Employer is trustee for 
the amount. 

Where the employer had credited to the 
account of the employee several sums of 
money as and towards bonus and dearness 
allowance during the period the employee 
had served under him, and the employee 
had during the income tax assessment made 
statements to the effect that these amounts 
represented by the credit entries have 
been amounts not merely set apart for the 
benefit of the employee but also have been 
actually paid over to him and on the basis 
of such setting apart and payment the 
employee had claimed reduction in the 
assessment and did actually derive benefit 
in the matter of reduction of the income 
tax, but it was established that the amounts 
were not paid over to the employee: 

Held that the credit entries could not 
but be treated as a declaration by the 
employer in favour of the employee that 
the monies were held for and on behalf of 
the employee by the employer. The action 
of the employer in having made not 
merely the entries in the account books 
but also in having represented to the 
Income tax Department that these amounts 
have been set apart for the employee and 
that they have been paid over to the 
employee from year to year, would certainly 
constitute a trust in favour of the 
employee. Therefore, far from the provi- 
sions contained in Ss. 5 to 8 of the -Trusts 
Act not being applicable to the facts of the 
case, the principles embodied in those 
sections would certainly come into operation 
on the facts of the case and they would 
apply. 

Held also that the employee, could be 
treated as a depositor, as if he had received 
the money at the end of the year at the 
time when it was paid and that he 
rodeposited the money with the employer. 
Even from that view, the relationship of 
depositor and depositee would certainly 
entitle the employee to claim the moneys 
that stood credited in the account books of 
the employer. (Paras 7, 8, 9) 

Anno: Trusts Act, S. 5 N. 2; S. 88 N. 10; 
S. 94 N. 2. 

A. K. Balnkrishnan, for Appellant; Subra- 
maniam and Rajagopal, for Respondent. 
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JUDGMENT: This appeal is against the judg- 
ment and decree of the learned Principal City 
Civil Judge, partially decreeing the suit brought 
about by the plaintiff claiming arrears of salary, 
bonus and dearness allowance. 

(2) The plaintiff was employed as a driver under 
the defendants. The defendants are a firm of 
merchants carrying extensive business in timber 
in several places in the State of Madras. The al- 
legations of the plaintiff are that, while he was 
serving the defendants from February 1943 to June 
1947 he was discharged from service without cause 
and without notice on the 10th June 1947. He, 
therefore, filed the suit claiming arrears of salary 
from 1st June 1947 to 10th June 1947 and three 
months’ salary for wrongful dismissal. He also 
claimed dearness allowance and bonus for the 
period during which he served under the defen- 
dants. He alleged that in the accounts main- 
tained by the defendants, the plaintiff was credit- 
ed with certain sums on account of dearness al- 
lowance, and bonus for the years 1943-44, 1944-45 
and 1945-46, and though these sums were credit- 
ed to the account of the plaintiff they were not 
paid, notwithstanding the fact that there were 
entries to the effect that those sums were paid to 
tlie plaintiffs. 

(3) The defendants filed an elaborate written 

statement. In that written statement they denied 
that there was any agreement between the defen- 
dants and the plaintiff for payment of dearness 
allowance, but all the same, the defendants ad- 
mitted that, as a matter of fact, ex gratia, they 
gave the staff, including the plaintiff, dearness 
allowance calculated at the rate of one third of 
the month’s salary from April 1943 onwards in ad- 
dition to the monthly salary to which alone they 
were entitled in law. They also denied that there 
was any agreement that the dearness allowance 
formed part of the salary and was a term under 
the agreement of service, but they, nevertheless, 
averred that in fact dearness allowance was paid 
to the plaintiff, though not month by month, but 
in lump sums as per particluars given in the state- 
ment of accounts appended to the written state- 
ment. With regard to the claim for dearness al- 
lowance in respect of the year 1946-47 by the plain- 
tiff, the statement of the defendants was that no 
dearness allowance was allotted or intended to be 
paid to the plaintiff for the year 1946-47, and that 
consequently nothing had been paid to him in that 
respect, nor was he entitled to the payment. The 
defendants did not admit the legal position that 
by reason of the credit entries in the account 
books of the defendants in regard to the dearness 
allowance, the said entries had in law the effect 
of transferring to the plaintiff the right to such 
amounts, for the reason that they did not form 
part of the contract of service and that, therefore 
such payments were intended to be made onlv on 
gratuitous basis. J 

The defendants further denied the allegations 
of the plaintiff m regard to the payment of 
bonuses to the plaintiff or other employees Thev 
nevertheless admit that, as they thought it fit 
that some bonus should be given, they had volun- 
tarily and gratuitously declared bonuses and paid 
the same to the staff including the plaintiff as 
per particulars mentioned in the statement of’ ac- 
counts appended to the written statement, and 
that no bonus was allowed to the plaintiff for the 
year 1946-47 as claimed by him. They also make 
the further allegation that the plaintiff did not 
discharge his duties to the satisfaction of the de- 
fendants, but nevertheless the payment of bonus 
was made in favour of the plaintiff also because 
it was not thought desirable to make any excep- 
tion in the case of the plaintiff when other mem- 
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bers of the staff were being paid, and so out of 
pity and consideration, to the plaintiff, he was 
also paid bonus, and that the dismissal was not 
wrongful and that the plaintiff was dismissed for 
the reason that he did not discharge his duties 
satisfactorily. 

(4) On these pleadings, the learned City Civil 
Judge framed about six issues. On the first issue 
as to tne amount ot salary payable to the plain- 
tiff, it was agreed between the parties that the 
claim oi the plaintiff might be confined to one 
month’s salary alone, as he had secured an em- 
ployment within a short period after his cessation 
of service from the defendants. The question of 
wrong! ul termination of service was not, therefore, 
considered. On tne question as to whether there 
was any agreement for payment of dearness allow- 
ance for tne years 1943 to 1946 the learned City 
Civil Judge held that there was no agreement bet- 
ween the parties, but on the question as to whether 
the dearness allowance and bonus had been actu- 
ally paid to the plaintiff, the learned City Civil 
Judge held that neither dearness allowance nor 
bonus was paid actually to the plaintiff. On the 
claim for bonus and dearness allowance for the 
year 1946-47, the learned City Civil Judge held 
that, that claim could not be maintained. An 
issue was also framed as to whether the claim of 
the plaintiff was barred by limitation. On that 
issue, tile learned City Civil Judge held that, in 
as much as there was a trust created in favour of 
the plaintiff in respect of the dearness allowance 
and bonuses claimed by tlie plaintiff, there was 
no bar of limitation and that the plaintiff was 
entitled to recover them from the defendants ana 
he gave a decree in a sum of Rs. 1,333-5-4, being 
the amount that was credited to the account of 
the plaintiff in the accounts of the defendant’s 
firm for the years 1943-44, 1944-45 and 1945-46. He 
did not award costs to the plaintiff and directed 
that each party should bear his or their own 
costs. Against this decree and judgment, the 
defendants have now preferred this appeal. 

(5) Mr. O. T. G. Nambiar, appearing for the 
defendants-appeilants, has contended that under 
the Trusts Act, Ss. 5 to 8, on the facts of the 
present case, no trust created in respect of the 
movable property is valid, unless declared by a 
non-testamentary instrument in writing signed by 
the author of the trust or the trustee and regis- 
tered, or by the will of the author of the trust 
or of the trustee. S. 6 of the Trusts Act provides 
that subject to the provisions of S. 5, a trust is 
created when the author of the trust indicates 
with reasonable certainty by any words or acts 
(a) an intention on his part to create thereby a 
trust, (b) the purpose of the trust, (c) the bene- 
ficiary, and (d) the trust property, and (unless 
the trust is declared by will or the author of the 
trust is himself to be the trustee) transfers the 
trust property to the trustee. S. 8 of the said Act 
provides that the subject matter of the trust 
must be property transferable to the beneficiary 
and it must not be merely beneficial interest under 
a subsisting trust. Construing these sections, the 
learned counsel for the appellants contends that 
if there was no separation of the trust property 
from the general property of the person who is 
supposed to be creating the trust, there cannot 
be a trust created. In this case, on the facts as 
have emerged from the plaint and written state- 
ment and the evidence that is on record, it is 
urged by the learned counsel for the appellants, 
that there has been no separation of the trust 
property from the general property of the defen- 
dants, and, therefore, there has been no setting 
apart or transfer of the property to the benefi- 
ciary that there has been no ownership created in 
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the property that could be said to have been tians- 
ferred in favour of the beneficially and, tliereiore, 
the conclusions ol the City Civil Judge are not 

warranted. ,, . . . 

Learned counsel for the appellants ha.sa.so in- 
vited my attention to a decision in — ‘Chambers 
v. Chambers’, 1944-2-Mad. L. J. 29 (P. Cj. In that 
case, the Judicial Committee held that the subject 
matter was not clearly ascertained, that there was 
no setting aside the appropriation of the amounts 
as a fund transi'erab.e by the husband to the 
wife, that there was nothing in the case tant- 
amount to a declaration of trust at all and that 
there was never any absolute parting by the hus- 
band with the alleged subject matter of the trust 
and it, therefore, finally held that there was no 

valid trust constituted. J . . 

Mr. O. T. G. Nambiar also referred to a decision 

in — ‘Ramanathan Ciiettiar v. Palaniappa Chet- 
tiar\ 1945-2-Mad. L. J. 164 which has followed the 
decision in — ‘Chambers v. Chambers’, 1944-2-Mad. 
L. J. 29 (P. C.) and has held that an allocation 
of specific property or fund to charity is essential 
both for effecting an endowment under the Hindu 
law and for creating a valid trust. The mere credit 
entry in the donor’s account books without setting 
aside and appropriating the sum credited is not suffi- 
cient to create a valid trust. The modes in which a 
voluntary transfer of property in favour of a temple 
can be validly and effectually made have also been 
discussed in the course of the judgment deliver- 
ed by Patanjali Sastri J. in that case. The prin- 
ciples laid down in these decisions relied upon by 
the learned counsel for the appellants cannot be 
taken exception to. But the lact remains as to 
whether the facts disclosed in this case come 
within the purview of the rulings of these two 
decisions. Whether the subject matter was not 
clearly ascertained, whether there was any setting 
aside and apportionment of the amounts said to 
have been due to the plaintiff, whether there was 
an absolute parting with the alleged subject mat- 
ter of the trust and whether the credit entries, 
without satisfying the conditions required for 
creating a valid trust in favour of the plaintiff, 
are the questions that arise for consideration in 
this appeal, on the facts as disclosed in the 
plaint, the written statement and the documen- 
tary and oral evidence that has been recorded. 

(6) The learned counsel for the respondents has 
taken me through the relevant paragraphs of the 
plaint as well as the written statement and he has 
read out the evidence on behalf of the defendants. 
The claim of the plaintiff has been, in the alter- 
native, on the basis of a contract, a completed 
gift, relationship of depositor and depositee, creditor 
and debtor and beneficiary and trustee. The 
defendants no doubt deny all these relationships 
as between the plaintiff and themselves, but not- 
withstanding all these denials, the solid fact re- 
mains that the plaintiff served under the defen- 
dants as an employee on a particular salary, that 
his services were dispensed with and that before 
the services were dispensed with in June 1947, the 
defendants had credited to the account of the 
plaintiff several sums of money as and towards 
bonus and dearness allowance during the period 
of three years during which the plaintiff served 
under the defendants. The defendants admit that 
they not merely made these credit entries in 
favour of the plaintiff, but they go also to the 
extent of saying that all the amounts that have 
been shown as credit entries in favour of the 
plaintiff have actually been paid and the dates for 
the payment are also given in the course of the 
evidence let in on behalf of the defendants. The 
first payment is said to have been made on the 
31st July 1944, the second payment on the 31st 


A. I. R. 

July 1945 and the third payment on the 18th 
February 1947, so that the stand taken by the 
defendants is that bonus and dearness allowance 
were not merely declared to be Paid in favour of 
the plaintiff, but that they were also actually paid 
to the plaintiff on the respective dates mentioned 
above. 

On the question as to whether actually pay- 
ments had been or had not been made, of these 
various sums that were shown as due to the plain- 
tiff, the learned City Civil Judge has come to the 
conclusion that the payments of bonus and dear- 
ness allowance were never made by the defen- 
dants to the plaintiff. There is also no cogent 
or convincing proof that the payments of dear- 
ness allowance and bonuses had actually been 
made to the plaintiff. No receipts appear to have 
been taken from the plaintiff lor vouching the 
payments of these sums of dearness allowance 
and bonuses. The defendants’ witnesses would 
say that no muster roll was kept, that there was 
no salary acquittance register at all kept by the 
defendants and that the signatures of the em- i 
ployees were not taken when salaries were dis- 
bursed. These things reveal a very strange state 
of business efficiency in the defendants’ firm, 
which is said to be transacting a very large busi- 
ness in timber throughout the state; so that, I 
do not think that there is any justification for 
me to differ from the finding of the learned City 
Civil Judge that the amounts shown in the ac- 
count books of the defendants firm have not been 
paid to the plaintiff. That this was so is also 
corroborated by the fact that the second witness 
for the plaintiff, who was another employee and 
whose services were dispensed with by the defen- 
dants and against whom also similar entries for 
payment of bonus and dearness allowance were 
shown, was paid off a sum of Rs. 400 or there- 
abouts, in settlement of his claim of bonus and 
dearness allowance, when he filed a suit against 
the defendants. 

(7) The question then is, what is the effect of 
the credit entries that have been found in the 
account books of the defendants in favour of the 
plaintiff. The contention of the appellants is that 
those are mere credit entries and they cannot 
have the effect of creating a trust in favour or 
the plaintiff. One has to consider whether 
these credit entries are merely as credit 
entries not sufficient to create a valid 
trust or, taking the circumstances which 
obtain in relation to tire fund, the credit entries 
have to be considered as being part and parcel ot 
a trust created by the employer in favour of the 
employee. The important background that ha* 
been furnished in the evidence is that the defen- 
dants, who are income-tax assessees, when tne> 
filed their accounts in the course of the assess- 
ment to income-tax have made statements to tne 
effect that these amounts represented by the 
credit entries, have been amounts not merely set 
apart for the benefit of the employees, but also 
have been actually paid over to them, and on tn 

basis of such setting apart and payment to tne 
plaintiff and other employees, the defendants nave 
claimed benefit, namely, reduction in the assess- 
ment of income-tax & other taxes to that extent. 

In view of this fact, viz., that the Income-tax De- 
partment were made to believe & act upon the re- 
presentation of the defendants that tn®se 
amounts, standing to the credit of the piauiu 
in the account books of the defendants have been 
set apart as funds belonging to the plaintiff an 
as funds paid over to the plaintiff and that there- 
by the defendants derived benefit in the matter oi 
reduction of income-tax, the question arises as to 
whether, in such circumstances, it will not oe 
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just and proper that the defendants should be 
fixed up to their representation to the Income- 
tax Department to the above effect and whether 
such a state of things could not be taken advan- 
tage of by the plaintiff. I should think that the 
defendants have not conducted themselves proper- 
ly judging from the manner in which they have 
done in relation to the plaintiff and the Income- 
tax Department. They could not be allowed to 
blow hot and cold in the same breath. They can- 
not approbate and reprobate at the same time. 
But for the fact that they represented to the In- 
come-tax department that these amounts stand- 
ing to the credit of the plaintiff in their accounts 
had actually been paid and that they had become 
the property of the plaintiff, they would not have 
been entitled to the benefit and consideration in 
the matter of reduction of the Income-tax from 
the Income-tax Department. What is the effect 
of such a representation is the question. Un- 
doubtedly, the effect of such a representation, in 
my opinion, would be that the amounts, which 
have been credited to the account of the plaintiff 
in the account books of the defendants have not 
only been separated from the general funds be- 
longing to the defendants, but have also been 
Bet apart for the benefit of the plaintiff, as an 
employee entitled to bonus and dearness allowance. 

I think, applying the principles laid down in 
the Privy Council decision in —‘Chambers v 
Chambers’, 1944-2-Mad.L.J. 29(P.C.) and also the 
ruling in — ‘Ramanathan Chettiar v. Palaniappa 
Chettiar’, 1945-2-Mad. L. J. 164, I am inclined 
to hold that the action of the defendants in 
having made not merely the entries in the account 
books but also in having represented to the In- 
come-tax Department that these amounts have 
been set apart for the plaintiff and other emplo- 
yees and that they have been paid over to the 
employees from year to year, would certainly con- 
stitute a trust in favour of the plaintiff. 

(?) A P art this, there is the further fact 

which has to be taken into account, viz, the cre- 
dit entries do not stand by themselves as mere 
credit entries in favour of the plaintiff. A read- 

ex thbits containing the credit entries 
would show that this is something like a run- 
ning account wherein there are also debit entries 
against the plaintiff. Loans that the plaintiff 
had borrowed on more than one occasion have 
been debited to this account of the plaintiff and 
the balance has been struck, after deducting these 

mndA ‘2? e - P?^ intiff - The payments also 

made by the plaintiff on occasions have been 

credited towards this account. Not merely this 
On occasions, even the salary has been credited 
towards this account of the plaintiff. This would 
mean that these amounts which have been found 
in the accounts to the credit of the plaintiff have 
been treated as amounts set apart for his benefit 
and as belonging to him and that they were 
separated from the general funds belonging to 
the defendants and that these amounts had been 
transferred for the benefit of the plaintiff havin'* 
been separated from the general funds, as will be 
clear from the state of accounts and the way in 
which those accounts have been adiusted from 
time to time by the defendants themselves. There- 
fore. it cannot be denied, on one hand, that there 
is admission by the defendants that these amounts 
have been allocated and set apart, though they say 
that this was done ex gratia and not under any 
contract or agreement between the plaintiff and 
themselves: and. on the other hand, there is the 
conduct of the defendants which goes to show that 
they had treated these amounts as amounts be- 
longing to the plaintiff and payable to him, so that 
if these amounts, which belong to the plaintiff 


and which are payable to him have been retained 
by the defendants in their hands, the result would 
be nothing other than that they were holding 
those amounts on behalf of the plaintiff as trustees, 
in order that they may be paid over to him when- 
ever there was a demand by the plaintiff for the 
same. Therefore, far from the provisions con- 
tained in Ss. 5 to 8 of the Trusts Act not being 
applicable to the facts of the present case, I think 
the principles embodied in those sections would 
certainly come into operation on the facts of the 
present case and they will apply. 

(9) It is not necessary for me to characterise the 
evidence of the first witness of the defendants. 
Nevertheless, it furnishes a clear proof that the 
defendants intended and agreed not merely to 
declare dearness allowance and bonuses to the 
plaintiff and other employees of theirs, but that 
they also set apart deliberately those amounts 
calculated on the basis on which the defendants 
wanted to pay dearness allowance and bonuses to 
the plaintiff and other employees. I do not think 
that the learned City Civil Judge has appreciated 
the evidence of D. W. 1 in the correct perspective. 
Apart from what is to be gathered from the general 
tenor of the written statement, it must be consi- 
dered that there has been an intention and agree- 
ment to pay dearness allowance and bonus to the 
plaintiff, as revealed by the averments in the plaint 
and also in the written statement, as also the depo- 
sition of the first witness for the defence. The 
credit entries in favour of the plaintiff cannot but 
be treated as a declaration by the defendants in 
favour of the plaintiff that the monies are held for 
and on behalf of the plaintiff by the defendants. 
The decision in — ‘Kanakasabhapathi Mudaliar v. 
Hajee Oosman Sahib’, 47 Mad L. J. 791 furnishes 
the nearest approach to the facts of the present 
case. That decision is based on an earlier decision 
in — ‘Bai Mahakore v. Bai Mangla’, 35 Bom 403, 
wnere, one of the judges constituting the Bench 
held, relying upon a declaration by the donor, that 
there was a trust created, whereas Heaton J. held 
that the relationship between the employer and 
the employee was that of a depositor and depositee 
and that the relationship of depositor and depositee 
was established in the circumstances of the case. 

I do not think that any violence will be done, if a 
similar inference is drawn from the facts of the 
present case. The plaintiff having been the 
employee and who had been allocated and awarded) 
dearness allowance and bonuses, can be treated as 
a depositor, as if he had received the money at the 
end of the year at the time when it was paid and 
that he redeposited the money with the defendants 
Even from that view, the relationship of depositor 
and depositee will certainly entitle the plaintiff to 
claim the money that stand credited in the account 
books of the defendants. If it were certain immove- 
able properties which were actually not separated 
from the general properties belonging to the 
owner, as it was the case in — ‘Chambers v Cham- 
bers’ 1944-2-Mad L. J. 29(P. C.) certoiiSy th£?e 
would have been some difficulty in coming to the 
conclusion that there was no declaration of the 
trust in favour of the plaintiff by the defendants 
in having made the credit entries and having 
adjusted the accounts of the plaintiff from time to 
time in the manner in which they have done. 
Bn. in this case, the subject matter was involved in 
cash and that cash has been allocated and separat- 
ed from the general funds and shown to have been 
so separated and allocated to the plaintiff when the 
de.endants dealt with the Income-tax Department 
m connection with their assessment. There- 
fore, the difficulty that arose in — ‘Chambers v 
Chambers’, 1944-2-Mad L. J. 29 (P. C.) is not to be 
seen in the present case. Similarly, the difficul- 
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ties that have been pointed out in the credit 
entries that were the subject matter of discussion 
in — ‘Ramanathan Chettiar v. Palaniappa Chet- 
tiar\ 1945-2-Mad L. J. 16 4 do not obtain in this 
case, for in tins case, the credit entries, far from 
remaining as men' credit entries, have the effect 
and character of having been amounts separately 
allotted and allocated for the benefit of the plain- 
tiff and have been treated as such, as revealed 
from the course oi conduct adopted by the defen- 
dants in relation to those credit entries in their 
books of accounts. 

(10; In these circumstances, I should think the 
decree of the learned City Civil Judge will have to 
be upheld and this appeal will have to be dismissed 
with costs. 

B/R.G.D. Appeal dismissed. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

Asher Textiles Ltd., Tiruppur, Applicant v. 
Cemmr. of Incometax and Excess Profits Tax, 
Madras, Respondent. 

Case Referred No. 53 of 1950, D/- 14-4-1952. 

Income-tax Act (1922), S. 13 — Commercial 
accountancy — Valuation of opening stock and 
closing stock in a year — Method of. 

It is a long established principle of com- 
mercial accountancy that in order to 
arrive al true profits of a business the 
closing stock during that period should be 
valued either at the market value or at 
cost price whichever is lower, at the option 
of the trader. The cost is always taken 
and understood to be the original cost and 
not the notional cost. (Para 1) 

The value of the closing stock is adopt- 
ed as the value of the opening stock for the 
succeeding year. (Para 1) 

Where at the end of the accounting year, 
the assessee, who had purchased goods at 
Rs. 500 cost price, adopts the market 
value, say Rs. 300, of the goods on that 
date as it is lower of the two values and 
adopts that value of Rs. 300 as the value 
of the opening stock for the succeeding 
year but at the end of the succeeding year 
instead of applying the same principle 
(namely, valuing the closing stock either 
at the market value or the cost price 
whichever is lower) adopts the same value 
of Rs. 300 as the value of the closing stock 
when the market value is say Rs. 400, the 
method adopted is improper. AIR 1949 
Mad 580; (1949) 2 All ER 889 and AIR 1925 
Mad. 1242 Ref. (Para 1) 

Anno: Income-tax Act, S. 13 N. 2. 

S. Swaminathan, for Applicant; C. S. Rama 
Rao Sahib, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

(’25) 2 ITC 14: 48 Mad 836: (AIR 1925 

Mad 1242) 1 

(’49) 1949-17 ITR 1: (AIR 1949 Mad 580)' 1 

(1949) 2 All ER 889: (65 TLR 725) 1 

SATYANARAYANA RAO J. : The question 
referred to this court for decision is a simple 
one, namely, 

“whether the valuation of the closing stock is 
to be made on the basis adopted by the assessee 
company.” 

To bring out the method adopted by the asses- 
see for valuating the closing stock a simple 
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illustration may be given. Suppose he had 
purchased goods at Rs. 500 cost price and if 
such goods remained unsold at the end of the 
accounting year, applying the well known prin- 
ciple of commercial accountancy, the assessee 
adopted the market value (say for example 
Rs. 300) of the goods on that date as it was 
lower of the two values, namely, the market 
value and the cost price. Having done that in 
valuing of the closing stock he correctly adopt- 
ed that value of Rs. 300 as the value of the 
opening stock for the succeeding year. But at 
the end of the succeeding accounting’ year in- 
stead of again applying the principle, that he 
should have valued the closing stock either at 
the market value or the cost price whichever 
is lower, adopted the same value of Rs. 300 at 
which the opening stock was valued, when the 
market price was say Rs. 400. Here it must 
be mentioned that the market value means 

“market value at the commencement of the 
year when the opening stock has to be valu- 
ed and at the close of the year when the 
closing stock has to be valued and not any 
intermediate valuation.” 

The method of valuation of the closing stock 
adopted by the assessee was objected to by the 
Incometax authorities and their decision was 
upheld by the Appellate tribunal. The asses- 
see adopted the mercantile system in maintain- 
ing his accounts, and the only question is whe- 
ther he followed correctly the well-established 
principles of accountancy in making up his 
accounts. It is a long established principle of 
accountancy that in order to arrive at true pro- 
fits of a business the closing stock during that 
period should be valued either at the market 
value or at cost price whichever is lower, at 
the option of the trader. The principle under- 
lying this, is to provide a reserve for the loss 
which he is likely to incur during the period. 
By giving the option to adopt the lower of the 
two valuations the trader is protected from be- 
ing taxed in respect of profits which he did not 
actually earn. Profits always represent the 
surplus of the receipts over the cost price in- 
cluding expenditure. The cost is always taken 
and understood to be the original cost. Apply- 
ing this principle in different years at each 
stage the market value or the cost of the stock 
must be considered and the trader has to choose 
between the two valuations tq make out and 
adopt whichever is to his advantage. 

What is now urged in support of the conten- 
tion that the opening stock and the closing 
stock in the accounting year could be valued at 
the same figure, is that the value of the opening 
stock represents really the replacement value 
of the goods at that time and therefore, it re- 
presents the cost price of the stock. In valuing 
the closing stock as under the rule already 
stated lie has got the option to adopt either the 
cost price or the market rate whichever is 
lower; it is claimed that he is entitled to adopt 
this notional cost price because it is lower than 
the market rate. In the illustration given, the 
sum of Rs. 300 the value of the opening stock 
during the accounting year is undoubtedly lower 
than the market value which was Rs. 400. In 
support of this contention no authority has been 
cited except the opinion of a text book writer, 
Mr. Montgomery, whose opinion was based 
upon certain trading regulations having statu- 
tory force and obtaining in America. There 
are no such rules in India and in Great Britain. 
The learned advocate is not able to cite any 
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opinion of any text book writer of England on 
the subject in support of his contention. When 
the assessee was allowed to set off in the previ- 
ous accounting 3 'ear the loss of Rs. 200 incurred 
against the profits earned he was allowed to 
create a reserve from the profits to cover the 
loss of Rs. 200. In the succeeding year when 
the market price was Rs. 400 and the cost of 
the goods was Rs. 500 the reserve of Rs. 200 al- 
ready allowed was not justified as the loss in 
the succeeding year was reduced to Rs. 100. In 
reality in respect of this Rs. 100, he was not 
being called upon to pay tax as profits arising 
by the sale of the goods but is called upon to 
bring back from out of the reserve a sum of 
Rs. 100 in respect of which he did not pay tax 
in the previous year. At no stage when this 
principle is applied would he be called upon to 
pay tax on profits which he did not actually 
earn for if the value of the goods appreciated 
to Rs. 600 the difference of Rs. 100 cannot be 
treated as profits and would not be treated be- 
cause the assessee has the option of choosing 
between the cost price and the market price 
whichever is lower. In the illustration if the 
market price goes to Rs. 600 he could value the 
closing stock at Rs. 500 the cost price, and no 
question of profits being taxed before they are 
earned would arise. 

The rule of accountancy adopted all over 
England and as also adopted in India is to 
construe the cost price as “original cost price’’ 
and not a notional cost price and liberty should 
be given to the assessee to adopt either the 
original cost price or the market value. There 
is no authority in support of the position that 
the cost price means notional cost price. On 
the contrary decisions in which the application 
of the rule was considered are against this 
contention. In the decision in — ‘Commr. of 
In. ome-tax and Excess Profits tax, Madras v 
Messrs. Chari and Ram, Madura, 1949-17 I. T. 
R. 1, the question that arose for consideration 
was whether the assessee was bound to value 
different kinds of goods at the average cost and 
also value them at the average market price 
and then adopt the lower of the two or whether 
he was entitled when the prices of the goods 
varied to adopt in respect of such of the goods 
whose cost price was higher than the average mar- 
ket value and in respect of others the average 
of the cost price where the cost price was lower 
than the average market value. The answer 
given by this court was that the latter view 
is correct and that the department was not 
entitled to insist that the assessee should adopt 
the former method. This court examined the 
decisions in England in which the scope of this 
principle of accountancy was fully considered 
The same view was taken in England in the 
case ‘Inland Revenue Commissioners v Cork 
Russell & Co. Ltd.’, 1949-2-All E. R. 889 and in 
— ‘Commr. of Income-tax v. Chengalvarava 
Chetti’, 2 I. T. C. 14: 48 Mad 836, the assess^ 
adopted some novel method of valuing the 
opening stock. With a view to set off loss 
against profits in the first year, the assessee 
adopted the erst prLe as the price of the o~e"- 
ing stock and the market value as the price 
of the closing stock of that year In 
the succeeding year, however, instead of taking 
the value of the closing stock as the value of 
the opening stock he again adopted the cost 
price as the value of the opening stock for the 
succeeding year. This, it was pointed out, was 
not warranted and was opposed to principles 


of commercial accountancy and the rule that 
in arriving at trading profits the trader has the 
option of choosing either the market value or 
the cost price whichever is lower cannot b? 
applied in the manner in which it was done hy 
the assessee in that case. These decisions, in 
our opinion, clearly point to the conclusion that 
the method which the assessee has adopted in 
valuing the closing stock in the present case 
is not supported either on principle or autho- 
rity. In these circumstances the question re- 
ferred to us must be answered in the negative 
and against the assessee. As the assessee has 
failed he must pay the costs of the respondent 
which we fix at Rs. 250. 


B/G.M.J. 


Answer in the negative. 
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RAJAMANNAR C. J. AND VENKATARAMA 

AYYAR J. 

In re M. Thomas by father and natural guar- 
dian S. Masilamani, Petitioner. 

Writ Peln. No. 149 of 1952, D/- 21-4-1952. 

(a) Constitution of India, Arts. 14, 15(1) and 

16 — Concession in school fees to converts can 
be restricted to converts from one generation! 
only — (Madras Education Rules, Rule 92, 
Appendix 17 (A) ). 

A person is not entitled as of right ta 
any concession in school fees. In making 
the exception the Stale is certainly entitled 
to fix limits to its operation. After ail, 
when the State is granting an indulgence 
it is for the State entirely to decide how 
far the indulgence would go. Where policy 
of the State evidently was to allow the 
concession to pupils or students who them- 
selves had been converted to Christianity 
or whose parent or guardian had bee* 
converted but the State apparently was net 
willing to extend the concession where the 
conversion was more than one generation 
old, it cannot be said that the State has 
made any discrimination in making this 
provision. (Para &) 

(b) Constitution of India, Arts. 46, 37 — 

Directive principles are not enforceaole $>y 
Courts of law. (Para 3) 

A. R. C. Albuquerque, for Petitioner. 

RAJAMANNAR C. J.: The petitioner 
in this application is a minor aged about 
13 years and the affidavit filed in support of the 
petition has been filed on his behalf by his father 
and natural guardian. The petitioner is an Indian 
Christian, but claims to be a Harijan. The peti- 
tioner is studying in Form I in the Hindu High 
School, Madurantakam which is a State-aided 
school. His father applied on his behalf to the 
Manager of the school for a grant of a full school- 
fee concession; but his request was not complied 
with and the manager of the school drew the 
attention of the petitioner’s father to a note under 
appendix 17 (A) of rule 92 of the Madras Educa- 
tional rules. The effect of this note can be under- 
stood only by a reference to the substantive pro- 
vision in the Madras Educational Rules, in parti- 
cular rule 73 and rule 92. Under rule 73 of these 
rules, it is inter alia provided that boys belonging 
to the classes and castes specified in Appendix 

17 (A) may be admitted without the payment Of 
fees. Rule 92 also makes a similar provision. Ap- 
pendix 17 gives a list of backward classes under 
2 categories (1) Harijans and (2) Castes other than 
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Harijans. Note (1) to tills appendix runs as fol- 
lows ; 

'•■'oovrru, to Christianity or to any other religion 
xiuu.i .’he castes included in Group I above shall 
be eligible for all lee concessions including fee 
concessions in colleges, for which the scheduled 
castes are eligible under the Madras Educational 
Rules provided however, that the conversion 
was of either the pupil or the student or of his 
parent or guardian”. 

The petitioner wiil not under this rule be entitled 
U> the lee concession because it was his grand- 
father who was converted to Christianity. 

(2) The ground on which interference by this 
court is sought under Art. 226 of the Constitution 
Is that the above said note is repugnant to Arts. 
14, 15 (1), 13 and 46 of the Constitution because 
it makes a discrimination between persons on the 
ground of their religion. 

(3) Tiie contention of the petitioner appears to 
us to be entirely untenable. The basis of the 
argument appears to be that the petitioner has 
some sort of right and he has been deprived of 
it by the discriminatory treatment of tne State. 
In the first place, it must be remarked tiiat the 
petitioner is not entitled as of right to any con- 
cession. It is true that Art. 46 of the Constitution 
enunciates one of the directive principles of State 
policy, viz., that the State shall promote with spe- 
cial care the educational and economic interest of 
the weaker sections of the people, and, in parti- 
cular, of the scheduled castes and scheduled tribes. 
But this provision is not enforceable by any court 
-- Vide Art. 37. 

(4) The petitioner’s claim is entirely based on 
the fact that he belongs to the Harijan communi- 
ty. That assumption itself is wrong. It may be 
that his grand-lather before his conversion, be- 
longed to one of the Harijan castes, enumerated 
in appendix 17 A. But the moment he was con- 
verted to Christianity, he ceased to belong to any 
caste because the Christian religion does not re- 
cognise the system of castes. It follows therefore 
that the petitioner cannot claim today to be a 
member of the Harijan community, since he is 
a Christian. 

(5) Though in law any member of the castes 
enumerated in Appendix 17-A would cease to be- 
long to that caste on his conversion to Christianity 
or to any other religion, and therefore, will not be 
entitled to any of the concessions given to mem- 
bers of that caste, nevertheless the State made an 
exception in the case of recent converts from the 
castas enumerated therein. It is not for us to specu- 
late on the reasons for the policy underlying this 
exception. Note 1 which embodies the exception con- 
fers the concession on persons who would ordinarily 
be otherwise not entitled to the concession because 
they had ceased to be members of the enumerated 
castes. In making the exception the State is cer- 
tainly entitled to fix limits to its operation. After 
ali, the State was granting an indulgence and it 
was lor tne State entirely to decide how far the 
indulgence would go. The policy of the State evi- 
dently was to allow the concession to pupils or 
students who themselves had been converted or 

! whose parent or guardian had been converted. 
But the State apparently was not willing to extend 
the concession where the conversion was more 
than one generation old. We fail to see how the 
State has made any discrimination in making 
this provision. It is not as if the petitioner’s re- 
ligion has been the reason for not coming within 
the scope of the note. But for the note the pe- 
titioner would not have had any right at all and 
would not have any reason to complain. In our 
opinion, the petitioner has entirely misconceived 


his remedy. It is certainly open to him to im- 
press upon the State the desirability of extending 
the concession even to persons in his position. But 
as a court of law we are unable to see how we can 
give any relief to the petitioner under Art. 226. 

(6) The petition is therefore dismissed. 
A/R.G.D. Petition dismissed. 
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A. N. Subramanian, late a minor by G. S. 
Lakshmi Ammal, as next friend but now having 
attained majority, Appellant v. A. S. Kalyana- 
rama Iyer and others, Respondents. 

Appeal No. 484 of 1949, D/- 30-7-1952. 

(a) Hindu Women’s Right to Property Act 
(1937) S. 3 — Separate property — Property 
acquired by father at partition between him 
and his sons is his separate property and on 
his death it passes to his widow. AIR 1945 FC 
25 Distinguished: AIR 1949 Nag. 108 dissented 
from; AIR 1945 Pat. 87 held not impliedly over- 
ruled by AIR 1945 FC 25. (Paras 3 and 4) 

Anno: Hindu Women’s Right to Property Act 
S. 3 N. 1. 

(b) Family arrangement — Binding on son 
of party. 

A bona fide family arrangement entered 
into between the parties as to the disposal 
of a particular item belonging to the 
family whereby a coparcener gave up the 
property even when he had a right to it is 
binding on his son. (Para 8) 

N. Sundara Iyer, for Appellant; C. S. Swami- 
nathan, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’45.) 1945-1 Mad LJ 108: (AIR 1945 

FC 25: ILR 1945 Kar F C 39) 3, 4 

(’48) ILR (1948) Nag 465: (AIR 1949 

Nag 108) 3 

( 44) 23 Pat 508: (AIR 1945 Pat 87) 3 

JUDGMENT: The appellant is the plaintiff 
in a suit for partition and separate possession 
in respect of the properties of his grand father 
one Subramania Iyer. Subramania Iyer had 
two sons, the first defendant and Narayana Iyer, 
father of the plaintiff. Subramania Iyer died 
in 1945 leaving his widow the 2nd defendant. 
The plaintiff’s claim is in respect of the proper- 
ties left by Subramania Iyer which consists of 
properties which were allotted to the share of 
Subramania Iyer in a partition between Sub- 
ramania Iyer, Kalyanarama Iyer and Narayana 
Iyer entered into under Ex. B-l dated 4-2-1935. 
The second defendant is the widow of Subra- 
mania Iyer and the lower court conceded to 
her a share under the Hindu Women’s Rights 
to Property Act. The present appeal is con- 
fined to the finding as to the widow being en- 
titled to a share in the partition under the 
Hindu Women’s Rights to Property Act and as 
to the rejection of the plaintiff’s claim to items 
29 and 30 of the A schedule to the plaint. The 
preliminary decree was passed on 17-9-1948. The 
second defendant died on 28-11-1948. The 
question as to her being entitled to a right to a 
share need not really be decided in appeal. But 
it is pointed out by Mr. Sundara Iyer appear- 
ing for the appellant that even though by rea- 
son of her death no share need be set apart 
for her and the property may be divided as 
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between the surviving parties, in any event as 
a question cf mesne profits arises, it should be 
necessary to consider whether she would be 
entitled to. any share after the lifetime of her 
husband until her death on 28-11-1948. 

(2) The properties in respect of which the 2nd 
defendant was allotted share comprised of pro- 
perties allotted to her husband Subramania Iyer 
at the family partition evidenced by Ex. B-l. 
That was a partition between the father and his 
two sons and each had separate possession of 
their respective shares. But in respect of one 
of the items, i.e., item 29 which is one of the 
properties referred to in the schedule D to the 
partition deed it was provided that the exact 
half of the properties in D schedule had been 
separately allotted to Subramania Iyer and 
similarly the remaining half of the properties 
mentioned in the said D schedule are allotted 
separately to the first defendant. Paragraph 11 
of that document proceeds as follows : 

“It has been settled and agreed that even 
though executants Nos. 1 and 2 have equal 
rights in respect of the Madam Kudiyiruppu 
(item 29) mentioned in the D schedule, as 
described in paragraph 6 supra, executant No. 
1 and his wife Lakshmiammal, the mother 
of executants Nos. 2 and 3 shall have full 
authority and liberty to reside therein, that 
subsequent to the death of the aforesaid two 
persons the said Madam Kudiyiruppu shall 
devolve upon executant No. 2 exclusively and 
that executant No. 3 shall have no right in 
respect of the same.” 

This item of property continued to ba in the 
possession of Subramania Iyer and the first de- 
fendant and during the period it was in their 
possession improvements were made by putting 
up a building which is described as item 30 in 
schedule A to the plaint. The contention of the 
learned counsel for the appellant is that this 
item 29 is also the property of Subramania 
Iyer in which the plaintiff would be entitled to 
a share and that in any event item 30, being a 
building put up by Subramania Iyer on the 
house site in item 29, whatever rights the first 
defendant may have to item 29 by virtue of 
the recitals in clause (11) of Ex. B-l, item 30 
should be treated as a property in which the 
plaintiff would be entitled to a share. 

. (3) As regards the first of these contentions, 
viz., the widow’s right to a share, reliance is 
placed on the decision of the Federal Court 
reported m — ‘Umayal Achi v. Lakshmi Achi’ 
1945-1-Mad L J 108 (FC) and it is urged that 
property obtained by a coparcener at a parti- 
tion would not be “separate property” as con- 
templated in S. 3(1) of the Hindu Women’s 
Rights to Property Act of 1937. The contention 
is that the decision has laid down this proposi- 
tion. The question before the Federal Court 
was as to whether the propertv of a sole sur 
viving coparcener who left his "widow could be 
treated as separate property within the mean- 
ing of the Act and the learned Judges of the 
Federal Court were not considering a case of 
the present nature, viz., of property obtained 
by coparcener at a family partition where there 
were no sons, in the sense undivided sons, as 
by the partition the sons had become divided 
The decision of the Federal Court is binding on 
this High Court, but it is binding only to the 
extent it purports to decide and nothing more^ 

I consider that decision is a statement of the 
proposition of law applicable to the facts arising 
in that case, viz., that the property of a sole 


surviving coparcener who leaves a widow can- 
not be treated as “separate property” for the 
purpose of Hindu Women’s Rights to Property 
Act. But there are certain observations in the 
judgment which are relied upon to support the 
contentions of the appellant. The learned Judge 
refers to Mullah’s Hindu Law, 9th Edn., para- 
graph 230 and to the classification of what “se- 
parate property” is and observes that the ex- 
pression “separate property” has been used in 
a limited sense and sometimes in a general 
sense. Mulla in paragraph 230 classifies the 
various properties which he considers to be 
separate properties and among them, 6 and 7 
relate to properties obtained as a share at a 
partition, and property held by sole surviving 
coparcener. With reference to 6 and 7, it is 
not merely the share at a partition of property 
held by sole surviving coparcener that is treated 
as “separate property”, but property subject to 
certain qualifications, the qualifications being 
that in the case of property obtained as a share 
at a partition the property so obtained must be 
by a coparcener who has no male issue, where- 
as in the other case ol property held by sole 
surviving coparcener, where there is no widow 
in existence. The obvious reason for this quali- 
fication is that in the case of a person who 
obtains a share at a partition and who has a 
son or a grandson, the son or the grandson 
acquires right by birth and once the son or 
grandson comes into existence, it could not be 
treated as separate property., since it becomes 
coparcenary property on such birth. As regards 
the other category of the property held by sole 
surviving coparcener, the widow’s existence who 
has a power to adopt a boy so long as she lives 
which power she may exercise at any time, 
would be a bar to treating it as “separate pro- 
perty”, since such power could be exercised by 
her and the adopted son may come into exis* 
tence when on such adoption the property 
could not be considered to be a separate pro- 
perty but the coparcenary property of the 
adopted son. 

Mulla in his Treatise, carefully prescribed 
the qualifications and it is only when such 
qualifications are present, a property could be 
said “separate proper!}'” and these qualifications 
are prescribed in respect of only classes 6 and 
7 out of the 7 classes enumerated by the author 
in the categories of separate property. 

The reasoning in the judgment of the Fede- 
ral Court is based on the qualifications referred 
to by Mulla in his Treatise and if in a case 
where a property is obtained at a partition by 
a coparcener, who thereafter becomes divided 
and that coparcener had no son, there is no 
question of any one acquiring a right by birth 
m the property so -divided and allotted to the 
dividing - coparcener and there is nothing to pre- 
vent to call it “separate property” as undoubted- 
ly the dividing coparcener who acquires title 
to it under the partition would be entitled to 
deal with it absolutely, since there is no other 
to question his actions regarding the property. 
In the present case it may be pointed out that 
Subramania Iyer, at the time of the partition 
had sons. But that is immaterial because the 
sons had become divided and ceased to have 
any interest in the property and it was always 
open to Subramania Iyer to have disposed of 
the property in the manner he liKed subject 
however to whatever rights the widow or the 
wife had in the property which however does 
not arise in the present case. This decision of 
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the Federal Court is referred to in Mayne’s 
Hindu Law and Usage, 11th Edn. at p. 705 as 
follows : 

'Tiie Federal Court has held in — ‘Umayal 
Achi v. Lakshmi Aclii’, 1945-1-Mad L J 108 
(FC) that the expression ‘separate property’ 
may be the antithesis of three other expres- 
sions, viz., ‘ancestral property’, ‘coparcenary 
property’ and ‘joint family property’ that 
having regard to the contingency requiring 
legislative interference, the property held by 
a person as the last surviving coparcener of 
a joint family cannot be regarded as ‘sepa- 
rate property’ within the meaning of S. 3(1), 
wherein the term refers to property in res- 
pect of which the son of the surviving co- 
parcener would not be entitled to coparcenary 
rights but only to a right of inheritance on 
the father’s death if he survied him.” 

What was really laid down by the Federal 
Court in the decision is expressed in the pass- 
age extracted above and that does not cover a 
case where the property is not the property 
held by a sole surviving coparcener, but pro- 
perty allotted in a family partition. 

In — ‘Bhaoorao v. Chandra Bhagabai’, ILR 
(1948) Nag 465 the question arose as to whether 
the share received by the father at a partition 
between him and his son is “separate property” 
and on his death it passes to his son in prefe- 
rence to his widow and it was held, following 
the decision of the Federal Court in — ‘Umayal 
Achi v. Lakshmi Achi’, 1945-1-Mad L J 108 
(FC) that it is not “separate property” since 
‘ separate property” means only self-acquired 
property in the narrow sense. The learned 
Judges of the Nagpur High Court considered 
that they were bound by the decision of the 
Federal Court and followed it and held that 
the widows are entitled to a share under the 
Hindu Women’s Rights to Property Act in the 
self-acquired property in the narrow sense. 

With reference to a contention that the deci- 
sion of the Patna High Court in — Nandh- 
kumari Devi v. Bulkan Devi’, 23 Pat 508, 
which came to a different conclusion, the learn- 
ed Judges of the Nagpur High Court observed 
Jfaat that decision must now be taken to be 
impliedly overruled by their Lordships of the 
Federal Court and that the view expressed in 
toe Patna case is no longer good law. The 
Patna case was decided earlier to the Federal 
Court decision and it does not appear that that 
decision came in for consideration at the hands 
of the learned Judges of the Federal Court. 

. th e view I have taken that the deci- 

sion of the Federal Court was with reference 
to a case which arose before them, viz., the 
case of the nature of the property held by a 
sole surviving coparcener, it does not prevent 
me from holding the opinion which I have ex- 
pressed that in the case of a property obtained 
as a share at a partition, it is separate property 
and I would prefer to follow the classification 

(W de tw 4U IU o a i ln i ? is 1 valunble Treatise and 
find that the 2nd defendant will be entitled to 

a share. It must be observed that if the con- 

tention of th 0 learnorl counsel for the appellant 

has to be given full effect to, the Act which 

obviously was intended to give better rights to 

women in respect of property, as the preamble 

makes it clear, would not place the Hindu 

women in any hotter position excepting to ask 

lor a partition in respect of property acquired 

out of the self-acquisitions of her husband, and 

that in regard to any property which is in any 


way tainted in the sense that it comprises an- 
cestral or coparcenary property the Hindu 
widow would be in the same position as she 
was prior to the enactment of Act XI of 1938 
I do not consider that was the object or intend 
hon of the framers of the Act nor was it under- 
stood like that at any rate until the decision 
of the Federal Court in — ‘Umayal Achi v 
Lakshmi Achi’. 1945-1-Mad L J 108 (FC) though 
with respect to one kind of proDerty I agree 
with the lower court’s view as to the widow’s 
rights to a share in the property. 

(5) The other question as to whether the 
plaintiff would be entitled to a share in item 
29 would depend upon the construction of Ex 
B-l. The learned counsel argued that the re- 
citals in clause 11 of Ex. B-l would show that 
in so far as the half share of Subramania Iyer 
in item 29 was concerned after Subramania 
Iyer’s death, the first defendant did not be- 
come entitled to it until after the lifetime of 
this Subramania Iyer’s wife and mother of the 
first defendant who was second defendant in 
the suit. In short, his contention is that after 
Subramania Iyer’s death the estate was kept in 
abeyance and the direction is, to vest it in the 
first defendant after the lifetime of the second 
defendant. Such a devise is invalid and soon 
after the death of Subramania Iyer, the heirs 
of Subramania Iyer including the plaintiff had 
become entitled to a share. 

(6) In considering this argument, it must be 
stated that one is not examining the recitals in 
either a will or a deed of settlement or gift but 
the terms of a partition deed to which the 
plaintiff’s father was a party. In paragraph 6 
of the partition there is an allotment of an ex- 
act half of the properties in the D schedule 
which comprises item 29 to each of the first 
defendant and father Subramania Iyer. Though 
there is an allotment there is no division. There 
are other properties separately allotted to each 
and the valuations of the properties are fixed. 
Properties are also separately allotted to the 
father of the plaintiff. There is no division of 
item 29, paragraph 6 declaring the rights of the 
first defendant and his father to a moiety in 
that item of property. In respect of this item 
the parties to the document, viz., Subramania 
Iyer, the first defendant and the plaintiff’s 
father agreed that the rights of the respective 
parties to it should be governed by what is 
contained in paragraph 11 and that is the rea- 
son why it is stated that even though Subra- 
mania Iyer and the first defendant have equal 
rights in respect of the Madham Kudiyiruppu 
i.e., item 29 still the property is to be enjoyed 
in a certain manner and it provided that Sub- 
ramania Iyer and his wife, the second defen- 
dant, will have full authority and liberty to 
reside therein and that subsequent to their 
death the property would go to or devolve upon 
the first defendant exclusively and that the 
plaintiff’s father shall have no right in respect 
of the same. 

(7) Taking the language of the document and 
intent of the parties, it appears to me that item 
29 being a family residential house and site, it 
was intended that neither the father's nor the 
mother’s occupation of the property should in 
any way be disturbed. But the property having 
been declared to belong equally to Subramania 
Iyer, and the first defendant and to the extent 
first defendant’s rights to’ it are subject to the 
right of residence of the second defendant even 
after the lifetime of Subramania Iyer, it was 
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provided that the first defendant would be sole- 
ly entitled to it to the exclusion of the plaintiff’s 
father. The plaintiff’s father was a party to it 
and must have agreed to that arrangement for 
the simple reason that he wanted to provide, 
out of regard and affection, for his mother right 
to reside in the family house and not to be 
disturbed in any manner by the second defen- 
dant even after the lifetime of Subramania 
Iyer. There is no question of any estate being 
kept in abeyance, but what was intended to be 
held separately in the earlier part of the docu- 
ment was conveyed in the latter part to the 
first defendant subject to the right of resi- 
dence of Subramania Iyer and his wife the 
second defendant. Whatever rights were pro- 
vided for in paragraph 6 as to their respective 
shares that must be deemed to have been varied 
and modified by the subsequent clause in para- 
graph 11 whereby the property became vested 
in the first defendant subject to the rights of 
residence referred to. It is, therefore, a case 
where it could not be said that after the death 
of Subramania Iyer the estate was in abeyance 

(8) Further fact that the plaintiff’s father 
agreed not to claim any rights to it shows that 
in so far as this item is concerned, the mem- 
bers of ihe family entered into a kind of 
arrangement as to the best manner of disposing 
of this item. Nothing could be said against the 
k? n * a nature of this arrangement and the 
plaintiff s father must have been imbued with 
feelings of affection and love to the mother and 
also the fact that in case Subramania Iyer died, 
to the extent that her residence is provided for’ 
the third defendant is absolved from liability! 
moral or legal, from making any provision for 
the residence of his mother. I also consider 
th«at this portion of the document which is far 
from being a partition as such, is a bona fide 
family arrangement entered into between the 
parties as to the disposal of a particular item 
belonging to the family. In that view also 
giving up of the property even if he had any 

right by the plaintiff’s father was certainly 
binding on the plaintiff. 

, °nly other contention is as to whe- 
ther the building put up in item 29 
could be separated and be treated as 

S!iS Perty , J 0f , Subramania Iyer in which the 
plaintiff would be entitled to a share. Though 

a contention was raised on behalf of the first 
fhf°,nc t e " f K at ^ th K . bui Wing was constructed at 

the cost of both himself and his father it is 
pointed out by the lower court that no evident 

^L b Tfi!- et m 0 V he P° int for the pur! 
pose of this case it may be assumed that the 

property has been improved by putting un a 
house item 30 solely at the expense of Subra! 
mania Iyer. It was never intended by Subra- 
mania Iyer that he should have any seDarate 
rights to that property, he himself ha inTr^ 
served a right of residence there for himself ^ 
well as his wife. He only improved the p “ 
perty to afford suitable accommodation for him- 
self and his wife. The building naturally whl 
go wffh the property. , It is not separable nor 
is it intended to be severed from, that item and 
it will acquire the cnaracter of the nronortv 
to which it was attached, i.e., item 29 In this 

item as well, the plaintiff will not be entitled 
to a share. 

(10) In the result, the appeal is dismissed 
with costs. 


A/R.G.D. 


Appeal dismissed. 
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Munusami Naidu, Appellant v. Swaminatha 
Naidu and others. Respondents. 

Second Appeal No. 1958 of 1948, D/- 2-4-1952. 

f Limitation Act (1908), Art. 144 — Adverse 
Possession — Possession of illegitimate son o2 
Sudra — (Hindu Law — Joint family). 

The illegitimate son of Sudra is a member 
of his family but he is not a member of the 
coparcenary. He does not also acquire a 
right by birth. He is not in joint possession 
with the father. He cannot claim partition. 

It follows that the possession of an illegiti- 
mate son cannot be deemed to be possession 
on behalf of the family consisting of him- 
self and his father, and is adverse to the co- 
parcenary of which his father is a member. 

(Psrs 2^ 

Anno. Limitation Act, Arts. 142 and 144 N. <35. 

M. S. Venkatarama Iyer, for Appellant; T. R. 
Srinivasan and S. Gopalaratnam, for Respon- 
dents. 

REFERENCE p ara 

(’32) 55 Mad 1: (AIR 1931 PC 294) 2 

JUDGMENT : This second appeal arises out of 
O. S. No. 285 of 1944, a suit filed by the appellant, 
for partition of the joint family properties. The 
plaintiff, first, third and sixth defendants are 
brothers. The third defendant’s sons are defendants 
4 and 5. The sixth defendant’s sons are defendants 
7 and 8. The 2nd defendant Soundararajulu Naidu 
is the son of the first defendant’s concubine one 
Dhanammal. Defendants 7 and 8 filed O. S. No. 
318 of 1935 against the other members of the family 
for partition of the family properties and obtained 
a decree. To that suit defendants 1, 3 and 6 and 
the plaintiff were made parties. The plaint sche- 
dule properties in the present suit were the pro- 
perties covered by Exs. II, XI and B in the earlier 
suit. Defendants 7 and 8 filed an application for 
appointment of a commissioner for dividing the 
properties. The plaintiff filed a counter claiming 
to be in possession of his share. But the court 
refused to accede to his request at that stage. 

The present suit is therefore filed for partition 
and separate possession of the plaintiff's 
share. Though the piaint schedule consisted of 5 
items, in this appeal we are concerned only with 
items 1 to 4 of the plaint schedule. Items 1 and 2 
have been in the possession of the 2nd defendant 
for over the statutory period. Item 3 likewise has 
been in the possession of the 2nd defendant’s 
mother Dhanammal for over the statutory period 
The learned District Munsif found that Dhanam- 
mal and Soundararajulu Naidu acquired rights to 
the said items by adverse possession. But in regard 
to item 4 the learned District Munsif gave a decree 
to the plaintiff for an £th share in the said item. 
But in the appeal the learned Subordinate Judge 
held that the plaintiff would not be entitled to a 
share even in respect of that item as his claim 
for a share was negatived by the court in the final 
decree proceedings in the former suit. The plain- 
tiff has therefore preferred the above second 
appeal. 

(2) The learned counsel for the appellant fairly 
conceded that he has no case in respect of item 3 
and so too the learned counsel for respondents in 
respect of item 4. The dispute therefore centres 
round items 1 and 2 of the plaint schedule. As 
aforesaid, Soundararajulu Naidu is the illegitimate 
son of the first defendant by his concubine Dhana- 
mmal. There is no finding in this case whether 
Soundararjulu Naidu is the illegitimate son by a 
continuously kept concubine, though the indications 
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are that Dhan animal was the continuously kept 
i oncubine of the first defendant. The learned 
counsel for the appellant argued that among Sudras 
an illegitimate son is a member of his father’s 
family and therefore his possession must be deemed 
to be the possession of his father and if that is the 
tegai position no question of adverse possession 
would arise. 

To put in other words his contention is that 
Soundararajulu Naidu being a member of the first 
defendant’s family, if the first defendant's posses- 
: ion cannot be adverse, the 2nd defendant’s posses- 
ion also cannot be adverse to the coparcenary of 
which the 1st defendant is a member. I have 
already pointed out that the foundation for this 
.rgument has not been laid in the courts below. 
.Even on the assumption that the 2nd defendant 
is the illegitimate son of the 1st defendant by his 
continuously kept concubine, I find it very difficult 
to equate his possession with that of his putative 
father. Learned counsel relied upon the decision of 
(he Judicial Committee in — ‘Vellaiappa Chetti v. 
Nafcaraja’, 55 Mad 1(P. C.) where their Lordships 
of the Judicial Committee held that the illegitimate 
r on of a Sudra by a continuous concubine has the 
. talus of a son, and, if his father had died leaving 
no legitimate son and no separate property, the 
illegitimate son, though not entitled to a partition, 
is entitled as a member of the family to mainten- 
ance out of joint family property in the hands of 
the collaterals with whom the father was joint. 

It is true that the illegitimate son of Sudra is 
I a member of his family but it is equally settled law 
(that he Is not a member of the coparcenary. He 
(does not also acquire a right by birth. He is not in 
(joint possession with the father. He cannot claim 
partition. From the aforesaid principles it follows 
t hat the possession of an illegitimate son cannot be 
deemed to be possession on behalf of the family 
(consisting of himself and his father. The learned 
Subordinate Judge on a consideration of the entire 
evidence held that the illegitimate son was in actual 
possession of the suit items 1 and 2 for over the statu- 
tory period in his own right and had thereby 
acquired a right by adverse possession. The finding 
is really one of fact 

(3) In the result, the second appeal is allowed in 
respect of item 4. The parties will bear their own 
costs in this appeal. In other respects the second 
appeal is dismissed. No leave. 

A/V.R.E. Appeal partly allowed. 
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in rc Gangiredla Mathayya, Petitioner. 

Criminal Revn. Case No. C88 and Cri. Revn. 
Petn. No. 633 of 1950, D/- 22-11-1951. 

Criminal P.C. (1898), Ss. 209(1) and 437 — 
implied discharge — Committal under S. 437. 

Where after a particular stage in com- 
mittal proceedings the Magistrate comes to 
the conclusion that the graver charge has 
not been made out, that he should proceed 
with the case on the less serious charge 
and that he is competent to dispose of the 
matter himself and thereupon he proceeds 
to frame charges, there is a discharge of 
the graver charge and the District Magis- 
trate is competent to set aside the dis- 
charge and direct that the accused be com- 
mitted to the Sessions. ILR (1951) All. 604, 
Dissent, from. AIR 1920 Mad. 94; AIR 1945 
Mad. 459 and AIR 1949 Mad. 430 Foil. 

(Paras 3, 5 and 9) 
Anno: Cr. P. C., S. 437 N. 4 Pt. 3. 

S. Suryaprakasam and A. S. Prakasam, for 
Petitioner; Public Prosecutor, for the State. 
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ORDER: This is a criminal revision case 
filed against the order made by the Additional 
District Magistrate of Visakhapatam in C. R. 

P. No. 2 of 1950 which raises an interesting 
point. 

(2) The facts are: Gangiredla Mathayya and 
six others were charge-sheeted by the police for 
offences under Ss. 147 and 302 read with S. 149, 

I. P. C. This case was enquired into in the 
Court of the Taluk Magistrate of Bimlipatam 
as preliminary register case No. 3 of 1949. The 
Magistrate after hearing witnesses came to the 
conclusion that only ofi'ences under Ss. 325 and 
323, I. P. C. were made out and framed charges 
and wanted to proceed with the trial. There- 
upon the Additional District Magistrate has been 
moved on the ground that the Taluk Magistrate 
Bimlipatam had improperly discharged these 
accused for offences triable exclusively by the 
Sessions Court and the Additional District 
Magistrate in what can legitimately be described 
as an elaborate and considered order has di- 
rected the committal. 

(3) The only interesting point that has been 
taken by Mr. Suryaprakasam is that in this 
case there was no discharge of the accused per- 
sons and that in fact charges have been framed 
that there has been no termination of these pro- 
ceedings and that, in these circumstances there 
can be no interference by way of revision by the 
Additional District Magistrate of Visakhapat- 
nam. In this contention he is fortified by a 
Bench decision of the Allahabad High Court by 
Dayal and Bharagava JJ. in — ‘Abdul Waheed 
v. Rex’, 1950 All L J 647. The substance of 
that decision is that it was not necessary for 
a Magistrate who decides to try a case himself 
and does not commit the accused to the Court 
of Session, to record reasons for his not charg- 
ing the accused with the offence exclusively 
triable by the Court of Session; and when the 
Magistrate decides that the accused be tri^d by 
him or any other Magistrate, the accused is not 
discharged, and, therefore, no question of re- 
cording of reasons arises; and that the mere 
non-framing of a charge cannot amount to an 
order of discharge so long as the accused is on 
trial with respect to the offences which are 
charged against him; that the Magistrate is free 
to frame a charge which he did not consider 
necessary to frame, at an earlier stage of the 
proceedings at a later stage, and that so long 
as the Magistrate retains the option of framing 
a charge against the accused, with respect to 
the allegations made against him it cannot be 
said that the Magistrate had by his non-framing 
of the charge discharged the accused of the of- 
fence which might have been made out against 
him on the basis of those allegations and that 
therefore there can be no interference in revi- 
sion. 

(4) The arguments in this Bench decision, if I 
may venture to say so are interesting, but with 
very great respect, it seems to me that they 
overlook the scheme of the Criminal P. C., 
wherein cases are classified into four categories. 
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viz., preliminary register cases, summons cases, 
warrant cases and summary trials. The Cri- 
minal Procedure Code then proceeds to pre- 
scribe the mode of procedure in regard to each 
of these four categories. In the case of offences 
which are ‘prima facie’ wholly triable by a 
Sessions Court at their inception, the procedure 
is to try the case as a preliminary register case. 
If it is found by the Magistrate after enquiry, 
that the graver charge making it exclusively tri- 
able by the Sessions Court, has not been made 
out (sic) to drop that accusation or discharge or 
not proceed with the accused on that graver 
charge, whatever phrase we might use, and 
then proceed to frame a charge himself if he 
considers that he is competent to dispose of the 
matter himself or adopt other modes of proce- 
dure in the Criminal Procedure Code. 

(5) Then this is precisely what has happened 
in this case, namely, after a particular stage, 
the Magistrate has come to the conclusion that 
the graver charge has not been made out and 
that he should proceed with the case on the 
less serious charge, that, he was competent to 
dispose of the matter himself and that there- 
upon he has proceeded to frame charges. If 
this is not a discharge of the graver charge what 
else can be a discharge? The argument that it 
will be still open to the Magistrate to commit 
at a later stage and therefore there is no termi- 
nation of the proceedings on the graver charge 
is a mere talking point because after practically 
the entire prosecution is before Court and the 
accused has to enter upon his defence what ag- 
gravating factor would come before Court to 
make the Magistrate convert the C. C. case into 
P. R. case? Such a likelihood is not beyond 
the bounds of possibility but hardly ever likely 
to arise in practice. 

The conclusion of the Bench decision, with very 
great respect, that the non-framing of charge 
will not amount to a discharge does not com- 
mend itself to me. In this conclusion we are 
fortified by two considerations, namely, first of 
all, if really we adopt the reasoning in this de- 
cision, then S. 437, Cri. P. C. would be rendered 
practically nugatory. Suppose an accusation 
against a person is for an offence under S. 302, 

. ^ anc * ^ * s started as a preliminary re- 
gister case and enquired into by the second 
class Magistrate as happens in this 
province, and the second ’ class Magis- 
trate after enquiring into the matter 
comes to the improper conclusion that the of- 
fence of murder has not been made out and 
frames a charge for the offence of hurt under 
S. 324, I. P. C.; and then he proceeds to dispose 
of the matter as in a warrant case and acquits 
the accused. Wherein in this picture does the 
Sessions Judge and the Additional District 
Magistrate come by way of revision? How 
can the order of this Magistrate clutching at 
jurisdiction, assuming that it is such a case be 
corrected? ’ 

(6) It is unnecessary to proceed further to 
discuss this matter elaborately, because really 
if this interpretation is placed, then S. 437 Cri 
P. C. would become a mere dead letter so far 
as the Sessions Judge and the Additional Dis- 
trict Magistrate are concerned because they can 
only interfere in cases of discharge and only 
the High Court can interfere in cases of acquit- 
tal. 

(7) In expressing this opinion which I do so 
with great diffidence having regard to the fact 
that the learned advocate is relying upon a 


Bench decision of the Allahabad High Court, I 
am fortified by the fact that the Bench decision 
itself says that its views are opposed to that 
of the Madras High Court and that it has held 
the contrary opinion. 

(8) I shall now briefly set out the decisions 
of the Madras High Court in regard to this 
matter. The earnest decision we have is a 
Bench decision of this High Court in — ‘Gondi 
Appa Razu v. King Emperor’, 43 Mad 330. In 
this case, it was held that though the complaint 
alleged facts against the accused constituting 
an offence under S. 302, I. P. C., the Sub-Magis- 
trate disbelieving the evidence on this point did 
not frame any charge under S. 302 or S. 304„ 
I. P. C. his action amounted in law to an order 
of discharge on those counts, even though no 
express order of discharge was recorded by him, 
and that being so, it was open to the Sessions 
Judge under S. 436, Cri P. C. to act ‘suo motu* 
& set aside the implied discharge & direct the 
committal of the accused to the Sessions on being 
satisfied that he had been improperly discharged 
as the offence under S. 304, I. P. C. is one ex- 
clusively triable by the Sessions Court. 

This decision relies upon and refers to an 
earlier decision of this Court — ‘Krishnareddi 
v. Subbamma’, 24 Mad 136. Subsequently on 
the same lines, this Court has been interpreting 
this matter as it can be seen from the two fol- 
lowing decisions, viz., — ‘Lakshmayya v. Em- 
peror’, 1S45 Mad W N Cr. 85. There Happell J. 
held that in a case where the Sub-Magistrate 
after hearing the prosecution evidence and the 
arguments (sic) that no case had been made out 
against the accused for an offence under S. 307* 

I. P. C. and framed charges under Ss. 147, 323 
and 325 of the I. P. C., it must be deemed to 
have been decided, in effect, that the accused 
had been discharged by the Sub-Magistrate in 
respect of the offence under S. 307, I. P. C. and 
that the Additional District Magistrate was 
therefore competent to set aside this order of 
discharge and direct that the accused be com- 
mitted to the Sessions. 

In — ‘King v. Parameswarayya’, 1949 Mad 
W N Cr. 5, it has been held by Govinda Menon 

J. that when a charge-sheet was filed against 
the accused for an offence under S. 307, I. P. C. 
and the Magistrate was of opinion that the of- 
fence on the evidence placed before him was 
one under S. 337 converted the preliminary 
register case into a calendar case and convictea 
the accused under S. 337, I. P. C. the action of 
the Magistrate amounted to a discharge of the 
accused of an offence under S. 307, I. P. C. and 
that it was open to the District Magistrate 
either to order a further inquiry under S. 436. 
Cri. P. C. or to order commitment to the Court 
of Session and that S. 403, Cri. P. C. was bar 
to the trial of the offence under S. 307, I. P.C. 

(9) Therefore the point of law taken fails 
and in regard to the Additional District Magis- 
trate himself, it is an exhaustive one and he 
has set out elaborately the reasons for coming 
to the conclusion that a case had been made 
out to commit the accused to Sessions. It 
would be improper to discuss the pros and cons 
of these arguments at this stage, because this 
is a matter which ought to be gone into in the 
trial Court itself untrammelled by the observa- 
tions of the Additional District Magistrate. 

(10) Therefore subject to these remarks, I 
decline to interfere, and dismiss the petition. 
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(11) The petitioners will continue to remain 
on bail until the disposal of the Sessions case 
and on the same terms as before. 

A/V.R.B. Petition dismissed. 
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Aparanji Chetti, Appellant v. Arunachalam 
Chettiar and others. Respondents. 

Appeal No. 481 of 1948, D/- 29-7-1952. 

(a) Land Acquisition Act (1894), Ss. 30, 31 
and 32 — Dispute as to right to payment of 
compensation — Necessity to refer parties to 
suit — Power of Court to decide dispute. 

Where there is any dispute as to the 
right to the payment of compensation and 
if the matter is before the Land Acquisi- 
tion Court, which is the principal Court of 
civil jurisdiction, there is nothing in 
either S. 30 or S. 31 which requires the 
court to refer the parties to a suit even 
though the compensation money is in the 
custody of the court. On the contrary, S. 

32 enjoins the court by implication to en- 
tertain an application for payment out and 
enquire into the merits of the application 
and decide as to the respective claims of 
the parties who will become entitled to the 
money. (Para 4) 

Anno: Land Acquisition Act S. 30 N. 4, S. 31, 
N. 1, S. 32 N. 1. 

(b) Land Acquisition Act (1894) S. 32 — 
Applicability — Case of Hindu widow. 

S. 32 directly applies to a case where 
there is a limited estate-holder as a Hindu 
widow, and the amount of compensation 
is directed to be kept invested until the 
same was applied in the purchase of such 
other lands or payment to any person or 
persons becoming absolutely entitled there- 
to* (Para 4) 

Anno: Land Acquisition Act, S. 32 N. 1. 

t (c) Succession Act (1925) S. 214 (1) — 
Reversioner claiming compensation money — 
Necessity to produce succession certificate — 
Land Acquisition Act (1894) S. 32. 

It is not necessary for a reversioner who 
claims that he is entitled to compensation 
moneys in respect of lands acquired after 
the death of the last male holder to produce 
a succession certificate to enable him to 
receive the amount. 15 C. W. N. 1018 dis- 
sent. from. (Para 7) 

Anno: Succession Act S. 214 N. 1, Land Ac- 
quisition Act S. 32 N. 1. 

V. C. Veeraraghavan, for Appellant; N. R. 
Raghavachanar and Govt. Pleader, for Res- 
pondents. 
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JUDGMENT : This appeal arises out of an 
application for payment of monies remaining 
ih court-deposit under the Land Acquisition Act 
(I of 1894). The lands acquired belonged to one 
Kanniya Chetti and the acquisition was after his 
demise. Kanniya Chetti had no issue but left a 
widow, Bangaru Ammal, and during her life- 


time, the properties were acquired and the 
monies deposited into Court under the provi- 
sions of S. 31 of the Land Acquisition Act as 
she was a limited owner. During her lifetime 
she was paid the interest accruing from the 
deposit. She died on the 17th February 1945 
and one Arunachalam Chettiar, claiming to be 
the sister’s grandson of Kanniya Chetti filed a 
petition, M. P. No. 307 of 1946 in O. P. No 236 
of 1925 for payment of the monies. The next 
of kin of Kanniya Chetti were made party res- 
pondents to the petition. The petitioner claim- 
ed this amount by virtue of being the son of 
Kanniya Chetti’s sister, Ammayi Ammal’s son, 
Veeraraghava Chetti, and relied on a surrender 
deed executed by Bangaru in favour of Veera- 
raghava who was then the nearest reversioner 
to the estate of Kanniya Chetti. 

Apart from being the son of Veeraraghava in 
whose favour the surrender was executed, the 
petitioner also claimed as entitled to Veera- 
raghava’s rights under a transfer executed by 
Veeraraghava in favour of the petitioner on the 
27th December 1944. This application for pay- 
ment was opposed by the respondents on the 
ground that the petitioner was not the nearest 
reyersioner that his father was not the nearest 
heir and that the alleged surrender deed, if 
true, was invalid, and if at all it was a mere 
fraudulent and collusive transaction and was 
not ‘bona fide*. The learned District Judge held 
in favour of the petitioner and the fourth res- 
pondent has now filed this appeal. 

(2) The other contentions that were found 
against which were also raised and argued be- 
sides ihe right of the petitioner to the proper- 
ties, were that the Land Acquisition Court had 
no power to decide disputes ‘inter se’ between 
the parties as to who is entitled to the compen- 
sation money and that it could only in such 
circumstances refer the disputes to court, and 
further that a succession certificate was neces- 
sary before the amount can be paid. 

(3) Evidence was adduced as to the relation- 
ship and it is observed by the learned Judge 
that at the hearing of the petition none of the 
contentions was strenuously pressed, the con- 
tentions obviously relating to that of the peti- 
tioner not being the nearest heir and also about 
another question that was raised, namely, that 
even Kanniya Chetti was not adopted to Nara- 
yana Chetti. It is urged on behalf of the ap- 
pellant that the lower court has not given any 
finding as to the validity and binding nature 
of the surrender in favour of the petitioner’s 
father and the settlement deed in his favour 
and that this is a case which should be remand- 
ed to the lower court for a finding on that 
issue. Issues were not settled on the plead- 
ings, but there does not appear to have been 
any request on either side for framing issues. 

I have no reason to disregard the statement 
made by the learned Judge that none of the 
contentions was strenuously pressed. It is not 
open, therefore, to the appellant to contend that 
there is no finding on the question of the sur- 
render and the settlement deed. By virtue of 
the attitude taken by the respondents, it must 
be deemed to have been given up as a conten- 
tion not worthwhile agitating before the lower 
court. It is further pointed out that the learn- 
ed Judge has not properly approached the ques- 
tion that arises for determination as by his 
finding in paragraph 9 of his judgment that the 
petitioner is the nearest reversioner entitled to 
the money in court deposit, the learned Judge 
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has not applied his mind to the question of the 
surrender and the settlement deed. 

‘Prima facie’ the language of the finding of 
the lower court lends support to the argument, 
but I consider that in view of the statement of 
the case given in the earlier part of the judg- 
ment, it is not as if the learned Judge was un- 
aware of the real point that arose for decision 
and in view of the failure on the part of the 
respondents to pursue the contentions and being 
quiet except raising them in the counter affida- 
vit, the learned Judge held that the petitioner 
was the person entitled to the amount, though 
it -is not correct to say that he is the nearest 
reversioner. Pie was certainly not the nearest 
reversioner but for the surrender and settle- 
ment deed, he is the nearest heir of the surren- 
deree Veeraraghava Chetti. What the learned 
Judge meant was that he was the nearest heir 
entitled to the amount. 

(4) The other question related to the juris- 
diction of the court in whose charge the moneys 
were. It is contended, relying on the provi- 
sions of Ss. 30 and 31 of the Land Acquisition 
Act that in cases where there is any dispute 
as to the right to the payment of compensation, 
the Act intended that the court should refer 
the parties to a suit. This argument is sought 
to be supported by referring to Ss. 30 and 31 
which have no bearing whatsoever on the aues- 
tion at issue. It is provided under S. 30 'that 
with reference to compensation which was 
settled under S. 11 if any dispute arises as to 
the apportionment of the same and as to the 
persons who may be entitled to it, the Collec- 
tor may refer such dispute to the decision of 
the court, and under S. 31, on the making of 
an award under S. 11, the Collector shall len- 
der payment of the compensation awarded by 
him to the persons interested entitled thereto 
and if there be any dispute as to title to receive 
the compensation, the Collector has to deposit 
the amount of the compensation in the court to 
which a reference under S. 18 would be sub- 
mitted. 

Court here is the principal Civil Court of 
original jurisdiction — in this case, the court 
of the District Judge. There is nothing either 
in S. 30 or 31 to support the contention referr- 
ed to by the learned counsel that even when 
the matter is before the court, as in the present 
case, the parties should be referred to a court, 
and even though the compensation money is in 
the custody of the court. By virtue of Bangaru 
Ammal being a limited owner and there bein<* 
no person then absolutely entitled to receive 
it under S. 31(2) the duty of the Collector was 
to deposit the monies and the monies having 
been deposited the court had to give certain 
directions for investment of this money and 
payment of the income therefrom to the limit- 
ed estate-holder. 

What all S. 30 contemplates is that the Col- 
lector is not competent to decide these disputes 
but should refer them to the court and, in my 
view, the court referred to is the court defined 
under the Act, which is the principal Court of 
civil jurisdiction — in this case the District Court 
of South Arcot. Far from supporting this argu- 
ment, it appears to me that these sections only 
lay down that no authority .other than a court 
could deal with matters where disputes arise 
as to the right to the compensation money, the 
manner in which it has to be shared and the 
persons who would be held entitled to claim 
the amount. The court, therefore, has ample 


jurisdiction to deal with any application, just 
as the present one, for payment out. 

The monies having come into court, under 
S. 32 of the Act, the court shall order the money 
to be invested suitably as per the provisions of 
S. 32 (i) (a) and (b) and direct the payment of 
interest to the person who would be entitled 
to it as the need for such investment arises 
where the person who will be entitled 
to interest or income had no power to alienate 
the principal. Section 32 directly applies to the 
present case where there is a limited estate- 
holder as a Hindu widow, and these amounts 
were directed to be kept invested until the 
same were applied in the purchase of such other 
lands or payment to any person or persons be- 
coming absolutely entitled thereto. The peti-i 
tioner in this case has come to court as being 1 
a person absolutely entitled to the amount and 
it is therefore for the court to consider whether 
it could continue to hold the amount in deposit 
or continue to have it invested under S. 32 (b) 

(ii). 

It, therefore, becomes necessary for the court 
when such an application is made to find out 
whether the person who comes to court asking 
for payment out is a person who is absolutely 
entitled to the money, and such an application 
would put upon the court the duty to enquire 
into the respective claims of the petitioner and 
any other persons who claim the amount— in 
this case the respective claims of the petitioner 
and the respondents— and adjudicate as to who 
is the person or ' persons that are absolutely 
entitled to the same. Far from the Act not 
contemplating this kind of enquiry in a court, 
in my view, S. .32 enjoins the court by implica- 
tion to entertain such an application for pay- 
ment out and enquire into the merits of the 
application and decide as to the respective 
claims of the parties who will become entitled 
to the money. This view has found support in 
the decisions in — ‘Kamini Debi v. Promotho- 
nath Mookherjee’, 13 Cal L J 597 at p. 609; — 
‘Mrinalini Dasi v. Abinash Chander Dutt’, 11 
Cal L J 533 and — ‘Debendranath De v. Tulsi- 
moni Dasi’, 26 Cal L J 123 at p. 125. Passages 
from the judgments of these cases are extracted 
at p. 399 of Aggarwal’s Commentary on Com- 
pulsory Acquisition of Land in India and Pakis- 
tan, 3rd edition. 

“As the fund is placed in the custody of the 
court, jurisdiction is by implication conferred 
upon the court tp deal with all questions that 
may arise as to the application of the fund 
in its custody. When, therefore, there is an 
application for such payment, the court will 
have to investigate and satisfy itself that the 
applicant has become so entitled to the money. 

^and Acquisition Judge has obviously 
jurisdiction to make an enquiry when a claim 
to the fund is put forward by a person who as- 
serts that he has become absolutely entitled 
thereto, or when it is suggested that suitable 
i n x 1S avai * a ble for the purchase of which 
the fund may be applied’. This view is also 
followed in — ‘Debendranath De v. Tulsi- 
rnom Dasi’, 26 Cal L J 123 at p. 125, where it 
is observed “As the fund is in the custody of 
the Special Judge, he is competent to deal 
with the question of its application. There 
is no controversy that the Special Judge is 
competent to apply the fund in purchase oi 
other lands or in payment to a person who 
has become absolutely entitled thereto. Such 
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oath. ;ty, however, implies a power to make 
enquiry.” 


(5) Therefore the point as to want of juris- 
diction in the court cannot stand. 

(6) The other contention which appears to be 
of some importance is whether the amount 
could be paid without the production of a suc- 
cession certificate. The answer to this question 
would depend upon in what cases succession 
certificate is necessary to enable a person to 
recover monies due to a deceased person. Sec- 
tion 214 of the Indian Succession Act provides 
that no court shall pass a decree against a 
debtor of a deceased person for payment of his 
debt to a person claiming on succession to be 
entitled to the effects of the deceased person 
or to any part thereof except on production, by 
the person so claiming, of a succession certifi- 
cate granted under Part X and having the debt 
specified therein. The word “debt” is defined 
in clause (2) as including any debt except rent, 
revenue or profits payable in respect of land 
used for agricultural purposes. 

Whether the compensation money that was 
paid into court after the death of Kanniya and 
during the lifetime of his widow Bangaru Am- 
mal is a debt due to the deceased Kanniya 
within the meaning of S. 214 is what is required 
to be considered now. Mr. Viraraghavan, 
learned counsel for the appellant, referred me 
to a decision in — ‘Abinash Chandra v. Pro- 
bo dh Chandra’, 15 Cal WN 1018, where Mooker- 
jee and Caspersz JJ. held that right of the 
reversionary heirs of a deceased Hindu to take 
out succession certificate in respect of debts due 
to the estate of the deceased is not affected by 
the intreposition of the estate of the widow and 
the court cannot reject an application for suc- 
cession certificate by such heirs merely on the 
ground of the deceased having died long ago. 

In that case there was a sum of money award- 
ed under the Land Acquisition Act after the 
death of the owner and kept in deposit under 
S. 32 of the Act along with other amounts. It 
was found necessary that a succession certifi- 
cate should be taken for all debts including the 
sum of money awarded under the Land Acqui- 
sition Act. The correctness of the decision was 
doubted by Suhrawardy and Jack JJ. and the 
question whether the Land Acquisition Judge 
was entitled to refuse payment unless a succes- 
sion certificate was produced by the applicant 
was referred to a Full Bench. The Full Bench 
consisting of five Judges in — ‘Brojcndra Sun- 
dar Banerjee v. Niladrinath Mookerjee’, 33 Cal 
W N 1177 did not however decide this question 
as in their view it did not arise for decision on 
the facts of that case. In that case succession 
certificate was granted and the learned Judges 
restricted their opinion to ihc question whether 
the learned Judge had jurisdiction to grant the 
certificate but did not propose to answer the 
other question. 

If, as has been found the court under S. 32 
has a duty to entertain an application for pay- 
ment of the deposit moneys and for the dis- 
charge of that dutv it was necessary on the 
court’s oart to enquire into the claims of the 
contending parties, it goes without saying that 
the court is competent to give a finding as to 
who are the persons entitled to the' money ir- 
respective of the fact whether a succession 
certificate is necessary or not. and even if one 
is produced it does not preclude the court from 
going into the question whether the person in 
whose favour the succession certificate is issued 


A. I.E. 

is the only person that is entitled to the moneys 
The production of succession .certificate, there- 
fore, is not conclusive as to the right of the 
parties claiming the amount who might not 
have been parties to the proceedings where the 
succession certificate had been obtained. It is 
therefore, unnecessary for the court to consider 
whether the person in whose favour the court 
might ultimately decide should in any event 
produce a succession certificate. 

(7) It may however be examined whether a 
succession certificate is necessary for a claim of 
the nature as in the present case. The compen- 
sation money is in respect of an acquisition 
made by Government after the lifetime of the 
owner of the land, Kanniya Chetti, and during 
the lifetime of his widow, the limited owner. 
The petitioner who claims through a reversioner 
would be entitled to it as he would be entitled 
to the other properties of Kanniya Chetti after 
the lifetime of Bangaru. If he could inherit 
the other properties oi Kanniya without the 
necessity of the production of any succession 
certificate, is it any reason that he should be 
asked to produce a succession certificate only 
in respect of this money since it happened to be 
converted into money, not during the lifetime 
of Kanniya but after his lifetime, and kept in 
court deposit by reason of a person who is the 
next heir having had only a limited interest. 

It is not justifiable to insist on the rever- 
sioners to produce succession certificates in 
respect of amounts which have come into the 
hands of the limited owner after the lifetime 
of the last maleholder. Further, from a reading 
of S. 214 of the Succession Act, a succession 
certificate is necessary only in respect of the 
debt due to a deceased person. It cannot be 
said that this debt was due and owing to 
Kanniya Chetti whose properties only the peti- 
tioner is claiming, not the properties of Ban- 
garu. It is obviously a case where it could 
not be said to be the recovery of a debt to the 
deceased person, Kanniya. That is sufficient 
to dispose of the contention that S. 214 would 
not be applicable to this case. 

I am therefore unable to agree with the con- 
clusions arrived at by the learned Judges in — 
‘Abinash Chandra v. Probodh Chandra\15 Cal 
W N 1018, the correctness of which has been 
doubted and also to a great extent shaken by 
the judgment of Rankin C. J. in the Full Bench 
decision in — ‘Broiendra Sunder Banerjee v. 
Niladrinath Mookerji’, 33 Cal W N 1177. I am 
therefore of the view that it is not necessary 
for a reversioner who claims he is entitled to 
compensation moneys in respect of lands ac- 
quired after the death of the Inst male holder 
to produce a succession certificate to entitle 
him to receive the amount. 

(8) The appeal is dismissed. The appellant 
will pay the costs of the Government. Advo- 
cate’s fee Rs. 50. • No order for costs in favour 
of the other respondents. 

A/V.R.B. Appeal dismissed. 
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Jnya Bharat Tile Works, Samalkot, Madras 
State, represented bv its Partner and Mana- 
ger Mndnnnti Satti Reddi, Petitioner v. The 
State of Madras, represented by the Secretary, 
Development Department, Government of Mad- 
ras and others. Respondents. 

Writ Petn. No. 630 of 1951, D/- 7-8-1952. 
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J. B. Tile Works v. Madras State (Subba Bao J .) Madras 3i 


Industrial Disputes — Illegal lock-out or un- 
fair labour practice — Jurisdiction of Tribu- 
nal to determine — Decision that closure of 
industry amounted to unfair labour practice — 
Writ of certiorari cannot be issued — (Consti- 
tution of India, Art. 226). 

Whenever, a question arises whether a 
closure is in fact illegal lockout or a subter- 
fuge adopted by employers to bring the 
employees to their knees the Industrial 
Tribunal has to decide that question. For, 
if it is a lockout or an illegal labour prac- 
tice the Tribunal certainly will have juris- 
diction to go into the question. (Para 3) 
Where the Industrial Tribunal on the 
particular facts of a case holds that the 
closure of an industry is not bona fide and 
amounted to an unfair labour practice and 
the decision is affirmed by the Appellate 
Tribunal, the High Court would not issue a 
writ of certiorari to quash the order when 
there is no error apparent on the face of 
the record. (Para 4) 

D. Narasaraju and K. B. Krishnamurthi, for 
Petitioner; Vepa P. Sarathi for Govt Pleader 
and P. Venkataraman, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’49) C S No 443 of 1949 (Mad) 3 

(’52) 1952-1 Mad LJ 481: (65 Mad LW 269) 3 

ORDER: This is an application for issuing 

a writ of certiorari to quash the order of the 
Labour Appellate Tribunal of India made in Add 
No. 176 of 1951. • 


(2) The petitioner is the Jaya Bharat Tile 
Works, Samalkot. It is a partnership business ol 
which Madapati Satti Reddi is a partner. The 
business was started in the year 1949. On 6th 
December 1948, the Government of Madras referr- 
ed the disputes between the workers and the 
management of four other factories to the Indus- 

iq+vJ J^^al. The Tribunal gave its award on 
13th August 1949 and it was accepted by the Govern- 

ment. The award was to be in force for one year. 

te ™ eXpi ^d on 23rd Aug. 1950. On 24th Aug. 
1950, that is the next year after the expiry of 

2}! £55* °f °“ e from the date of the award 
the petitioner closed the business. The other four 
factories also closed their business on 25th Sept- 

petitioner reopened the factory 

on . f D 5 C o!?j£ er 1950 ‘ Tlle Government in their 
order dated 27th October 1950 referred the dispute 

between the petitioner and other tile factories 

and their workers to the Industrial Tribunal! 

Vijayawada. It may be mentioned that the other 

four factories did not reopen their factories The 

“ b y its awa rd dated 31st MaT£h 

195 1 held that the closure of the tile factory was 

not bona fide and amounted to unfair labour 
terms- 6 ’ 11 g8Ve thG findingS on thefol lowing 

‘T hold that the closure of the five mills was 
not bona fide and that it was with a view to 

the Mms.” and find the issue gainst 


The petitioner along with the others preferre 
appeals to the Labour Appellate Tribunal of Indi 
being App. No. 176 of 1951. The Labour Appe- 
late Tribunal set aside the order of the Indue 
trial Tribunal so far as the other four factorie 
are concerned but in regard to the petitioner’ 
factory they confirmed the order of the Indu< 
trial Tribunal. The Appellate Tribunal founc 

“They closed on the 24th August 1950 and re 
opened on the 13th December 1950. We ar 
doubtful if the closure from 24th August whic] 
was effected in order to avoid the payment o 


wages at a higher rate was a closure at all, 
when subsequently under the same circum- 
stances the Mill has been reopened. We are of 
opinion that it amounted to an unfair labour 
practice and effected in order to bring pres- 
sure to bear on the worker to accept lower rates." 

They further directed that the labourers should 
be reinstated and they would be paid compensa- 
tion during the period of closure at the rates in- 
dicated therein until the mills reopened in res- 
pect of workmen who came back within 15 days 
of the award. 

(3) Mr. Narasaraju, the learned counsel for the 
petitioner, contended that the Industrial Tribunal 
had no jurisdiction to decide the disputes in res- 
pect of closure of the factory. In support of that 
contention he strongly reued upon a judgment 
of a Division Bench of this court in the —‘Indian 
Metal & Metallurgical Corporation v. Industrial 
Tribunal’, Madras, 1952 Mad. L. J. 481. There 
the petitioner was a firm carrying on business of 
manufacture of brass, copper and aluminium 
sheets at Mettur. lit had also a factory at 
Tondiarpet, Madras, where brass and stainless 
steel utensils were manufactured. On 3rd February 
1951 the management issued a notice to the 
employees to the effect that they would suspend 
the work for an indefinite period till they are 
able to complete the erection and try to get the 
sheets from their own plant. The work was sus- 
pended from Saturday, the 17th inst. The dispute 
was referred by the Government to the Indus- 
trial Tribunal. One of the questions raised was 
whether the closure of the factory from 17th 
February was justified. The learned Judges after 
considering the provisions of the Act and the 

case law on the subject came to the following 
conclusion : 

“We hold therefore that the award in so far as 
it directs the petitioner to continue to carry 
on the business is void as it Ls inconsistent 
with the Constitution.” 

They proceeded to observe: 

“There cannot be dispute strictly so called 
between an employer and an employee, as 
regards the continuance of the business itself 
This question was completely outside the In- 
dusfa-ial Disputes Act, and we hold that the 
reference by the Government was without 
jurisdiction and consequently the award was 
bad.” 


a .iic u uugeb m mat case were not 

called upon to consider or decide the question 
namely that if a closure was in fact an illegal 
lock out. or unfair labour practice whether the 
Tribunal had jurisdiction to consider that 
question. That question was specifically raised and 
considered by Balakrishna Aiyar J. in C. S. No 
448 of 1949 (Mad) though on the facts the learned 
Judge held that in that case there was not a 
lock out. The pertinent observations of the 
learned Judge are rather instructive and mav 
usefully be extracted. The learned Judge says : 

“The lock out is the corresponding weapon in 
the armoury of the employer. If an employer 
shuts down his place of business as a 
means of reprisal or as an instrument 
of coercion or as a mode of exercising pressure 
on the employees or generally speaking when 
his act is what may be called an act of belli 
gerency than would be a lock-out. If on the 
other hand, he shuts down his work because 
he cannot for instance get the new material 
or the fuel or the power necessary to carry out 
his undertaking or because he is unable to seff 

the goods he has made or because his credit 
is exhausted or because he is in sin, ™ 
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would not be a lock out A factory 

or an industry can be “sick” though not of 
course in the same manner as a labourer, if 

-t is unable to pave its way Where 

an employer suspends work and the question 
whether that suspension is a lockout or 
not, we will have to enquire, why did he shut 
down.” 

I respectfully agree with the observations. 
.Whenever, therefore, a question arises whether 
i a closure is in fact illegal lock-out or a subterfuge 
adopted by employers to bring the employees 
to their knees, the Industrial Tribunal has to 
[decide that question. For, if it is a lock-out or an 
.'•illegal labour practice the Tribunal certainly 
will have jurisdiction to go into the question. 

<4) The Labour Tribunal and the Appellate 
•Tribunal in the appeal in the instant case held 
(that the closure was not bona lide & that am- 
ounted to an unfair labour practice. If the matter 
:had come up before me as an appeal whether 
jl would have agreed with that conclusion I do 
not know. But the Tribunals, entrusted with the 
jurisdiction, came to the conclusion that the 
petitioner was guilty of illegal and unfair labour 
practice and closure was not bona fide. Nor 
can I say that the judgment is vitiated by an 
terror apparent on the face of the record. 

(5) The petition therefore fails and is dismissed 
wrth costs. 


A./K. S. 


Petition dismissed. 
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KAJAMANNAR, C. J. AND 
VENKATARAMA AIYAR J. 

Ammenumma, Appellant v. Chelampiriyarath 
Beeviamma and others, Respondents. 

Appeal No. 491 of 1948 D/-18-1-1952. 

f "Civil P. C. (1908) S. 11 — Decree for 
sale to enforce charge passed in prior suit — 
Second suit for sale to enforce charge — Bar of 
— (Transfer of Property Act (1882) Ss 67 and 
100 ) 

A mortgagee has a right under S. 67 of 
the T. P. Act to file a suit for sale subject 
only to the conditions prescribed therein 
and of course subject to the law of limita- 
tion and such a suit is not barred under S.ll 
C. P. C. by reason of a decree for sale passed 
on the same mortgage in a prior suit, and 
under S. 100 of the T. P. Act the same prin- 
ciple applies to a second suit for sale to 
enforce a charge. Case law discussed. 

(Para 22) 

Anno: C. P. C., S. 11 N. 40; T. P. Act, S. 67 
N. 9, S. 100 N. 25. 

K. Kuttikrishna Menon and T. C. Raghavan, 
for Appellant, N. Sivaramakrishna Aiyar Amicus 
Curiae for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 


C96) 19 Mad 249: (23 Ind App 32 PC) 9 
C’34) 56 All 561: (AIR 1934 PC 205) 

4, 6, 9, 12, 20, 21 

(’50) 1950-1 Mad LJ 752: (AIR 1950 FC 1) 

4, 9, 12 

V89) 13 Bom 567 17 

<T20) 44 Bom 939: (AIR 1920 Bom 29) 9 

C28) 52 Bom 111: (AIR 1928 Bom 67) 9 

•’48) AIR 1948 Bom 226: (ILR (1948) Bom 
139 (FB) ) 9 

V83) 6 Mad 119 5 

C84) 7 Mad 423 5 

(’85) 8 Mad 478 5 


(Venkatarama Aiyar J.) 
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(’92) 15 Mad 366 . 

(’02) 25 Mad 300: (12 Mad LJ 128 FB) 

C08) 31 Mad 354: (18 Mad lAs^) 16 ’ 17 

(16) 39 Mad 896: (AIR 1916 Mad 887 (3)) 17 18 
(’26 49 Mad 691: (AIR 1926 Mad 816) 18 

(45) ILR (1945) Mad 803: (AIR 1945 

Mad 225) q 

(’46) ILR (1946) Kar 110: AIR 1947 Sind 12 21 

VENKATARAMA AIYAR J. : This is an ap- 
peal by the plaintiil against the judgment and 
decree of the Subordinate Judge of Palghat 
dismissing O. S. No. 49 of 1945 which was an 
action by her to enforce a charge. The facts 
are not in dispute. One Bava Kutti died leav- 
ing behind a son Koyathan and two daughters 
Bee Pathumma and Sa.yeed Mai Umma. After 
the death of Koyathan on 18-10-1929 his sister 
Bee Pathumma filed O. S. No. 36 of 1930 on 
the file of the Sub Court, Ottapalam for parti- 
tion of her share in the estate. This suit was 
transferred to the Sub Court, Palghat and was 
there numbered as O. S. No. 75 of 1932. The 
appellant Ammenumma is one of the daughters 
of Koyathan and was the 3rd defendant in that 
suit. On 23-8-1933 all the parties entered into 
a ‘razinama’, Ex. P. 1 , and a compromise 
decree was passed in terms thereof on 4-9-1933, 
Ex. P. 6. 

This decree provides that Bee Pathumma 
was to take over the share of Ammenumma & 
pay her in lieu thereof a sum of Rs. 7333-5-4 
within one month and the payment of this 
amount was charged on the suit properties. The 
amount not having been paid, Ammenumma 
filed O. S. No. 45 of 1938 on the file of the Sub 


Court, Palghat for the recovery of a sum of 
Rs. 10100 as due to her for principal and in- 
terest under the decree by enforcement of the 
charge. The suit was decreed after contest and 
a preliminary decree was passed on 12-12-1939, 
Ex. P. 2(a). Under this decree the amount due 
to the plaintiff as on 12-12-1939 was declared 
to be Rs. 11804-4-0. Clause 2 provided that the 
1st defendant Bee Pathumma was to pay this 
amount with subsequent interest into Court on 
or before 12-2-1940 and clause 3 directed that 


in default of payment the plaintiff was to ap- 
ply for a final decree for sale of the property. 

Clause 4 provided that the sale proceeds 
should be applied in payment of expenses, cost 
and amounts due to the plaintiff; the balance 
if any, being payable to the 1st defendant. The 
other clauses are not material for the purpose 
of this case. It may be mentioned that the 
decree does not contain the usual clause for 
redemption that on payment of the mortgage 
amount the mortgagee shall deliver the title 
deeds and if necessary retransfer the property 
to the mortgagor and put him in possession of 
the same. No amount was paid by the 1st 
defendant and the plaintiff filed I. A. No. 100 
of 1941 for the passing of a final decree. That 
application was dismissed as fresh notice to 
the defendants was not taken. 

I. A. No. 843 of 1943 was filed for reviewing 
the order in I. A. No. 100 of 1941. That was 
also dismissed on 25-8-1945; vide Ex. P. 5. It 
is after this that the plaintiff has instituted the 
present suit on 3-10-1945 for recovery of the 
balance amount due under the ‘razinama* de- 
cree in O. S. No. 75 of 1932, by enforcing the 
charge created under that decree by sale of 
the suit property. The plaintiff has given credit 
for a sum of Rs. 2516-6-0 received by her 
under the decree, Ex. P. 2(a) and also for 
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certain other amounts and the balance claimed 
as due on the date of the suit is Rs. 10733-2-8. 
Giving up Rs. 233-2-8 out of this, the claim is 
made for Rs. 10500 with subsequent interest 
and costs. 

(2) The 1st defendant Bee Pathumma con- 
tested the suit on the ground that it was barred 
by the rule of ‘res judicata’ by reason of the 
proceedings in O. S. No. 45 of 1938 and that 
it was barred by limitation. Sayeed Mai Umma, 
the sister of the 1st defendant having died 
prior to the suit, defendants 4 to 7 were im- 
pleaded as her legal representatives. They con- 
tended that items 36 to 46 in the plaint schedule 
were allotted to Sayeed Mai Umma free or 
charge and that the plaintiff had no right to 
proceed against them. They also put forward 
various other claims. The 1st defendant hav- 
ing died pending the suit, defendants 8 to 13 
were brought on record as her legal represen- 
tatives. The suit was heard by the Subordinate 
Judge of Palghat who held that the present 
suit was barred by reason of the decree in 
O. S. No. 45 of 1938 which was for enforcement 
of the same charge and between the same 
parties, that the only right of the plaintiff was 
to pursue her remedies under that decree and 
that a second suit was not maintainable under 
S. 11 C. P. C. 

He also held that as the amount was payable 
under the compromise decree, Ex. P. 6, on 
4-10-1933, the suit which was instituted on 
3-10-1945 was within time and that there was 
no bar of limitation. With reference to the 
pleas put forward by defendants 4 to 7 he held 
that items 36 to 46 were not liable for the suit 
claim and that the defendants were not entitled 
to any other relief. In the result in view of his 
finding that the suit was barred by the rule 
of res judicata, he dismissed it with costs. It 
is against this decree that the plaintiff has 
preferred this appeal. 

(3) On behalf of the appellant it was argued 
by Mi. K. Kuttikrishna Menon that as the law 
is now well settled that a second suit for 
redemption by a mortgagor is maintainable 
subject only to the conditions mentioned in S. 
60 of the Transfer of Property Act, it. should 
likewise be held that a second suit for sale 
by a mortgagee is maintainable subject only 
to the conditions mentioned in S. 67 of the 
Transfer of Property Act and that as there has 
been neither a decree for redemption nor any 
payment or deposit of the mortgage amount as 
provided in that section, the mortgagee has a 
right to bring the present action for sale No 
authority directly dealing with this question 
has been cited to us, and as the respondents 
were not represented by counsel, in view of 
the importance of the question, we reouested 

. * * . j » . . ^ a senior advocate 

of this court to assist as ‘amicus curiae’ and 

we are indebted to him for his learned argu- 
ments. 

(4) The starting point for the argument on 
behalf of the appellant is the rule now well 
established that successive suits for redemption 
are maintainable so long as there is no decree 
of Court foreclosing that right and that the 
bar of ‘res judicata’ is inapplicable to such 
suits. Vide — ‘Raghunath Singh v. Mt. Hans- 
raj Kunwar’, 56 All 561 (PC) and — ‘Subba 
Rao v. Matapalli Raiu’, 1950-1 Mad L J 752 
■<FC). Before discussing how far these decisions 
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could be used as authority for the maintainabi- 
lity of successive suits for sale by a mortgagee, 
it is necessary to examine the principles 
underlying those decisions. It will be conveni- 
ent to set out the relevant statutory provisions 
relating to the right of redemption and then 
refer to the authorities bearing on them. 

Section 60 of the Transfer of Property Act in 
so far as it is material for the present purpose 
provides that at any time after the principal 
money has become due, the mortgagor has a 
right on payment or tender of the mortgage 
amount to redeem the mortgage; “provided 
that the right conferred by this section has not 
been extinguished by the act of the parties or 
decree of a Court.” Section 92 of the Transfer 
of Property Act dealing with this right enacted 
that in a suit for redemption a decree be passed 
for taking of accounts or declaring the amounts 
due as on the date of the decree, that on the 
plaintiff paying the amount on or before a date 
to be fixed he should have redemption and 
that if no such payment was made he should 
be debarred from redeeming the property when 
the mortgage was by conditional sale or usu- 
fructuary mortgage or the property be sold, 
when it was a simple mortgage. 

Section 93 provided for the defendant apply- 
ing for an order for foreclosure or sale as the 
case might be in case the mortgagor did not 
pay the amount and it was further enacted 
that the Court should in the former case pass 
an order that the plaintiff shall be foreclosed 
of his right to redeem the property and in the 
latter case pass an order for sale and that on 
the passing of such an order the plaintiff’s right 
to redeem and the security should both be 
extinguished. 

(5) On these provisions the question frequent- 
ly arose for decision whether a second suit for 
redemption would lie when a previous suit for 
the same relief had been decreed but the 
decree was allowed to become barred by limi- 
tation. There was considerable authority in this 
Court for holding that a second suit was main- 
tainable so long as the relationship of mort- 
gagor and mortgagee subsisted. Vide — ‘Sami 
Achari v. Somasundaram’, 6 Mad 119, — ‘Peri- 
andi v. Angappa’, 7 Mad 423, — ‘Karuthasami 
v. Jaganatha’, 8 Mad 478 and — ‘Ramunni v. 
Brahma Dattan’, 15 Mad 366. The question 
came up for consideration before a Full Bench 
of this Court in — ‘Vedapuratti v. Vallabha 
Valiyaraja’, 25 Mad 300. It will be useful to 
examine the reasoning on which the decision 
in this case rests. Sir Arnold White C. J. stated 
the point for consideration in the following 
terms : 

“The answer to the question appears to me 
to depend not upon whether or not at the 
time of the bringing of the second suit the 
relation of mortgagor and mortgagee subsists 
between the parties but upon whether the 
mortgagor is precluded, by the operation of 
the doctrine ,of ‘res judicata’ by reason of 
the adjudication which he has already 
obtained, from bringing a second suit” 

After holding that the right to redeem had not 
been extinguished by the prior suit, the learned 
Chief Justice goes to observe that! 

“Though the right subsists, the remedy is 
barred by operation of the rule of law whir* 
is embodied in S. 13 (corresponding to S 11 
of the present Code) of the Civil Procedure 
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Code and that it is immaterial 

whether or not the decree in the first suit 
directs that it the mortgagor does not pay as 
ordered by t he Court the equity of redemp- 
tion should be foreclosed or the property 
should be sold.” 

Bhashyam Aiyangar J. dealing with the argu- 
ment that a suit for redemption was maintain- 
able so long as the relationship of mortgagor 
and mortgagee subsisted, observed as follows: 

“With all deference to the learned Judge I 
find it impossible to adopt the reasoning on 
which the decisions of this Court in — ‘Sami 
Achari v. Somasundaram’, 6 Mad 119, — 
Periandi v. Angappa’, 7 Mad 423, — ‘Karutha- 
sami v. Jaganatha’, 8 Mad 478 and — 'Ram- 
unni v. Brahmadattan’, 15 Mad 3G6 proceed 
and the conclusions arrived at therein. If 
those decisions are sound, there can be no 
limit to the number of successive suits for 
redemption of the same mortgage and the 
fundamental principle on which the doctrine 
of ‘res judicata’ is founded will have to be 
wholly ignored. If the principle of these 
decisions be — as it must — that so long as 
the relation of mortgagor and mortgagee is 
not extinguished by act o f parties or by 
order of Court under Ss. 87, 89 or 93 of the 
Transfer of Property Act or by S. 28 of the 
Limitation Act, the right of redemption is 
inseparable from such relation and that, 
therefore, there can be no impediment to the 
mortgagor’s bringing a suit for redemption 
although he had already obtained a decree 
for redemption, it will necessarily follow that 
he can institute in succession as many suits 
as he chooses for foreclosure or sale; for the 
right of redemption and the mortgage secu- 
rity are not extinguished until the passing of 
an order for foreclosure absolute or for sale,” 
and again, 

“In considering whether the plea of ‘res judi- 
cata’ operates as a bar to the suit, the ques- 
tion is not whether the alleged relation of 
mortgagor and mortgagee or any other legal 
relation between the parties to the suit sub- 
sists, but whether assuming the same to sub- 
sist, the plaintiff is not precluded from 
seeking to enforce his right by reason of his 
having already sued upon the same cause of 
action and obtained an adjudication which 
it was competent for him to enforce and 
execute.” 

Dealing with the language of S. 60 of the 
Transfer of Property Act the learned Judge 
held that by virtue of Sec. 2 (a) of the Transfer 
of Property Act the provisions of other enact- 
ments remained unaffected and that therefore 
the rights conferred by S. GO were controlled 
by the rule of ‘res judicata’ enacted in the 
Civil Procedure Code: Vide page 319, and he 
referred to the well-established principle that 
a remedy might be barred even though the 
right might not be extinguished and expressed 
the view that for the same reason a second suit 
for redemption might be barred if a prior suit 
had been dismissed under S. 102 now Order IX. 
Rule 8 C. P. C. or withdrawn without leave of 
the Court under S. 373 now Order XXIII, R. 1 
C. P. C. The other learned Judges concurred 
in this view. The ratio of this decision is that 
though the relationship of mortgagor and mort- 
gagee might subsist by reason of the provisions 
of the Transfer of Property Act the rights con- 
ferred by that Act are subject to other provi- 
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sions of law and that, therefore, the right to 
redeem conferred by S. 60 of the Act is 
controlled by such provisions as S. 11, Order 
IX, Rule 9 and Order XXIII rule 1 C. P. C. 

(6) Then we come to the decision of the 
Privy Council in — ‘Raghunath Singh v. Hans- 
raj Kunwar’, 56 All 561 (PC). In that case a 
decree for redemption had been made in 1896 
declaring the amount payable by the mortgagor 
as on 15-11-1896, providing for redemption on 
payment of the amount and further providing 
that “in case of default his case will stand 
dismissed.” The amount was not paid. On 
5-3-1924 a second suit for redemption was filed 
by the legal representatives of the mortgagor 
and the plea put forward was that it was not 
maintainable. The Courts in India overruled 
this plea and granted a decree for redemption. 
The mortgagee appealed to the Privy Council 
and on his behalf three contentions were put 
forward: (1) that the remedy of the mortgagor 
was in execution of the decree of 1896; (2) that 
the second action was barred under S. 11, 
C. P. C.; and (3) that in substance the decree 
in the prior suit was one of foreclosure. Deal- 
ing with the second contention that the action 
was barred by the doctrine of ‘res judicata’ the 
Privy Council observed as follows : 

“In regard to the second point their Lordships 
are of opinion that no relevant question of 
‘res judicata’ here arises. The issues decided 
in the former suit were (1) whether the 
mortgagors were then entitled to redeem; 
(2) the amount then to be paid if redemption 
then took place. The issues in the present 
suit are (1) whether the right to redeem now 
exists, and (2) the amount now to be paid 
if redemption now takes place.” 
and 

“It is sufficient to say in regard to the second 
point, that if the appellants fail to establish 
under their third point that the old decree 
extinguished the right to redeem, there is in 
their Lordships’ opinion no ground for saying 
that the old decree operated by way of ‘res 
judicata’ so as to prevent the Courts, under 
S. 11 C. P. C. from trying the present suit.” 

Dealing with the third point the Judicial Com- 
mittee examined Sections 60, 92 and 93 of the 
Transfer of Property Act and held that the 
decree passed in 1896 was not one which fore- 
closed the right of redemption and in the result 
the second suit for redemption was held main- 
tainable. 

(7) According to the decision of the Judicial 
Committee, therefore, S. 60 of the Transfer of 
Property Act is the paramount provision; under 
that section the question is whether the right 
to redeem has been extinguished by act of 
parties or decree of Court and where there has 
been no such extinguishment, an action for 
redemption will be available to the mortgagor 
notwithstanding that there was a prior action. 

(8) Dealing particularly with the question of 
‘res judicata’ the Privy Council observed that 
the issues involved in the two suits were differ- 
ent because the right of redemption and the 
amount to be paid for redemption would be 
different at the two dates. That is to say the 
cause of action is not the same and the prin- 
ciple of ‘res judicata’ would be inapplicable. 

(9) We may now consider the decision of this 
Court reported in — ‘Mattapalli Raju v. Ven- 
kata Raghavayya’, ILR (1945) Mad 803. The 
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facts of that case were that the mortgagor exe- 
cuted a simple mortgage on 2-1-1914 and a 
usufructuary mortgage on 27-11-1915. The 
mortgagor filed a suit for redemption, O.S. No. 
53 of 1929, but withdrew it without obtaining 
the permission of the Court for instituting a 
fresh suit. The question arose whether he was 
precluded by the terms of Order XXIII Rule 1 
C. P. C. from filing a fresh suit for redemption. 
Dealing with the contention that the suit was 
maintainable under S. 60 of the Transfer of 
Property Act notwithstanding the bar under 
Order XXIII, Rule 1 C. P. C. the Court observ- 
ed as follows : 

“It is however urged for the mortgagor that 
redemption actions stand on a special footing 
as mortgagors have a statutory right to re- 
deem under S. 60 of the Transfer of Property 
Act at any time after the mortgage money 
has become due and they can be deprived of 
such right only in the manner contemplated 
in that section, and that, therefore. Or. XXIII 
rule 1 cannot bar the exercise of such right 
until it is extinguished ‘by act of the parties 
or by a decree of a Court’. Reliance is placed 
m support of this argument on the decisions 
ol the Judicial Committee in — ‘Raghunath 
Singh v. Hansraj Kunwar’. 56 All 561 (PC) 
and— ‘Papamma Ra 0 v. Virapratapa H. V 
Ramachandra Raju’, 19 Mad 249 (PC). It is 
true that S. 60 confers upon a mortgagor a 
1 ^ redeem on certain conditions ‘provid- 

ed that the right conferred by this section 
has not been extinguished by act of the 
parties or by decree of a Court’. But this 
enactment cannot have the effect of overrid- 
es., 0 * 11 ^ statutory provisions which may 
limit or bar the exercise of such right in 
certain circumstances. Order XXIII rule 1 
contains no saving provision in favour of 
^ ^demotion and there is nothing in 

S ' in* °* the Transfer of Property Act to 
qualify the operation of that rule 7 in such 

In the result it was held that the second suit 
was not maintainable. In — ‘Raiaram v R.n! 

theV 9 ? 8 B ° m 226 : ILR (1948) Bom 
189 (FB) the facts were that while a suit for 

redemption was pending the plaintiff died- no 

legal representatives were brought on record 

r?le 9 C S P C & L under Order XXI? 
rule 9 C. P C. as having abated. The auestion 

arose whether a later suit for redemntinr; k 

the legal representatives was barred unde? that 

provision. In holding that it was not Ph l 

observed 6 : 1 ” 8 ** jUdgment ° f the Fuil Bexfch 

“Now the Civil Procedure Code deals with 
procedure relating to all suits. There S *a 
special law, which deals with rights of mort 
gagors and mortgagees, and thit law Ts to 
be found m the Transfer of Property Act 99 

After setting out the provisions of S. 60 of the 

Transfer of Property Act, the learned Judge 
went on to observe: Q S e 

Therefore in our opinion, the general nrmn 
sions of the Civil Procedure Code as com 
tamed in Order XXII, Rule 9 are to that 

I n? V t 6 £i T n by f the / p ® cific Provisions of 
S. 60 of the Transfer of Property Act So 

long as the relationship of mortgagor " and 

mortgagee continues, and so long as the ri«ht 

to redeem has not been extinguished by* a 

v decree of the Court, or by the act of the 
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parties, the mortgagor is entitled to go to a 
Court of law to enforce his right. Of course 
the position with regard to limitation is 
different, because the Limitation Act expressly 
provides that the period of limitation for 
redemption suits is sixty years.’’ 

Reference was then made to — ‘Sridhar Sadba 
v. Ganu Mahadu’, 52 Bom 111, where it was 
held that the dismissal of a redemption suit 
for default did not bar the second suit for 
redemption under Order IX, Rule 9; and to — 
Ramchandra Kolaji v. Hanmanta Laxman’, 44 
Bom 939 where the withdrawal of a redemption 
suit without permission was held not to bar the 
second suit for redemption under Order XXIII, 
Rule 1. It was held that the causes of action 
tor the two suits were different. The decision 
‘Mattapalli Raju v. Venkata Raghavavya’. 
ILR (1945) Mad 803 was taken in appeal and 
the same was heard by the Federal Court Vide 
— ‘Subbarao v. Mattapalli Raju’. 1950-1 Mad 
L J '52 (FC). Kania C. J. delivering the jud*- 
ment of the Court referred to the divergent 
views held by this Court and the Bombay Hic-h 
Court and observed: 13 

“In our^ opinion the view of the Madras High 
Court is incorrect. We prefer the view taken 
by the Bombay High Court on this point The 
right of redemption is an incident of a sub- 
sisting mortgage and it subsists so long as 
the mortgage itself subsists. As held bv the 
Privy Council in — ‘Raghunath Singh v 
Hansraj Kunwar’, 56 All 561 (PC) the right 
of redemption can be extinguished' as pro- 
vided in S. 60 of the Transfer of Proper! v Act 
and when it is alleged to have been extin- 

a decree, the decree should run 
strictly in accordance with the form prescrib- 
ed for the purpose. Unless the equity of 
redemption is so extinguished, a second suit 
for Redemption by the mortgagor, if filed 
within the period of limitation, is not there- 
t or f, barred. The Board expressly held that 
if the appellants failed to establish' that the 
old decree extinguished the right to redeem 
there was no ground for saying that the old 
decree operated as ‘res judicata’ and the 
Courts were prevented from trying the second 
suit under S. 11 C. P. C. They, therefore 
held that the right to redeem was not extin- 
guished by the procedural provisions con- 
tained in the Civil Procedure Code.” 

Dealing with the objection based on Or. XXITT 

rule 1C. P. C. the Court referred to the 

observations in — ‘Raghunath Singh v Hansrai 

Kunwar’, 56 All 561 (P.C.) that the causes 

action in the two suits were different and 
observed as follows: 

“The Board held in that case that the trial of 
these issues was not barred under Section 11 
* ** j follows therefore that if the ri^h* 

?L re n^r 1 r^r 18 ? ot extinguished, provisions 

I* ™ le 9 ’ Order XXIII rule 1 

Lit K ar the mo ^gagor from filing a 
^ « because, as in a partition suit, the 
cause of action in a redemption suit is a 
recurring one. The cause of action in each 
successive action, until the right of redemp- 
tion is extinguished or a suit for redemption 
is time barred, is a different one.” 

(10) In this view it was held that the second 
suit was maintainable. 

,,01) The result of the above authorities mav 
thus be summed up: (l) The provisions of the 
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Transfer of Property Act relating to mortgages 
form a special law and the rights and liabilities 
of mortgagors and mortgagees have to be work- 
ed out in accordance with those provisions; (2) 
the right to redeem is an incident of the 
relationship of mortgagor and mortgagee. It 
subsists so long as the relationship subsists and 
it is enforceable under S. 60 of the Transfer of 
Property Act so long as it subsists; (3) a second 
suit for redemption which is not barred by S. 
60 of the Transfer of Property Act will not be 
•barred under S. 11 C. P. C., because the special 
provisions of S. 60 of the Transfer of Property 
Act will override the general provisions of the 
C. P. C.; ‘Generalia specialibus non derpgant’; 
and because the cause of action for the later 
suit is not the same as in the earlier suit 
inasmuch as the right to redeem is a continuing 
and recurring right. For the same reasons a 
second suit for redemption will not be barred 
by the provisions of Order IX rule 9, O. XXII, 
rule 9 and Order XXIII, rule 1 C. P. C. 

(12) Applying these principles 1o a second 
suit for sale by a mortgagee, it has first to be 
seen whether such a suit could be maintained 
under the provisions of the Transfer of Pro- 
perty Act. The right to obtain a decree for 
sale of the mortgaged property is conferred by 
S. 67 of the Transfer of Property Act. That 
section, so far as it is material for the present 
purpose, runs as follows: 

“The mortgagee has at any time after the 
mortgage money has become due to him and 
before a decree has been made for the re- 
demption of the mortgaged property, or the 
mortgage money has been paid or deposited, 
a right to obtain from the Court a decree that 
the mortgagor shall be absolutely debarred of 
his right to redeem the property, or a decree 
that the property be sold.” 

The section deals with suils both for fore- 
closure and for sale and the provisions contain- 
ed therein must be read distributively in 
relation to the two subjects. So read, the 
section enacts that (1) a suit for foreclosure 
can be filed after the mortgage amount has 
become due and before a decree for redemption 
has been made and (2) a suit for sale can be 
filed after the amount has become due and 
before it has been paid or deposited in the 
manner provided. It has been suggested that 
there is nothing in S. 67 corresponding to the 
proviso in S. 60 on which the decisions in — 
‘Raghunath Singh v. Hansraj Kunwar\ 56 All 
561 (PC) and — ‘Subba Rao v. Mattapali Raju\ 
1950-1 Mad L J 752 (FC) were based and that, 
therefore, the considerations applicable to a 
second suit for redemption would not be appli- 
cable to a second suit for sale. 

But what is enacted in the form of a proviso 
to S. 60 is enacted as part of the section itself 
in S. 67 and in substance the position is not 
different. Even the differences in the form in 
the draftsmanship of the two sections might be 
due to the fact that while S. 60 deals only with 
the right to redeem, S. 67 deals with both the 
right to foreclosure and the right to sale and 
the language had to be adopted to cover both 
the rights. Thus on the language of S. 67 this 
action is clearly maintainable as the mortgage 
money had not been paid. As already men- 
tioned there is not even the usual clause for 
redemption in the decree, Ex. P. 2 (a). 

(13) We may now turn to the provisions of 
Order XXXIV, C. P. C. and see what light 
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they throw on the point now under considera- 
tion. Rules 2 and 3 deal with suits for fore- 
closure; rules 4 and 5 with suits for sale and 
rules 7 and 8 with suits for redemption. Rule 
2 enacts that the preliminary decree in a suit 
for foreclosure shall order an account of the 
amount due or declare it as on the date of 
the decree; direct that on payment of such 
amount by defendants there shall be redemp- 
tion; that in default of such payment the 
mortgagee shall be entitled to apply for fore- 
closure. The Court has the power to extend 
the time for payment. Rule 3 provides for a 
final decree being passed in terms of rule 2. 
Dealing with suits for sale rule 4 enacts that 
a preliminary decree has to be passed in the 
same terms as the decree in rule 2; that is to 
say the amount payable should be ascertained 
as on the date of the decree; time for payment 
should be fixed and provision should be made 
lor redemption on payment within time. 

The only difference in the form of the decree 
is that in case of default in payment by the 
mortgagor, the mortgagee is to apply for a 
decree for sale and not for foreclosure. The 
preliminary decree in a suit for redemption 
under rule 7 is to contain the same directions 
as a preliminary decree for foreclosure suit 
under rule 2 and is to provide for the taking 
of accounts, declare the amount payable fixing 
a date for payment and provide for redemption 
on payment. In default of payment by the 
plaintiff, the defendant, mortgagee, is entitled 
to apply for a final decree for sale or for fore- 
closure according to the character of the mort- 
gage which is the subject-matter of the suit. 
Rule 8 provides for the passing of an appro- 
priate final decree. 

(14) It will thus be seen that whatsoever be 
the nature of the suits the preliminary decrees 
to be passed therein are in substance the same; 
the amount due to the mortgagee is to be ascer- 
tained, a time is to be fixed for payment of the 
amount, with a power in the court to extend 
the same and redemption is to be decreed on 
payment by the mortgagor. Thus all the three 
decrees run on the same lines. It is only in 
the case of default in payment that there i§ 
a difference in the form of the final decree to 
be passed; it will be a foreclosure decree in 
some cases and a decree for sale in others. This 
difference in the character of the final decree 
arises out of the difference in the nature of 
the mortgages and has no relation to the differ- 
ence in the nature of suits filed thereon, 
whether it is for foreclosure, for sale or for 
redemption. 

(15) From the foregoing review of the sta- 
tutory provisions it will be abundantly clear 
that whatever the nature of the suit that is 
filed on a mortgage, the rights and liabilities 
of the mortgagor and the mortgagee are the 
same. On principle it cannot be otherwise. In 
law the right to redeem and the right to 
foreclose are co-extensive; and the right to sell 
is, under the Indian law, a substitute for the 
right to foreclose, in the case of certain mort- 
gages. In view of the fact that a mortgage 
transaction creates one jural relationship in- 
volving reciprocal rights and obligations between 
mortgagor and mortgagee, it will be illogical 
to hold that principles applicable to one of them 
are not applicable to the other. 

Differentiation in the mutual rights and 
obligations of the mortgagor and mortgagee 
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must inevitably result in anomalies in the 
administration of the law of mortgages. By 
way of illustration we can take the case of a 
usufructuary mortgage with a personal coven- 
ant. The mortgagee files a suit for sale on 
the basis of the covenant to pay; the suit is 
decreed but the execution of the decree be- 
comes time barred. The law as now settled 
is that this decree does not preclude the mort- 
gagor from . filing a suit for redemption. In 
that suit it is open to the defendant mortgagee, 
to apply for a decree for sale under Or. XXXIV 
rules 7 and 8. How is this to be reconciled 
with the view that a suit for sale by him is 
barred under S. 11 C. P. C.? 

If the decree in the prior suit operates to 
extinguish the right of the mortgagee to sell 
the hypotheca which right thereafter becomes 
merged in the decree and could be exercised 
only thereunder, on what principle can a fresh 
decree for sale be passed in his favour in the 
mortgagor’s suit for redemption? The theory 
that the original cause of action is gone — 
‘transit in rem judicature — which is the 
foundation of the doctrine of ‘res judicata’ will 
be a bar to the grant of that relief in the 
mortgagor s action as well. It will be contrary 
to the provisions of the statute to hold in such 
a case that the mortgagor can get a decree for 
redemption under rules 7 and 8 but that no 
decree for sale could be passed in favour of 
the mortgagee under those provisions. 

(16) The view that, on principle, suits for 
sale stand on the same footing as suits for 
redemption derives considerable support from 
the judgment of Bhashyam Aiyangar J in - 
‘Vedapuratti v. Vallabha Valia Raja’, 25 Mad 
300. He no doubt held that a second suit for 
redemption was barred, a view which has now 
been rejected but in discussing the legal posi- 
tion he examined both Ss. 60 and 67 of the 
Transfer of Property Act and proceeds on the 
view that the rights under both the sections 
are correlative. Vide pages 310 and 320. He 
also examines the provisions of the Act relating 
to the form of decree to be passed in suits 
for redemption, sale and foreclosure and 


“that whether the decree be in a suit for fore 

closure or in a suit for sale or in a suit fo 

redemption there is in each a conditions 

decree foi redemption in favour of the morf 

gagor, the condition being the payment b 

the mortgagor of the amount decreed on o 
before the day fixed.” 


(17) Dealing particularly with the plea of 
res judicata the learned Judge referred to the 
decision in — ‘Maloji v. Sagaji’, 13 Bom 
where a prior suit for redemption by a mort- 
gagor was held to bar a subsequent suit for 
sale by a mortgagee, notwithstanding that the 
prior decree did not provide for sale in default 
of payment and observed as follows: 

“Whether or not the decision that the subse- 
quent suit for sale which was brought bv the 
defendants in the former suit was barred bv 
the decree in the first suit is strictly warrant 
ed by S. 13 (Expin. II) C. P. C., it is cerl 
tainly in conformity with S. 67 of the Transfer 
of Property Act which provides that a mort- 
gagee can bring a suit for foreclosure or sale 
only before a decree has been made for 
redemption of the mortgaged property. It is 
therefore, of the highest importance that de- 


crees in mortgage suits should be complete 
not only so far as the rights of the plaintiff 
are concerned, but also in so far as the rights 
of the defendant are concerned; and the fact 
that the decree is imperfect will not enable 
the defendant to enforce his rights under the 
mortgage as plaintiff in a suit (Subsequently 
to be brought by him, if such rights could 
have been enforced by him in the former 
suit and provided for in the decree passed 
therein.” 


A converse case to that decided in — ‘Maloji 
v. Sagaji’, 13 Bom 567 came up for consideration 
in — ‘Ranga Aiyangar v.. iviarayana Cnanar , 39 
Mad 896. There a usufructuary mortgagee 
obtained a decree for sale but it was not exe- 
cuted. Pie, however, continued in possession of 
the properties. The mortgagor then filed a suit 
for redemption. It was held following the 
observations of Bhashyam Aivanerar J. in — 
‘Vedapuratti v. Vallabha Valiaya Raja’, 25 Mad 
300 (FB) that the second suit was oarrecl. Tfte 
following observations of Sadasiva Aiyar J. 
may be quoted: 

“A decree for redemption is almost invariably 
a conditional decree whether it is passed in 
a mortgagee’s suit for sale or a mortgagor’s 
suit for redemption. No doubt where it is 
passed in a mortgagee’s suit for sale it is 
not usually passed on the invitaiion of the 
mortgagor (defendant) and in the language 
used in — ‘Adipuranam Pillai v. Gopala- 
swami Mudali’, 31 Mad 354 ‘the defendant is 
a decreeholder in spite of himself, an involun- 
tary decreeholder’. But I do not see how this 
could on principle make any difference in the 
decision of the question whether the mort- 
gagor defendant who has been given such a 
decree is entitled only to execute that decree 
or whether he is entitled to bring a fresh 
suit for redemption despite the doctrine of 
res judicata”. 

(18) The facts in — ‘Ellaravan v. Nagaswami 
Aiyar’, 49 Mad 691 were similar to those in — 
‘Ranga Iyengar v. Narayana Cnanar', j 9 Mad 
896. There was a prior decree for sale in a 
usufructuary mortgagee’s suit based on the 
personal covenant; it remained unexecuted and 
became barred and a suit for redemption was 
instituted by the mortgagor. In holding that 
this suit was not maintainable, Wallace J. 
observed : 


“It follows then, that, after a decree in a 
mortgage suit, whatever the form of that 
decree, whether for foreclosure, sale or re- 
demption, the parties to the mortgage and to 
the suit and their legal representatives or 
assignees cannot maintain in future any 

separate suit or any claim arising out of the 
mortgage.” 

Madhavan Nair J. observed at p. 711: 


At nu uuuot xrue tnat in tne present case 
the decree in the prior suit was one for the 
f ale ?/ the properties and not for redemotion; 
but if we have regard to the real nature of 
the decree for sale passed under Ss. 88 and 
89 of the Transfer of Property Act, it will 
be f° u ncl that this difference does not really 
make the decision inapplicable.” 

All these authorities proceed on the view that 
on the provisions 0 f the Transfer of Property 
Act and Order XXXIV C. P. C., the nature of 
the suit that is laid on the mortgage makes nn 

difference in the rights of the mortgagor and 
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the mortgagee and that, therefore, a second 
?uit for redemption would be barred under S. 
11 iiether the prior suit was one for redemp- 
tic ' as in — ‘Vedapuratti v. Vallabha Valia- 
ra.a’, 25 Mad 300 (EB) or was for sale as in 
— ‘Ranga Aiyangar v. Narayana Chariar’, 39 
Mad 896 and — ‘Ellarayan v. Nagaswami Iyer’ 
49 Mad 691. 

'19) When once it is held, as now it has been, 
that a second suit for redemption is maintain- 
able so long as it is not barred under S. 60 
at the Transfer of Property Act. i,t should 
logically follow that a second suit for sale 
should likewise be maintainable so long as it 
is not barred by S. 67 of the Transfer of Pro- 
perty Act. If S. 11 C. P. C. cannot operate to 
curtail or abridge the rights conferred bv Sec. 
60 of the Transfer of Property Act, on principle, 
it cannot operate to cut down the rights under 
S. 67 of the Transfer of Property Act either 
and the second suit for sale must accordingly 
be held to be not barred as ‘res judicata’. 

(20) In — ‘Raghunath Singh v. Hansraj Kun- 
war\ 56 All 561 (PC) the Privy Council 
observed that a second suit for redemption was 
not barred on the ground of res judicata be- 
cause in the first suit the issue was what 
amount had to be paid then by the mortgagor 
for redemption whereas in the second suit the 
issue was what amount had to be paid at the 
time of that suit for redemption. This reason- 
ing is obviously based on the form of the decree 
to be passed in redemption suits, which has to 
declare the amount due as on the date of the 
decree in that suit, and provide for redemption 
on payment of that amount. The issue in 1896 
suit was what amount was payable on the date 
of the decree in that suit whereas the amount 
payable in 1924 suit was the amount pavable 
on the date of the decree in that suit. Accord- 
ing to the Privy Council as the ascertainment 
of the amount payable by the mortgagor was 
an essential issue in a suit for redemption and 
as that issue must be necessarily different in 
the two suits there could be no bar of ‘res 
judicata’. 

; The same reasoning must apply to suits for 
sale and foreclosure as well, as the amount pay- 
able by the mortgagor has to be ascertained and 
declared in the preliminary decree which is to 
be passed under rules 2 and 4 in suits for fore- 
closure and sale. Dealing particularly with 
the facts of this case, the decree in the prior 
suit Ex. P-2 (a) declared that Rs. 11804-4-0 was 
due to the appellant on 12-12-1939. In the pre- 
sent suit the plaintiff claims that a sum of 
Rs. 10500 was due to her. The defendants dis- 
pute it. . Issue No. 3 in the suit runs as follows : 
“What, if any, is the correct amount due to the 
plaint iff?” The finding on that issue is that the 
amount claimed is correct. This issue could 
obviously not have been the subject-matter of 
decision in the prior suit and on the principle 
laid clown in — ‘Raghunath Singh v. Hansraj 
Kunwar’, 56 All 561 (PC), it must be held that 
the decree Ex. P-2 (a) cannot operate as res 
judicata in this suit. 

(21) Mr. N. Sivaramakrishna Aiyar brought 
to our notice the decision in — ‘Bhajanmal 
Tapondas v. Tikamdas’, ILR (1946) Kar 110: 
AIR 1947 Sind 12, as authority for the position 
that a second suit for sale by a mortgagee is 
not maintainable. The facts of that case were, 
that one Tapondas executed a simple mortgage 


on 7-2-1920. In 1924, a suit O. S. No 147 of 
1924 was filed to enforce this mortgage and a 
preliminary decree for sale was passed. An 
application for final decree was filed on 29-2- 
1934 and was dismissed as barred by limitation. 
Then a second suit was filed in 1939 basing 
itself on the preliminary decree in O. S. No 
147 of 1924 and the question was whether such 
a suit was maintainable. 

It was held that both under English and 
Indian law the right of a party is only to exe- 
cute a decree and not to file a further action 
on it. The suit in that case was not one to en- 
force the mortgage dated 7-2-1950 and it would 
seem that such a suit would have been barred 
by limitation. The question whether a second 
suit on the mortgage itself was maintainable 
did not arise for determination and it is for 
this reason that the decision in — ‘Raghunath 
Singh v. Hansraj Kunwar’, 56 All 561 (PC) is 
not even referred to in the judgment. This 
decision, therefore, is no authority for the posi- 
tion contended for on behalf of the respondents. 

(22) In conclusion we are of opinion that a 
mortgagee has a right under S. 67 of the Trans- 
fer of Property Act to file a suit for sale subject 
only to the conditions prescribed therein and 
of course subject to the law of limitation and 
that such a suit is not barred under S. 11, C. 
P. C. by reason of a decree for sale passed on 
the same mortgage in a prior suit and that un- 
der S. 100 of the Transfer of Property Act the 
same principle applies to a second suit for sale 
to enforce a charge. 

(23) In the result the suit will be decreed as 
prayed for with costs, both here and in the 
Court below as against defendants 8 to 13, who 
are the legal representatives of the 1st defen- 
dant. Time for payment, three months. In 
view of the finding on Issue No. 5 Items 36 to 
46 of plaint schedule will be excluded from the 
decree. 

A/V.R.B. Suit decreed. 
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M. A. Janaki, Petitioner v. M. A. Srirangam- 
mal, Respondent. 

Civil Misc. Petn. No. 14691 of 1951, D/- 15- 
2-1952. 

Constitution of India, Art. 133 — Suit under 
Madras High Court Original Side Rules, Or. 
45 Rule 4 dismissed — Appeal dismissed for 
default of appearance — Application to re- 
store also dismissed — Dismissal order is nei- 
ther judgment, decree nor final order. 

Where an appeal from an order dis- 
missing a suit by an originating summons 
under O. 45 Rule 4 of the Original Side 
Rules of the High Court is dismissed for 
default of appearance in person or by ad- 
vocate and an application filed under O. 
41, Rule 19, Civil P.C., for restoration of 
the appeal and for re-hearing is also dis- 
missed, the order dismissing the applica- 
tion is neither a judgment nor a decree 
nor a final order within the meaning of 
Art. 133. It is not a judgment or decree 
because it was not passed in a suit or ap- 
peal. It is not a final order as it does not 
deal with the rights of parties. It is a 
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matter of procedure and not an order 
passed on the merits. (Paras 1, 2) 

Anno: C.P.C., S. 109 N. 4. 

Petitioner in person; K. Sankara Sastri, for 

Respondent. 

REFERENCE / Para 

(’37) AIR 1937 All 566: (171 Ind Cas 29) 2 

RAJ AM ANNA R, C. J. : The petitioner filed 
* S tt ^ by an ori §' in ating summons under Or. 
XLV Rule 4 of the Original Side Rules of this 
Court for the determination of certain questions 
relating to deeds of settlement executed by her 
father. The suit came on before Krishnaswami 
Nayudu J. who dismissed it on the ground that 
the matters in controversy could not be gone 
into on an originating summons in a summary 
manner. The learned Judge therefore referred 
the plaintiff to a suit, if she was so advised. 

filed an a PPeal against this order 
of the learned Judge (O. S. A. No. 112 of 1950) 

That appeal was dismissed on 24-1-1951 for de- 
fauU; of appearance in person or by advocate. 
The petitioner then filed an application (C. M. 

r' ^ 0, -d 2 n 3 ? f 1951) under ° r * XLI > Rule 19. 
Civil P. C., for restoration of the appeal and 

for re-hearing. This application was dismissed 

by this Court on 23-4-1951. The petitioner now 

seeks leave to appeal to the Supreme Court 

against this last order of this Court in C. M 

.. . No. 2733 of 1951. The application is opposed. 

. T he relevant provision of law is Art. 133 

? f l he „ Constltu t lon under which an appeal lies 
to the Supreme Court from any judgment, decree 
or final order in a civil proceeding of a High 

m i h ? tem lory of India if the High Court 
certifies that one or other of the conditions men- 
tioned in clauses (a), (b) and (c) is satisfied and 
where the decision of this Court affirms the 
decision of the Court below the appeal involves 
■some substantial question of law. We are of 
npimon that the order in question is neither a 
'judgment nor a decree nor a final order. It is 
not a judgment or decree because it was not 
passed in a suit or appeal. Is it then a final 
order’ In our opinion it is not. It does not 
deal with the rights of parties. It is a matter 
of procedure and not an order passed on the 
merits. The result of the order in question was 
l ea y e _ undisturbed our decree and judg- 
merA dismissing the petitioner’s appeal. Vide 

All V L ? la Am a™ath\ AIR 1937 

fWi C ni?u- that We could not have certi - 

fied that the petitioner was entitled to appeal 

to the Supreme Court against the judgment and 

decree in the main appeal, because that was 

an affirming judgment and obviously the appeal 

did not involve any substantial question of law 

The grounds which are now sought to be urged 

against our later order are all grounds which 

couto have been urged in the appeal against the 

judgment in the main appeal. If the petitioner 

as we have just held, was not entitled to leave 

to appeal to the Supreme Court against the 

judgment in the appeal, we fail to see how she 

can be allowed to get the same relief by this 

indirect method. The application is, therefore 

dismissed with costs. 


A/V.S.B. 


Application dismissed. 
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GOVINDA MENON AND CHANDRA REDDI JJ. 

C. Chenchanna Naidu, Petitioner v. Praja 
Seva Transports Ltd., Cuddappah and another, 
Respondents. 

Civil Misc. Petns. Nos. 1097 and 1098 of 1951, 
D/- 26-10-1951. 

t (a) Civil P. C. (1908), O. 47 R. 1 — Appli- 
cation under Art. 226 of the Constitution — 
Review — Constitution of India, Art. 226. 

If the application for the issue of a writ 
under Art. 226 is made on the civil side, 
in dealing with such an application the 
High Court is governed by the provisions 
of the Civil Procedure Code, and the High 
Court has jurisdiction to review its order 
under Art. 226. AIR 1938 Mad 722, Rel. on. 

(Para 11) 

Anno: C. P. C. O. 47 R. 1 N. 2. 

(b) Civil P. C. (1908), O. 47 R. 1 — “Error 
apparent on the face of the record.” 

The order ‘ex facie’ should show that the 
Government applied its mind to a consi- 
deration of the question whether the order 
under revision was under one or the other 
of the three categories mentioned in S. 64-A 
of the Motor Vehicles Act. Where at the 
time when the High Court passed its order 
on a petition under Art. 226, the question 
whether the Government acted without 
jurisdiction in exercising its powers under 
S. 64-A or whether the order of the Central 
Road Traffic Board, was one which could be 
called either illegal or irregular or im- 
proper, to enable the State Government to 
interfere with that order was not consi- 
dered by it, such an omission would con- 
stitute “an error apparent on the face of 
the record.” Case law discussed. (Para 19) 
Anno: C. P. C., O. 47 R. 1 N. 15. 

K Rajah Aiyar and A. Bhujanga Rao, for 
Petitioner; Vepa P. Sarathi, for the State 
Counsel; and C. A. Vaidhialingam and C Kon- 
diah, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’22) 26 Cal WN 697: (AIR 1922 PC 112) l| 

(’51) AIR 1951 Bom 25: (52 Cri LJ 305 FB) 9 

( 25) 29 Cal WN 148: (AIR 1925 Cal 304) 14 

(’27) AIR 1927 Cal 534: (54 Cal 405) 16 

£29 ) AIR 1929 Cal 17: (115 Ind Cas 357) 15 

( 23) 46 Mad 955: (AIR 1924 Mad 98) 17, 18 

(25) 49 Mad LJ 671 : (AIR 1925 Mad 1031) 16 

( 38) ILR (1938) Mad 816: (AIR 1938 
Mad 722) 

(’39) 1939-2 Mad LJ 809: (AIR 1940 Mad 17) 

i 9 ! 1 ' 2 (AIR 1941 Mad 318) 17 

(25) 3 Rang 261: (AIR 1925 Rang 314) 16 

CHANDRA REDDI, J.: This is a petition for 
review of our order in C. M. P. No. 605 of 1951 
dated 9th January 1951 declining to issue a writ 
of certiorari calling for records in G. O Ms 5494 
Home department. Government of Madras 
dated 27th December 1950 and to quash the said' 

Government Order. The circumstances that 

fofiow™ the fllmg ° £ tha t Petition are K 

(2) The petitioner along with the first 
herem and some others annlied to n-J ?? nden ! 
Transport Authority, Cuddfpah for pucca pfrmlli 

Madanapalle ££ %%£££%£ 
onal Transport AuthorRy rejecLf the 3 
of the petitioner while that of ■ f w PpIlcatlotl 

was allowed. of first respondent 
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(3) Against this order an appeal was filed to the 
Central Road Traffic Board, Madras, by the peti- 
tioner. The Appellate Tribunal cancelled the 
permit granted to the first respondent and directed 
the issue of one to the petitioner herein. 

(4) Thereupon the first respondent preferred a 
revision to the Government of Madras against the 
order of the Central Road Traffic Board. The 
Government in its G. O. Ms. 5424 M. Home depart- 
ment referred to above allowed the revision peti- 
tion filed by the first respondent and set aside the 
order of the Central Road Traffic Board in so far 
as it related to the granting of a permit to the 
petitioner. 

(5) This led the petitioner to invoke the juris- 
diction of this Court under Art. 226 of the Con- 
stitution of India in the manner and for the 
relief mentioned above. The main ground upon 
which that petition was based was that the order 
of the Government disclosed no reason for inter- 
fering with that of the Appellate authority and 
therefore was one passed arbitrarily. 

(6) When this petition came before us on 9th 
January we rejected it observing that we saw no 
reason to hold that the State Government has 
exercised jurisdiction vested in it under S. 64-A 
of the Madras Motor Vehicles Act illegally or with 
material irregularity and that there were no 
grounds for interference. 

(6a) A day or two after the disposal of that peti- 
tion the jurisdiction of the State Government to 
exercise its revisional powers under S. 64-A. of the 
Motor Vehicles Act without finding whether the 
order sought to be revised was illegal, irregular 
or improper as required by the provisions of the 
section was questioned in another application for 
the issue of writ of certiorari to quash the order 
of the State Government in similar circumstances 
filed by an aggrieved party. We issued notice on 
that petition which ultimately resulted in pro-, 
nouncement infer alia that the order, ex-facie 
should show that the Government applied its mind 
to a consideration of the question whether the 
order under revision was one under one or the 
other of the three categories mentioned in 
S. 64-A. 

(7) As a result of the issue of notice in that 
application the petitioner has come forward with 
C. M. P. No. 1098 of 1951 for a review of our order 
dated 9th January 1951. 

(8) The first point that arises for considera- 
tion in this petition is whether we have jurisdic- 
tion to review the order in C. M. P. No. 605 of 1951 
and whether this petition is competent. 

(9) This petition is resisted on behalf of the 
first respondent that we have no inherent powers 
to review the order passed upon Art. 226 of the 
Constitution. In support of this contention Mr. 
Vaidhialingam, the learned counsel for the first 
respondent relied on a ruling of a Full Bench of 
the Bombay High Court in— ‘In re Prahlad Krishna’ 
AIR 1951 Bom 25. But we do not think that that 
case carries the contention of the respondents very 
far. What was observed by the Chief Justice 
Chagla with whom the other two learned Judges 
agreed was that the Court has no inherent power 
of review and that the power of review like that of 
an appeal should be conferred by a statute and 
that the Criminal Procedure Code did not vest 
any powers of review in the High Court. It was 
also remarked that Art. 226 of the Constitution did 
not confer upon the High Court a power of re- 
view. It must be remembered that in that case 
the first application that was rejected by the Di- 
vision Bench of tnat Court was under S. 491 Cri- 
minal Procedure Code. The applications were 


filed subsequently one for a review of that order 
and the order for a Writ of Habeas Corpus under 
Art. 226 of the Constitution. Both the applica- 
tions were rejected when they were ultimately 
heard by the Full Bench. 

(10) It is while dealing with these applications 
that the statement of law referred to above was 
made by the learned Judges. 

(11) Here we have to deal with a case not under 
the Criminal Procedure Code. The petitioner in- 
voked the civil jurisdiction of this court to issue 
a writ under Art. 226 of the Constitution. If the 
application for the issue of a writ, is made on the 
civil side, in dealing with such an application we 
are governed by the provisions of the Civil Pro- 
cedure Code. It is indisputable that the proce- 
dure applicable to all courts of civil judicature is 
that contained in the Civil Procedure Code. In 
— ‘Ryots of Garabandho and etc. Villages v. 
Zamindar of Parlakimedi’, I. L. R. (1938) Mad 816, 
the view taken by a Bench of this court consist- 
ing of Sir Lionel Leach C. J. and Madhavan Nair 
J. was that an order refusing the issue of a writ 
of certiorari to quash the orders of the Board of 
Revenue was one passed in the exercise of its 
original civil jurisdiction within the meaning of 
S. 109 (b) Civil Procedure Code and was subject 
to the right of appeal to the Privy Council from 
the same. Once it is conceded that the procedure 
applicable to cases of this kind is that enacted in 
the Civil Procedure Code, the question of jurisdic- 
tion of this court to review its orders under Art. 
226 does not present much difficulty. Order 47, R. 1 
Civil Procedure Code has invested civil courts with 
power to review their own decrees or orders under 
certain conditions, .namely, discovery of new and 
important matter, or evidence which after the 
exercise of due diligence, was not within his 
knowledge or could not be produced by him seek- 
ing review at the time when the decree was pass- 
ed or order made, or on account of some mistake 
or error apparent on the face of the record or for 
any other sufficient reason. The first two condi- 
tions are not relevant for the purpose of the pre- 
sent enquiry. Here we are only concerned with 
the latter conditions. 

(12) The question for consideration in this case 
is whether the grounds alleged are sufficient to 
bring them within the expressions “error apparent 
on the face of the record, or for any other suffi- 
cient reason”. 

(13) In support of his contention that the pre- 
sent case falls under the category of error ap- 
parent on the face of the record or for any other 
sufficient reason within the meaning of O. 47, R. 1 
C. P. C., Mr. Rajah Aiyar, the learned counsel for 
the petitioner placed before us some decided cases 
of this court and other courts. 

(14) In — Brindhaban Chandra v. Damodar 
Prasad’, 29 Cal. W. N. 148, a Bench of the Calcutta 
court allowed an appeal relying on a decision of 
the Judicial Committee. An application for re- 
view of a judgment was presented by the aggriev- 
ed party within time allowed by the statute and 
before it could be disposed of there was a pro- 
nouncement by the Privy Council construing the 
earlier judgment in a manner which rendered the 
judgment of the High Court wrong. A Bench of 
that court held that the circumstances of that 
case attracted the provisions of Order 47, Rule 1 
Civil Procedure Code and that the expression 
“error apparent on the face of the record” was 
wide enough to cover a case like that. 

(15) — Sourendranath v. Jatindranath’, A. I. R- 
1929 Cal 17 is also a case where the applicability 
of the expression “error apparent on the 
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face of the record” in O. 47 R. 1 Civil Pro- 
cedure Code was considered. The learned Judges 
Mukherji and Jack JJ. before whom the matter 
came up for consideration took the view that the 
failure of the lower court to deal with the merits 
of an application to restore a petition dismissed 
for default which was in itself an application for 
the restoration of the suit dismissed for default 
on an erroneous view of S. 151, Civil Procedure 
Code amounted to an error apparent on the face 
of the record. 

(16) What was decided in — Sarat Krishna 
Bose v. Bisweshwar Mitra’, A. I. R. 1927 Cal 534 
was where an application under O. 9 R. 9 Civil 
Procedure Code was dismissed for default, the 
second application lor restoring that application is 
not competent under O. 9 R. 9, but that the 
second application could be treated as an appli- 
cation for the restoration of the suit itself dis- 
missed for default ii the second application was 
made within time to restore the suit and if such 
an application was not within time the inherent 
jurisdiction of the Court under S. 151 Civil Pro- 
cedure Code could be invoked in proper cases to 
restore the suit. The reason of the rule is stated 
by the learned Judges thus, 

“To meet cases such as this, S. 151 of the Code 

was enacted and where there is no provision 

in the Code expressly providing for a remedy 

and none which prohibits a remedy being ad- 

ministered and such remedy is cailed for in 

order to do that real and substantial justice 

for the administration of which it exists the 

provision of S. 151 may and should be restored 
to. 


Coming to our own High Court in — ‘Govind 
Chettiar v. Varadappa Ciiettiar 1933-2-Mad. L. «; 
809 , Pauanjali Sastri J. laid down that the mi c 
apprehension owing to which respondent's counse 
did not urge all his argument in support of th< 
finding recorded m favour of his Clients by th. 
first court and the consequent erroneous decisioi 
on the part of the Subordinate Judce that thi 
Counsel had no arguments to urge to meet th 
points raised by the appellant's counsel are analog 
ous to errors apparent on the face of the i econ 

s ° “ h * sufficient reason for review under Or 
47 rule 1 Civil Procedure Code. Reference wa< 

made to two decisions in support of the learnec 
Judge’s nndmg reported in - 'Kyone Hoe v 
Kyon Soon Sun’, 3 Rang 261 at p Y 267 and 

'Nagabhushanam v. Jagannaikalu’, 49 Mad L j 

o71. * 

iq1i 17 o ‘ Na t es a Naicker v - Sambanda Chettiar’ 
l^l^-Mad. l. J. 390 another Judge of thi<* Pnnrt 
took the view that where the llgal position ?! 
clearly established by a well-known authority and 
by some unfortunate oversight the Judge hi 
gone wrong by the omission of those concerned 
to draw his attention to the authority, it £ 

a proper case be a ground for review in the UgW 
of the decision in — ‘Murari Rao v Balavant’ 
46 Mad 955 as coming within the category of an 
error apparent on the face of the record. 

<j 8) ™ as the opinion of the learned Judge 
that — Murari Rao v. Balvant’, 46 Mad 95^ 
which recognised the power of the court to review it" 
order when it overlooked the leading authority 
on a clear matter of law was still good law evi 
dently meaning that its authority has not in anv 
way been shaken by the pronouncement of the 
Judicial Committee in — ‘Chhajjuram v Neki’ 
Cal. W. N. 697 (P. C.). * * 

(19) In the light of the observations contained 
in the decided cases cited to us we are inclined 
to hold that the instant case is governed by the 
clause “an error apparent on the face of the 


record” contained in O. 47, r. 1 Civil Procedure 
Code. At the time when, we passed the order,! 
the question whether the Government acted with- 
out jurisdiction in exercising its powers under 
Sec. 64-A or whether the order of the Central 
Road Traffic Board, was one which could be called 
either illegal or irregular or improper, to enable! 
the State Government to interfere with that 
order was not considered by us. A plain reading 
of S. 64-A shows that it is only when the Govern- 
ment reaches a conclusion that the order sought 
to be revised was one falling under either of the 
three categories mentioned in Sec. 64-A that it 
can exercise its revisional powers under that sec- 
tion. 


We have held in Q M. P. No. 625 of 1951 that 
the Government order should ‘ex facie’ show that 
it applied its mind to the question of the legality, 
irregularity or propriety of the order of the Appel- 
late Tribunal and that in the absence thereof 
the Government’s order was liable to be quashed. 
No doubt our omission to consider that point was 
due to the Counsel not putting forward before us 
that aspect of the case, (that application have not 
(sic) been grounded on the arbitrary exercise by 
the Government of the power conferred on it 
under S. 64-A of the Act). But whoever might be 
responsible for it, if the most important point 
arising in the petition was not considered by us 
we think such an omission would constitute “an 
error apparent on the face of the record”, within 


the meaning of the expression occurring in Or. 
47 rule 1 Civil Procedure Code so as to warrant 
a review of our order dated 9th January 1951. 


(20) It follows that our order dismissing the 
application for the issue of a writ of certiorari is 
discharged. A writ Nisi will issue in this case and 
the records in G. O. Ms. 5424 M. Home Depart- 
ment dated 27th December 1950 will be called for 
within two weeks. The petitioner will pay the 
respondent’s costs (first respondent), Advocated 
fee of Rs. 100 (one hundred only). 


A/D.H. 


Order accordingly. 
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SATYANARAYANA RAO AND 
RAGHAVA RAO JJ. 


In re A. K. Gopalan, Petitioner. 

Criminal Misc. Petn. No. 354 of 1951. D/- 
19-3-1951. 


(a) Public Safety — Preventive Detention 
Act (1950), Ss. 3 and 12 — Right of detenu to 
challenge order on ground of mala fide — 
Burden of proof — Duty of government — 
Malice and 'mala fide’ explained — Validity of 
prior order in question — Fresh order for 
dejection passed before pronouncement of 
judgment — Omission by Government to 
inform court of order reflects on their bona 
file T*. luminal P. C. (1898), S. 491) — 
(Constitution of India (1950), Art 226). 


Satyanarayana Rao J.: An order of deten- 
tion passed under the law of preventive de- 
tention can be challenged on the ground that 
there is lack of bona fide on the part of 
the authority exercising the power: AIR 
1949 Mad 307 (SB), Rel. on. (Para 7) 

A statutory authority must always be 
exercised honestly and without malice. 
There should be no fraudulent exercise of 
the power conferred or colourable exercise 
of it to gain an ulterior object. The ques- 
tion when that power has been exercised 
mala fide will depend upon the circum- 
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-.an ces of the case. (1942) AC 284, (1917) 
-^C 260: AIR 1945 PC 156 and AIR 1950 
-'•lad 162, Ref. to. (Para 7) 

When the question of the validity of an 
rdcr of detention is being decided by the 
Court in an application for a writ of 
Habeas Corpus, the Government passes a 
fresh order to arrest the detenu if he is 
ot at liberty, and alleges as its reason for 
passing the order, the difficulty of arresting 
the detenu, a dangerous communist whose 
subversive activities would be a threat to 
the security of the state, as he would go 
underground immediately, the reason is 
unconvincing. Further the government 
which apprehending an adverse judgment 
a ' ? ts with alacrity and passes the fresh 
order after full consultations with all its 
legal advisers and even communicates it, 
before the judgment is delivered, to the 
police officer present in court for execution 
if the detenu is set at liberty but fails to 
inform the court of the fresh order and 
the reasons for passing it, the omission to 
do so is a serious circumstance reflecting 
upon the bona fide of the government in 
passing the order. (Para 9) 

Raghava Rao J.: It is open to a detenu 
to show that the order of detention was 
a fraudulent exercise of the power vested 
in the Government. The burden of showing 
that is on him and he can sustain the 
burden only if he successfully rebuts the 
presumption of bona fide on the part of 
Government: AIR 1945 FC 18, Rel. on. 

-, T , (Para 14) 

‘Malice’ and ‘mala fide’ in connection 
with an order of detention are cognate 
terms expressive of the same legal idea. 
Malice’ in law can mean nothing more 
than intention to injure another by doing 
an act in disregard of the latter’s right, 
wilfully and wrongfully, without reasonable 
and probable cause. It does not mean 
personal ill-feeling or spite. These terms in 
relation to an order of detention express 
the legal idea of an intention on the part 
of the Government to misuse or abuse the 
.'Power vested in it and are not necessarily 
onnotative of moral turpitude on the part 
iof the Government or anybody connected 
with it. (Para 14) 

A detention order issued for the purpose 
•of flouting the decision of Court, holding 
Jhe previous order of detention invalid on 
merits, would be a mala fide order. But 
if the decision had proceeded on the ground 
that the law under which the prior order 
was made was invalid or that the order 
itself was in an irregular form a fresh 
•order passed under a fresh legislation or 
in a valid form would not be necessarily 
mala fide. Where however the Govern- 
ment, passes an order even before the 
judgment is delivered and allege that they 
passed the order because they anticipated 
Hie judgment to declare the prior order 
invalid on the technical ground that it did 
not mention the period of detention, when 
they had no justification for such belief, 
and even the fresh order omits to rectify 
the defect the circumstances leave no doubt 
that the intention of the government was 
to flout the decision of the court. AIR 
J949 Mad 307 (SB), Ref. to. (Para 17) 

Further when having passed such an 
order they refrain from mentioning it to 


the court, so as to enable the court to take 
the reasons therefor into consideration 
before it pronounces judgment, it again is 
a circumstance which goes to show the 
indirect motive and improper conduct of 
the Government. (Para 18) 

£? n ° ; C y p /. c > S - T 49 }. N 7; Civil P. C„ App. 
Ill; Constitution of India, Art. 226 N. 7. 

<*>) Constitution of India (1950), Arts. 53, 

*3, 154 and 162 — Executive and judiciary 

Conflict — Duty of executive. 

Satyanarayana Rao J. : The Court is not 
concerned with person or personalities and 
has to administer justice according to law 
without consideration of the character of 
the person who invokes its jurisdiction. 
The executive is as much bound to obey 
the law as an ordinary citizen and show 
respect to the law. The judiciary being 
only another limb of the Government it is 
as much the duty of the executive as that 
of anybody else to maintain the dignity of 
the court and see that its prestige is not 
lowered in the eyes of the public by flout- 
ing the judgment of the Courts: AIR 1948 
Bom 417; AIR 1949 Pat 247 and AIR 1915 
PC 106 (2), Rel. on. (Paras 9, 10) 

Raghava Rao J.: While this constitution 
does not in so many words provide for a 
separation of powers in the strict sense of 
the term between the legislature, the judi- 
ciary and the executive, there are specific 
provisions in regard to the three heads of 
powers embodied in different portions of the 
Constitution which have to be read 
together. Whatever the relative degrees 
of importance enjoyed by the three organs 
of State the powers of each one of them 
have to be exercised as fundamentally sub- 
ject to the provisions of the Constitution 
relating to the organ individually as well 
as to the provisions relating to the other 
organs. (Para 22) 

Whatever the limits within which the 
judiciary in this land can function in 
relation to the Union Parliament and State 
Legislatures and whatever the residual 
powers of the executive under the Consti- 
tution over and above what is defined in the 
specific articles thereof there is no doubt 
that the executive must needs respect the 
decisions of the judiciary & can only avoid as 
in England, their due operation by appro- 
priate legislation. In India as in England 
it is the business of the Courts to apply 
the Constitution and the laws and in cases 
properly brought before them the judiciary 
exercises control over the executive action 
in so far as to refuse to uphold as valid 
any act of government which is not sup- 
ported by the Constitution or by some law. 
The authority of the Courts as regards the 
executive action arises when the executive 
exceeds its authority in which case the 
agents and instruments through which the 
action is carried out are personally respon- 
sible to law and the Courts. AIR 1915 PC 
106 (2), applied. (Para 23) 

While on the one hand it is not the 
business of the courts to pass judgments on 
fhe policy of executive action, the execu- 
tive on the other hand has no authority to 
pass verdict upon the validity of a judg- 
ment but must assist in enforcing the 
judgment even though the executive may 
believe it to be erroneous. (1916) 1 KB 


1963 


595; AIR 1931 PC 248 and 22 Mad 270 (PC), 
Rgx. to. (Para 23) 

It is the respect that is accorded by one 
oigan of the State to the others that 
ensures that healthy working of the Consti- 
tution which is the acid test of its merits 
whatever the paper value of its provi- 

S10ns - (Para 22a) 

(c) Constitution of India (1950), Art 226 — 
Habeas Corpus — Nature of proceedings — 
Jurisdiction of Court to consider validity of 
orders passed subsequent to institution of pro- 
ceedings — (Criminal P. C. (1898), S. 491h 

proceedings in 
which the rights of parties have ordinarily 
to be ascertained as on the date of the pro- 
ceedings cannot be invoked in habeas 
corpus proceedings. It is open to the court 
m such proceeding to consider if there 
was a valid order which came into exist- 
ence later directing the detention and 
decline to release the person even if the 

il? le and° r A d ^ ^945 FC^it R^on 1949 Pat 

India n0 Art Ci 226 ^ S'h A PP- ^Constitution } of 
Pt 29 A ^ 226 N ' 10 ’ Cr- P - c - s - 491 N - 7. 

«•”«»» i.vali.l _°£K, 1 ™,ikl S™f 

iu , '"'T Pronouncement of 

(cisss p" i c no (iM," s i t i %r ce cmH - 

^SiT y r ^ „?• Sef-S f, 

t'foTTh. i» s “fl«tloii for aclen- 

tion. The justification may be based upon 

ar ? . ° rc ^ er originally passed or an order 

which was subsequently made and brought 

to the notice of the Court. But the essence 

°f .the matter is that if an order came Into 

existence before the judgment iT nrn 

nounced, it is the duty of the Government 

^ring it to the notice of the Court Thn 

th , e ° mi / sion to do so would bl 

discharirp detenu would automatically 
discharge the fresh order passed before 

the pronouncement of the judgment and the 

Government thereafter would be precluded 

from putting forward the fresh order of 

detention in justification of the arrest and 

24T n ReT o? ^ detenU A, AIP 1949 Pal 
tJ* „ v:. 0n * . . (Paras 11 and 26) 

Public Safety — Preventive n ft i_ 

Act (1950), S. 3 A - Anrelt and JSESP 01 * 
order not simultaneous — Effect d ser v*ce of 

+ . ^ a ^ ava ** ao ./• Non-service of deten- 
tion order simultaneously with the 

does not necessarily render the arrest 

1 d®^ a J- ^ * s all a question of substance 
whether subsequent service is or ifnaf! 

sufficient compliance with law (Para 14 ? 

A ® |19 P 5 S»« - Prcvclhf SJ “! on 

iiST'' " a ' ,s M!M oa 

Raghava Rao J.~An order of detention 
can be passed against a person who is al 
ready under detention and there is noth- 
ing inherently illegal about successive 
orders passed on the same grounds where 
the sufficiency of the grounds is not exa- 
minable by Courts: AIR 1945 FC 18 Rel. on. 

(Para* 17) 

P “Wic Safety Preventive Detention 
Act (1950), S. 3 — Judgment declaring deten- 
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tion order invalid — Government’s failure to 
appeal — Bona fide of fresh order of detention. 

Raghava Rao J. — The failure of the Gov- 
ernment to take steps to appeal against 
the order of the High Court declaring the 
detention order under vvhich the detenu 

fides t nf n thl 1 f 1Va l! d n0t Pr °° f ° f the mala 
ndes of the flesh order passed by it. If the 

Government felt satisfied about “the emer- 
gency of the situation so far as to resort to 
the speedmr course of a fresh order instead 
of the normal remedy of an appeal which 
might involve delay in making sure of the 
detenu if he once gets off, they may do so 
provided their action is well founded other- 

j heir - faiI “ re to appeal cannot render 
the order invalid or illegal. (Para 20) 

M K. Nambiar, for Messrs. Row and Reddy, 
or Petitioner; the Advocate General with Pub- 
lic Prosecutor, for the State. 

REFERENCES : Courtwar/Chronological/, Paras 

(26 Ind Ap P 16 PC ) 23 

(15) 1915 AC 750: (AIR 1915 PC 106(2) ) 9, 23 

( 31) 1931 AC 662: (AIR 1931 PC 248) 23 

45) pr 9 1!; 2 l Mad LJ 325: < AIR 1945 

PC 156) 7 

C45) AIR 1945 FC 18: (46 Cri LJ 559) 

T48) AIR 1948 Bom 417: (49 Cri LJ 579 ) 17 ’ in 
’49 AIR 1949 Cal 633: (51 Cri LJ 169 FB) 1? 
(48) Appeal No 13 of 1948 (Mad) is 

‘ 1949 

' £&,£?■■ <AIE 195 » “1 ' , 
& 51) nv£!n MP No 153 ° f 1951 > D/ - 22-2-1951 

( ’ 50) 89f^B) 95 ° ° riSSa 107: <“ C’A} 4J 17 ’ 24 

(’49) AIR 1949 Pat 247: (50 Cri LJ 518) 1? 

(1917) AC 260: (86 LJ KB 1119 ) 10 ’ 115 19) 29 
942) AC 284: hll LJ KB 24 ? ? 

(1942) AC 206: (110 LJ KB 724} 4 

J*!?) ■ Ch 173: (81 LJ Ch 105) * S 

Sffi 5 8S£&ffS*,8j> 2 f 

iS 3 III 2 g : “ ™» | 

SATYANARAYANA RAO J • On th* 99^1 
February 1951, this Court directed thft^he 
petitioner should be set at liberty forthJffh 
and at that time the petitioner was present n 

153 r of ^nn^S^r 

b? th the e Be U n a ch y S. 

^4o a % c r pl fh e e d 

whether he was free to go as the police officers 
were present in court. We then told him that 
he was at liberty to go wherever he leased 

as he became a free citizpn Tha A A- pieasea 
filpH an affiriovru • LUlzen - ihe petitioner has 
med an affidavit in support of this petition 

affidavit 8 filed T 

nf thic m „rt * r*. Kow > an advocate < 

ox this court, who was advising the petitioner 

m several proceedings before this court and 

^ as 1Q ?i esent in court when Cri. M. P. No. 153 

* i 951 , was a Jgued and when we pronounced 
judgment on the . 22nd February- 1951. The 
events that transpired subsequentij^ have been 
narrated m these two affidavits and the facte 
are not seriously controverted by the respond- 


I 


i! 
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Immediately after our order was pronounced, 
the petitioner, along with his advocate, Mr. Row, 
went out of the court hall with the intention 
of proceeding to the office of the advocate in 
the Andhra Insurance Buildings in Thambu 
Chetti Street, Madras. After they proceeded 
about ten yards from the gate of the High 
Court two C. I. D. officers who followed them 
from the High Court told the petitioner that 
he was under arrest as there was an order of 
detention against him. This happened within 
five minutes after our judgment was pronounc- 
ed. At the time of the arrest, the petitioner 
was not shown the order of detention but was 
taken in a car to the office of the Commissioner 
of Police, Egmore, Madras. In the car the 
order was shown to the petitioner. He was 
taken to the office oi the Commissioner of Police 
and the order of detention was served on him 
at the office of the Commissioner at about 
12-30 p.m. He was thereafter taken to the 
Penitentiary where on the same day he swore 
to an affidavit before an Honorary Presidency 
Magistrate, Madras, setting out these facts and 
contending that his arrest and detention were 
clearly intended to flout the order of this court 
and that it was illegal. He filed this petition 
on 22-2-1951 under Art. 226 of the Constitution 
of India and Section 491 Crl. P. C. to order 
his production before this Honourable Court 
and to set him at liberty bv issuing a writ of 
habeas corpus. He was taken to the Cuddalore 
Jail on the morning of 23-2-1951, in a Police 
Van. 

(21 The petition and affidavit were placed 
before us on the 23rd for orders bv the direc- 
tion of the Honourable the Chief Justice. The 
matter was posted to 26th February 1951 as 
the petitioner wanted permission to argue the 
petition for the purpose of issuing a rule nisi 
and it was taken up for consideration on that 
day. We admitted the petition after hearing 
arguments and issued a rule nisi. As the learn- 
ed Advocate General was present in court at 
that time, in consultation with him, the petition 
was posted for final disposal on 5th March 
1951. 

(3) Two counter affidavits were filed on be- 
half of the respondents one bv the Deputy 
Secretary to Government, Public Department 
and the other by the Assistant Commissioner of 
Police. Intelligence Section, Madras City Police. 
The Assistant Commissioner in h : s affidavit 
states that he was present in the High Court 
when the order releasing the petitioner was pro- 
nounced by this Court and under instructions 
of the Superintendent of Police, Special Branch, 
C. I. D. he arrested the petitioner in pursuance 
of an order of detention, a copv of which, in- 
tended to be served on the petitioner was pre- 
sumably in his possession and custody at that 
time for he admits in the affidavit that after 
he got into the car along with the petitioner 
after arresting him, he showed the order to 
the petitioner. From this affidavit, it is a 
legitimate inference to draw that the order of 
detention which is now questioned in these 
proceedings, bearing date 22-2-1951 was made 
before we pronounced our judgment on that 
date. This fact is admitted in the further 
affidavit filed on 14-3-1951 by the Demit v Se- 
cretary. This fact was not disputed and indeed, 
it couid not be disputed. The Deputy Secretary, 
in his long counter affidavit, states the circum- 
stances under which the order of detention was 
passed on 22-2-1951. It would be convenient to 


quote his own language relating to this matter. 
He says in paragraph 2: 

“The petitioner had moved the High Court in 
Crl. M. P. No. 153 of 1951 for a writ of 
Habeas Corpus challenging the legality of his 
detention, his main contention being that the 
order passed by the Government under S. 12 
(2) of the Preventive Detention Act, 1950, 
continuing his detention under the said Act 
did not specify the period of his detention. 
After the arguments in the case were over, 
the Government were informed by their legal 
advisers that the petitioner would, in all 
probability, be released by the High Court on 
that technical contention. In view of the 
petitioner’s antecedents & his violent nature 
as manifested by nim in his activities both 
when he was at large and when he was inside 
the Jail, the Government were satisfied that 
in the event of his being released by the 
High Court, the petitioner would go under- 
ground at once and carry on subversive acti- 
vities prejudicial to the security of the State 
and the maintenance of public order. Imme- 
d ate action was therefore called for; and 
after full consultation with their legal advi- 
sers the Government issued a fresh order of 
detention under the Preventive Detention Act, 
1950. on 22nd February 1951.” 

(4) After we reserved judgment in this case, 
in view of certain events which happened in 
court, it became necessary to direct the Deputy 
Secretary to give particulars in an affidavit on 
two questions: 


“1. Who the legal advisers were that were 
consulted and were referred to in para- 
graph (2) of the counter affidavit; 

2. the reason why the fact that an order of 
detent r on which was made before we pro- 
nounced the judgment was not communi- 
cated to the legal adviser, i.e., the learned 
Advocate General who was present in 
court when we pronounced our judgment.” 
These particulars have been given by the Deputy 
Secretary and he states in the affidavit now 
filed as follows: 

“1. In connection with the reference to “Con- 
sultation with the Legal Advisers of the 
Government” in paragraph 2 of my origi- 
nal affidavit, the legal Advisers referred 
to, and, who were consulted, were the 
learned Advocate General, the learned 
Public Prosecutor, and the Secretary to 
the Government of Madras in the Legal 
Department.” 

2. On 22nd February 1951, the order of 
detention was passed at 10-30 a.m. and it 
did not at all occur to Government then 
that it was necessary to communicate the 
fact of making the order to the learned 
Advocate General or the Public Prosecu- 
tor.” 

(5) In the counter affidavit, the Deputy Secre- 
tary denies also the allegation made by the 
petitioner that the detention order was passed 
by the Government mala fide in order to flout 
the orders of the High Court and asserts that 
it was passed solely with a view to prevent the 
pethioner from acting in a manner prejudicial 
to the security of the State and the maintenance 
of public order. After setting out fully the 
state of affairs existing on 22-2-1951 before the 
Government passed the order, the rest of the 
affidavit cots ^nt the long history of the peti- 
tioner’s detention in custody for one reason or 
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another from 1947. The grounds * of detention 
communicated to the petitioner on 24-2-1951 are 
substantially the same grounds on which the 
previous order of detention was made. As tne 
learned counsel for the petitioner finally con- 
fined his arguments to the question whether 
the order of detention was bona fide or not, 
it is unnecessary to advert to the other allega- 
tions in the counter affidavit or to the grounds 
of detention. 

(6) At the outset, no doubt, learned counsel 
for the petitioner attacked some of the provi- 
sions of the Amending Act of 1951 as being 
ultra vires on the ground that they infringed 
the provisions of sub-clause (7) of Art. 22 of 
the Constitution; but he later abandoned that 
contention. The learned Advocate General also 
stated that he is not going to rely upon the first 
order of detention read with Act IV of 1951 in 
this proceeding (to?) justify the legality of the 
order of detention which is now challenged. 
The point for consideration in these proceed- 
ings, therefore, is whether the order of deten- 
tion made by the Government on the 22nd 
February was a bona fide one and whether the 
order of release passed by this court on 22-2- 
1951 does not affect the legality of the fresh 
order of detention made on the same day before 
our judgment was pronounced and it does not 
in our judgment automatically terminate the 
fresh order of detention as well. 

(7) That an order of detention passed under 
the law relating to preventive detention can be 
challenged on the ground that there is lack of 
bona tides on the part of the authority exer- 
cising the statutory power is established by the 
Full Bench decision in — ‘Narayanaswami v 
Inspector of Police’, ILR (1949) Mad 377 and is 
stated as proposition (c) at page 427 by the 
learned Chief Justice and at page 454 by 
Govindarajachari J. A statutory authority, it is 
Established law must always be exercised 
'honestly and without fraud or malice. This view 
is based upon the observations in — ‘Liversidee 
v. Anderson’, (1942) A.C. 206, - ‘Greene v. 
becy. of State for Home Affairs’, (1942) A C 
o 8 t/r a ? d T ~; ‘Emperor v. Sibnath Banerji’, £945 

a!U7) d A C mo ( 9 C) al ? d Tv, ‘ Rex v - Haliday’ 5 
(1J17) A.C. 260. See also the observations of 

Viswanatha Sastri J. in — ‘Mani v District 
Magistrate Mathurai’, . 1949-2 Mad L J 310at 
page 326 where the point was considered bj r the 
learned Judge. The power, therefore, should be 
exercised bona fide and it should not be a 
fraudulent or colourable exercise of the power 
and the power conferred under the Act should 
not be abused with a view to gain an ulterior 
object; in other words, it should not be a mala 
fide exercise of the power. It may not be pos- 
sible to state when and under what circum- 
stances, it can be inferred that the power was 
exercised mala fide. In my opinion, it is a oues 
tion to be decided according to the circumstances 
lof-ch case & no hard & fast rule ca^be "aid 

pr*U* in England in matters re- 
lating to habeas corpus seems to be that when 
a nne msi is issued a return is made contain- 
ing a copy of all the causes of the prisoner^ 
detention. It should also state the facts relied 
on as constituting a valid ground for detention 
of the person alleged to have been illegally 
detained. It is open if sufficient ground is 
shown, to amend or substitute another return 
by leave of the court or Judge. The following 
passage at page 737, paragraph 1258 of Hals- 


bury’s Laws of England, Hailsham Edn. Vol 9 
may be quoted; 

A prisoner who has been discharged from 
illegal custody on habeas corpus cannot be 
again impiisoned or committed for or in res- 
pect of the same ollence; but is not privileged 
from being immediately rearrested on crimi- 
nal process in relation to some matter other 
than that in respect of which he has been 
discharged, though he is privileged from re- 
arrest on civil process whilst returning to his 

him” ° £ ab ° de fr ° m the court dischar ging 

All this applies to a warrant issued to arrest 
the person after an order of discharge was 
made by the court. An order of detention 
passed when the judgment in an application 
lor habeas corpus was pending, stands on a 
diffeient footing. I shall presently consider the 
effect of the order of release on the fresh order 
ot detention made on the same dav 

(9) Is the contention of the petitioner that 
the order lacks bona fides and was made with 
the intention of flouting the order of this court 
and disobeying it well founded? The situation 
at the time the order was made by the Gov- 
ernment, was, they were uncertain about our 
decision and even if they gathered that our 
decision was going to be against them, they 
could not be certain about the ground or 
grounds on which our judgment was going to 

ivf i A P? rusal of the judgment in Crl. 

M. P. No. 15 o ot 1951 would indicate that argu- 
ments before us m that petition covered a 
wider ground. The validity of the grounds to 
sustain the order of detention, the power of 
this court to consider the matter afresh in 
view of the order of the Supreme Court, were 
all matters, which were debated before us and 
on which we took time to consider our judg- 
ment. There was also the additional argument 
that since the decision of the Supreme Court 
dismissing his petition in September last, fresh 
circumstances had arisen and that we were not 
precluded from considering the legality of the 
oraer of detention. It was therefore impossible 
for any person to have made up his mind 
regarding the basis of our judgment. d 

According to the counter affidavit of the 
Deputy Secretary, even the legal advisers of 

w7r er T ent f not definitely assure them 

that the order of this court is going to be nUtiri 

on a technical ground that the detentfon was 
illegal as the period of detention was not ZT 

cified in the order. All that tho wJi - e “ 

stated to the Government, according to^th^ 

counter affidavit, was that in oil 9? ls 

petitioner would be released SL P th» W - th 1 
contention^ That does not^exclu^ttoS 

by u y s oVan ^nv' of 1 6 h nti ° n bei « S 
been u?ged before us gr ° Unds that have 

to^rnake^un * or the Government 

to _ maKe up its mind that our judgment was 

th at ° therefor e^t ho v ° n £ chnical ^ds S3 

afLcE they would be entitled to pass 
to ho nn nrnn! detention as there was going 
wPi?fJ^nf P «? n ° UnCen ! eilt by thiS C0Urt 0X1 th e 

+w lit Khi!l the gr ° und s or on the question whe- 
ther there was fresh material or change in 

situation which warranted the release of the 

detenu. Without actually seeing the judgment 

or hearing it, it was impossible, in my opinion 

for any person much less the legal advisers of 

the Government or even the Government, to 
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have made up its mind regarding the grounds 
on which we were going to set aside the order 
of detention even if it was evident that we 
were going to set it aside. It does not stop 
there. Having made the order, they have com- 
municated it to the Superintendent of Police, 
Special Branch, C. I. D. who in his turn issued 
instructions, even, before our judgment was 
pronounced to the Assistant Commissioner, to 
arrest the petitioner, in pursuance of the order 
of detention which can only mean that if we 
should release the petitioner, he should imme- 
diately be rearrested. This circumstance is be- 
yond doubt as is clear from the affidavit of the 
Assistant Commissioner of Police itself. He 
stated in clear unambiguous terms that he had 
received instructions from the Superintendent 
of Police, which must only mean before he came 
to the High Court as he admits he was present 
in the High Court when the order was pro- 
nounced by this court and what is more, he 
had in his pocket at the time a fresh order of 
detention. The stage therefore was set for the 
arrest of the petitioner immediately after our 
order of release was pronounced and he was 
set at liberty. What is the justification for 
these preparations and for this order of deten- 
tion after taking legal advice? It can only be 
to flout the order of this court, if it should go 
against them and to disobey it by arresting the 
petitioner before he enjoyed freedom for a few 
minutes. 

The reason urged for making the order is 
that in the event of the petitioner being released 
by the High Court, he would go underground at 
once and carry on subversive activities pre- 
judicial to the security of the State and main- 
tenance of public order. It, therefore, accord- 
ing to the affidavit, called for immediate action 
by passing an order of detention. The affidavit 
also says that the detenu would go underground 
thereb}' suggesting that the moment he steps 
out of the compound of the High' Court, he is 
a danger to the public order and to the security 
of the State and that it would he almost im- 
possible to rearrest him & that the Government 
were certain that he would carry on subversive 
activities prejudicial to the security of the State 
and the maintenance of public order. It is 
rather difficult to accept this as a reason justi- 
fying the conduct of the Government in mak- 
ing an order of detention with such haste on 
that day and making arrangements to rearrest 
him immediately after the judgment was pro- 
nounced. Suppose the petitioner goes to his own 
district or to some other part of the State, was 
it impossible for the Government with its police, 
regular and special, and its C. I. D. establish- 
ment to have traced and arrested a single 
individual if he is going to be a danger to the 
State? Does it mean that as against this one 
man, the entire establishment of the police 
would be impotent and incapable of tracing 
him out and arresting him? Did the situation 
really demand that he should not be allowed 
to enjoy freedom even for a few minutes? 
Even if it is assumed that the situation was so 
precarious and dangerous were there not other 
methods of catching him and depriving him of 
his freedom? And was it necessary to make an 
order of detention, almost suggesting that what- 
ever the order of the High Court may be “they 
were going to circumvent it by their order of 
detention passed and kept ready”. 

If, as was strenuously contended on behalf of 
the Government by the learned Advocate Gene- 


ral the Government acted in a perfectly legal 
and constitutional manner and really felt that 
there was a serious danger to the State of 
Madras by the release of this man by the High 
Court, why was not the fact, that a fresh order 
of detention was made, brought to our notice 
at least on the day on which we pronounced 
our judgment. The affidavit of the Deputy 
Secretary dated the 14th March 1951 states that 
the order of detention was passed at 10-30 am 
on the 22nd February 1951. This order was 
issued, as stated in the counter affidavit, after 
full consultation with their legal advisers, viz 
the learned Advocate General, the learned Pub- 
lic Prosecutor and the Secretary to the Gov- 
ernment of Madras in the Legal Department. 
At the time we pronounced our judgment ori 
that day, the Assistant Commissioner of Police 
was present in court with instructions from the 
Superintendent of Police, Special Branch, C.I.D. 
Madras to arrest the petitioner in pursuance of 
the order of detention after his release. We 
proceeded to deliver the judgment at about 
10-50 a.m. The Assistant Commissioner of 
Police was in court by that time, if not earlier. 
Between the time of the passing of the order 
at 10-30 a.m. and his presence in court, he had 
received instructions from the Superintendent 
of Police, Special Branch, C. I. D. to arrest the 
petitioner in pursuance of an order of deten- 
tion which he must have come into possession 
by then as he showed it to the petitioner when 
he was in the car. The order actually served 
on the petitioner, which was produced in court, 
shows that it was communicated among others 
to the Superintendent of Police, Special Branch, 
C. I. D. Madras. So within fifteen minutes 
time, the order was communicated to the Super- 
intendent of Police with a copy and he issued 
instructions after sending a copy of the order 
of detention to the Assistant Commissioner to 
arrest the petitioner after release. The quick 
movement of these events within a very short 
interval of fifteen minutes indicates that the 
Government moved in the matter with surpris- 
ing alacrity to give effect to the order of deten- 
tion. 

Be that as it may, the order was undoubtedly 
within the knowledge of the Deputy Secretary 
and the Assistant Commissioner of Police, the 
latter of whom was actually present in court 
and yet no steps were taken to bring the order 
to the notice of this court and according to the 
affidavit of the Deputy Secretary dated 14th 
March 1951, it did not occur to the Government 
then that it was necessary to communicate the 
fact of making the order to the learned Advo- 
cate General or the Public Prosecutor. This is 
really an unconvincing explanation. In view of 
the affidavit now filed by the Deputy Secretary 
it may be taken that the order of detention 
actually passed i.e., the fair order, was not 
communicated to the Advocate General on that 
day. The counter affidavit originally filed and 
now amplified establishes that the fresh order 
of detention was issued by the Government 
“after full consultation with their legal advi- 
sers”, viz., the learned Advocate General, the 
learned Public Prosecutor, and the Secretary to 
the Government of Madras in the Legal Depart- 
ment. The consultation could only have been 
whether it was proper for the Government to 
make a fresh order, particularly in view of the 
fact that our judgment was pending. The pro- 
priety to be considered could only be with re- 
ference to the situation going to be created if 
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we were to direct the release of the petitioner 
by our judgment. They had no definite know- 
ledge that our judgment was going to be based 
upon any particular view. Whatever other 
questions may be that would have received 
attention at that consultation the Government 
and its legal advisers must have weighed and 
considered the propriety of passing a fresh 
order so as m effect to prevent the operation 
of our judgment. Whether the arrest could be 
made within or outside the premises of the 
High Court must also have received attention 
It was a “full consultation” in the sense that 
all aspects of the various questions were dis- 
cussed and considered and it was then deter- 
mined that a fresh order of detention should 
^ mus ^ have been a conference of the 
officials of the Government and the legal advi- 
sers. A1 1 of them must have put their heads 
together to decide the difficult question of the 
propnety of issuing a fresh order and its terms 

> nd rrh he m ner \ and mode of g iv i n g effect to 
it. Though the fair copy of the order and its 

issue to the Police was not within the know- 
ledge of the Advocate General, in view of the 

fn st ?, te ™ e . nt the Deputy Secretary 

m the affidavit, it is obvious that the legal ad- 

f S wf e a J are °L tbe fact that the Govern- 
ment had made up their minds to issue a fresh 

order of detention What remained to be done 
order 0161 ' 6 7 ^ f ° rmal act of issuing a fair 

The distinction between knowledge of the 

tion S Sfth«, Che i d b T th , 6 P overnm ent in consulta- 
tion wite the legal advisers and the knowledge 

of the existence of a fair order is not very 
much. It should have at least put the legal 
advisers on enquiry to ascertain whether the 
decision reached sometime that day to issue a 
fresh order of detention so as to prevent practi- 

?he y sh g i V ne g of ff a 6Ct f ° rder of please took 

tne shape of a fair order or not. The omis- 

.sion by the G° vern me n t to bring to our notice 

^ e /!f Sh 0lder P asse d after due deliberation on 
that day prior to the delivery of our judgment 

?„ eC S«„r«°h, l Sder ““ 01 «* 
order .?• 

ercised validly by them To a De ex - 

there is a conflict between the ‘ 

power by the Government and by the Judiciary 
the law stated by Sir George FarwollT+T 
judgment of the Privy Councilln theT!V„T he 
Trust Co. v. Makenzie, Mann & C Q Lte - n alm 
A. C. 750 applies It was a cate in which when 
a person was restrained by court from receiving 
certain monies from the Government receivpH 
the money from the Government notwi+wi^ 

ing the order of the court and 'he Governm^t 

claimed that they were entitled to nav tTl 
amount as they were given such a power over 
the subject-matter by the legislature and thlt 
the court had no ground for interfering at 
directely or indirectly with the exercise of such 
a discretion by the executive. At page 750 Sir 
George Farwell observes: ** feir 

‘Tf it was the case of a private individual, he 
would be clearly liable to make good the 
wrongful payment and to purge his contempt 
In the case of the Crown there is no ground 
for Idington J’s proposition that the Govern- 
• ment may fairly say that they were given 
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such power by the Legislature over the sub- 
ject-matter and that the courts have no ground 

°^u 11 Ju er ^ ei ' m ®. a *" ad > directly or indirectly 
with the exercise of such a discretion. There 

is noLhin^on which to found the existence of 

the alleged discretion or to support a decision 

which pronounced the Executive Government 

n ee to dispose of money the right to which is 

t S h« n U H dlC ® / n + L er partes and held in medio by 
the order of the court. • 

The second point taken bv Idington J. u, 
equally untenable and even more important 
The non-existence of any right to bring the 
Crown into court, such as exists in England 
by petition of right, and in many of the°eolo- 
nies by the appointment of an officer to sue 
and be sued on behalf of the Crown does not 
give the Crown immunity from all law o>- 
authorise the interference by the Crown with 
private right at its own mere will There is 
a well-etsablished practice in England in' cer- 
tain cases where no petition of right will lie 
under which the Crown can be sued by the 
Attorney General and a declaratory order 

?J )ta ^ ied '. as „ bas been recently explained bv 
the Court of Appeal in England, in — ‘Dvsop 

Y- Attorney General’. (1911H-K. B. 410 ‘and 
n r 7 Burghes v Attorney General’. (1912.: 
t Ch. 1,3. It is the duty of the Crown and. 

b +? nc ? of the executive to abide bv 
and obey the law. If there is anv difficulty 
m ascertaming it the courts are open to the 
Crown te> sue. and it is the duty of the Exe- 
cutive in cases of doubt to ascertain the law 
m order to obey it, not to disregard it’ (Th“ 
underlining (here in “ ”) is mine) 

+h^’thl i !i n + 0W contended, the situation was such 
that the detenu, the petitioner, was a dan^ercm- 

~v‘ a f nd Sh0Uld not he allowed to be set 

at liberty if we were to reach the conclusion 
in our judgment that the prior order of deten- 
tion was defective only on a technical ground 
it was open to the Government, as pointed out 
by Farwell J. i n the passage underlined (here in 

1 above, to state frankly to this court 
immediately after the judgment was pronounced 
that in view of tne imperative necessity and 

f d2ng - er t0 , the State its security and 
Peace and in view of our judgment not based 

on merits, but only on a technical point that 

T ? p ° se to p ass a fiesh order of detention 
and that to meet such a contingency thev had 

prepared one and wished to proceed to arrest 

the petitioner in pursuance of that order The 

Government is as much bound to obey the law' 

as an ordinary citizen and show respect to the 

law. In view of the circumstances considered 

above which speak for themselves, it is mv 

opinion clear that the fresh order of detentten 
lacks bona fides. I regret thp 
the facts leave no option C ° nclusion but 

of &**** the language 

01 iJesai J. in — Hirji Shivram v. Commissioner 

of Police, Bombay’, AIR 1948 B om 41? where 
Ron : Se ° bserved in a similar Ttul- 

'i^eff re to th + e h 0 3 sit , uation ari ses which lends 

construction that the action of 
Po^ce commissioner is an attempt to 
^upeisede the order of the Magistrate, courts 
of justice must be vigilant to see that justice 

br °ught into ri dicule and rendered 
impotent and that a tendency towards auto- 
cracy does not prevail in the minds of the 
representatives of democracy.” 
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To similar effect are the observations of Das J. 
in — ‘Subodh Singh v. Province of Bihar’, AIR 
1 949 Pat 247, where under somewhat analogous 
circumstances, the learned Judge observed: 

•Even if there were any practical difficulties, 
they cannot override the law; nor can they 
'.•verride the basic principle of the liberty of 
i he subject on which the ordered progress of 
society and the state depends. I consider it 
necessary that it should be made clear at once 
lor all that no officer can flout or disobey the 
order of this court for the release of a pri- 
soner. If any officer, however highly placed 
he may be. does so intentionally, he does so 
at his peril.” 

With great respect to the learned Judges of the 
Bombay and Patna High Courts, I have no hesi- 
tation in accepting these pronouncements. It 
must be observed, as I observed during the 
course of the arguments, that this court is not 
r oncerned with persons or personalities and has 
to administer justice according to law without 
consideration of the character of the person who 
invokes cur jurisdiction and if he is entitled to 
his liberty under the law, it should not be de- 
nied to him on a consideration of expediency. 
The Judiciary is after all another limb of- the 
'same Government and it is as much the duty 
[of the executive as that of anybody else, to 
| maintain the dignity of this court and to see that 
[its prestige is not lowered in the eyes of the 
l public. The situation on the facts of this case, 
is certainly regrettable, but it cannot be helped. 

(11) The Patna High Court in — ‘Subodh 
Singh v. Province of Bihar’, AIR 1949 Pat 247 
has taken the view that when the court is call- 
ed upon to exercise its jurisdiction under S. 491, 
Cr. P. C. it is not restricted to a consideration 
of the validity of the order of detention which 
was the subject-matter of the petition but if 
subsequently before the judgment was 
pronounced, another order of detention was 
made, the validity of that also can be consider- 
ed. This view is based on the decision of the 
Federal Court in — ‘Basanta Chandra v. Em- 
peror 1 , AIR 1945 F. C. 18, where it was pointed 
-out that the analogy of civil proceedings in which 
'the rights of parties have ordinarily to be as- 
certained as on the date of the institution of the 
proceedings cannot be invoked in habeas corpus 
proceedings. It is open to the court in such a 
proceeding to consider if there was a valid order 
which came into existence later directing the 
detention and decline to release the person 
even if the earlier order was invalid. If, how- 
ever, the Government did not disclose the exis- 
tence of such an order and allow the judgment 
of the court directing the release of the detenu 
to be pronounced, the second or the fresh order 
of detention would also automatically cease to 
have operation. As pointed out, if 'once a re- 
turn to the writ is made it is a recognised prac- 
tice of the courts in England to permit an 
amendment of the return or a substitution of 
the return by leave of the court. It was per- 
fectly open to the Provincial Government to 
have pleaded even before we pronounced the 
judgment that there was a subsequent order 
of detention passed by the Government which 
is not vitiated by the defect of not stating the 
period of detention. But it has not done so. 

We are concerned in a writ of habeas corpus 
with the justification for the detention. The jus- 
tification may be based upon an order originally 
passed or an order which was subsequently 
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made and brought to the notice of the court. 
But the essence of the matter is that if an order 
came into existence before the judgment is 
pronounced, it is the duty of the Government 
to bring it to the notice of the court. If the 
Government does not produce it and does not 
seek to justify the detention on that ground, 
the fault is that of the Government and they 
must thank themselves for their default. It is 
not open to the Government thereafter to put 
forward the fresh order of detention for arrest- 
ing and detaining the person if the judgment is 
pronounced. As observed by the learned Judge, 
Das J. in — ‘Subodh Singh v. Province of Bihar’, 
AIR 1949 Pat 247: 

‘‘I am clearly of the view that it was the duty 
of the Provincial Government to bring to the 
notice of this court all orders of detention 
which might justify the detention of the per- 
son whose application for release was being 
considered by this court on 7th October 1948.” 

In an earlier part of the judgment, the learned 
Judge stated: 

“If the Provincial Government have a second 
order of detention, which would justify the 
detention of the prisoner, it is clearly the 
duty of the Provincial Government to bring 
forward that order to the notice of the court.” 

Of course, these observations are confined to 
antecedent orders of detention passed before an 
order of discharge made by the court but not 
to orders of detention passed on a later date. 

I do not see any reason nor is any sufficient 
ground urged for not accepting the principle 
of that decision and apply it to the present 
case. In view of this decision it follows that 
apart from the question of the mala fide nature 
of the order, our order directing the release of 
the petitioner on the 22nd February 1951, auto- 
matically discharged the fresh order of detention 
passed earlier on that day. For these reasons, 

I am of opinion that the rule nisi must be made 
absolute and the petitioner should be set at 
liberty forthwith. 

(12) RAGHAVA RAO J.: This case has 
raised rather embarrassing questions for argu- 
ment of the learned Advocate General and 
rather far-reaching issues for determination of 
the court. The material facts have been stated 
in full and, with respect, correct detail by my 
learned brother and need not be repeated by 
me. They are by no means complicated aud 
are more or less even beyond the pale of con- 
troversy. The difficulty involved in the case 
which I have rather keenly and anxiously felt 
is as to the inferences from them so far as 
such inferences are pertinent to the decision oi 
some of the questions debated. The difficulty 
has only stood aggravated and not lightened 
because of the psychological considerations on 
which the inferences are in ‘rerum naturae de- 
pendent An analysis and ascertainment oi 

the motives at the basis of individual conduct is 
a task hard enough, for not even the devil can 
dive into the mind of man. Harder still musx 
of course be an analysis and ascertainment o* 
the motive springs of action of that theoreti- 
cally abstract but practically concrete, corpo- 
rate body known as the Government which . 9 
the supreme executive of any State functioning 
through its many officers in its many depart- 
ments of activity. 

(13) Before I proceed to deal with the ques- 
tions arising for decision, I must express my 
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genuine appreciation of the commendable res- 
tramt and sobriety with which the learned 
Advocate General, who was called upon, on the 
very second day of his assumption of office, to 
deal with a case of this complex kind, has con- 
ducted himself throughout the argument 
with due regard to his dual position as 
the accredited head of a Bar respon 
sible in the matter of its conduct to this 
court, as the highest Court of the Province who 
is required generally to accept with respect any 
remark emanating from this Bench, right or 
wrong, and as the accredited champion of the 
highest official rank of the powers and 
privileges of the Government who is some- 
times called upon to press and stress such 
powers and privileges if somewhat un- 
duly. I must also declare, to all whom it mav 
concern, that the judgment of this Court even 
on such delicate questions as arise here shall 
never issue except in accordance with the oath 

°f ? U -'+u 11S ’kj°^l < r e ’ *hat * s > exc ®Pt in a true spirit 
of faith and allegiance to the Constitution and 
its laws which we have to uphold and in per- 
formanee of our duties to the best of our abi- 
hty, knowledge and judgment, without fear or 
favour, ill-will or affection. 

(14) Mr. Nambiar for the petitioner has raised 
as many as five points for our consideration 
which, accoiding to his formulation are as fol- 

° r p s. 

Cri W M. SWbsVKi ° Ur d6CiSi0n 5 

2. That the order is invalid because it con- 
travenes the provisions of the Constitution 
which ensure for the High Court its power 

3. That the Government in issuing the order 
acted mala fide, that is, without the prop^ 

satisfaction under the relevant sta 
tute (Central Act IV of 1951) 

therefore, the order is liable to be quashed 

4 ' Ttm 1 noty 6 Was • no service of the order on 

rest and t th a i r un SlrnUltane - 0Usly with his ar- 
- tht the arrest 1S . therefore, illegal. 

.™ ! b«g r S n „*i°; f !? r 

abandoned by the learned Counsel for th» tUa +- y 
tioner. We are not, therefore the pet A 

pronounce upon the validity of thp 6 ^ U + p01 ?. 

Nor are we called upon seriously to 
fourth point raised before us ^NTrm f otl 9 e tb e 
the detention order simultaneously with" the 6 ar 
rest does not necessarily render the arrest il' 
i legal. It is all a question of substance whether 
■subsequent service is or is not suffirW th 

I pliance with law. In the present ease the™ 
was no such long or even seriously noticeable 
interval between the actual arrest and thl ex 
hibition of the order to the petitioner in the 
van as may nullify the process of the Govern 
ment. It thus remains for me to deal nZ?~ 
with the three other points. 1 only 

It may be mentioned at the outset that the 
first and third points are allied to each otw 
in the sense that if we hold in favour of the 
fi r . st : , we must necessarily hold in favour of tht 

third. The contention of the learned counsel 

1953 Mad./7 & S counsel 
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on these points comes t ? this : that the conduct 

ar l d lts officers in promulgat- 
ing this older of detention was inspired by 

malice and stands thereby vitiated. Malice in 
aw, generally can mean nothing more than an? 
intention to injure another by doing an act in 
disregard of the latter’s right wrongfully, & wil- 
fully, without reasonable & probable cause It 
does not necessarily mean personal illfeeling or 
spite^ Funner “mala fides” & “malice” in relation 1 
to the contention before me are cognate terms 

fh X e P nTri V nf°/h th ^ 16521 idea of an“^Sio^™n 

the part of the Government to misuse or abus° 
the power vested in it and not necessarily con- 
notative of moral turpitude on the part of th= 
Government or of anybody connected with it^ 
Mr. Nambiar could not and did not, seriously 
suggest any kind of personal ill-feeling or spite 
between any officer 0 f the Government and hif 
client. He did not and could not, therefore 
hlS c °£ tention as on the basis of any- 

nart g nf^ti, e ^ an an ultenor intention on the 
part of the Government to somehow flout our 

order m Crl. M. P. No. 153 of 1951. That if 

such circumvention were made out the order of 

detention must be held to be lacking i n the 

satisfaction on the part of the Government re- 

drsnnt e ed Und H - the Statute cannot be seriously 
disputed It is open to the detenu as held 

F P u* v ’ Em Peror’, AIR 1945 

C. 18 to show that the order was a fraudulent 

exercise of the power vested in the Government 

The burden of showing that is on him and he 

rebut + f ustam the burden by successfully 

SWE2T b »» “ ■<« 

a* ‘Eora 

tvf eS r- al e§ed in relation . to a power vested in 

r he nr?°7 ern — to ac ^ uire property under the 
Land Acquisition Act. I had occasion then to 

observe as follows referring to the relevant 

2ndEdn: in ^ HaIsbury ’ s Laws of England! 

“As to the law on the matter, I wish to make 
it clear that, as I apprehend it, in the case of 
fraudulent execution of a statutory power as 
m the case of fraudulent execution of a power 
to appoint under a deed or will or of ^ 
common law power, the fraud does not neces^ 
sarily imply any moral turpitude, but con 
sists m the exercise of the power for nL™ 

foreign to those for which it is in law infend 
ed. Persons exercising such a power cannot 
be held responsible and the exercise nf 
power by them cannot be helrl invars such 

™ f of mala fides ^ indirect motiveT/of 

S’ s? ""““My KS 

toect ^moUve 56 anf ■ ° f irrelevant Purpose, in- 

uS?’? r •?“. whS 

e are caiiect upon to decide is firstly whether 

ercised rP b°v e the r c* 11 th ® P ° Wer ha ^ been ex- 
mirnnl Gov ernment is such irrelevant 

wffiVh L+n t A Se l° nd ^ y ' whe ther the motives 
S- C r h actuated the Government in making the 

such . ^direct motives, and thirdly 
whether there is improper conduct of the Gov- 
ernment proved materially affecting the exer- 
cise of the power. 

(16) The purpose of the arrest is said to be 
the prevention of activities prejudicial to the 
security of the State on the part of the peti- 
tioner. Since the soundness of the grounds of 
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detention was not pronounced upon by us in our 
judgment in Crl. M. P. No. 153 of 1951, and has 
not been canvassed before us now, I am pre- 
pared to assume that the purpose behind the 
order is not foreign to the power exercised 
through it. But then what of the indirect mo- 
tive and improper conduct alleged against it by 
the petitioner which still remain for considera- 
tion? 

(17) As to motive, what is contended by the 
learned counsel lor the petitioner, to use his 
own language, is that the order of detention 
was intended to flout our order on Crl. M. P. 
No. 153 of 1951. Although the use of the word 
“flout” in this context was not accepted by the 
learned Advocate General it could not be disputed 
by him that the order was intended to render 
our judgment in Crl. M. P. No. 153 of 1951 of 
no force and effect whatsoever in relation to 
the release of the petitioner which would auto- 
matically follow on it. The learned Advocate 
General has given us reiterated assurances that 
the Government never intended to disrespect 
our order but only desired to devise some fur- 
ther method of ensuring the continuance of the 
detention of the petitioner in the interests of 
public safety, which would be a legitimate 
means of getting over the difficulty created by 
our judgment. If the mode of circumvention 
of our judgment resorted to by the Government 
is something substantially justified by the law 
I do not think we can pronounce the order as 
void at the inception as contended by Mr. Nam- 
biar. The law on the point is perfectly clear. 
That an order of ^detention can be passed against 
a person who is already under detention and 
that there is nothing inherently illegal about 
successive orders passed against him on the 
'same grounds, where the sufficiency of the 
grounds is not examinable by the court has been 
ruled by the Federal Court in — ‘Basanta Chan- 
dra v. Emperor’, AIR 1945 F. C. 18. Again, that 
where the court has declared the detention of 
a person to be without justification upon the 
merits, a fresh order of detention made in order 
to circumvent the decision would be mala fide 
has been decided by the Full Court of Orissa 
in _ ‘Prahalad Panda v. Province of Orissa’, 
AIR 1950 Orissa 107 (FB). Further, a Full 
Bench of five Judges of the. High Court of Cal- 
cutta have ruled in — ‘Bupendra v. Chief Sec- 
retary, Govt, of West Bengal’, AIR 1949 Cal 
633 (FB) that if however the decision proceeded 
simply on the ground that the law under which 
the order had been made was invalid or 
the order was irregular in form, a fresh order of 
detention in a valid form or under fresh legisla- 
tion would not be necessarily mala fide. Justifica- 
tion for the order in the present case is sought 
by Government not in any fresh legislation like 
Act IV of 1951 (Central) as conceded by the 
learned Advocate General but in the circum- 
stances that our judgment in Crl. M. P. No. 
153 of 1951 did not proceed on a consideration 
of the grounds of the petitioner’s detention but 
only on the technical ground that there was a 
time limit required by the law to be fixed in 
the original as well as the confirmatory order 
of detention under S. 3 and S. 12 respectively 
of the Preventive Detention Act, IV of 1950. It 
is contended that the order under challenge 
was thought of in order to set right the techni- 
cal defect of the previous order of detention as 
it was competent to Government so to do, after 
it had been informed of the expectation of the 
learned Advocate General at the conclusion of 
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the argument before us that we were in all 
likelihood going to base our decision upon the 
technical ground. It is also contended that in 
drawing up an order even before our delivery 
of judgment the Government acted only ‘ex 
majore cautela’; and only desired to lose no time 
over service of the order on the petitioner for 
the purpose of his re-arrest. The order was 
not, it is said, intended to take effect in any 
other contingency than that of our judgment 
proceeding on the narrow basis of the techni- 
cality referred to above. 

In order to assess and ascertain the validity 
of these contentions it is necessary to advert to 
certain circumstances which the contentions 
overlook. If it was really the intention of the 
Government, to make the order in view of the 
possibility that we might rest our decision on the 
technical ground, one should find some men- 
tion in the order of the time limit which we 
held it necessary for the Government to specify 
in any order under S. 3 of the Act IV of 1950. 

If the Government had sought to abide by such 
decision which they aver they anticipated bona 
fide we should have expected them to issue the 
order in a manner consonant to our decision as 
to the time limit. That, however, is not the 
position which we find Government took up in % 
issuing the order as it did. The order was pre- 
pared on the same grounds of detention as be- 
fore and without the slighest attempt at recti- 
fication of the defect which we actually pointed 
out in our judgment. If indeed the Government 
is to justify the omission of any time limit in 
the order by any suggestion that there was a 
decision of the Supreme Court or an unreported 
decision of this court (Govinda Menon and Ba- 
sheer Ahmed Sayeed JJ.) to the contrary of our 
judgment — decisions adverted to before this 
court on the 12th inst. in a statement by Mr 
Kuttikrishna Menon, the predecessor in office of 
the Advocate General who has argued this case 
before us— it was for the Government to have 
brought Jhese decisions to our notice before our 
delivery of judgment on the 22nd February 

1951. 

The then Advocate General, Mr. Kuttikrishna 
Menon, did endeavour to avert our judgment 
till after the production by him of an authen- 
ticated copy of the amending Act (IV of 1951) 
Central, but did not mention to us the deci- 
sions above referred to. The fact of the non- 
mention of the decisions to us— for which there 
is no explanation at all forthcoming — can only 
lead to the inference that these decisions were 
not responsible for the admission in the order 
of the time limit required by our judgment. 
The Government was in all honesty and^ iair- 
ness bound to respect our judgment and intro- 
duce the time limit into the order in accordance 
with our decision. Our decision might be right 
or wrong; but the Government had no business 
to disregard it even if there were decisions t 
the contrary, of which they do not seem io 
have been aware, of which they did not m * or ™ 
us and on which they could not have and do 
not seem in truth and in fact, to have acted. 

It turns out too on information supplied Jo 
us by the learned Advocate General himse 
during the delivery of this judgment that tne 
decision of the Supreme Court to the contra 
of our judgment was in fact pronounced on -w- 
2-50, a day after ours and published in tne 
Hindustan Times only on 24-2-50 two days later 
than ours. The decision was not and could no 
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be within the knowledge of the Government 
on the date of our judgment on which date it 
was that the Government framed the order now 
under challenge in anticipation of our judg- 
ment. It was scant respect therefore which 
Government showed to us ir r framing the order 
as they did even on the assumption that they 
expected our judgment to rest upon the techni- 
cal ground on which it eventually rested. It 
is difficult to resist the conclusion in the cir- 
cumstances that the intention of the Govern- 
ment in promulgating the order was not so much 
to devise legitimate means for surmounting the 
difficulty created by our judgment but to some- 
how evade its operation. 

That, in my opinion, is sufficient proof of the 
lack of bona tides vitiating the order under the 
Full Bench decision reported in — ‘Narayana- 
swami v. Inspector of Police’, ILR (1949) Mad 
377. The motives operating on the human 
mind are not always easy to ascertain and often 
mixed in character and even if one could not, 
on the basis of non-mention of any time limit 
in their order of 22-2-51, which certainly assert 
the intention of the Government to be to flout 
our prior judgments, such non-mention in dis- 
regard of our judgment is, in my opinion, cer- 
tainly improper conduct materially affecting 
the exercise of the power” according to the third 

of the tests of mala fides indicated supra in this 
judgment. 

(18) Whether the non-production of the order 
before us on the day of our judgment is not 
another circumstance strengthening the infer- 

“ c „ e . of , mala fl ? es °n ‘he part of the Govern- 
ment whether from the stand point of “indi- 
rect motive or from the standpoint of “im- 
proper conduct” is the further aspect of the 
matter which we have to consider. It was bad 
“ough of the Government to have done all 
that they had done before our delivery of judg- 
ment on assumptions and premonitions with 
reference to our judgment which was still pend- 
ing. Even if they felt themselves justified in 
doing so in shrewd anticipation of what oir 
judgment was to be, the least that the Govem- 

t0 have done — it is indeed surpris- 
mg that they did not do that much at least 

Sis Court n and t0 in the t h petiti0ner as wel1 “ to 

tnis yourt and in their own interest after 

thef. W,, 6 a - deC1Si ° n in consultation with 
imSedfafely after 1 our° ord'eT?/ 

out to be in his tavour Sn tfe \ecL ffa, “r.S 

was to inform their legal advisers who were to 

appear on that : day in court to take judgment 

of the order which they had already Sadi The 

production of the order would undoubtedly 'haw 

a material bearing upon the order to be pasted 

hyus on the earlier habeas corpus petition 
which was then pending judgment. Pinion 

(19) As I had occasion to point nut i™ 

judgment in Crl. M. P. No. 153of 95? SI 

writ of habeas corpus is in England a prero- 
gative writ but at the same time it is ° 
writ of right remedial in nature and grantabl! 
‘ex debito justitiae’, which is inapplicable if 
the illegal detention has ceased beS?e th e a S 
phcation for the writ. So I said in my judll 
ment in that case having regard to this basic 
nature of the writ that I did not feel quite so 
clear as my learned brother did that the die 
appearance of two of the grounds of detention 
which were relied upon by the petitioner, did 
not affect the merits of the habeas corpus peti 
tion which was to be decided and disposed of 
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in accordance with the circumstances in exis- 
tence at the time of issue of such order without 
regard to the events which may have happened 
subsequently to the issue of the order. I feel 
perfectly clear that in the present case the 
order under challenge ought to have been 
brought to our notice at the time of our judg- 
ment as a material factor which would have a 
bearing on the termination or continuance of 
1 detention which was the substance 
of the complaint on the application for the writ 

fu- am i n perfect agreement with the view to 
this effect enjoined on us by the ruling in 

‘Basanta Chandra v. Emperor’, AIR 1945 F C 
!8, where it is pointed out that the analogy 
of civil proceedings in which the rights of parties 
have ordinarily to be ascertained as from the 
date of the institution of the proceedings can- 
not be invoked in habeas corpus proceedings 
This view has been accepted and acted upon by 
the ruling m — ‘Subodh Singh v. Province of 

AIR 1949 Pat 247 ’ wherein it is held 
that the court in exercising its jurisdiction un- 

d .^, r S. 491, Cr. P. C. is not restricted to a con- 
sideration of the validity of the order of deten- 
tion with reference to circumstances in exis- 
tence at the time of the application for the writ 
bo if the order was brought to our notice it was 
possible for us to have held either in favour of 
the Government itself or in favour of the peti- 
tioner according as our view of the merits of 
the order may have induced us to hold This 
therefore, shows the unfairness to the petitioner 
as well as the inexpediency in the interests of 
the Government itself involved in the with- 

+i?nl mg f °i v he 0rd F from our notice at the 

time of delivery of judgment. So far as we 
are ourselves concerned, the regret of the situa- 
tion which we cannot but feel is that we were 
prevented from possibly making the right deci- 
sion by the Government withholding the order 
from us at the time. Here again, there was 
improper conduct on the part of the Govern- 
ment materially affecting the exercise of the 
power, , whether or not there was indirect motive 
operating on their minds in the sense of an in- 
tention to flout our order. 

(20) As proof of mala fides on the part of the 
Government Mr. Nambiar has further contended 
that the Government instead of availing them- 
selves of the right of appeal against our judg- 
ment open to them under Arts. 132 and 136 of 
the Constitution hastened mala fide to make a 
fresh order of detention against his client. It 

out Earned counsel mentioning 

.° bnen’s case’ before the House of Lords that 
in England there is no right of appeal, against 
an order of release. The position in India k 
under the Constitution, argues learned counsel i 
different. I am not satisfied that the failure of 
the Government to take steps for an appeal 

•P l he ^ Supreme Court would vitiate the order 

™ / Glt Satisfied ab ™t the emer- 

gency of the situation, as they say they were, 

so far as to resort to the speedier course of a 
fresh order instead of to the normal remedy of 
an appeal which might involve delay in making 
sure of the detenu, if once he gets off as he 
might well do. If the course adopted by the 
Government is otherwise well founded, I am 
Prepared to say that the failure to pursue 
the alternative remedy of appeal to the Supreme 
Court renders the order invalid or illegal. * 
(21) The writ of habeas corpus more elabo- 
rately designated by some such form as habeas 
corpus, ‘ad facisudum sub judicadum et resi- 
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piandum’ (i.e., to do, submit to & receive what- 
ever the Judge or the court awarding such writ 
shall consider in this behalf) is unlike other 
writs of habeas corpus such as habeas corpus, 
“ad respondindum’ (writ used to remove a 
prisoner from the jurisdiction of an inferior 
court in order to charge him with action in a 
higher court) habeas corpus ‘ad satisfaciunium 
(writ used to remove a prisoner to a superior 
court in order to charge him with process of 
execution), habeas corpus ad testilicandum (a 
writ used to bring a witness into court to give 
testimony in a cause), as pointed out in 
Bacon's Abridgement and an early English case 

— ‘Rex v. Pell and Olfly’, (1674) 3 Keb. 279 a 
writ of right against which no privilege of 
person or place can avail. The writ is one of 
the highest constitutional importance, as it is a 
remedy available to the meanest subject against 
the most powerful (vide Halsbury’s Laws of 
England, 2nd Edn vol. 9. Sec. 1202 at p. 703). 
The source of the writ in England is part of the 
King’s jurisdiction in judicial matters. In 
England the King in Parliament is the su- 
preme legislative organ and the King in Cabi- 
net is the supreme executive organ of the 
State. The common law regards the King as 
the source or fountain of justice and certain 
ancient remedial processes of an extraordi- 
nary nature which are known as prerogative 
writs have from the earliest times issued 
from the court of King’s bench in which the 
sovereign was always present in contempla- 
tion of law. The court of the King’s Bench 
retained all the jurisdiction of the curia regis 
in so far as it was not distributed among the 
courts; and this jurisdiction including the grant 
of the prerogative remedies is now under the 
Supreme Court of Judicature vested in the 
High Court of Justice. 

As Hyde C. J. points out as early as 1627 in 

— Darnel’s case’, (1627) 3 State Tr. 1. 

‘“Where the commitment is by the King or 

others this court is a place where the King 
doth sit in presence and we have power to 
examine it; and if it appears that any man 
hath injury or wrong by his imprisonment we 
have power to deliver and discharge himj if 
otherwise, he is to be remanded by us" to 
prison again.'* 

(22) In India the jurisdiction is embodied 
so far as the Supreme Court is concerned in 
Art. 32, and so far as the High Courts are con- 
cerned in Art. 226 of the Constitution. The 
jurisdiction is not traceable to the King for 
here there is none but to the people of India 
who having solemnly resolved to constitute 
India into a sovereign democratic republic 
have through their constituent assembly, adop- 
ted, enacted and given to themselves the 
Constitution. While this Constitution does 
not in so many terms provide for a 
separation of powers in the strict sense of the 
term between the legislature, the judiciary and 
the executive, there are specific provisions in 
regard to the three heads of powers embodied 
in different portion of the Constitution which 
have to be read together. Whatever the rela- 
tive degrees of importance enjoyed by the three 
organs of the state under the Constitution 
there is no doubt but that the powers of each 
one of the three organs have to be exercised 
as fundamentally subject to the provisions of 
the Constitution relating to that organ indi- 
vidually as well as to the provisions relating 
to the other organs. 
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(22a) It was contended by Mr. Nambiar 
that the power to issue a writ of habeas corpus 
conferred upon the High Court as well as upon 
the Supreme Court is something so absolutely 
sacrosanct under the Constitution that no legis- 
lation can prejudicially affect it, and no execu- 
tive can under the shelter of a piece of legis- 
lation prejudicially affecting it act in disregard 
of the writ if issued. It may also be that although 
our attention was not specifically drawn to Arts. 
358 and 359 of the Constitution counsel meant 
to maintain that except in the cases dealt 
with by these two articles the Constitution 
makes the judicial power to issue the writ 
so far absolute that no legislative power provi- 
ded for by the Constitution could possibly 
override or encroach upon this judicial power. 

It was contended too by the learned counsel 
that the powers of the executive under the 
Constitution are so far defined as to be liable 
to be treated as limited by Arts. 53, 154 and 
162 of the Constitution. On the other hand, 
it was contended by the learned Advocate 
General, that the power to issue the writ is 
not to be treated as immune from Legislative 
interference and that the powers of the execu- 
tive ought not to be treated as confined to what 
is defined in Arts. 53, 73, 154 and 162. 

In support of the latter limb of the conten- 
tion our attention was drawn by the learned 
Advocate General to the passages contained 
in S. 431 of Vol. VI of Halsbury’s Laws of 
England (Constitution law) at pages 431 et seq; 
and in particular to the statement at page 385 
that executive functions are incapable of com- 
prehensive definition for they are merely the 
residue of the functions of Government after 
legislative and judicial functions have been 
taken away. It is unnecessary for me to pro- 
nounce upon the rival contentions of counsel on 
these intricate points as one thing is clear to 
my mind — viz; that no one of the three organs 
of the State ought to function in disharmony 
with the other two organs. It may be that 
judicial supremacy as under the Constitution 
of the United States does not exist here. It 
may be that the theory of legislative omnipo- 
tency obtaining in England does not hold the 
field under our Constitution subject to whose 
provisions it is that the Union Parliament and 
the State Legislatures have to function. It is 
the respect that is accorded by one organ of 
the State in relation to the others that ensures 
that healthy working of the Constitution which 
is the acid test of its merits whatever the paper 
value of its provisions. 

(23) There is no reason why from this stand- 
point the principle of the ruling in the 
‘Eastern Trust Co. v. Makenzie Mann & Co. 
Ltd.*, (1915) A. C. 750 (PC) should not apply 
to cases under our Constitution although there 
is here, as I have already pointed out, no King 
to act as a connecting link between the three 
organs of the State. The Crown in its execu- 
tive side is in England bound to observe the 
law both by the Statute and by the terms of 
the Coronation oath which embodies the con- 
tract between the Crown and people upon 
which the title to the Crown originally depend- 
ed and still in a large measure depends. Upon 
any doubtful point of Prerogative in England 
the Crown and its ministers must therefore 
bow to the decision of the legal tribunals (vide 
Halsbury’s Laws of England II Edn. Vol. VI, 
S. 535 page 455). It is the duty of the Crown 
and of every branch of {he executive to abide 
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* v-* f. * * • i . ^ is any difficulty 

m ascertaining it courts are open to the Crown 

to sue and it is the duty of the executive in 

cases of doubt to ascertain the law, in order 

to obey it, not to disregard it. 

Whatever the limits within which the judi- 
ciary m this land can function in relation to 
Union Parliament and State Legislatures and 
whatever the residual powers of the executive 
under the Constitution over and above what is 
defined by the specific articles thereof, I have 
no dcubt at all that the executive must needs 
respect the decisions of the judiciary and can 
only avoid, as in England, their due operation 
by appropriate legislation. In India as well as 
in England since it is the business of the courts 
to apply the Constitution and the laws in cases 
properly brought before them the judiciary ex- 
ercises control over executive action in so far 

aa I! w 2, uld refuse to uphold as valid any act 
of the Government which is not supported by 

the Constitution or by some law. The authorftv 
ot the Courts as regards the executive action 
arises when the executive exceeds its authority 

C if- Se u agents and instruments 
through which the action is carried out 
are personaily responsible to law and the 

Y- lde ® asu s Commentary on the 

Constitution of India p. 207). While on the one 

H^ C L lt - may P f ea + u lly be conceded that it is not 
the business of the courts to pass judgment on 

the policy of executive action it cannot on 

other hand be denied that the Executive has 

judgment and it is bound to P assist in^enfordnl 
it, even though the Executive may believe if 

law Pag™! 15 - ^ C °° ley ’ S Con ^itutionai 

K T R U %q 1 i 1 q T <the ? ing v - Speyer’, (1916) l 
K. B. 595 at page 610 Lord r t t w 

observed : ’ ora U fading 

“This is the King’s court; we sit here to od 
the 111 l R t ealm U in 1C the ar K- t0 > interpret th e laws of 

L dlclared°bv r ^ ° assu f me + that °nce the law 
it a c ? m Petent judicial authority 

it will be followed by the Crown ” 

heM by S the^y C Cou4 iS in th ^ iische^'v 

men r f £° bSd ^ 

|iT p - d s ^ Wfu^lJ 

“® U the h Conector S Sft 

Court? What remedy would the annln th ? 
have if it had omitted to ask for snppiff llant 

lief against the Collector? It i s higffiy imnrn" 
bable that any officer of the impro- 

wouid set the court at defiance. It i s Tmn^ 
sible to suppose that Government 
countenance such conduct as that ” d 

Where the poivers of the Governor" of Nigeria 
under the Deposed Chief’s Removal Ordin^ce 
were purely executive the Privy ConnaiiT? 

held in - ‘Eshugbayi Eleko" Nigerian Gov® 

ernment’, (1931) A. C. 662 that it w as the duty" 
of the court to investigate the propriety and 
K ^ ^Executive action, in ordering the 
deposed chief to leave a specified area and in 
default m ordering his deportation to another 
specified place in the colony. Lord Atkin, in 
delivering the judgment of their Lordshms 
observes at page 670 of the report thus- 
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“The Governor acting under the Ordinance 
acts solely under executive powers and in 
no sense as a court. As the Executive he can 
only . act in pursuance of the powers given 
to him by law. In accordance with British 
jurisprudence no member of the Executive 
can interfere with the liberty or property of 
a British subject, except on the condition 
that he can support the legality of his action 
before a court of justice. And it is the tra- 
dition of British justice that Judges cannot 
shrink from deciding such issues in the face 
of the Executive.” 

(24) Judging the matter from this standpoint 
the conclusion seems to me to be reasonably 
enough irresistible that if the order under 
challenge in the present proceedings is vitiated 
either by an intention on the part of the Gov- 
ernment to evade the effect of our judgment in 
the prior petition, Crl. M. P. No. 153 of 1951, 
somehow or other or by improper conduction on 
the part of the Government materially affect- 
ing the exercise of the power, as already dis- 
cussed, the order cannot possibly be upheld 
notwithstanding any belief on the part of the 
Government that our judgment was erroneous. 


(25) The foregoing entails too my answer to 
the point raised by Mr. Nambiar that the order 
now under challenge is in contravention of the 
power conferred upon the High Court by Art. 
226 of the Constitution. 

, There is only one other ground raised on 
behalf of the petitioner which remains to be 
dealt with. That is that the non-mention of the 
order to us at the time of the delivery of our 
judgment in Crl. M. P. No. 153 of 1951 operates 
proprio vigore’ to nullify the order altogether. 
The ground is sought to he supported and must 
indeed be taken to be established by what the 
Patna High Court has held in — ‘Subodh Singh 
v. Province of Bihar’, AIR 1949 Pat 247. I am 
not, I must say, however fully satisfied that the 
non-mention has this effect, whatever may be 
its bearing, on the question of mala fides on 
the part of the Government which I have 
already dealt with. Assuming that it was the 
duty of the Government at the time of our 
judgment to bring to our notice all orders of 
detention which might justify the detention of 
the person whose application for release was 
under consideration then, I am unable to dis- 
cover as at present advised any intelligible 
legal principle on which the Government’s dere- 
liction of duty in this respect has the legal 
effect contended for. It is not a question of 
constructive ‘res judicata’ applicable to civil 
proceedings whether by way of statutory pro- 
vision (i.e.., S. 11 explanation IV C. P. Code) or 
by way of juristic principle ‘de hors’ the sta- 
tute; nor is it a matter by necessary implica- 
Ron of our judgment that all prior orders of 
detention should cease to operate thereafter, 
Wh at was never actually before our minds 
cannot by implication be treated as something 
which we did pronounce against. No intention 
can be imputed to us to decide matters not 
brought to our notice and the judgment which 
we delivered can only relate to the matters in 
fact brought to our notice. 

(27) In conclusion, I cannot help recalling to 
my mind Lord Mansfield’s famous judgment 
reversing the outlawry of Wilkes in 1768. As 
that noble and learned Lord there did, so may 
we not here, from the responsible seats which 
we have been called upon to fill, and what is 
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more, to fulfil, by virtue of our appointments, 
proclaim in solemn tones from this sacred 
shrine of justice. The Constitution does not 
allow reasons of State to influence our judg- 
ment, ‘Fiat Justitiae ruat caelum.’ 

(28) In the result the petition succeeds; and 
I agree with my learned brother that the rule 
nisi must be made absolute and the petitioner 
set at liberty forthwith. 

A/M.K.S. Petition allowed. 
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RAJAMANNAR C. J. AND VENKATARAMA 

AYYAR J. 

C. Sambandam, Petitioner v. The General 
Manager, South Indian Railway, Tiruchirapalli, 
Respondent. 

Civil Misc. Petn. No. 14078 of 1950, D/- 13- 
11-1951. 

(a) Railway Services — (Safeguarding of 
National Security) Rules (1949) Rr. 3 and 4 — 
Non-compliance — (Constitution of India, 
Arts 310, 311) — (Railway Establishment Code 
R. 148). 

The rule that civil posts under the Gov- 
ernment are held at pleasure is part of 
the law of this country and it involves the 
consequence that there can be termina- 
tion of service at will. The Railway autho- 
rities have a right to terminate the ser- 
vices of the employee under rule 148 of 
the Railway Establishment Code and there 
is nothing in the Constitution which re- 
stricts such a right. R. 4 does not differ 
from S. 240(3) of the Government of India 
Act (1935) or Art. 311(2) of the Constitu- 
tion of India. 

The petitioner was employed as a wire- 
man in the Marine Department of the 
South Indian Railway. He was served with 
a notice, the contents of which were as 
follows : “Whereas in the opinion of the 
‘competent authority’ as defined in rule 2 
of the Railway Services (Safeguarding of 
National Security) Rules 1949, there are 
reasonable grounds (which are given be- 
low) for believing that you are engaged in 
subversive activities and that consequent- 
ly you are liable to have your services ter- 
minated under rule 3 of the said rules; 
You are hereby required to state within 
14 days of the receipt of this notice whe- 
ther you accept or deny the accuracy of 
the above allegation. If you do not reply 
within that period, it would be assumed 
that you admit the allegation. In either 
case, you may, within the same period, 
submit any representation you wish to 
make as to why your services should not 
be terminated under the said rules. (Copy 
attached). If after considering your re- 
presentation the competent authority de- 
cides that no further action should be 
taken against you, you will be informed 
accordingly. If after considering your re- 
presentation the competent authority con- 
siders that there are sufficient grounds 
for taking further action, the materials 
on record together with your representa- 
tion will be referred to the Committee of 
Advisers set up by the Government of 
India for this purpose. You are further 
asked to state whether you wish to be 
heard in person by me or by the Commit- 


tee of Advisers before orders are passed 
on your case.” 

Held that when the services of an em- 
ployee are terminated he cannot be held 
to have been dismissed. But whether in 
fact it is a case of termination of services 
or dismissal is a question of fact. 

This was a case not of termination of 
service but of compulsory retirement fall- 
ing within R. 3. The notice did not satisfy 
the requirements of R. 4. The statement 
that the petitioner was liable to have ser- 
vices terminated under R. 3 was not any 
intimation of a decision by the autho- 
rities that his services would be terminat- 
ed. The notice calling upon the petitioner 
to give his explanation for the charges 
could in no manner be regarded as falling 
under R. 4(b). As the proper procedure 
prescribed in R. 4 had not been followed, 
the subsequent order of compulsory retire- 
•ment under R. 3 was illegal and inopera- 
tive. AIR 1948 PC 121 Foil. Case law dis- 
cussed. (Paras 7, 11, 12, 14 & 15) 

(b) Constitution of India, Art. 226 — Other 
remedy open. 

It is true that the High Court will not 
ordinarily interfere with an order where 
there is another adequate remedy avail- 
able to the party. This, however, is a rule 
of discretion for the guidance of the Court 
and not a limitation on its powers. 

Held that as the question involved was 
one of right procedure to be followed in 
exercise of the powers conferred under 
the Railway Services (Safeguarding of Na- 
tional Security) Rules and as the rights 
of the petitioner had been clearly infring- 
ed, this was a fit case in which the writ 
must issue. AIR 1950 SC 163 Foil. (1928). 

1 KB 291 Rel. on. (Paras 16 & 18) 

K. V. Venkatasubramania Aiyar, for Row 
and Reddy, for Petitioner; O. T. G. Nambiar 
for King and Partridge, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

(’48) 1948 FCR 44: (AIR 1948 

PC 121) 4, 5, 7, 11 

(’45) 1945-2 Mad LJ 270: (AIR 1945 

FC 47) 4 

(’50) 1950 SCR 566: AIR 1950 SC 163 16 

(’44) AIR 1944 Lah 240: (ILR (1944) 

Lah 325) 4 

(’37) ILR (1937) Mad 517: (AIR 1937 
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PC 31) 11 
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VENKATARAMA AYYAR J. : The petitioner 
was employed as a wireman in the Marine 
Department of the South Indian Railway Co. 
On 11-3-1950 he was served with a notice dated 
27-2-1950 issued by the respondent under the 
Railways Services (Safeguarding of National 
Security) Rules, 1949. The contents of that 
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notice so far as they are material for purposes 
of this petition are as follows: 

“Whereas in the opinion of the ‘competent 
authority’ as defined in rule 2 of the Railway 
Services (Safeguarding of National Security) 
Rules, 1949 (who in your case is the Chief 
Mechanical Engineer. S. I. Railway, Golden 
Rock) there are reasonable grounds (which 
are given below) for believing that you are 
engaged in subversive activities and that con- 
sequently you are liable to have your services 
terminated under rule 3 of the said rules; 

You are hereby required to state within 14 
days of the receipt of this notice whether you 
accept or deny the accuracy of the above al- 
legation. If you do not reply within that 
period, it would be assumed that you admit 
the allegation. In either case, you may, with- 
in the same period, submit any representa- 
tion you wish to make as to why your services 
should not be terminated under the said rules, 
(copy attached.) 

If after considering your representation the 
competent authority decides that no further 
action should be taken against you, you will 
be informed accordingly. 

If after considering your representation the 
competent authority considers that there are 
sufficient grounds for taking further action, 
the materials on record together with your 
representation will be referred to the Com- 
mittee of Advisers set up by the Government 
of India for this purpose. 

You are further asked to state whether you 
wish to be heard in person by me or by the 
Committee of Advisers before orders are 
passed on your case.” 

Four charges were set out in this notice. On 
16-3-1950 the petitioner sent a written explana- 
tion to the several charges. On 6-9-1950 the 
respondent passed the following order: 

I have considered your representation in reply 
to my letter No. S. 37/3 dated the 27th Feb- 
ruary 1950 and am of the opinion that you 
are engaged in subversive activities in such 
■a manner as to raise doubts about your relia- 
bility and am satisfied that your retention in 
public service is prejudicial to national secu- 
I have decided with the prior approval 
of the President that your services should be 
terminated under rule 3 of the Railway Ser- 
vices (Safeguarding of National Security) 
Rules, 1949. 

You are, therefore, given a month’s pay in 
lieu of notice in accordance with para 6 of 
your service agreement dated 6-2-1942 and 
your service wiU terminate on the 16th Sep- 
tember 1950. v 

(2) It is the validity of this order that is the 
subject-matter of this application. The conten- 
tion of the petitioner is that on a proper con- 
struction of the Safeguarding of National Secu- 
rity Rules and of Art. 311 of the Constitution 
he was entitled to a further notice of the action 
proposed to be taken against him and as none 
such was given the order of dismissal dated 
€-9-1950 is illegal. He accordingly prays that a 
writ might be issued under Art. 226 quashing 
the order dated 6-9-1950. The contention of the 
respondent is that the notice dated 27-2-1950 
given to the petitioner was a sufficient com- 
pliance of the requirements of the law and that 
further the services of the petitioner were ter- 
minated by payment of a month’s wages in 
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accordance with the terms of the services and 
that consequently the order dated 6-9-1950 was 
not open to question under Art; 311 of the Con- 
stitution. It was also urged that the petitioner 
had a remedy by way of a suit and that, there- 
fore, the application for the issue of a writ of 
certiorari was not maintainable. 

(3) The first question that arises for determi- 
nation is whether the order dated 6-9-1950 is in 
accordance with the provisions of the Safeguard- 
ing of National Security Rules. Rules 3 and 4 
which alone are relevant for the present pur- 
pose are as follows : 

“A member of the Railway service, who, in the 
opinion of the competent authority* is en- 
gaged in or is reasonably suspected to be 
engaged in subversive activities or is asso- 
ciated with others in subversive activities in 
such a manner as to raise doubts about his 
reliability may be compulsorily retired from 
service; 

Provided that a member of the railway 
service shall not be so retired, unless the 
competent authority is satisfied that his re- 
tention in the public service is prejudicial to 
national security, and unless where the com- 
petent authority is a head of a department, 
the prior approval of the Governor General 
has been obtained. 

4. Where in the opinion of the competent 
authority, there are reasonable grounds for 
believing that a member of the railway ser- 
vice is liable to compulsory retirement under 
rule 3 it shall — 

(a) by order, in writing, require the Gov- 
ernment servant to proceed on such leave as 
may be admissible to him and from such date 
as may be specified in the order; 

(b) by notice in writing inform him of the 
action proposed to be taken in regard to him 
under rule 3; 

(c) give him a reasonable opportunity of 
showing cause against that action; and 

(d) before passing a final order under R. 3 
take into consideration any representation 
made by him in this behalf.” 

(4) The contention of Mr. K. V. Venkatasubra- 
mania Aiyar the learned advocate for the peti- 
tioner is that before a final order could be 
passed under rule 3 there must be a notice in 
terms of rule 4, clause (b) informing him of the 
action proposed to be taken against him and 
giving him an opportunity under rule 4(c) for 
showing cause against the proposed action and 
as that had not been done, the order of dismis- 
sal dated 6-9-1950 was in contravention of the 
rules and, therefore, illegal and he relies on 
a decision of the Privy Council renorted in — 
‘High Commissioner for India v. ~I. M. LalP, 
1948 F. C. R. 44 (PC) in support of this propo- 
sition. That was a case in which the validity 
of an order of the Punjab Government dismiss- 
ing an officer of the Indian Civil Service came 
up for consideration. On 2-9-1937 the Punjab 
Government framed a number of charges against 
one Mr. Lall, a District Judge belonging to the 
Indian Civil Service and gave intimation to him 
that a departmental enquiry would be held in 
respect of those charges. He was asked to fur- 
nish a written statement of defence which he 
did on 9-1-1938. Then there was an enquiry 
and acting on the report of the enquiry, the 
Government removed Mr. Lall from service by 
an order dated 31-8-1939. 
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He then filed a suit challenging the validity 
of the order of dismissal on the ground ‘inter 
that no notice had been given to him of 
the proposed action and no opportunity afforded 
to show against the same as required by S. 240 
(3) of the Government of India Act, 1935, and 
that the procedure was illegal and the order 
was vitiated thereby. Section 240(3) is in these 
terms : 

“No such person as aforesaid shall be dismiss- 
ed or reduced in rank until he has been given 
a reasonable opportunity of showing cause 
against the action proposed to be taken in 
regard to him.” 

The suit was decreed by the Punjab High Court 
on the ground that there was no proper inquiry. 
Vide — ‘I. M. Lall v. Secretary of State’, AIR 
1944 Lah 240. The matter was taken on appeal 
to the Federal Court. The learned Judges dis- 
agreed with the finding of the High Court that 
there was no proper enquiry but held by a ma- 
jority that on a proper construction of S. 240(3) 
of the Government of India Act, 1935, there 
must have been a further notice to the civil 
servant informing him of the order proposed to 
be passed, that an opportunity should have 
been given to him to make representation 
against the proposed action and that final order 
could be passed only thereafter and as that was 
not done the order was illegal. 

The learned Judges observed as follows: 

“But the real point of the sub-section is in 
our judgment that the person who is to be dis- 
missed or reduced must know that that punish- 
ment is proposed as the punishment for cer- 
tain acts or omissions on his part and must 
be told the grounds on which it is proposed 
to take such action and must be given a 
reasonable opportunity of showing cause why 
such punishment should not be imposed. That 
in our judgment involves in all cases where 
there is an enquiry and as a result thereof 
some authority definitely proposes dismissal 
or reduction in rank, that the person concern- 
ed shall be told in full, or in adequately sum- 
marised form, the results of that enquiry, and 
the findings of the enquiring officer, and be 
given an opportunity of showing cause with 
that information why he should not suffer the 
proposed dismissal or reduction in rank.” Vide 
— ‘Secy, of State v. I. M. Lall’, 1945-2-Mad L 
J 270 (FC). 

(5) Against this decision there was a further 
appeal to the Privy Council. In affirming the 
judgment of the Federal Court, Lord Thanker- 
ton observed that there was a distinction bet- 
ween giving information to the civil servant 
about the “grounds on which it is proposed to 
take action” and giving an opportunity of 
showing cause against the action proposed to 
be taken in regard to him”; that the former 
would be appropriate in a stage anterior to the 
enquiry, the object being to afford adequate 
opportunity of defending oneself while the lat- 
ter would arise only after the enquiry was held 
and punishment decided on; and further ob- 
served 

“In the opinion of their Lordshios no action 
is proposed within the meaning of sub-section 
until a definite conclusion has been come to 
on the charges and actual punishment to 
follow is provisionally determined on. Prior 
to that stage the charges are unproved and 
the suggested punishments are merely hypo- 
thetical. It is on that stage being reached 


that the statute gives the civil servant the 
opportunity for which sub-sec. (3) makes pro- 
vision. Their Lordships would only add that 
they see no difficulty in the statutory oppor- 
tunity being reasonably afforded at more than 
one stage. If the civil servant has been 
through an enquiry under rule 55 of the Civil 
Services (Classification Control and Appeal) 
Rules, it would not be reasonable that he 
should ask for a repetition of that stage, if 
duly carried out, but that would not exhaust 
his statutory right and he would still be en- 
titled to represent against the punishment 
proposed as the result of the findings of the 
inquiry.” Vide — ‘High Commissioner for 
India v. I. M. Lall’, 1948 F. C. R. 44 (PC). 

(6) In other words, in a case governed by 
S. 240(3) there will be two stages; firstly an 
inquiry after notice into the charges against the 
civil servant and this is the rule of natural 
justice that no person should be condemned 
without a hearing and secondly after the en- 
quiry is over and a punishment decided on a 
further notice in terms of sub-sec. (3) inform- 
ing the civil servant of the action proposed to 
be taken and giving him an opportunity to show 
cause against that action and this is a statutory 
requirement. 

(7) It is argued for the petitioner that this 
decision will govern the present case be- 
cause rule 4(b) of the Safeguarding of National 
Security Rules provides that the servant should 
be informed in writing “of the action proposed 
to be taken in regard to him under rule 3”, that 
“reasonable opportunity of showing cause against 
that action” ought to be given under 4(c) and 
that under rule (4) any representation made 
by him in that behalf should be taken into con- 
sideration before final order is passed under 
rule 3. Mr. Nambiar the learned advocate for 
the respondent could not convincingly assail the 
soundness of this contention but he argued that 
the notice dated 27-2-1950 satisfies the require- 
ments of rule (4), because it stated that the 
petitioner was liable to have the services ter- 
minated under rule (3) but this is merely a state- 
ment of the effect of rule (3) and not any inti- 
mation of a decision by the authorities that the 
petitioner’s services would be terminated. Re- 
liance was also placed on paragraph 3 of the 
notice but this must be read along with para- 
graphs 4 and 5 and they clearly show that no 
action had been decided on. 

Indeed when it is remembered that a proper 
notice under rule 4(b) can only be after an in- 
quiry is held and a punishment tentatively pro- 
posed, the notice dated 27-2-1950 calling upor 
the petitioner to give his explanation for the 
charges can in no manner be regarded as fall- 
ing under rule 4(b). In our opinion the pre 
sent cas^ falls directly within the principles 
laid down by the Privy Council in — ‘High Com- 
missioners for India v. I. M. Lall’, 1948 F. C. R. 
44 (PC) and the order dated 6-9-1950 must be 
held to be illegal. 

(8) Mr. K. V. Venkatasubramania Aiyar also 
argued that in case his construction of rule 4 
of Safeguarding of National Security Rules was 
not accepted he would rely on Art. 311(2) which 
re-enacts the provisions of S. 240(3) of the Gov- 
ernment of India Act, 1935 and contend that the 
Safeguarding of National Security Rules would 
be void as against Art. 311(2). ' As we have 
held that rule 4 of the Safeguarding of National 
Security Rules does not ditfer from S. 240(3) 
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or Art. 311(2) on this point it is unnecessary to 
discuss this aspect any further. 

(9) A further point was taken by Mr. Nam- 
biar that questions relating to the propriety of 
the notice and the legality of dismissal did not 
arise m this case because under the rules appli- 
cable to railway establishment the services of 
the petitioner could be terminated on a month’s 
notice^ that under the notice dated 6-9-1950 a 
month’s pay in lieu of' notice was given to him 
that in substance it was a case of termination 
ot services and not of dismissal or removal and 
that accordingly Art. 311 did not annly. He 
referred to rule 148(3) and (4) of the Indian 

Railway Establishment Code which run as fol- 
lows : 

(3) Other ((non-pensionable) railway servants. 
The service of other (non-pensionable) rail- 
way servants shall be liable to termination 
on notice on either side for the periods shown 
below. Such notice is not however required 
m cases of summary dismissal or discharge 
under the provisions of service agreements 
retirement on attaining the age of superannua- 
tion an Q termination of service due to mental 
or physical incapacity: 

(a) Probationary officers and officers on pro- 
bation other than those in the medical depart- 
ment — 3 months notice; 

(b) Officers on probation in the Medical 
department— one month’s notice; 

(c) Permanent Gazetted officers — 6 months’ 

notice; uulb 

(^ Permanent Non-Gazetted employees — 1 

month s notice; 

rulf 5 1 ihtn °k the notic ?_ Prescribed in this 

Sha l A b _f P ermissl ble on the part of 
the Railway Administration to terminate the 
services of a railway servant by paying him 
the pay for the period of notice ” 

It is common ground that the petitioner is a 

permanent non-gazetted employee falling wfth- 

rule 3 and is accordingly con- 
tended that his services could be validly ter- 

have been"n r f^ at ^ and must * tSe^to 

also" pla e ced n on Ct Art 3™ “ofthe *<& t W3S 
which generally enacts that* civil postf under 

if argued* pleasure 3 

A rf f in Ar t 148 ls , ln accordance with 

Art. 310 & is, therefore, valid. Mr. K V Venka 

tasubramania Aiyar contends in reply that Art 

310 and rule 148 must both be readsuhiLt 

the statutory rights declared in Art 3n* that 

df A eSP c n f dent action avowedly only un- 
der the Safeguarding of National Security Rules 

that the order is one of compulsory retirement 

under those rules and not a termination of ser 

vice under rule >148; and that its validity must 

ArtSl! y Pr ° visi0ns of ™le 4 and of 

t+ u* , 31 ° has a long history behind it 

^ ris P rudence ^at all public officiate 
held at the pleasure of the Crown. Two come 

quences result from this rule. The services ®!! 

the civil servant can be terminated without 

assigning any reason and even in the case nf 

wrongful dismissal no action could be main 

tained at law for damages, the theory being 

that the King can do no wrong. I n — ‘Shentnn 

v. Smith’, 1895 A. C. 229, this rule was applied 

to an appointment made by the Government of 

Western Australia and it was held that the 

office was held at pleasure and could be termi 
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1 * yj no action for damages would 

lie for wrongful dismissal. Lord Hobhouse in 
delivering the judgment of the Judicial Com- 
mittee observed that : 

“Neither principle nor authority has been 

j * * « ^ in the employment and 

dismissal of public servants the colonial Gov- 
ernment stands on any different footing than 
the Home Government.” 

. & — ? unn v - - Reg’- (1896)-1-Q. B. 116, it was 
held that even if there was a contract of em- 
ployment for a period and it was terminated 
betore the period without cause, no action for 
damages will lie. The following observations of 
Lord Watson in ‘Do Doshe v # Reg\ seo foot- 

note in 1896-l-Q. B. 116 at p. 118 were quoted 
and followed: 

“In the second place I am of opinion that such 
a concluded contract if it had been made, 
must have been held to have imported into it 
the condition that the Crown has the power 
to dismiss. Further I am of opinion that, if 
an^ authority representing the Crown were to 
exclude such a power by express stipulation, 
that would be a violation of the public policv 
of the country and could not derogate from 
the power of the Crown.” 

This decision was followed in - ‘In the matter 
of the petitions of Right of Charles Lawrence 
Hales, (1918) 34 T.L.R. 314, where there was 
again a special agreement and this decision was 

™ 5 a Pf eal in - ‘ Ha *es v. Reg’, (1918> 

. V. Secretary of State for India 

UnC1 i ’ 37 T. L. R. 138, the plaintiff 

was employed by the Secretary of State for 
India on a contract for a period of five years 
there was a premature termination of the ser- 

al ? d £ e re ^ as no misconduct. It 
was held that the plaintiff could not 
maintain an action for damages. In — 

CnmmrnJ ^ (18 1 6) ^ C ’ 575 > the Judicial 
Committee, while affirming the general rule 

X r$»L CT ™u i . could be dismissed at 

pleasure, held that where there was a statute 

prescribing terms of services and mode of dis- 
missal that would govern the rights of the par- 
ties. The law is thus summed up in Halsburv’s 
Laws of England, Vol. VI, page 608 para 782 
Except where it is otherwise provided by 
statute, all public officers and servants of the 
<f°wn bold their appointments at the pleasure 
° f ^rown and all in general, are subject 
to the dismissal at any time without cause 
assigned; norwiHan action for wrongful dis- 
missal be entertained even though a special 
contract be proved.” p L 

J n rules had been applied to 

Ilbert rtafes^th? S® Gov ™nt of India Mr 
ArJ 1 y;? vi e law m the following terms : 

(Vide Ilbert s Government of India 1916 FHn - 

T 0f , Persons serving undertoeGoU 

ernment of India or under a local Government 
lhe P Cr“ 7 t6nUre dUring the Measure of 

This principle has been affirmed in all the 

Section 3 90 ( 1 ^/^^ Government of India. 
lows- 0 96 ' B(1) of the A ct of 1919 runs as fol- 

“Subject to the provisions of this Act and of 
Rules made thereunder, every person in the 

s / f rv . lce ef the Crown in India holds 
office during His Majesty’s pleasure and mav 

oe employed m any manner required by a 
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proper authority within the scope of his duty, 
out no person in that service may be dis- 
missed by any authority subordinate to that 
bv which he was appointed and the Secretary 
of State in Council may, (except so far as 
he may provide by rules to the contrary) 
reinstate any person in that service who has 
been dismissed.” 

Section 240(1) of the Government of India Act, 
1935 is in these terms: 

• Except as expressly provided by this Act, 
every person who is a member of civil ser- 
vice of the Crown in India, or holds any civil 
post under the Crown in India, holds office 
during His Majesty’s pleasure." 

(11) This provision is even more emphatic 
than S. 96-B(l) of the 1919 Act because the 
qualifying words "And of rules made there- 
under” occurring in S. 96-B(l) on which it was 
possible to contend that the power of dismissal 
at pleasure could be controlled by the rules, 
have been omitted. Art. 310(1) of the Con- 
stitution re-enacts this principle with verbal al- 
terations not affecting the substance of the mat- 
ter. It is as follows : 

"Except as expressly provided by this Consti- 
tution, every person who is a member of the 
defence service or of a civil service of the 
Union or of an all India service or holds any 
post connected with defence or any civil post 
under the Union holds office during the 
pleasure of the President, and every person 
who is a member of a civil service of a State 
or holds any civil post under a State holds 
office during the pleasure of the Governor or, 
as the case may be, the Rajpramukh of the 
State.” 

Thus the rule that civil posts under the Govern- 
ment are held at pleasure is part of the law of 
this country and it involves the consequence 
that there can be termination of service at will. 
Article 310 provides that this rule is subject to 
the exceptions ‘‘expressly provided by this Con- 
stitution”. Such exceptions are provided in 
Art. 310(2) which provides for compensation 
being paid when a contract for a period is ter- 
minated for no misconduct of the civil servant, 
in Art. 311(1) which enacts that a person cannot 
be dismissed by an authority subordinate to 
that by which he is appointed, and in Art, 311 
(2) which prescribes that a particular procedure 
should be followed before a person is dismissed 
or removed from service. 

Subject to these statutory restrictions the 
general rule embodied in Art. 310(1) that all 
offices under the Government are held at 
pleasure will govern the rights of the parties. 
In — ‘Venkatarao v. Secretary of State’, ILR 
(1937) Mad 532 the facts were that a civil ser- 
vant was dismissed without there having been 
a proper enquiry in accordance with the rules 
framed under S. 96-B of the 1919 Act. He 
filed a suit for damages for wrongful dismissal. 
It was held by the Judicial Committee that as 
the office was held at pleasure the breach of 
the rules would not confer a right of action on 
the civil servant for damages for wrongful dis- 
missal. The decision in — ‘Shenton v. Smith’, 
(1895) AC 229 was followed. In — ‘Rangachari 
v. Secretary of State for India’, ILR (1937) Mad 
517 a police officer was dismissed by an autho- 
rity subordinate to one which appointed him 
and it was held that the order of dismissal was 
illegal as being in contravention of the statu- 
tory provision enacted in proviso to S. 96-B. 
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In — ‘High Commissioner for India v. I. M. 
Lall’, 1948 F. C. R. 44 (PC) already referred to 
it was held that the dismissal was illegal and 
inoperative because it contravened the statutory 
prescription laid down in S. 240(3) of the Gov- 
ernment of India Act, 1935. 

(12) It will follow from the above that the 
Government has a right to terminate* the ser- 
vices of a civil servant at will and the only 
restrictions on this power are those expressly 
enacted in the Constitution. There is accord- 
ingly considerable force in the argument of the 
respondent that he has a right to terminate the 
services of the employee under rule 148 of the 
Indian Railway Establishment Code and that 
there is nothing in the Constitution which res- 
tricts such a right. 

(13) The question still remains whether this 
is a case of termination of service under rule 
148 of the Indian Railway Establishment Code. 
The contention of the learned advocate for the 
petitioner is that the order dated 6-9-1950 is 
one passed only under the Safeguarding of 
National Security Rules and its validity must 
accordingly be determined with reference to 
those rules. We think that this contention is 
well founded. The notice dated 27-2-1950 is 
expressly issued under rule 2 of the Safeguard- 
ing of National Security Rules, 1949. It pur- 
ports to follow the procedure prescribed in rule 
4. Four charges are framed against the peti- 
tioner. He is asked to submit his explanation 
and he is told that his representations would be 
referred to a committee of advisers set up by 
the Government of India for this purpose. The 
order dated 6-9-1950 also expressly recites that 
the services are terminated under rule 3 of the 
Railway Services Safeguarding of National 
Security Rules. In the counter affidavit filed by 
the General Manager it is again expressly 
stated that action against the petitioner had 
been taken under the Railway Services Safe- 
guarding of National Security Rules, that the 
procedure prescribed by the rules had been pro- 
perly followed, and that the rules have not 
become void under the Constitution. It is not 
pleaded anywhere that any action was taken 
under rule 148 of the Indian Railway Establish- 
ment Code. If action was intended to be taken 
under that rule then there was no need to 
frame charges, call lor explanation and send 
it for consideration by a special committee. 
Even the service agreement of the petitioner 
has not been produced before us. 

(14) It appears to us to be amply clear from 
the record that the respondent did only what 
he purported to do under the notice and that 
was to take action against the petitioner under 
the Security Rules. Reliance was also placed 
by Mr. Nambiar on the fact that a montn 
salary was paid to the petitioner, ^nde 
rule 7 of the Safeguarding of National Security 
Rules, it is provided that compensation shouia 
be paid when final orders are passed under 
rule 3. The payment is, therefore, a solatium 
offered under the above rules under which the 
petitioner has been removed from service. Mr. 

Nambiar relied on the following observations 

occurring in — 'Nagpur Electric Co. v. Anana 

Vishnu’, AIR 1944 Nag 66 at p. ,70, 

“The termination of the contract in due course, 
according to its terms is neither discharge, 
dismissal or release nor leaving employment. 

We agree that when the services of an employee 
are terminated he cannot be held to have been 


1963 


M. U. M. Services Ltd. v. R. T. Authority, Malabar ( Subba Rao J.) Madras 59 


dismissed. But whether in fact it was a case 
of termination of services or dismissal is a 
question of fact and that must be determined 
on a consideration of the circumstances of the 
case. 


(15) We are of opinion that the order dated 
6-9-1950 is not one terminating services but one 
of compulsory retirement falling within r. 3 of 
the Safeguarding of National Security Rules 
and as the procedure prescribed in rule 4 has 
not been followed, it is illegal and inoperative. 


(16) Mr. Nambiar finally contended that this 
application is not maintainable as the petitioner 
can enforce his rights in a regular suit and that 
where there is another remedy open no relief 
should be granted in a writ of certiorari. It 
is true that this Court will not ordinarily 
interfere with an order where there js another 
adequate remedy available to the party. This, 
however, is a rule of discretion for the guidance 
of the Court and not a limitation on its powers 
As observed by Das J. in — ‘Rashid Ahmed v. 
Municipal Board, Kairana’, 1950 SCR 566: AIR 
1950 SC 163 at p. 165 the “existence of an 
adequate legal remedy is a thing to be taken 
into consideration in the matter of granting 
writs”. In the — ‘King v. Postmaster General: 
Ex parte Carmichael’, (1928) 1 K. B. 291 Avory 

J. dealing with this very contention observed 
as follows : 


“Fut even if that remedy is open to her, it i< 
undoubtedly good law that if the applicatior 
for a certiorari is made by a party aggrieved 
then it ought to be granted ‘ex debito justi- 
tiae’ and the court has not the general dis- 
cretion which it would have when the appli. 
cation is made by one of the public who is 
not personally concerned. That was decidec 
long, ago in the case of — ‘Reg v. Surre\ 
Justices’, (1870) 5 Q B 466 and on that prim 
ciple, even though she has a remedy b\ 

?, PP . ea i m th } s ca ? e ’ 1 am P^pared to agree 
that the certiorari should go. seeing that the 

application is being made by the applicant 
as the party aggrieved.” 

T (17) !? w is thus stated in Halsbury’s 

Laws of England, Vol. 9, page 878 para 1481 

“Although the writ is not of course it wil 
nevertheless be granted ‘ex debito justitiae 
to quash proceedings which the Court has 
P? w ® r to quash, where it is shown that the 
Court below has acted without jurisdiction 
or in excess of jurisdiction, if the application 
is made by an aggrieved party and not mere- 
ly by one of the public and if the conduct ol 
the party applying has not been such as tc 
disentitle him to rehef, and this is the case 
even though certiorari is taken away b 

remedy ” nd althoUgh there is an alternative 


(18) As the question involved is one of rip 
procedure to be followed in exercise of t 
powers conferred under the Safeguarding 
National Security Rules and as the rights of t 
petitioner have been clearly infringed this 
a fit case in which the writ must issue T 
order dated 6-9-1950 is accordingly set ' ask 
The petitioner will be entitled to his cos 
advocate’s fee Rs. 100. 


A/D.H. 


Petition allowed. 
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Mannarghat Union Motor Services Ltd., 
Mannarghat, South Malabar, Petitioner v. Re- 
gional Transport Authority, Malabar and 
others, Respondents. 

Civil Misc. Petn. No. 4436 of 1951, D/- 4-9- 
1951. 


(a) Constitution of India, Art. 226 — Submis- 
sion to jurisdiction — Effect. 

Where the petitioners submitted to the 
jurisdiction of the Regional Transport 
Authority, it is too late to question the 
jurisdiction of the Tribunal to which they 
have submitted on the ground that the pro- 
ceedings of the Regional Transport Autho- 
rity were illegal as the earlier proceedings 
legally instituted and pursued were not 
finally disposed of. Failure to object to 
jurisdiction before the lower court is a bar 
to obtaining a writ of certiorari, whether 
the objection to jurisdiction is based on a 
pure point of law or based on facts which 
were or should have been within the know- 
ledge of the petitioners during the proceed- 
ings in the lower Court. AIR 1927 
Mad. 130 FB Foil, (Para 1) 

(b) Motor Vehicles Act (1939) S. 57(7) — 
Reasons — Nature of. 


A Regional Transport Authority is a 
tribunal with a duty to exercise its juris- 
diction judicially. The provisions of S. 57 
(7) indicate beyond any reasonable doubt 
that a Regional Transport Authority should 
give reasons to the issue of a permit clear- 
ly in such a manner that an Appellate 
Court may be in a position to canvass the 
correctness of the reasons given by it. 
Where the reason given by the Regional 
Transport Authority was that a certain 
person was the most suitable man, the rea- 
son is one not contemplated by the pro- 
visions of the Act. (Para 2) 

Anno: M. V. Act, S. 57 N. 1. 

K. Kutti Krishna Menon; V. Balakrishna 
Eradi and P. P. Menon, for Petitioner; The 
Govt, Pleader, P. R. Pakri Sankar and T. Chan- 
galvarayan, for Respondents. 


REFERENCE /Para 

(’27) 50 Mad 130: (AIR 1927 Mad 130 

FB) i 

ORDER : This is an application for the issue 
of a Writ of Certiorari to quash the orders of 
the Regional Transport Authority, Malabar 
The Central Road Traffic Board and the State 
of Madras. The petitioners are the Mannarghat 
Union Motor Services Ltd. They are plying 
buses with stage carriage permits in South 
Malabar since the year 1936. The Regional 

^ an o??Qo A ut horit y published a notification R. 
No. 23589 A. 2/49 on 24th February 1949 in- 
viting application for the issue of a temporary 
permit for a bus on Calicut-Areakode via 
Feroke and Kundotty. Two persons applied for 

the permit but the proceedings were dropped as 

m April 1949 the Regional Transport Officer and 
Secretary stated that as the Central Road Traf- 
fic Board directed the Regional Transport Au- 
thority, to issue pucca permits for stage car- 
nages in the same route the notification was 
cancelled. . The Regional Transport Authority, 
Malabar, issued a notice dated 16th May 1949 
under Sec. 57(2) of the Madras Motor Vehicles 
Act inviting fresh applications for the grant of 
stage carnage permits for the said route In 
response to this notification, the petitioners and 
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two others applied for permits. It may be men- 
tioned that the fourth respondent is not one of 
the applicants. 

On 11 th June 1949, the Regional Transport 
Authority, Malabar, issued another notification 
under Sec. 57(3) of the Madras Motor Vehicles 
Act calling for objections, if any, for the grant 
of permits to the applicants. Objections were 
filed. But curiously those proceedings were not 
pursued but it is represented to me that they 
were dropped as the Government issued direc- 
tions to the Regional Transport Authority that 
no new routes should be opened without the 
previous permission of the Central Road Traffic 
Board. But the petitioners were not informed 
of this notification or the dropping off the pro- 
ceedings pursuant to the directions. On 4th 
April 1950, the petitioners received another 
notice under Sec. 57(2) of the Madras Motor 
Vehicles Act stating that the Regional Trans- 
port Authority, Malabar will receive applica- 
tions on or before 2nd May 1950 for the grant 
of stage carriage permits over the same route. 
The petitioners, the 4th respondent and others 
applied. Notice under S. 57(3) of the Act was 
duly issued and representations were called for. 
No representation was made either by the peti- 
tioners or by any other person that the pro- 
ceedings were illegal as the previous pro- 
ceedings duly instituted under the provisions of 
the Act were not finally disposed of. The Re- 
gional Transport Authority passed a laconic 
order. 

“Nos. 4, 9 and 15 do not press. Granted to 
M/s C. C. Automobiles Ltd. as the most suit- 
able. Time for production of vehicles two 
months.” 

Against that, an appeal was filed to the Cen- 
tral Road Traffic Board, and that was dismiss- 
ed without any reasons. When a revision was 
filed, the Government of Madras declined to 
interfere with the Subordinate Tribunal’s 
• orders. Mr. Kuttikrishna Menon, the learned 
counsel for the petitioners, raised before me 
two points. The proceedings of the Regional 
Transport Authority initiated by its notification 
dated 4th April 1950 are illegal as the earlier 
proceedings legally instituted and pursued were 
not finally disposed of. The Regional Transport 
Authority gave a reason which on the face of 
it cannot be tested by a Court of appeal and 
therefore the said order did not comply with 
the provisions of Sec. 57(7) of the Act. I can- 
not say that there is no force in the first argu- 
ment of the learned counsel for the petitioners 
but I do not propose to express my final opinion 
thereon as on the facts it is clear that the peti- 
tioners submitted to the jurisdiction of the Re- 
gional Transport Authority. 

If the petitioners thought that the Regional 
Transport Authority had no jurisdiction, they 
should have raised that plea without taking a 
chance of getting a decision in their favour. De- 
signedly or ignorantly they kept quiet or per- 
haps they did not want to displease the Re- 
gional Transport Authority, or they expected 
that it would decide in their favour. It is too 
late to question the jurisdiction of a Tribunal 
to which they have submitted. A Full Bench of 
this Court held in — ■ ‘Latchmanan Chettiar v 
Corporation of Madras’, 50 Mad. 130 (FB) that 
failure to object to jurisdiction before the lower 
Court is a bar to obtaining a writ of certiorari, 
whether the objection to jurisdiction is based 
on a pure point of law or based on facts which 
were or should have been within the know- 
ledge of the applicants during the proceedings 
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in the lower court. The said judgment is bind- 
ing on me. 

(2) But I cannot say that the second contention 
of the learned counsel is without substance It 
is now settled law and it has not been dispu’ted 
either by the Government Pleader or the coun- 
sel for the fourth respondent that a Regional 
Transport Authority is a tribunal with a duty 
to exercise its jurisdiction judicially. Sec 64 
of the Motor Vehicles Act confers a right of ap- 
peal t<? an aggrieved party against the order of ' 
a Regional Transport Authority to the Central 
Road Traffic Board. Sec. 57(7) of the Act spe- 
cifically states that if a Regional Transport 
Authority refuses to issue a permit it must 
give in writing its reasons for its refusal. The 
provisions of the Act indicate beyond any rea- 
sonable doubt that a Regional Transport Au- 
thority should give reasons to the issue of a 
permit clearly in such a manner that an Ap- 
pellate Court may be in a position to canvass 
the correctness of the reasons given by it. 
Otherwise the right of appeal conferred by the! 
Act will become otiose. 

The reason given by the Regional Transport! 
Authority is a curious one. It says that the! 
fourth respondent is the most suitable man. No 
Appellate Court can question the correctness of 
such a general statement. A person may be 
suitable for many reasons — reasons with 
which one court may agree and another may 
disagree. It is incumbent upon such a Tribunal 
whose order is subject to appeal to give rea- 
sons succinctly for its order to enable the Ap- 
pellate Court to test the correctness of that 
finding. I cannot therefore hold that the reason 
given by the Regional Transport Authority is a 
reason contemplated by the provisions of the 
Act. 

(3) The next question is what is the proce- 
dure to be adopted at this stage. Though the 
petitioners are precluded from raising the 
question of jurisdiction in view of the Full 
Bench decision, it is apparent that the entire 
procedure followed from the beginning to the 
end is vitiated by some confusion introduced in 
the proceedings by the direction given by the 
Government under Sec. 43(A) of the Act. In 
the circumstances, I think the proper and the 
only course is to quash the entire proceedings 
and to direct the Regional Transport Authority 
to issue permits afresh in accordance with law. 
In the circumstances each party will bear its 
costs. 

A/D.H. Order accordingly. 
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RAJAMANNAR C. J. AND VENKATARAMA 

AYYAR J. 

Gosukonda Venkatanarasayya and others. 
Petitioners v. The State of Madras, represent- 
ed by the Collector of Nellore, Respondent. 

Civil Misc. Petn. No. 5671 of 1951, D/- 20-3- 
1952. 

Constitution of India, Art. 226 — Other re- 
medy open — Petitioner’s contentions that 
grant in their favour being of less than a 
village, Mad. Act 26 of 1948 did not apply 
and that the proceeding under colour of Act 
are not legal — Proper and adequate remedy 
of the petitioner held was by way of a suit 
and not by a petition under Art. 226 — (Mad- 
ras Estates Laaid Act (26 of 1948), S. 9). 

(Para 1) 

V. Vedantachariar, for Petitioners; Advo- 
cate General, for Respondent. 
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fu R A J u AMANNAR C - J,: The Petitioners’ case is 
that the grant in their favour comprised less than 

a village and therefore it is not an estate still 
less an under-tenure estate within the meaning 
of the Madras Estates Land Act. If the grant is 
J ^ TTT tha f n n a village then obviously Madras Act 
2 ULVI of 1948 can have no application whatever. 

9* ^hat Act provides for the determination 
after inquiry of the question whether any inam 
village is an inam estate or not. Presumably when 
the contention is that the grant does not com- 
prise a village, the proceedings under S. 9 would 
not be strictly open to the aggrieved party. There 
is no other provision in the Act under which a 
special Tribunal has been set up to decide a dis- 
pute of the nature which arises in this case viz 
whether a particular grant comprises less than a 
village. In these circumstances, in our opinion 
the aggrieved party will have a right of suit as 
he would have a good cause of action when 
proceedings are taken under colour of an Act 
which does not apply to the facts of the case. 
We have already held in petitions arising under 
Madras Act XXX of 1947 that in similar circum- 
stances the aggrieved party will have a right of 
suit. We accordingly hold that the proper and 
.adequate remedy for the petitioners is by way of 
j a sult - ^s the y have such a remedy it is not 

our jurisdiction under Art. 

fore °dismlssed nStltUtl ° n The appIication is there ‘ 

thp 2 oXprnma^ ed -i^ dv ? cate General states that 

<^ h 1in G nu?n n 2 lent ^ Wl11 not take the objection under 
S. 80 Civil Procedure Code in case a suit is filed. 
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B/R.G.D. 


Application dismissed. 
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In re Ravipati Sitaramayya, Appellant. 

195i nminal Appeal No * 104 of 1951, D/- 5-12- 

«>S> 5- eoLff 3 

C P , e L M ? ck J - : The shutting out under 
S 162 of what an accused person telle f 
police officer particularly in a cafe of 

wa^^fo/ an kinfs ^f^ned, "opens® the* 

10 11 ,, klnds of Statements being 
made in the committing Magistrate’s 
Court and also at the trial in 

with advised lines of defence, wMchTre 
of course, impossible to verifv are ’ 

the prosecution at a great Hic!^ d p I aces 
In cases of this kind, the police 
well to take an accused person K°r ld do 
Magistrate, whether he ° a n° r 1 3 
sion or not, and have a statement 
ed under S. 164, so that the aeon se| C ° rd ' 
son can be fixed to one 1 explanabnP £ er ~ 
Placed in a position which^becomer ffi 

criminating unless he can offer a fatte' 
factory explanation for his behaviour 

Anno: Cri. P. C„ S. 162 N. 2; S. TeYVs 

(b) Criminal PC. (1898) S. 164 _ Retract 

ed confession — Conviction on retracted an* 
uncorroborated confession. re *racied and 

fbp There . is no authority to 

the effect that conviction on an un- 
corroborated but retracted confession ht 
fore a Magistrate is illegal. Each case has" 
to be dealt with on its own facts. Where 
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a man, whose wife has been strangled to 

death at night in a house occupied solely 

by them has voluntarily confessed before 

a Magistrate to his guilt, he should not be 
acquitted. (Para 4) 

Per Somasundaram J. : The question 
whether a retracted confession can be 
acted upon without material corrobora- 
tion will arise only when the confession 

whA Ue fv? nd i C ^ safely be acted u P° n - 
vVhere, though the confession is a volun- 

t ary one, it contains allegations which con- 

ladict the main aspect of the prosecution 

case it is unsafe to act upon it- without 

further corroboration (Para ir'j 

Anno: Cri. P. C„ S. 164 N. 18. 

(c) Criminal P.C. (1898) Ss. 429 and 378 — 
Difldence ol opinion among Judges — Refer- 

Methnd t f“' d Jut,g f. ~ Dl,ty of such Judffe — 

Method of approach. 

Obiter : The system of Referred trials 

X ! h n e i m0ffussil tried by a Sessions 
Judge and assessors, with whose indivi- 
dual opinions the trial Judge is free to dis- 
agree, places an extremely heavy burden 
on criminal benches, who do not them- 
bear the witnesses. It is inevitable 
that differences °f opinion should arise in 
tne discharge of this extremely heavy res- 
ponsibility in which two Judges finding 
themselves unable to agree on a difficult 
case, require and welcome the opinion 0 f 

litie h s ld Jf JU ^ g? to + , allevlate th eir responsibi- 
Uties.. It is in this spirit that differences 

of opinion in criminal cases should be re^ 

solved and it is also the method of It 

proach the statute requires. (Para 8) 

. dut y °t the Judge who is ask- 

ed to, resolve the difference of opinion fo 
examine the whole evidence himself and 

rttiril 0 ?• final ^ ld ^ men t after giving due 
consideration and weight to the reasons 

fence of nv • W ° i udges on whose diffe- 

him fnr f u? P ° n - the case comes before 
5 ,i or hls opinion. Neither S. 378 nor 
S 429 contemplates the dice being loaded 
heavily in favour of either view. 

• Th f, °. pi P, ion ex P r essed by somTjudges 
viz that the normal disposal by a third 
Judge should be one of agreement with 
the opinion of acquittal, is not correct It 
would be tantamount to a judgment of 
acquittal in practice prevailing over f 
judgment for conviction. (1887) All ww 

T w «“»l “-I ' 

Disapproved ' ?5) to the contrary, 

(Pcira 5) 

Contraf' a Th e J ‘ third bl jtdgf ' °^ asundaram J- 

death sentence in a case g whpr^' P a 

favouring conviction thiAiro ere Judge 
transportation i e thinks, a sentence of 

staple d gro?nd^ a that r ^‘^ )-r03 ^^^ a ^ W ^°^ ^ 

4^L th ?hiH f ^ ^ "pecific he on 

guarded l xtre i^ e can alwa ys be 

guarded against by the Bench referring 

thl eflnt e o X f P th SSing ^ eir opinion that in 
pr? e the conv iction being confirm- 

annmrfr 1 sentence of transportation is the 

a T^ r . 0Pnate 7 , 0 ^ in which case, the third 
Judge would be bound by such an opinkm 
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as regards which there would be no diffe- 
rence for him to resolve. 27 Mad. 271, 
Disapproved. (Para 8) 

Per Somasundaram J. (Obiter).. When 
on a difference of opinion a case is refer- 
red to a third Judge no fetter can be 
placed on the third Judge. He is at 

liberty to express and act upon the opinion 
which he himself arrives at. If he chooses 
he can pass a sentence of death, even 
though one Judge favours an acquittal and 
the other gives a sentence of transporta- 
tion for life when convicting the accused. 

. (Para 19) 

(Note: See Note after Judgment of 

Somasundaram J.). 

Anno: Cri. P. C., S. 378 N. 2; S. 429 N. 3. 

V. Rajagopalachari, J. Krishnamurthy and 
A. Sambasiva Rao, for Appellant; Asst. Pub- 
lic Prosecutor, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 

(’86) 1886 All WN 275 6 

(’87) 1887 All WN 125 6, 18 

(’49) ILR (1949) 1 Cal 43 8, 18 

(’04) 27 Mad 271: (14 Mad LJ 226) 7, 8 

(’51) R T No. 31 of 1951 (Mad) 5 

MACK J. : This is a case, which has given us 
anxious consideration. Appellant, a man aged 
43, has been found guilty under S. 302 I. P. C. of 
the murder of his 17 year old wife, Balakotamma, 
by strangling her to death during the night of 
29-5-1950 in his house in Vetapalam village in 
which there were admittedly no other inmates. 
The next morning appellant asked a washerman 
(P. W. 7) to take a message to his wife’s uncles, 
P. Ws. 1 and 5 and her maternal uncle and foster 
father P .W. 6 who all lived at Vadlamudi, a 
village three miles away to the effect that she 
was found lying speechless and unconscious in his 
house. On receipt of this message at 7 A. M. P. 
Ws. 1, 5 and 6 hastened to Vetapalem and found 
Balakotamma lying dead on a cot. 

According to P. W .1, appellant when question- 
ed first made no reply and then denied knowledge 
of anything. There were no visible injuries on 
the body. Suspecting that appellant and his con- 
cubine one Subbamma had poisoned her, they 
made a complaint to this effect Ex. P. l at the 
Vadlamudi Police station at midday. The only 
evidence that the village munsif of Vetapalam 
(P. W. 9) gives is that he was a Panchayatdar 
at the inquest held by the Circle Inspector (P. W. 
11) who reached Vetapalam at 4 p.m. Near the 
corpse was lying a rice pounder M. O. 3. On the 
body was a blouse M .O. 1 put on, as is described, 
inside out and a sari M. O. 2. P. W. 1 says when 
he saw it was slightly wet. Postmortem held by 
Miss Annapoornama, Assistant Surgeon of Tenali 
the following morning at 8 a.m. showed that death 
was due to asphyxia as a result of strangulation. 
An echymosed patch was found on the neck ex- 
tending upwards to the lower jaw and downwards 
to the upper part of both collar bones. The tra- 
chea and larynx were congested, oesophagus ecchy- 
mosed and the hyoid bone broken. There can be 
no doubt about the cause of death, which was 
strangulation by great pressure on the throat. 

(2) The Circle Inspector returned the post 
mortem certificate to Vetapalam and arrested the 
accused on the 2nd June. He produced him 
before the Sub-Magistrate of Tenali (P. W. 4) on 
the evening of the 3rd of June with a requisition 
Ex. P. 3 to record his confession. As it was after 
lock up time, the Magistrate asked him to be pro- 
duced the following morning and he was then 
kept in the sub-jail after being given the necessary 
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warnings. He was produced again before the 
Magistrate on 5-6-1951 and after giving clear warn- 
ings to the appellant in full conformity not only 
with S. 164 Cr. P. C. but also with Rule 85 of the 
Criminal Rules of Practice, the Magistrate record- 
ed a long detailed confession from the appellant 
in which he confessed that he squeezed his wife’s 
throat, while she was asleep with his own hands. 
Appellant’s statement was to the effect that he 
returned home at mid-night and found his wife 
asleep, that in view of domestic troubles she was 
giving him he strangled her, that he slept in the 
house till the morning, that he fetched his mother, 
that neighbours gathered and that he sent word 
to his brothers-in-law. He said that one of them, 
when he came to the house, kicked him on the 
head, which struck against the wall and poked 
him with a stick near the abdomen. The domestic 
troubles he detailed there related to complaints 
his wife made to her brothers who continually 
interfered in his domestic life and when he pro- 
tested his wife scolded him and. said she would 
get him killed by her brothers. The gist of his 
confession is that he killed her thinking that 
after doing so, he would also die at the hands of 
the Government, rather than be killed by her 
brothers. This confession was retracted in the 
committing court where the appellant pleaded 
that he was coerced by the Circle Inspector and 
the Deputy Superintendent of Police into making 
the confession, that the wording was not his and 
that he repeated what he was asked to say like 
a parrot. He adopted the same attitude at his 
trial. There is no other evidence against the 
appellant. 

(3) A curious feature about the confession is 
that it mentions nothing about the concubine 
Subbamma, who the appellant continued to keep 
after he married Balakotamma as his second wife 
three years ago, after his first wife died. (After 
discussing the evidence, the Judgment proceeded). 

The main contention of Mr. Rajagopalachari for 
the appellant is that no conviction is possible in 
the absence of any evidence to corroborate the 
confession which, he has asked us to reject as not 
being a true and voluntary one in view of its 
mentioning several facts, opposed to the evidence 
in the case. I am myself unable to see any reason 
for rejecting the finding of the learned Sessions 
Judge that this confession by the appellant des- 
pite its suppression of the existence of Subbamma, 
and the possibility of other inaccuracies of fact set 
out there, was voluntarily made by the appellant 
on being confronted with the results of the post 
mortem examination. 

Mr. Rajagopalachari has suggested in his able 
argument the possibility of the concubine Subba- 
mma, having entered the house in the absence of 
the appellant, and having strangled Balakotamma 
without the assistance or even the knowledge of 
the appellant who when he returned home and 
found her dead, in consternation at his discovery, 
with a moral conviction as to the guilty person, 
adopted the course he did of sending a message 
to his mother and his wife’s relations only the 
next morning, and then making this confession, 
when the post-mortem showed the cause of death, 
in the manner he did, to shield the real culprit, 
who was his concubine Subbamma. The material 
does indeed show that Subbamma did have a 
strong grievance against Balakottamma whose 
resentment and protests at her continued associ- 
ation with the appellant had provoked mediation 
and led to solemn undertakings by her to have 
nothing to do with the appellant. I do not flna 
any suggestion in the learned Sessions Judges 
judgment of any such theory, which has been 
made for the first time in this court on the basis 
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of the retracted confession and the statements 
made by the appellant in the committing court 
and at his trial. 

A defect, in my view, in the material placed 
before the court arises from the unfortunate state 
of our law, under which the first statement made 
by the appellant to the police regarding the dis- 
covery of his wife’s corpse, the time at which he 
found it and what he did immediately afterwards 
is completely shut out in evidence under S. 162 
Cr. P. C. The shutting out of what an accused 
person tells a police officer particularly in a case 
of this kind, when first questioned, opens the way 
for all kinds of statements being made in the 
committing magistrate’s court and also at the 
trial in conformity with advised lines of defence, 
which are, of course, impossible to verify and 
places the prosecution at a great disadvantage 
Thfe view that I have no hesitation in taking is 
that in cases of this kind, the police would do well 
to take an accused person before a Magistrate, 
whether he makes a confession or not, and have 
a statement recorded under S. 164 Cr. P. C. so that 
the accused person can be fixed to one explanation 
when placed in a position which becomes incri- 
minating unless he can offer a satisfactory ex- 
planation for his behaviour. This is a case in 
which a man and his wife are the sole occupants 
of a house, in which the wife is found suddenly 
dead and post mortem has proved conclusively that 
it is the result of violent strangulation. A prima 
facie strong suspicion points to the husband. It 
is m this background that the confession made 
before the magistrate, without any appreciable 
delay in the circumstances has to be appreciated 
Although this line of defence has not been raised 
m ^e lA'ial court, I have carefully considered the 
possibility of the concubine Subbamma being the 
sole culprit. There are cases in which an innocent 
person may take upon himself full responsibility 
for a crime, even murder, to save someone whom 
he “y. loves from punishment. My own view 

15 not L su . c1 } a case an <i that the appel- 

lrj n h^Q C uHf feSS10n K that ^ he and no one else strangl- 
ed his wife can be safely acted upon. 

(4) Some decisions have been placed before us 
m which it has been held that a conviction cm thl 

X?is n r o te a uth°o n ^ eSS r^ 0£ an accused 

There is no authority to the effect that conviction 
on an uncorroborated but retracted confession be 

fore a Magistrate is illegal and each case w 
be dealt with on its owl facts I am unabll & 

fi " d a «y decl ®ion in which where a man whose 
wife has been strangled to death at Sight to 1 
house occupied solely by them, who has voluntarily 

acquitted. ^ * Magistrate to his guilt 

(5) The learned Sessions Judge and all fmrr* 
assessors who have heard the® evidence were ® 
the opinion that the appellant strangled his tife 

* ppen * nt c “ ■*■*?? 

My learned brother, for whose opinion I have 
the greatest respect, has shared my anxietv 71 
this case and has considered it unsafe to convict 
the appellant on the basis of this retracted 
fession. I have however agreed to enter V* tod?" 

the matter to a third Judge in view of the 
proach made by a learned third Judge someth 
° n a difference of opinion betweeHs to 

Karuppa Thevan’ in ‘R. T. No. 31 of 1951? R a1 f 
gopalan J. to whom our difference of opinion was 
referred under S. 378 Cr. P. C . before going ml 
the merits and delivering an opinion in favour of 


acquittal expressed the following view as the 
method of approach to such a reference : 

Where the main question at issue is identity of 

the assailants the very fact, that one of 

the two learned Judges, who had to decide that 
question was of the view, that the identity of 
the accused with those assailants had not been 
established beyond all reasonable doubt, should 
suffice to establish the basis for such a reason- 
able doubt, the benefit of which, of course, the 
accused have to get. In my opinion, a third 
Judge to whom the question is referred under 
S. 378 Cr. P. C. should normally accept that 
finding, unless the compelling necessity of con- 
clusive evidence on record drives him to deny 

the existence of any basis for a reasonable 
doubt.” 

It would be a sheer waste of time if I were to 
ask for a reference of our difference of opinion 
to a third Judge in this case on the basis of 
this line of approach by a third Judge to a 
reference made to him. My learned brother and 
I are in complete agreement that this is not 
correct and legal method of approach by a third 
Judge and we say this with the greatest respect 
to Rajagopalan J. S. 429 Cr. P. C. which would 
apply in this case of an appeal from a sentence 
of transportation for life, is identical in terms 
with S. 378, which provides for a resolution of 
differences of opinion in what are known as 
Referred trials on the submission of sentences 
for confirmation. S. 429 reads as follows: 

“When the Judges composing the Court of 
Appeal are equally divided in opinion, the case, 
with their opinion thereon, shall be laid before 
another Judge of the same court, and such 
Judge after such hearing (if any) as he thinks 
nt shall deliver his opinion, and the judgment or 
order shall follow such opinion.” 

The opinion, which Rajagopalan J. expressed, 
viz., that the normal disposal by a third Judge 
should be one of agreement with the opinion 
of acquittal is one which we are quite unable 
to share. It would be tantamount to a judgment 
of acquittal in practice prevailing over a judg- 
ment for conviction. Had the statute intended to 
lay this down it would have done so. 

(6) There is a dearth of case law defining the 
scope of the third Judge’s method of approach to 
su'ch a reference. Both Ss. 429 and 378 make it 
mandatory for a judgment or order of the court 
to follow the opinion of the third judge. The only 
authority, which supports the view of Rajagopalan 
J. is the view taken by Mr. Justice Mahmood in 
—‘Empress v. Debi Singh’, 1886 All W. N. 275, a 
decision of the year 1886. In that case, Mahmood 
J. expressed the view that when one Judge differs 
from his brother Judge on a pure question of the 
weight of evidence as to the propriety of a con- 
viction, the opinion of the Judge for acquittal 
should, as a general rule, prevail. This view 
was considered by Edge C. J. in — ‘Empress v. 
Bundu 1887 All W. N. 125 and rather emphatically 
dissented from. We must express ourselves in 
complete agreement with the following view ex- 
pressed by Edge C. J. 

‘‘When Judges unfortunately differ in opinion. 

I conceive it to be the duty of each Judge to 
express and act upon the opinion which he 
himself has definitely arrived at. Before so ex- 
pressing himself he should of course care- 
fully weigh the reasons adduced by his 
brother Judge for forming a different opinion ; 
but if those reasons do not commend them- 
selves to his mind, he must not, in the exercise 
of his duty, allow the fact that his brother 
Judge has arrived at a different conclusion 
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o influence his conduct whether his view to 

•.ake a criminal case — be in favour of a con- 
viction or of an acquittal. There would be no 

meaning- in Ss. 378 and 429 if it was intended 

r-.at the opinion of one Judge in favour of an 

icquittal should prevail.” 

We need scarcely say that a difference of opinion 
hi Referred trials, and murder cases involving 
Jiie and death, arises in exceptional cases and 
after much anxious deliberation. References are 
never lightly made and when we, as a criminal 
Bench, make them, we do expect the legal dispo- 
sal of a reference in accordance with the sections 
of the statute under which we make the reference. 
Otherwise, if a Judge is to exercise his own in- 
dependent view in accordance with his own cons- 
cience, the view taken by Mahmood J. with great 
respect, would mean that he has to subordinate 
his own independent conviction in favour of an 
acquittal and sign a judgment to which he is not 
really a party. 

(1) There have been several instances in our 
own High Court where differences of opinion 
have been resolved by a third Judge in favour of 
a death sentence on a murder charge, though one 
Judge was in favour of acquittal. — ‘Ramaswami 
Gounden v. Emperor’, 27 Mad. 271 was one of the 
cases which went to the other extreme, in which 
the Sessions Judge sentenced an accused person 
on a charge of murder to death. Subramania 
Aiyar Off. C. J. was of the opinion that the ac- 
cused was guilty but that the sentence should be 
one of transportation for life. Boddam J. disagreed 
and was in favour of acquittal. Bhashyam Aiyan- 
gar J. to whom the difference of opinion was re- 
ferred not merely confirmed the conviction for 
murder but also the sentence of death passed by 
the Sessions Judge. When the opinion of Raja- 
gopalan J. in the previous reference was placed 
before us, the matter came up for some discus- 
sion and Mr. Ethiraj who appeared for the live 
appellants in that referred trial expressed to us 
his anxiety as regards the possibility of the third 
Judge following the precedent of Bhashyam Aiyan- 
gar J. and restoring the sentences of death on two 
of the appellants passed by the Sessions Judge. 
The judgment of conviction, which I favoured 
found both young men guilty only under S. 326 
I. P. C. and would have sentenced them to a 
Borstal School for three years. 

(8) As a criminal Bench, we are, of course, vit- 
ally interested in the method of approach by a 
third Judge to these references. We would like 
to take the opportunity here as a Bench of express- 
ing our views as to how we would like these re- 
ferences approached by a third Judge. The sys- 
tem of Referred trials from the moffussil tried 
by a Sessions Judge and assessors, with whose 
individual opinions the trial Judge is free to dis- 
agree. places an extremely heavy burden on cri- 
|minal benches, who do not themselves hear the 
l witnesses. It is inevitable that differences of opi- 
nion should arise in the discharge of this extreme- 
ly heavy responsibility in which two Judges find- 
ing themselves unable to agree on a difficult case, 
(require and welcome the opinion of a third Judge 
to alleviate their responsibilities. It is in this 
spirit that we hope future differences of opinion 
in criminal cases will be resolved and it is also 
the method of approach the statute requires. In 
— Md. Illias Mistri v. The King’, I. L. R. (1949) 
1 Cal 43 Biswas J. to whom a difference of opinion 
was referred, made the following approach to 
S. 429, to which we are unable to take the slightest 
exception. 

“There can be no doubt upon the wording of the 
section that the whole case is now before me. 
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which means not only that I am at liberty, but 
that it is also my duty to examine the whole of 
the evidence for myself and come to a Anal 
judgment. It is not a case of merely weighing 
the opinion of one learned Judge against that 
of the other deciding which of these opinions I 
should accept”. 

I however think though on this point my learn- 
ed brother does not agree that the learned third 
Judge cannot with great respect to the decision 
in —Ramaswami Goundan v. Emperor’, (27 Mad 
271) pass a death sentence in a case, where the 
Judge favouring conviction thinks a sentence of 
transportation is appropriate with the other Judge 
favouring acquittal, on the simple ground that 
it is only a Bench of two Judges, who should con- 
firm a death sentence in agreement with each 
other. Although the law may not be specific on 
this point, this extreme can always be guarded 
against by the Bench referring the case express- 
ing their opinion that in the event of the convic- 
tion being confirmed, the sentence of transporta- 
tion is the appropriate one, in which case, the 
third Judge would be bound by such an opinion as 
regards which there would be no difference for him 
to resolve. I have thought it necessary to give 
expression to these views in this judgment, in 
which I for my part, agree for the reasons I have 
given supra to my learned brother’s judgment of 
acquittal. 

(9) SOMASUNDARAM J : The Sessions Judge of 
Guntur has found the appellant guilty of murder 
and sentenced him to transportation for life, for 
causing .the death of Balakotamma, the wife of 
the appellant. 

(10) The occurrence is said to have taken place 
on the night of the 29th May 1950 and before 
dawn of the 30th of May in the house of the ac- 
cused in a village called Vetapalem. The accused 
married the deceased about three years before the 
occurrence, he having lost his first wife about 5 or 
6 years before the occurrence. The accused ap- 
pears to have been keeping a concubine by name 
Subbamma for about 20 years prior to the occur- 
rence. The accused is aged 43 and the concubine 
is alleged to be aged about 32 at the time of the 
occurrence . The accused and his wife (the de- 
ceased) appear to have got on well for about a 
year after the marriage. But soon presumably on 
account of the influence of Subbamma, trouble 
started between the accused and the deceased; 
and it is alleged that the accused started ill-treat- 
ing the deceased. 

About four months or so before the occurrence 
when P. Ws. 1 and 5, the brothers of the deceas- 
ed went to Tirupathi, they wanted to take the 
accused and his wife also; but the accused refused 
to go and his wife alone was taken. When they 
returned from Thirupathl, P. W. 5 took his sister 
to leave her in her husband’s house. It appears 
that the door was bolted against her and the ac- 
cused remaining inside refused entrance to her. 
P. W. 5 therefore wanted to take her away but 
the wife preferred to stay on in spite of all the 
difficulties. Subsequently, after sometime on re- 
ceipt of information that the accused had turned 
out his wife, P. Ws. 1 and 5 the brothers and P. 
W. 6, their maternal uncle who is said to have 
brought up this girl came to the village and find- 
ing that all was not well with the accused and 
the deceased, they wanted to take her away with 
them. They found that the articles that were pre- 
sented to her at the time of the wedding were mis- 
sing in the house; and when she was being ques- 
tioned about it, it is stated that the concubine Sub- 
bammal threw them out in the street from her 
house which is said to adjoin the accused’s house. 
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Thereupon P. Ws. 1 and 5 put the samans in a 
eart and wanted the deceased also to come with 
them. There is some discrepancy as to whether 
the deceased actually got into the cart or whether 
she still preferred to remain in the house; but the 
fact remains that ultimately on account of the de- 
ceased preferring to live with her husband, they 
left all the samans with the accused. 

At this time, a neighbour by name Ravipati 
Venkatasubbayya is said to have interfered and 
brought about a settlement. The understanding 
arrived at was that the accused should stop his 
illicit intimacy with Subbamma and that neither 
of them should visit the other or even talk to each 
other. Subbamma also appears to have been a 
party to this arrangement and by way of securing 
the performance of the promise, two promissory 
notes were executed, one by Subbamma and 
another by the accused, each for Rs. 500 in favour 
of Ravipati Venkatasubbayya, the arrangement 
being that if either of the party commits 
■a breach of the understanding then the 
party shall pay a penalty of Rs. 500 the sum for 
•which the promissory note was taken. This ap- 
pears to have produced a lull in the otherwise a 
bit of stormy life led by the accused and the de- 
ceased. The accused did not like the brothers of 
the deceased to visit her. 

Suddenly on the morning of the 30th May P. W 
7 a washerman by profession carried a message 
from the accused to P. Ws. 1 and 5 that the de- 
ceased was found lying speechless and uncon- 
scious in the house. They immediately went to 
the village with P. W. 6 and found the deceased 
lying dead. They saw the accused sitting in the 
nouse and it is stated that when questioned he 

SJ* ^ ot . make r eply; but finally he stated 

kr jew nothing. They thereupon suspected 
that the deceased was killed by poisoning either 
by the accused or his concubine as they did not 
find injuries on the body and as they learnt 
from the neighbours that she was alive the nre- 

vious night till about 9 p. m. P. w. 1 immediately 

Ex P 1 Thirls 1 at l 0n f and gave the report! 
fix. P. L This was at about 12 noon. 

, re P° rt being sent to the Circle 

c^e Wl tn h Th S rece , i , ved hy him at 2-30 p. m. 

m rT Vlllage at ab °ut 4 p. 

to. He held the inquest between 4 and 

Z at which he examined P. Ws 15 6 and 

UP* 1 * Were not called as Witnesses The 

for r st mortem 

31st ^Mav ThP next niorning at 8 a. m. on 
3ist May. The post mortem certificate Ex p 9 

Sub-Inspector on the is? 

one was under the impression that the 
ceased was poisoned to death. 

The P°, stn \ orte m revealed that the woman 
•must have died of asphyxia as a result of strand 
eulation. There was an echymosed patch round 
tiie necK extending upwards to lower law end 
downwards to upper part of both collar bones The 
tissues underneath were red and congested The 
trachea and larynx were red and congested The 
oesophaguswas cynosed and the hyoid bone was 
broken. There were thus clear indications n? 
death being the result of strangulation Thf 
doctor. P. W. 2, gave it as his Son That TT 
strangulation was by pressure on the throat and 
death must have been instantaneous; and that 
the echymosed patch round the neck must have 
been due to pressing with some force. 

(12) The accused was suspected and he was 
-arrested on the 2nd of June. At the time of The 
•occurrence the only persons who were living in 
•the house were the accused afid the deceased the 
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evidence being that Subbamma was living at a 
distance of about 50 yards away. The Circle 
Inspector produced the accused on the 3rd June 
at S p. m. before the Sub-Magistrate P. W. 4, but 
the magistrate asked him to produce the accused 
the next morning. He was, therefore, produced 
the next morning and was remanded to the sub- 
jail, alter giving the necessary warnings to the 
accused. He was again brought on the 5th. The 
Magistrate alter putting the necessary questions 
and alter satisfying himself that the accused 
making a confession voluntarily recorded Ex. P. 5 
the confessional statement of the accused. 

In Ex. P. 5 . the accused set out the circum- 
stances under which he committed the murder. 
According to the confession, his brothers-in-law 
wanted him to come and live with them but he 
would not go; and when they once took his wife 
to Thirupaihi and came back he was away on 
worK. She got into the house and closed the 
door against him when he returned from the 
helds. He was sleeping outside and next morning 
he gave her a blow in anger. She sent word to her 
brothers and maternal uncle who were living in 
a village called Vadlamudi which is about 3 miles 
from his village. They came and beat him and 
tooK away his samans and also his wife in a cart 
He accompanied them till they reached the out- 
skirts ol the village asking for his cloth box to 
be given to him but, ultimately, for some reason 
not known to himself they brought back his wife 
and the samans to his house. Then he asked 
his wife not to allow her people to come In 
spite of it, she allowed them stealthily; and this 

he came to know from her subsequent conduct 
towards him. 

It appears she would not serve food for him on 
the day when they came and met her. Whenever 
he scolded her, she used to tell him that she 

!l 0U iiu et hlm killed by her elder brothers. On 
the 29th when he returned home at 8 p m she 

was abusing him and served food with chilli powder. 

i.ij 1 Q ues ki° ne d as to why she gave that she 
asked him to get away if he did not like it. 
He says he took his meal with butter milk and 
went to the field and returned at 12 midnight 
He found his wife sleeping in a room keeping 
the door open. He thought that on account of 
the troubles she was giving and threatening him 
it would be better to be killed by Government 
rather than be killed by her brothers and so he 
squeezed the throat of his wife who was sleeping 
and that she died without raising any cry. He 
sa ^ s ^his because he became vexed in life 

and then he slept thereafter for sometime in the 
house and about dawn he fetched his mother 
who after coming and seeing the girl, pronounced 
that she was dead. Neighbours gathered and he 
sent word to his brothers-in-law and he says 
they came and kicked him on the head and hit 
him against a wall. According to his statement 
the pain continued till the day before he give 
the statement to the Magistrate. This in short 

!i££*“5."SSJ2 “» •« *»• 

(13) In the committing Magistrate’s court he 

thlf thp W r^i ba T k °V his state ^ent and said 
fpnrtpnt Af°5«r ln ^ ctor and Deputy Superin- 

*fr hCe r£ 00k him from his village to 
fr ? m . . Tenali to Ponnur and coerced 
and thieatened him and said that evil would 

happen to him if he did not give a statement 
in the manner wanted by them. He says that 
the wording of the statement is not his and he 
lepeated their words like a parrot.- In this 
statement before the committing magistrate he 
s 3 ** ,^ hat hi mself and his wife lived amicably 
and that on that day when he had gone • out 
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for work and returned he found his wife did not 
respond to his call. He tried to wake her up; 
she did not move. Thereafter he sent word to 
her mother and coiled near relations. In short, 
his statement in the magistrate's court is a 
direct contradiction of what he stated in the 
confession, and a protestation of innocence and 
he throws the enure blame lor making the 
confessional statement on the Circle Inspector 
and the Deputy Superintendent of Police. 

In the trial court he simply denied the offence 
and did not add anything to what he stated in 
the committing magistrate’s court. He reiterated 
that the Deputy Superintendent of Police and the 
Circle Inspector compelled him to make the 
confessional statement which he made before 
the Magistrate. 

(14i The learned Sessions judge believed the 
confession and found the accused guilty and 
sentenced him as aforesaid. 

(15) In appeal it is contended that the con- 
fession was not a voluntary one and is also not 
true; and, as this is a case depending entirely 
upon the confessional statement only which has 
been retracted and as there is no corroboration, 
the accused cannot be convicted on this evidence. 
So far as the voluntary nature of the confession 
is concerned, it is difficult to believe the allega- 
tion that the Deputy Superintendent of Police 
and the Circle Inspector tutored him to say 
what was stated. It is true that after the arrest 
of the accused on the 2nd till about 6 p.m. on 
the 3rd he was not produced before the Magis- 
trate. But, this does not, in my opinion, by it- 
self, lead to the inference that the accused 
either was threatened or persuaded to make a 
confession by the Deputy Superintendent of 
Police or the Circle Inspector. The Circle Ins- 
pector says he was investigating into this case. 
He was camping in the village and he was 
expecting to examine P. W. 3 who speaks about 
the promissory note affair and he was examined 
on the 5th June. Now if the confession was going 
to be tutored by them, it is unlikely that the 
police would have dropped Subbamma as there 
was a strong suspicion that she might have 
poisoned her and as all the troubles between the 
husband and wife were due to her. I am not 
prepared to accept the contention that this 
accused did not make the statement voluntarily. 

But as regards the truth of the averments 
contained therein, there is considerable force in 
the contention of Mr. Rajagopalachari. (After 
discussing the evidence the Judgment proceeded:) 

(16) It is clear from the above circumstances 
that there is a great variation between the evid- 
ence given and the averments in the confessional 
statement. For the above reasons, I am not pre- 
pared to rely on the confessional statement. The 
question whether a retracted confession can be 
acted upon without material corroboration will 
arise only when the confession is true and can 
safely be acted upon. That question does not arise 
in this case, as in my opinion though the confes- 
sion is a voluntary one, it contains allegations 
which contradict the main aspect of the prosecu- 
tion case and so it ifc unsafe to act upon it with- 
out further corroboration. (After discussing the 
evidence the judgment proceeded:) 

(17) In the circumstances, in my opinion, the 
prosecution has not proved its case beyond all 
doubt against the accused. The conviction and 
sentence are set aside and the accused is acquitted. 

(18) I have since perused the judgment of my 
learned brother. The case has given us great 
anxiety. My learned brother is however of the 
opinion that the appellant can be safely convicted 


on the evidence in the case. I fully- appreciate 
his observations and the reasons he has given for 
not making a reference to a third judge under S. 
429 Cri. P. C. I entirely agree with him that it i 
is the duty of the Judge who is asked to resolve 
the difference of opinion to examine the whole 
evidence himself and come to a final judgment 
after giving due consideration and weight to 
the reasons given by the two Judges on whose 
difference of opinion the case comes before him 
for his opinion. I do not think either, S. 378 or 
429 Crl. P. C. contemplates the dice being loaded’, 
heavily in favour of either view. I am in agree- 
ment with the view expressed by Edge CL J. in. 
—‘Empress v. Bundu’, (1887) All W. N. 125, and. 
Md. Ill as — ‘Mistri v. The King’, ILRC1949) I 
Cal 43. To that extent I agree with the view of 
my learned brother. 

(19) As regards the other view expressed, by my 
learned brother that the third Judge cannot pass- 
a death sentence in a case where the Judge favour- 
ing conviction thinks a sentence of transportation, 
for life is appropriate with the other judge favour- 
ing acquittal, with great respect to my learned 
brother I am unable to agree with him. It looks 
odd and strange that when one Judge favours, 
acquittal and the other judge even if he convicts- 
would sentence him only to transportation for life* 
a third Judge can hang. But that in my opinion 
is the correct interpretation of S. 378 Crl. P. C. 
When on a difference of opinion a case is referred 
to a third Judge no fetter can be placed on the 
third Judge. He is at liberty to express and act 
upon the opinion which he himself arrives at. If 
he chooses he can pass a sentence of death, even 
though one judge favours an acquittal and the 
other gives a sentence of transportation for life 
when convicting the accused. 

(NOTE : The following passage from the Judg- 
ment of Somasundararm J. in R. T. No. 84 of 1951 
has been ordered by The Chief Justice as Presi- 
dent of the Law Reporting Council, to be appen- 
ded to the judgment of Somasundaram J. in the- 
above case viz. Cri. App. No. 104 of 1951 :> 

As this case has to be laid before another Judge- 
on account of difference of opinion, I would like to* 
make it clear what I meant and intended when 
I expressed my opinion in the case of Sitaramayya- 
Crl. Ap. No. 104 of 1951. It will be clear from that 
case that the opinions which I expressed about 
the powers of a Third Judge were purely obiter.. 
I happened to express that opinion because my 
learned brother expressed his opinion. I did not 
intend to lay down any guiding principle for the- 
third Judge nor did I intend to indicate the lines 
on which the third Judge should approach, as I 
have no jurisdiction to do so. In my opinion even 
a Bench cannot give any such directions to the- 
third Judge. I only intended to say what I would 
do if I were the third Judge and not what others 
should do. It is to make this position clear that 
I am adding this note to this judgment. 

A/V.B.B. Appeal allowed. 
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RAGHAVA RAO JJ. 

The Public Prosecutor, Petitioner v. A. K. 
Gopalan, Respondent. 

Criminal Mi sc. Petn. Nos. 568 and 690 of 
1951, D/- 9-8-1951. 

(a) Constitution of India, Arts. 134 (1) (c)» 
136 — Grant of Certificate by High Court — 
Considerations involved not same as those 
under Art. 136. * } 


1963 
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The principles governing the grant of a 
certificate under Art. 134 (1) (c) and the 
granting of special leave by the Supreme 
Court under Article 136 are not always the 
same. Possibly the only common consi- 
deration which the High Court under Art. 
134 (1) (c) and the Supreme Court under 
Article 136 may well take into account as 
a ground for granting leave is that “excep- 
tional and special circumstances exist”. 
The other considerations which can be 
taken into account only by the Supreme 
Court under Art. 136 are that substantial 
and grave injustice has been done and that 
the case in question presents features of 
sufficient gravity to warrant a review of 
the decision appealed against. AIR 1951 
Mad 1060, Rel. on; AIR 1950 SC 169, Ref. 

(Psrs 5) 

(b) Constitution of India, Art 134 (1) (c) — 
Certificate of fitness under — Considerations 
involved are same as those under S 109 (c) 
Civil P. C. _ (Civil P. C. (1908), S 109 (c) ) ’ 

in nnnilft j • in any given case for 

a possible difference between considerations 
pertinent to civil cases and those pertinent 
to criminal in the matter of the applica- 
tion of the tests laid down by cases under 
^ection 109 (c), Civil P. C., the application 
of the analogy of the latter cases to cases 
under Article 134 (1) (c) is, broadly speak- 
ing, correct. AIR 1951 Mad 1060, Rel. on. 

T i • , (Para 6) 

It is settled by cases under S 109 (r) 

Civn P. c. that the grant of a certificate 

is in the discretion of the Court which must 
be judicially exercised and sparingly used 
that a question will be one of public im- 
portance if it affects not merely the parties 
to the case but also large bodies of persons 
or communities, that the mere existence of 
a substantial question of law is not suffi- 
cient, that a question of private impor- 

Dartfes m to ai the°r? riV r te im P° rtan ce to both 
parties to the litigation and not merely to 

one of them, and that the fact that the 

o q f UeS fit°nesf eC Alt h i, rd , Part A 6S is no ground 

Civil P. C l Re?. h on y S Comme ^ on 
Anno; Civil P. C, S. 109 N. 9. ( 6) 

Anno: Evidence Act, S. 78 N. 4. 

Constitution of Tudia. Art i?/| /i\ / \ 
Certificate of fitness under — Propriety o/grant 

°f re ^g s ? ! o f . an adjournment — Not a aucSt?™ 

s,dT r “&ns rt *"“ *” ‘““"d «ssss 

on application for writ of habeas cnr^. 
Detenu rearrested within five minutes ~ 

~ Second application for » 

appeal against both orders — Held T to 
could be granted. He,d > no Ieave 

On an application for a writ of habeas 
corpus by a detenu under the PreventivI 
Detention Act 1950, the High Court ordered 
his release. But within five minutes of the 
order, a fresh order of detention was served 
on the detenu who again applied for th» 
same writ and was ordered to be released 
on the ground that the conduct of the 
Government was lacking in bona fides The 
State Government applied for leave to 


appeal to Supreme Court under Art 134 
(1) (c) against both the orders: 

Held that no leave could be granted in 
respect of the first order as in the events 
that followed it, such leave would be of no 
practical interest. 

Further that as the question of bona 
fides or contra of the Government was 
essentially one of fact or at the most of 
mixed question of fact and law, no ques- 
tion of public importance was involved 
and hence leave to appeal against second 
order also could not be given. (Paras 7, 8) 

(f) Constitution of India, Arts. 226, 132, 134 

- (C l ~ ° rder of release on application for 
wru of habeas corpus — Appealability under 

0°89 8) U S ° ^ 9 17 Principles ~ (Criminal P. c. 

Under the Constitution which contains 
iulier ana wider provisions as to appeal 

™ th °? e , of the Government of India Act, 
l93o, which contained only Section 205 cor- 
responding to Article 132, there is no such 
immunity from appealability in the case of 
an order of release on an application for 
a writ of habeas corpus as obtains in 
England. The question of appealability of 
sucn an order must be judged with refer- 
ence to the provisions of the Constitution 
and appealability must be recognised and 

within the limits defined by 
Article 134 thereof. The intention of the 
framers of the Constitution seems to be that 
U on the one hand the absolute immunity 
from appeal against an order of release 

m En ^ a ^. is not to be imported 
into India, appealability in India ought not 

to be treated as a matter of course on the 
other hand. The Constitution accordingly 
provides for a certificate of fitness from the 
Hign Court or for special leave from the 
supreme Court as a ‘sine qua non’ for 
imperil ling the liberty of a released sub- 

" 1S a .^tter of vital moment. 
Even so the High Court ought to be 
extremely chary of exercising its power 
under clause (c) of the Article against the 

In all other criminal matters than those 

W i 1I A Ch + * f 1 all , under sub-clauses (a) and (b) 
of Artie le 134. (1), the Constitution of India 
undoubtedly intends that the High Courts 
m the respective States in the territory of 
India should ordinarily be the final Courts 
of Appeal. This is a fact which must not 

Sight f° f by th . e Court when consider- 
quescion as to whether a certificate 

or stouM « 

£ th / u matter of an application for the 
wiu Oi habeas corpus is not criminal in 
nature the provision of the Constitution 

governing appealability will be Article 32 

unaer which, except where a substantial 

r n n r w as *° the interpretation of 

the Constitution arises, there can be no 
question of an appeal to the Supreme Court 

Anno: Cr. P. C„ S. 491 N. 14. (Pam U) 

t of India, Art 134 (1) (c) 

Jurisdiction under — Nature of ' 

to certif y a case as a 
a PP e M is to a certain 

tin>f and bke the jurisdic- 

Judges of the Divisional Court 

+ n J? ve or t0 refuse leave to 
appeal to the Court of Appeal from their 
own decisions, is a very delicate one. When 
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the question involved is one of principle 
and the High Court has decided it for the 
first time, it is not sufficient reason for 
refusing the certificate of fitness for the 
High Court to say that they are satisfied 
that their own decision is right. (1886) 17 
QBD 521, Ref. (Para 13) 

Advocate General instructed by Public Prose- 
cutor, for Petitioner; M. K. Nambiar, for Messrs. 
Row and Reddi, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

i '45) 1945 FCR 195: (AIR 1945 PC 156) 9 

(oO' 1950 SCR 453: (AIR 1950 SC 169: 

5). Cri LJ 1270) 4 

(’50) 1950-2 Mad LJ 569: (AIR 1951 
Mad 329: 1952 Cri LJ 102) 4 

(’51) 1951-1 Mad LJ 296: (AIR 1951 
Mad 721: 1952 Cri LJ 95) 4 

(’51) Cri. M. P. Nos. 1261 and 1263 of 1951: 

(AIR 1951 Mad 1060 :1952 Cri LJ 61) 5, 6 

(’51) AIR 1951 Pepsu 1: (52 Cri LJ 33) 2, 7 

(1390) 15 AC 506: (60 LJQB 89) 9 

(1886) 17 QBD 521: (55 LJQB 578) 13 

ORDER: These are two petitions for leave 
to appeal to the Supreme Court under Article 
134(1) (c) of the Constitution against two orders 
of release of A. K. Gopalan passed by us on 
two applications for a writ of 'habeas corpus’ 
presented by the detenu. The second applica- 
tion for the writ became necessary on account 
of the fact that within just five minutes of our 
order of release on the earlier ‘habeas corpus’ 
application and just as the detenu and his 
legal adviser stepped out of the gates of the 
High Court, he was arrested again under a 
fresh order of detention. This fresh order was 
not brought to our notice at the time of the orcH' 
of release that we made on the first application 
for the writ, although by that time it had been 
got readv to be served, the moment that our 
order on 'the first application for the writ should 
turn out to be favourable to the detenu. 

(2) On the first application for the writ we 
are satisfied following a decision of the Pepsu 
Court in — ‘Dr. Teja Singh v. The State’, AIR 
1951 Pepsu 1, that the non-mention of a time 
limit in the confirmatory order of detention 
passed after review under section 12(2) of the 
Preventive Detention Act 1950 (IV of 1950) 
vitiated the order. At the time of our pro- 
nouncement of judgments in that case it was 
represented to us by the then Advocate-General 
that Act IV of 1951 passed further to amend 
Act IV of 1950 had just received the assent 
of the President, and an adjournment was ask- 
ed for that ground. No authenticated copy of 
the Act was produced to us of which we could 
take notice or on which we could act. We 
pronounced our order of release as we had come 
to the conclusion that, the order of detention 
was illegal. The second petition for the writ 
which followed on the re-arrest that took place 
within about five minutes of the pronouncement 
of our earlier order was based on the ground 
that the Government had acted ‘mala fide’ and 
in contempt of this Court’s order. We ordered 
the second petition on the finding that we reach- 
ed in all the circumstances of the case including 
the non-production before us at the time of our 
judgments of the second order of detention 
which already had become ready, that the con- 
duct of the Government was lacking in ‘bona 
tides’. 


( 3 ) In these petitions for leave the Advocato- 
General has contended that the cases are (it 
ones for appeal to the Supreme Court and that 


we should so certify. He has taken us in the 
course of the argument through the several 
provisions of law which have regulated appeals 
against such orders from time to time. By 
Article 132 of the Constitution, the appellate 
jurisdiction of the Supreme Court against any 
judgment, decree or final order of a High Court 
whether in a civil, criminal or other proceeding 
is provided for, if the High Court certifies that 
the case involves a substantial question of law 
as to the interpretation of the Constitution. 
Apart from this, Article 133 deals with the ap- 
pellate jurisdiction of the Supreme Court in 
appeals from High Courts in regard to civil 
matters, while Art. 134 provides generally for 
the appellate jurisdiction of the Supreme Court 
in regard to Criminal Matters, if the High 
Court (a) has on appeal reversed an order of 
acquittal of an accused person and sentenced 
him to death: or (b) has withdrawn for trial 
before itself any case from any court subordi- 
nate to its authority and has in such trial con- 
victed the accused person and sentenced him to 
death: or (c) certifies that the case is a fit one 
for appeal to the Supreme Court. The present 
petitions for leave to appeal have been argued 
solely with reference to clause (c) of Article 
134(1) and it has not been suggested for the 


jurisdiction involved is 
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this Court — ‘In re 
J 569; of Panchapa- 
Ahmed JJ. and — 
Karrapati Kesappa’, 
Govinda Menon and 


respondent that the 
anything but criminal. 

(4) Certain decisions 
Paddayya’, 1950-2 Mad 
pakesa Iyer and Basheer 
‘Chunchu Narayana v. 

1951-1 Mad L J 296 of 
Basheer Ahmed JJ. have been brought to our 
notice which have proceeded on the basis that 
the jurisdiction to certify under Article 134(1) 
(c) should be exercised by the High Court on 
the same principles as those on which the dis- 
cretion vested in the Supreme Court under 
Article 136 of the Constitution for granting 
special leave to appeal has to be exercised. The 
learned Advocate-General has criticised these 
cases as not appreciating the inevitable dif- 
ference that exists under the Constitution bet- 
ween the kinds of jurisdiction. The principles 
governing the nower of the Supreme Court to 
grant special leave under Article 136 of the 
Constitution have been laid down in — ‘Pritam 
Singh v. The State’, 1950 S. C. R. 453 in these 

terms : , 

“Generally speaking this court will not gram 

special leave, unless it is shown that excep- 
tional and special circumstances exist, that 
substantial and grave injustice has been done 
& that the case in question presents features 
of sufficient gravity to warrant a review oi 
the decision appealed against.” 

(5) Of the three requirements for the grant 
of special leave indicated in the passage cited, 
the learned Advocate-General has rightly sub- 
mitted that the second and the third can have 
no place in the matter of consideration by tne 
High Court when invited to certify that a case 
decided by itself is a fit one for leave to ap- 
peal. He is, in our opinion, right in this sub- 
mission. Possibly the only common considera- 
tion which the High Court under Article 134(U 
(c) and the Supreme Court under Article h™ 
may well take into account as a ground o 
granting leave is that “exceptional and s P e< ^“ 
circumstances exist’’ which is the first of tn 
three requirements indicated in the Passage 
cited. As pointed out in the judgment of tm 
court (Satyanarayana Rao and Basheer Anmea 


f 
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Sayeed JJ.) in — ‘M. S. Sheriff v. M. Govindan’, 
Cri. M. P. Nos. 1261 and 1263 of 1951 (Mad) 
delivered after reservation of our judgment in 
these petitions, it will not be correct to assume 
that the principles governing the grant of a cer- 
tificate under Article 134(1) (c) and the grant- 
ing of special leave by the Supreme Court un- 
der Article 136 are always the same. 

(6) While to the extent of this submission the 
learned Advocate-General is correct, he has 
still to make out the propriety of our granting 
the leave sought in terms of clause (c) of Art. 
134(1). In section 109(c) of the Code of Civil 
Procedure similar words are found which have 
been construed by authoritative decisions of the 
Privy Council as authorising the High Court to 
certify where some question of law of public or 
private importance is involved. It is settled 
too by cases under the provision of the Code of 
Civil Procedure that the grant of a certificate 
is in the discretion of the Court which must be 
judicially exercised and sparingly used, that a 
question will be one of public importance if it 
affects not merely the parties to the case but 
also large bodies of persons or communities, 
that the mere existence of a substantial ques- 
tion of law is not sufficient, that a question of 
private importance means of private importance 
to both parties to the litigation and not merely 
to one of them, and that the fact that the ques- 
tion affects third parties is no ground of fit- 
ness. We do not consider it necessary to refer 
to the decisions supporting the pronosition as 
stated by us since the matter is fully 
discussed and the law correctly stated 
at pages 1025 and 1027 of Volume I of 
Chitaley’s Commentaries on the Code of Civil 
Procedure, 4th Edition*. The applicability of 

™ e _ an i* lo ? y of decisions under Section 109(c) 
£• P * C* cases under Article 134 (1) ( c ) 0 f 
the Constitution has been considered in the 
judgment of this court in — ‘M. C Sheriff v 
M, Govindan’, Cri. M. P. Nos. 1261 and 1263 of 
19°1 (Mad) referred to above. Making allowl 
ance in any given case for a possible difference 
between considerations pertinent to civil cases 
a " d , those Pertinent to criminal in the matter 
of the application of the tests laid down by 
cases under Section 109(1), CPC we are 

°J that the application of the analogy 

pf the latter cases to cases under Article 134(1) 
(c) is, broadly speaking, correct. 

(7) We shall now deal with the way in which 

the learned Advocate-General has endeavoured 

to satisfy us that certificates should be granted 

in these two cases. In the first case he says that 

there are two questions of public importance 
involved, namely, p 

(1) Whether the time limit for the duration of 

the confirmatory order of detention should 
be mentioned in it; and snould 

(2) Whether the court should not have taken 
notice of Act IV of 1951 passed to amend 
Act IV of 1950 and granted the adjourn 
ment sought by the then Advocated™ 
for production of an authenticated copy of 
the amending Act. 

So far as the second of the questions is con- 
cerned, we are of opinion that there is no sub 
stance in it.. We had prepared our judgments 
m the case in favour of the detenu and taken 
our s e ats to deliver them. The t hen Advocate- 

*(Now pages 1135, 1137 & 1138 of the 5th 
XI 950) Edition— Ed.) 0til 


General did not have an authenticated copy of 
the amending Act. We could only take notice 
of proceedings of legislatures, if proved, as re- 
quired by section 78 of the Indian Evidence Act, 
by journals of those bodies or by published Acts 
or extracts or by copies purporting to be printed 
by order of the Government concerned. The 
question was the very vital one of freedom for 
the detenu. We accordingly refused the ad- 
journment, as we thought correctly. In any 
case, the propriety of the grant or refusal of an 
adjournment cannot, in our opinion, be a ques- 
tion of sufficient importance for the purpose of 
a certificate under Article 134(1) (c). 

So far as the first question is concerned, it 
has been brought to our notice that the Pepsu 
decision in — ‘Dr. Teja Singh v. The State’, AIR 
1951 Pepsu 1 on which we founded our decision 
has since been overruled by the Supreme Court. 
That would, no doubt ‘prima facie’ authorise 
the granting of the certificates sought if the 
matter remained at that. But then the point 
which we have to consider is of what practical 
consequence the reversal by the Supreme Court 
of our order of release is to be with reference to 
that order in the events that have since happen- 
ed. The Government, anticipating our order, 
made a fresh order of detention, which, accept- 
ing cur order as a hurdle in the way of further 
detention, they served upon the detenu in order 
to re-arrest him within barely five minutes of 
our order. Having thus accepted our first order 
of release and having without resort to the 
course of an appeal to the Supreme Court ser- 
ved a fresh order of detention upon the detenu 
which led to the second petition for the writ, 
the Government, in our opinion, must really 
make out grounds for a certificate of leave to 
appeal against our decision on the second peti- 
tion for the writ, and cannot ask for leave 
against our decision on the first petition at this 
juncture. Assuming without deciding that nor- 
mally in the event of a reversal by the Supreme 
Court of our order on the first petition, the 
Government could either in the exercise of its 
inherent power resulting from such reversal 
or under Section 3(a) of Act IV of 1950 provid- 
ing for execution of detention orders claim to 
re-arrest the detenu, it would not be open to 
the Government in this case to do so in view 
of the second order of detention which led to 
the second petition for the writ. The granting 
of leave to appeal against our order on the first 
petition seems to us, therefore, to be a matter 
more of academic than of practical interest in 
the circumstances of this case. 

(8) As regards the second case before us the 
learned Advocate-General has formulated two 
questions as questions of public importance in- 
volved in it; 

(1) Whether, it was improper for the executive 
to consider even while a proceeding is 
Pending in court as to what action it 
should take in the event of an adverse 
order and pass orders without disclosing 
the same to the. Court; and 

(2) Whether the finding of the court against 

‘bona fides’ of the executive action is good 
in law. 

Though formulated in the shape, of two ques- 
tions the matter involved, it was conceded by 
the learned Advocate-General, was only a sin- 
gle one, as the failure on the part of the Gov- 
ernment to disclose its fresh order to the Court 
would only be one element of fact which may 
enter into our decision on the question of ‘bona 
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Tides’ of the executive action. The question of 
‘bona tides’ or contra seems to us to be essen- 
tially a question ot fact which we were at 
pains to determine as best as we could in all 
the circumstances of the case. It cannot cer- 
tainly be claimed to be a question on which any 
decision of the Supreme Court wili necessarily 
be useful as a matter of general guidance to 
the executive in other case of preventive de- 
tention. The question oi ‘bona tides' on the 
part of the executive in any and every case of 
preventive detention must depend for its de- 
termination upon iis peculiar tacts and circum- 
stances. vVe are not satisfied that in our con- 
ception of what constitutes ‘mala Tides’ in the 
context of a case like the present we erred. 
Nor are we satisfied that our inference from 
all the facts is in root analysis anything but 
one of fact or at best of mixed fact and law. 


(9) Mr. Nambiar for the respondent has raised 
the point that under the present Constitution 
the position as to the appealability of an order 
on an application for a writ of ‘habeas corpus’ 
in the exercise of our criminal jurisdiction is 
identical with the position as to the appealabi- 
lity of orders on proceedings under Section 491, 
Cr. P. C. which as laid down by the Judicial 
Committee oi the Privy Council in — ‘Emperor 
v. Sibnath Banerji’, 1945 F. C. R. 195 at p. 210 
“is in effect the same as the position stated in 
— ‘Cox v. Hakes’, (1390) 15 A. C. 500.” The 
point is obviously fallacious. The very deci- 
sion of the Judicial Committee cited makes it 
clear that “the condition of the law of ‘habeas 
corpus’ in India and the purpose and the ex- 
press words of Section 205 of the Government 
of India Act afford a contrast to the condition 


of the English Law and the object and general 
terms of section 19 of the Judicature Act, 1873”, 
under which — ‘Cox v. Hakes’ was decided. It 
is perfectly clear to us that under the Constitu- 
tion which contains fuller and wider provisions 
| as to appeal than those of the Government of 
India Act which contained only Section 205 
corresponding to Article 132, there is no such 
j immunity from appealability in the case of an 
; order of release on an application for a writ 
'of habeas corpus as obtains in England, ff’he 
'question of appealability of such an order must 
be judged with reference to the provisions of 
the Constitution and appealability must be 
recognised and given effect to within the limits 
defined by Article 134 thereof. 


(10) Even so. we do not entertain any doubt 
but that the High Court ought to be extremely 
chary of exercising its power under clause (c) 
of the Article against the person released. 
The intention of the framers of the Constitu- 
tion seems to us to have been that if on the 
one hand the absolute immunity from appeal 
against an order of release obtaining in 
England is not to be imported into India, 
appealability in India ought not to be treated 
as a matter of course on the other hand. The 
Constitution accordingly provides for a certifi- 
cate of fitness from the High Court or for 
special leave from the Supreme Court as a 
‘sine qua non’ for imperilling the liberty of a 
released subject, which is a matter of vital 
moment — within different degrees it may be 
— for all Countries cherishing or professing the 
basic principles of British Jurisprudence, and 
certainly of no small moment to the minds of 
a people “solemnly resolved to constitute India 
into a Sovereign Democratic Republic” and to 


secure to all its citizens amongst other things 
the boons and blessings of political justice and 
liberty of thought and expression. In all other 
criminal matters than those which fall under 
sub-clauses (a) and (b) of Article 134 (1) the 
Constitution of India undoubtedly intends that 
the High Courts in the respective States in the 
territory of India should ordinarily be the final 
Courts of Appeal. This is a fact which must 
not, in our opinion, be lost sight of by us when 
considering the question as to whether a certi- 
ficate of fitness should or should not issue in 
any given case. 

(11) We may add, however, that if the mat- 

ter of an application for the writ of habeas 
corpus is not criminal in nature the provision 
of the Constitution governing appealability will 
be Article 132 under which, except where a 
substantial question of law as to the interpre- 
tation of the Constitution arises, there can be 
no question of an appeal to the Supreme Court. 
This aspect does not arise for any discussion 
in the present cases which have proceeded on 
the express basis that the jurisdiction invoked 
is of a criminal nature governed by Article 134 
(1) (c) of the Constitution. # 

(12) We have carefully considered this mat- 
ter with a view neither to clutching at jurisdic- 
tion which does not exist, so as thereby to put 
in jeopardy the liberty of the subject nor 
giving away jurisdiction which does exist, so 
as to deny the State its legitimate right if 
any of further appeal. We find no question of 
principle involved in these cases such as may 
govern other cases; nor can we say that, we 
have experienced any reasonable doubt about 
the conclusions that we have reached on the 
applications for the writs. 

(13) The jurisdiction to certify a case as a 
Tit one for further appeal is to a certain extent 
discretionary, and like the jurisdiction of the 
Judges of the Divisional Court in England to 
give or to refuse leave to appeal to the Court 
of Appeal from their own decisions, is, to use 
the epithet employed by Lord Esher M. R. in 
— ‘Ex Parte Gilchrist; In Re Armstrong’, (1886) 
17 QBD 521 at page 528 in relation to .that 
jurisdiction, a very delicate one. In the lan- 
guage of the learned Master of the Rolls in 
that case, merely to say that we are satisfied 
that our decision is right is not certainly a 
sufficient reason for refusing the certificate 
sought, when the question involved is one of 
principle and we have decided it for the first 
time. But bearing in mind if only by way of 
analogy to the extent to which such analogy 
is applicable a consideration like that adverted 
to by the learned Master of the Rolls as well 
as the considerations laid down by authoritative 
decisions as those which must be borne in mind 
for granting or refusing a certificate under 
Section 109 C. P. C. and considering all the 
facts and circumstances of the cases before us 
in the light of the principles underlying such 
considerations, we have, on the whole, arrived 
at the conclusion that these petitions must be 
rejected as raising no substantial questions of 
law of paramount importance such as may be 
allowed to override the liberty earned by the 
respondent under orders of release and as 
being outside the limits of the restricted 
jurisdiction conferred on us by the Constitu- 
tion. 

(14) A certificate against this order is asked 
for by the learned Advocate General under 
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-Art. 132 of the Constitution. We refuse it as 
in our opinion this order involves no substan- 
tial question of law as to the interpretation 
of the Constitution. 

-A/D.R.B. Petitions rejected. 
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IVL Arunachalam Iyer alias Vedachalam 
.Iyer, Appellant v. K. N. Lingiah and Brothers, 
-Respondents. 

A. A. O. Nos. 581 to 583 of 1948, D/- 19-10-51. 

(a) Transfer of Property Act (1882), Ss 52 
Mid 189, Proviso — Charge created by com- 
promise decree — Decree not satisfied — Pu^- 
rhase of property charged is hit by rule of 
iis pendens*. 

A purchaser of properties subject to a 
charge created by a compromise decree the 
satisfaction or discharge of which has not 
been obtained or has not become barred by 
limitation does not get any assistance from 
the proviso to S. 100 of the Act even though 
he is a purchaser for value without notice 
of the .charge. So long as the decree is 
not satisfied and is kept alive the purchase 
is hit by the rule of ‘lis pendens’ irrespec- 
tive^ of whether the purchase is a ‘bona 
fide transaction or not. (Para 8) 

Anno- T. P. Act, S. 52 N. 6 a Pts. 1 and 2; 
3. 100 N. 28 Pt. 15. u ’ 

(b) Civil P. C. (1908), S. 39 (1) and O 21 

Kr 6 and 10 — Execution application presented 
to transferee Court before transfer — Validity 
'Of presentation. y 

The Court to which the decree is being 
transferred for execution can entertain the 
execution petition even before the order of 
transmission is made and the copy of the 
•decree is received and if the execution peti- 
tion remains in Court till after the passing 

?£ de J for transfer by the Court that 
passed the decree the presentation is a valid 
•one and the executing Court would be 

jurisdiction to execute the 
the moment the order for transmis- 
sion is made and not only when the decree 
is actually received by that Court ATP 

No? fnV? d 496 (2) and AIR 1949 Mad 218 > 

ixot roil. (Para 16) 

Anno. C.P.C., S. 39 N. 13a Pt 1* O 21 R 6 
SV. 1 Pt. 4; and O. 21 R. l 0 N 6 Pt. 4. 

(c) Civil P. C. (1908), Ss 39 (1) and 48 m 
and O. 21 Rr. 6 and 10 — Decree na^d^hvV* 

'Owrt - According to term" of de?reTdec?ee C 

holder to be paid certain money on 13-7 1084 

Application filed on 22-6-1946 for t?ans^ssfon7f 
dwree to N Court for execution “Td er for 

transmission passed on 13-7-1946 — On 12-7 4 B 
decree-holder presenting application for execu- 
tion .to N Court — On same day N Court re 
tnrnmg application for production of copy 

^ oTc ExeC & represented 

J.SJ-7-1946 — Order of transmission and 
order for return held must be presumed to have 

been made at first moment of day Annli 

•cation held must have been taken back after 
border for return was passed — Presentation of 
application on 12-6-1946 held was valid and 
application being in time decree was not barred 
amder S. 48. (Para 22) 

Anno: C.P.C., S. 39 N. 13a; s! 48 N 12- 
O. 21 B. 6 N. 1; O. 21 R. 10 N. 6. 


M. Natesan, for Appellant; V. Rajagopala- 
chari, R. V. Raghavan and N. Srinivasan, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’06) 28 All 655: (3 All LJ 551) 8 

(1900) 27 Cal 194 9 

(’35) 39 Cal WN 725 9 

(’12) 35 Mad 588: (8 Ind Cas 852) 14 

(’28) 55 Mad LJ 120: (AIR 1928 

Mad 496(2)) 13, 14, 15 

(’33) 56 Mad 692: (AIR 1933 Mad 627) 14 

(’34) 57 Mad 795: (AIR 1934 Mad 283) 14 

(’34) 66 Mad LJ 566: (AIR 1934 Mad 353) 9 

(’39) 50 Mad LW 764: (AIR 1940 Mad 214) 14 

(’45) ILR (1945) Mad 726: (AIR 1945 

Mad 126) 8 

(’45) 1945-1 Mad LJ 261: (AIR 1945 Mad 350) 8 
(’45) 1945-2 Mad LJ 555: (AIR 1946 Mad 169) 14 
(’48) 1948-2 Mad LJ 461: (AIR 1949 

Mad 218) 13, 15 

(’50) 1950-1 Mad LJ 83: (AIR 1950 Mad 396) 8 

(1854) 9 Ex 628: (23 LJEx 42) 19 

(1859) 23 LJEx 223: (4 H & N 488) 20 

CHANDRA REDDI J. : The decree-holder in 
O. S. No. 15 of 1926 on the file of the Sub- 
Court, Chittoor is the appellant in all these 
appeals. In order to appreciate the points aris- 
ing in these appeals . it is necessary to state 
briefly the facts leading up to these appeals. 

(2) The appellant filed a suit in the court of 
the Subordinate Judge, Chittoor, against his 
uncle the 1st defendant for partition and sepa- 
rate possession of his share in the family pro- 
perties and for other incidental reliefs. The 
2nd defendant who was the daughter of the 1st 
defendant was impleaded as she had a claim 
for maintenance against the family properties. 
This suit ended in a compromise decree on 8- 
10-1928 and under the terms of the compromise 
the plaintiff was to be paid a sum of Rs. 6000 
in lieu of his claim, Rs. 4000 being payable on 
the 29th of Ani 1934 and the balance to be 
paid in two instalments subsequently. It was 
provided in the compromise decree that for the 
due performance of the decree a charge should 
be created over the suit properties including 
the three items of property in dispute which 
lie within the jurisdiction of the Sub-Court, 
Nilgiris. 

(3) In order to proceed against the properties 
in question several petitions were filed for trans- 
mission of the decree to the Sub-Court, Nilgiris 
and for execution against these three items but 
all of them proved infructuous. Ultimately the 
execution petition No. 195 of 1946 giving rise 
to these appeals was filed on 22^6-1946 No 
orders were passed till the 13th of July' 1946 
Meanwhile the appellant presented an execu- 
tion petition _ in the court of the Subordinate 
Judge, Nilgiris on the 12th of July 1946. As al- 
ready stated the order transmitting the decree 
to tne Sub Court, Nilgiris for execution of the 
decree was made only on the 13th. 

On the same day there was an order by the 
learned Subordinate Judge, Nilgiris directing 
the return of the execution petition for the pro- 
duction of a copy of the decree. But we have 
no evidence as to the exact time at which 
either the order for transmission of the decree 
was made by the Subordinate Judge, Chittoor 
or the latter order by the Sub Court, Nilgiris 
or as to when the papers were taken back by 
the appellant in pursuance of the order for re- 
turn. The importance of the exact time of these 
acts will become apparent when we deal with 
the question of the validity of the presentation 

or the execution petition in the Sub Court, Nil- 
giris. 
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(4) The execution petition was represented 
on the 19th of July 1946 with an endorsement 
that the decree will be filed later on. In the 
course of these execution proceedings the pro- 
perties in question were being brougnt to sale, 
it may be necessary to state here that the 2nd 
defendant sold these properties in the years 
1939-40 for debts binding upon the estate of the 
1st defendant who died prior thereto. The per- 
sons who acquired interest in these properties 
by virtue of the sales came forward with claim 
petitions. 

(а) In support of their claims two conten- 
tions were urged. One was that the present 
execution petition was barred under S. 48 of 
the Civil Procedure Code firstly for the reason 
that the execution petition now presented was 
beyond 12 years of the date of the decree, that 
as no time was fixed for the payment of these 
amounts in the original decree itself limitation 
began to run from 8-10-1928, the date of the 
decree and the date 13th July 1934 fixed for 
the payment of Rs. 4000 was inserted only by 
way of amendment asked for in I. A. No. 33 of 
1942 long after the decree got barred and the 
judgment-debtors ceased to have any interest in 
the properties and would not therefore affect 
them. Secondly even assuming that the decree 
was not barred there was no valid presentation 
of the execution petition within 12 years as it 
was filed in the court of the Subordinate Judge, 
Nilgiris prior to the passing of the order for 
transmission and receipt of the decree by the 
Court to which the decree was transferred for 
execution. The alternative ground was that the 
claimants being purchasers for value without 
notice of the charge created on these properties, 
the charge could not be enforced. 

(б) The trial court while holding that the 
execution petition was in time and not barred 
under S. 48 of the Civil Procedure Code found 
that the claimants were bona fide purchasers 
for value without notice of the charge and that 
consequently they were entitled to the benefits 
of proviso to S. 100 of the Transfer of Pro- 
perty Act which provides 

“Save as otherwise expressly provided by any 

law for the time being in force no charge 

shall be enforced against any property in the 

hands of a person to whom such property has 

been transferred for consideration and with- 
out notice of the charge.” 

In the result he allowed the claim petitions and 
dismissed the execution petition. 

(7) In these appeals filed by the decree- 
holder his counsel Mr. Natesan accepting the 
finding that the respondents are the bona fide 
purchasers for value without notice of the 
charge argued that S. 100 of the Transfer of 
Property Act does not afford any protection to 
the respondents and that the appellant is not 
precluded from enforcing the charge created by 
the consent decree. On the other hand, the de- 
cree of the Lower Court is sought to be sus- 
tained on behalf of the respondents not only 
on the basis of the proviso to S. 100 of the 
Transfer of Property Act but also on the 
ground of limitation. 

(8) We shall first consider whether the pro- 
viso to S. 100 of the Transfer of Property Act 
is a bar to the enforceability of the charge 
created over these properties. In other words, 
is the view of the learned Subordinate Judge 
that the charge created by the compromise de- 
cree is not available against the bona fide pur- 
chasers for value without notice of the charge 
is correct. S. 100 of the Transfer of Property 
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Act as it stood after the Amending Act of 1929 
runs thus . 

“Where immovable property of one person is 
by act of parties or operation of law made 
security for the payment of money to another 
and the transaction does not amount to a’ 
mortgage, the latter person is said to have a 
charge on the property; and ail the provisions, 
hereinbefore contained (which apply to sim- 
ple mortgage shall, so far as may be, apply 
to such charge). Nothing in this section ap- 
plies to the charge of a trustee on the trust 
property lor expenses properly incurred in. 
the execution of his trust (and save as other- 
wise expressly provided by any law for the 
time being in force, no charge shall be en- 
forced against any property in the hands of a 
person to whom such property has been trans- 
ferred for consideration and without notice 
of the charge.” 

It is manifest that the bona fide purchaser for 
value without notice of the charge acquires the 
right by virtue of this proviso only in cases 
where there is no other provision of law gov- 
erning such a charge. We have, therefore, to> 
see whether there is any other provision of law 
in the Transfer of Property Act which governs 
such purchase of property. There can be no* 
doubt that there is such a provision and that 
is S. 52 of the Transfer of Property Act which 
embodies the doctrine of lis pendens, S. 52 lays 
down : 

“During the pendency in any court having au- 
thority within the limits of India excluding 
the States of Jammu and Kashmir or estab- 
lished beyond such limits by the Central 
Government of any suit or proceedings which 
is not collusive and in which any right to im- 
movable property is directly and specifically 
in question, the property cannot be transfer- 
red or otherwise dealt with by any party to 
the suit, or proceedings so as to affect the 
rights of any other party thereto under any 
decree or order which may be made therein 
except under the authority of the court and 
on such terms as it may impose.” 

Reading S. 100 in conjunction with S. 52 of the 
Transfer of Property Act it will be seen that a 
purchaser of properties subject to a charge 
created by a compromise decree the satisfaction 
or discharge of which has not been obtained or 
has not become barred by limitation does not 
get any assistance from the proviso to S. 100 
of the Act even though he is a purchaser for 
value without notice of the charge. So long as 
the decree is not satisfied and is kept alive the 
purchase is bit by the rule of lis pendens irres- 
pective of whether the purchase is a bona fide 
transaction or not. We are fortified in this view 
by some of the decided cases of our court. In 
— ‘Rajagopala v. KesavaN ILR (1945) Mad. 726 
a Bench of this Court decided that S. 100 ot the 
Transfer of Property Act does not override the 
provisions of S. 52 of the Act and that the 
Legislature by the Amendment of S. 100 could 
not have intended to qualify the dbetrine of 
lis pendens, see also — ‘Kulandaivelu v. Sow- 
bagyammal’, 1945-1 Mad LJ 261 and also — 
‘Raiagopala Chetti v. Abdul Shukoor Sahib** 
1950-1 Mad LJ 83 and — ‘Maina v. BachchiV 
28 All 655. 

LQ) That the incidents of a comptromise de- 
cree the same as those of other decrees iff 
seen from — ‘Hemlata Devi v. Bhowani Charan 
Roy’ 39 Cal WN 725 and — ‘Kuloda Prosad v. 
Jageshar Koer\ 27 Cal 194. These cases along 
with — ‘Aramudhu Iyengar v. Zamhklarini 
Srimathi Abhiramavalli Ayah*, 66 Mad U 566" 
lay down that question of notice would nofc 
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arise in a case of charge created by a decree 
of a court. Admittedly in this case the proper- 
ties were purchased by the claimants while the 
decree remained unsatisfied which means dur- 
ing the pendenry of litigation. It is incontrover- 
tible that continues so long as the decree is 
alive 

(10) We cannot, therefore, agree with the 
lower court that the appellant cannot avail 
himself of the charge over the properties in the 
hands of the respondents. It follows that the 
appellant is entitled to proceed against the pro- 
perties in the hands of the respondents and that 
proviso to S. 100 of the Transfer of Property 
Act is not a bar hereto if the decree is other 
wise alive. 

(11) There remains the point urged by the 
learned counsel for the respondents, namely, 
that the decree is barred by limitation under 
S. 48 Civil Procedure Code. As in the lower 
court the contention on behalf of the respon- 
dents on this aspect of the case is two-fold Ac- 
cording to them the decree which was passed in 
1928 got barred in 1946 when they filed the pre- 
sent execution petition. It is argued that the 
decree, as it stood originally, did not direct any 
payment of money on a certain date or at re- 
curring periods and therefore, the limitation 
for the execution of the decree starts from the 
date of the decree, that the clause relating to 
the payment of Rs. 4000 on 13-7-1934 was in- 
serted only by an amendment in 1942 and that 
this amendment could not in any way preiu- 
chce the rights of the respondents' as the 
amendment itself was made after the decree 
got barred and after the judgment-debtors 
ceased to have any interest in the properties in 
question. 

. I'-- support of this contention several deci- 
sions of this Court as well as of other courts 
were placed before us. It is unnecessary for 

, to any °« these rulings in view of 
he fact that the basic facts on which such a 
contention could 1 be founded do not exist in 
this case The learned counsel for the appellants 
Emitted that the time for payment of 

Ll’ 000 a^ aS pr ° vided for even in the original 

1942 by Wa i y 0f any am endment in 

1942. To satisfy ourselves whether the original 

decree directed payment of money on a speci- 
fied date we sent for the original records A 
reference to them has disclosed that "the time 

l°J e 2 A Tu° f , Ani 1934 in the orfgTnal dLrie ft- 

' va 9 s ‘° f ive the corresponding English 

date to 29th Ani and nothing more In the 
circumstances we feel that this contention if 

feTted 3117 SUbstance and ^ght to be re- 

(12) Next we have to consider whether the 
presentation of the executioX petition *£ th e 

12th of July was a valid one and within ti™. 
What is urged by the learned counsel for the 
respondents is that since on the 12th July when 
the execution petition was filed in the court of 
the Subordinate Judge, Nilgiris, there was no 
order of transmission of the decree to that 
court and no copy of the decree was received 
by that court it had no jurisdiction to enter- 
tam the execution petition and hence there was 
no valid filing of the execution petition. 

(13) The basis of this contention is the ruling 
of Jackson J in — Nanjunda Chettiar v Nal? 
lakaruppan Chettiar’, 55 Mad LJ 120 which 
lays down that until a court has received the 

has no jurisdiction to entertain an 
application for execution, and the application 


for execution filed in such a court would not 
help the decree-holder to save the decree from 
the bar of limitation and that a mere order 
directing transmission of the decree would not 
vest the court to which the decree is to be 
transferred for execution with jurisdiction to 
receive execution application unless the decree 
is actually received by that court. This ruling 
was followed by one of us in — ‘Rachapudi 
Rangarao v. Subbarao’, 1948-2 Mad LJ 461. 

(14) In — ‘Modali Ademma v. Venkata- 
subbayya’, 56 Mad 692 it was held that the 
decision in — ‘Nanjunda Chettiar v. Nalla 
Naruppan Chettiar’, 55 Mad LJ 120 was wrong 
and the contrary view taken in — ‘Arimuthu 
Chetti v. Vyapuri Pandaram’, 35 Mad 588 by 
Krishnaswami Aiyar J. is the correct one. In 
this case the following passage from — ‘Ari- 

mughu Chetti v. Vyapuri Pandaram’, is quoted 
with approval : 

“I am not at all sure, having regard to the 
provisions of rules 6, 7 and 8 of Or. XXI 
that the court to which a decree is sent for 
execution is authorised to execute it before a 
copy of the decree is received; but I think 
there is force in the contention that, when 
once an order is made sending a decree to 
another court for execution, that by itself is. 
sufficient to entitle the decree-holder to ap- 
ply to the court to which the decree is sent 
tor execution.” 

The same view was taken by another Bench of 
this Court in — ‘Venkataratnam v. Chennayya’, 
50 Mad LW 764 and . by Yahya Ali J. in — 

Perumai Chettiar v. Avula Kotayya’, 1945-2 
Mad LJ 555. In ‘Thiagaraja Thevar v. Sam- 
basiva Thevar’, 57 Mad 795 a Bench of this 
court took the view that when an execution 
petition is filed in a court which had not the 
.jurisdiction to receive it at that time it is not 
bound to dismiss the petition when it has juris- 
diction to decide when the matter comes up 
for decision simply because it had no jurisdic- 
tion at the time presentation of the peti- 

. (15) These rulings which overrule the deci- 

S10n Au IB ‘Nanjunda Chettiar v. Nalla Karup- 
pan Chettiar , 55 Mad LJ 120 were not brought 
to the notice of the court when deciding^ 

Rachapudi Rangarao v. Subbarao’, 1948-2 IV 
LJ 461. 
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(16) What emerges from these decisions is 
that the court to which the decree was being 
transferred for execution could entertain the 
execution petition even before the order of 
transmission is made and the copy of the de- 
cree is received and if the execution petition! 
remains in court till after the passing of the 
order for transfer by the court that passed the 
decree the presentation is a valid one and aUn 
that the executing court would be vested with 
jurisdiction to execute the decree the moment 
the order for transmission is made and not 

°h!t court. ■ d6Cree iS actUally received by 

( 17 ) So there will be no difficultv in thi<= 
ca l ?? ^ is found that the execution petition 

com? hTthU 6 ? 0n i he 12th of Jul y was in 
v ,„ j y 16 order °f transmission 

K a . c L ° l mplicat ion is introduced 

nnl b /K h 4 u fa ' c j that on the 13th an order 
d b ? }£ e Suh c °urt, Nilgiris directing 

rW*F etUr ? ° f tbe execu tion petition for pro- 

nrn! 10I + a i COpy of the decree and it was re- 
presented only on the 19 th of July 1946 . As al- 

[ e . ady observed we have no evidence as to 

when this order returning the execution peti- 
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iion was passed or as to when the papers were 
iakei: back on behalf of the appellants. In these 
oirr i/nstances, it is argued by the counsel for 
ts respondents that as there is no evidence on 
record that the execution petition was on the 
tile of the executing court when the transfer 
was directed to be made by the Sub Court of 
Chittoor and as by the time the execution peti- 
tion was represented on the 19th the decree 
was already barred, the presentation of the 
ootition on the 12th does not enure to the bene- 
;it of the decree-holder. 


(18) The learned Subordinate Judge sought 
to get over the difficulty of the want of evidence 
in the case as regards the exact time when the 
order for return was made on the 13th by rely- 
ing on the practice followed by him in passing 
such orders during the lunch interval at 2 p.m. 
He deduces that the same practice might have 
been followed by his predecessor, and assumes 
that the execution petition was on the file of 
’■hat court when the order for transfer was 
made by the Sub Court, Chittoor on the 13th. 
But we do not think that any inference as to 
'he tune of the passing of the order for return 
by his predecessors could bo drawn from the 
fact that the learned trial Judge was in the ha- 
bit of passing such orders at about 2 p.m. How- 
ever that does not present an insuperable diffi- 
'ulty. In the absence of any evidence we have 
io presume that all judicial acts date from the 
earliest moment of the day. 

(19) Maxwell in his “the Interpretation of 
Statutes” at page 351 (9th Edn) says thus : 

It used to be laid down as a general rule that 
courts refused to lake notice of “all fractions 
ur.d divisions of a day, for the uncertainty, 
which is always the mother of confusion and 
contention” and in civil cases a judicial act, 
such as a judgment is taken conclusively to 
have been done at the first moment of the 
day.” 


In — ‘Edwards v. Reginam’, (1854) 9 Ex. 628 it 
was observed at page 631 : 

The doctrine that judicial acts are to be 
taken always to date from the earliest minute 
of the day in which they are done, stands 
upon ancient and clear authority.” 

(20) To the same effect is the decision in — 
'Wright v. Mills’, (1859) 28 LJ Ex 223. 

(21) Applying this principle to the order of 
transmission it must be presumed that it was 
passed at the earliest moment of the day. The 
same presumption governs the order for return 
also. It follows that both the orders must be 
nresumed to have been made at the first mo- 
ment of the day. 

(22) This would give rise to a further ques- 
tion as to whether the taking back of the re- 
turn war, at the same time as the passing of 
he order for return i.e., whether the execution 

petition was on the file of the Sub Court, Nil- 
-pris, when the latter order was passed. Here 
again we can turn to the passage at page 352 
of Maxwell o n “The Interpretation of Statutes’' 
9th Edn. which states thus : 


"But as regards the acts of parties, including 
m this expression acts, which, though in 
form judicial, are in reality the acts of par- 
ties, the courts do notice such fractions when- 
ever it is necessary to decide which of two 
events first happened.” 


The learned author has relied upon a number 
of decisions in support of this statement of 
| law. If as stated by the learned author there 
I is no presumption in the case of acts of private 
! parties as in the case of judicial acts then it 


must be taken that the return was taken only, 
after the relevant orders of the court were 
passed in this case. It is common knowledge 
that the papers directed to be returned will not 
be taken back simultaneously with the passing 
of the order. Some time would intervene bet- 
ween the passing of the order and the taking 
back of the papers. Hence it must be inferred 
that the execution petition was on the file of 
the Sub Court, Nilgiris when the order direct- 
ing transfer of the decree was passed in the 
Sub Court at Chittoor and therefore the pre- 
sentation of the execution petition on the pre- 
vious day was proper and valid. So the last exe- 
cution petition out of which these appeals arise 
was filed by the appellant in time and the de- 
cree was not barred and it could be executed 
by him by proceedings against the properties 
in the hands of the respondents. 

(23) In these circumstances we must hold 
'hat the respondents cannot have any claim on 
the properties which were subject to a charge 
and purchased by them as against the holder 
of the decree, that is, the appellant and that 
the order of the lower court that the appellant 
is not entitled to enforce the charge cannot be 
sustained. In the result we allow the appeals 
but in the circumstances without costs. 

A/V.R.B. Appeals allowed. 


A.I.R. 1953 MADRAS 74 

GOVINDA MENON AND MACK JJ. 

In re Kakana Ramana Reddy and others, 
Accused-Appellants. 

Criminal Appeals Nos. 229, 232, 238 and 626 
of 1951, D/- 23-4-1952. 

(a) Evidence Act (1872), S. 24 — Voluntari- 
ness of confession — Criterion to determine — 
(Criminal P.C. (1898) S. 164 — Madras Police 
Standing Order No. 583). 

The criterion for the admissibility of a 
confession is not whether an accused per- 
son immediately he is questioned by the 
police, spontaneously comes out with a 
lull confession of his guilt. If this were 
adopted as a criterion very few confessions 
would become admissible in evidence. It is 
perfectly open to the police to interrogate 
a person who is suspected before his arrest 
and confront him with the evidence they 
discovered and unable to explain it; an 
accused person may feel that the game is 
up and then come out with a full con- 
fession. It is true that under Madras 
Police Standing Order No. 583 the prac- 
tice of resorting to persuasion, trickery or 
oppression to induce an accused person to 
confess is prohibited and when once an 
accused person has been arrested, while 
the police may and indeed should listen to 
any statement which he may voluntarily 
make the police are strictly forbidden to 
interrogate him or press him to make a 
statement. But the criterion as to whether 
a confession is voluntary or not is whether 
it was voluntarily made by an accused 
person before the Magistrate recording it 
under S. 164 Cr. P.C. i.e. after he has been 
removed from police influence and has 
been given clearly to understand by the 
Magistrate in compliance with S. 164 Cn. 
P.C. that anything he says may be used m 
evidence against him, that he was not 
bound to make any confession that if he 
does so, it would be used as evidence 
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against him and that he would not be 
taken as an approver. (Para 6) 

^Anno: Evi. Act S. 24, N. 3, Cri. P.C., S. 164 

(b) Criminal P. C. (1898) S. 164 — ‘Upon 
questioning the person’ — Record of confession 
after adequate warnings — Magistrate is not 
bound to repeat warnings on second day on 
which recording is continued — (High Court 

Rules and Orders — Madras Criminal Rules 
of Practice, R. 85). 

Under S. 164(3), Criminal P.C. it is suffi- 
cient if before commencing to record a 
confession, a magistrate puts the neces- 
sary questions required by S. 164 Cri. P.C. 
to the accused and it is not mandatory that 
he should keep on repeating these ques- 
tions to him after every break in the re- 
cording of a long confession. There is 
nothing in S. 164 Cr. P.C. or even in Rule 
85 of the Criminal Rules of Practice which 
requires a Magistrate to put all these ques- 
tions afresh after any break in the record- 
ing of a confession, say after a luncheon 
interval or the next day. (Paras 7, 8) 

Consequently, an omission to repeat the 
warnings on the second day on which the 
**? r ^ng of the confession is continued 
will not render the confession inadmissi- 

t b i * ^ CB as not havin 2 been volun- 
tarily made. (Paras 4j 8) 

It is extremely difficult to split up a 
confession made one day and continued 
the following day inco something partly 
admissible and partly inadmissible and 
either the whole confession should be ad- 

Am e iq 2 °s r rfi e ™ e 7 d A IR , 1946 Pat 169 and 
AIR 1925 Cal 587 diss. from. (Para 8) 

Anno: Cr. P. C„ S. 164, N. 15. ' 

(c) Criminal P. C. (1898) S. 164 (3) _ Terti 

fieate as to voluntariness of confession 

SffnSSaSSr b cl°r r A r r rdi “" “ssTon^ 

^rdinff^'suflBeient^-^^jfgh'court ^ule 61 " 

Orders - Madras Crim&^of^c^ 

Magistrate ° to 

tffi# that G f h p d » 3 C ° n I ession for his satisfac- 
Uon that the accused was going to make a 

: U S S 0 tat ™- R. 85 J the Cnmi- 
nai fiuies of Practice requires some revi- 

sion in view of technical and literal non 
compliance with each of the suggested 
questions being sought to be made ground 
of attack to undermine the voluntary 
ture of the confession. While the ques- 
tions required to be put by a MaaictCft, 
before the accused made a statement a™ 
no doubt absolutely necessary to ensure a 
confession being a voluntary one, it is onlS 
after the accused has made a statemarX 
that a Magistrate, after hearing him and 
observing his demeanour can be in the 
best position to append the highly resDon 

sible certificate required of hinLo validate 
a confession that he believes it to haw 

been voluntarily made. (Par i 

Anno: Cr. P. C., S. 164 N. 16. V a 9) 

M K. Nambiar, C. K. Venkatanarasimham 

V. Rajagopalachan and B. T. SundararaW 

for Appellants; Public Prosecutor for the State 

Prosecutor, for the State. ^iaie 

REFERENCES: Courtwar/Chronological/ Paras 

(’25) 52 Cal 67: .(AIR 1925 Cal 587* 

x . 26 Cri LJ 782) 8 
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( 50) 1950 Mad WN Cr 55: (AIR 1950 

Mad 484: 51 Cri LJ 1137) q 

(’51) 1951 Mad WN Cr 277: (AIR 195? 

Mad 411: 1952 Cri LJ 853 9 

(’4o) 24 Pat 646: (AIR 1946 Pat 169* 

48 Cri LJ 30) g 

: Criminal Appeals Nos. 229 and 
232 of 1951 are appeals by A. 3 and A. 5 who 

were iound guilty on the unanimous verdict of 

Jury at th^ Madras Criminal Sessions under 

^ J ' 4 * /* j . * , D l.P.C. A. 3 was in 
addition found guilty under S. 489-A, l.P.C 

Tney were each sentenced to five years rigo- 
rous imprisonment by Panchapakesa Aiyar^J. 

(2 Lu rL No. 238 of 1951 is an appeal by 
the . 6th accused, who was found guilty on a 

ioJ-L IPC and sentenced to three years’ rigo- 
rous imprisonment. The jury returned a una- 
nimous verdict of not guilty as regards the 
kth accused on the count under S. 120-B IPC 
The State appeals against his acquittal on this 
count in Cri. Ap. 626 of 1951. 

. xt be mentioned that there were 

six accused charged with conspiracy to coun- 
terfeit 100 rupee currency notes. A. 1 who was 

^v Ceci f ° n * our counts on the unanimous 
verdict of the jury and sentenced to concurrent 
sentences of five years has not appealed. A ? 
and A. 4 were acquitted. 

< 4) r The m P ? eals by A ■ 3 and A. 5 which 
were first filed were admitted by a Bench of 

™ hl ch one of us (Mack J.) was a member un- 

f Crl - PC - on a point of law. 
This i elated to the admissibility of confessions 

recorded by a Presidency Magistrate, Mr. 

Ernest from A. 1 and A. 3. The main objec- 

tion was taken to the admissibility of A 3’s 

confession E X . P. 66(b) recorded by Mr. Ernest 

3-2-1950 and continued on 4-2-1950. It was 

alleged that although Mr. Ernest gave A 3 all 

warnings in question form on 
3-2-1950 before he started recording the con- 
fession, he did not administer these same 
warnings again before he continued recording 

Vo?n la rpvf r £ or * lon . of the confession on 4-2- 
t i O.The short point of law is whether S 164 

Crl. P.C. requires a Magistrate to give such 

warnings again on the second day when the 

confession could not be completed the previous 

and whether this constitutes an omission, 

which would render the confession inadmissi- 

made" 1 evidence as not having been voluntarily 

(5) To appreciate the point taken it is neces- 
sary to set out some of the salient facts of this 
prosecution. Ramana Reddi (A 3) is a °r adn?to 
aged 33 and a mica miner of’ Gudur “it is ffi 
has house that according to the prosecution 
these counterfeit notes were actually manu- 
factured 1929 counterfeit 100 rupee notes 
were actually recovered in the case, 976 from 
the^iossession of A 1, 201 from the possession 
ot A. 5, 7o0 from the possession of A. 6 and 
2 frorn the possession of a servant of A 5 The 
accused came from different districts ' in the 
A - 1 was an electrical engineer and 

agent, who lived in Tripli- 
cane, Madras. A. 2 came from Travancore. A. 4 

was a compositor of Madurai and A. 5 is a 
Mudahar landholder of Salem. A. 6 who was 
A 5 s son-in-law s brother, is a landholder re- 
sidmg at Erode. It was the prosecution case 
that after several of these counterfeit notes 
were manufactured and before any of them 
were actually passed to the public, the conspi- 
racy was nipped in the bud by prompt Police 
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action. The house of A. 3 in Gudur was search 


ed on the evening of 23-1-1950 and the Police 
recovered some letters Exs. P. 15 to P. 17. The 
next clay A. 3 is said to have produced a map 
roller. (M. O. 11) capable of being used in the 
process of counterfeiting currency notes, 
though also for innocent purposes. He is also 
said to have shown the police two wells from 
which a piece of a block (M. P. 10) used for 
counterfeiting notes was discovered. A. 3 is 
said to have been formally arrested on the 
24th of January 1950 and to have been brought 
by car (o Madras on 25-1-1950. He was pro- 
duced before the Commissioner of Police, who 
passed orders as a Presidency Magistrate un- 
der S. 7 of the City Police Act for his deten- 
tion in Police custody for further investigation. 

On 31-1-1950, Mr. Ernest the 6th Presidency 
Magistrate, received a requisition Ex. P. 65 
from the Chief Presidency Magistrate to re- 
cord a statement under S. 164 Crl. P.C. from 
A. 3 who was then on remand in the Saidapet 
sub-jail, whereas A. 1 was on remand in the 
Penitentiary. A. 3 was produced before Mr. 
Ernest by the Jail warders on the 1st of Feb- 
ruary 1950 and he then administered the usual 
warnings that he was under no obligation to 
answer questions, that it was not intended to 
make him an approver and that anything he 
may say may be used against him. Mr. Ernest 
made a record Ex. P. 66 of the warnings he 
gave A. 3 and he gave him 2 days time to re- 
flect till 11 a.m. on 3-2-1950. He was again 
produced before him and after putting all the 
necessary questions, which could have left no 
doubt in the mind of A. 3 that his statement 
would be used against him at his trial and that 
it was not intended to make him an approver, 
recorded from him a very long confession 
covering more than seven printed pages of 
matter. By far the greater part of this confes- 
sion was recorded on 3-2-1950 and there being 
no time to continue in that day, approximate- 
ly two pages more were recorded on 4-2-1950 
without any further warnings or questions be- 
ing recorded as having been put that day. Ati 
the conclusion of the confession, the Magis- 
trate recorded his certificate of belief that the 
confession was voluntarily made and in addi- 
tion appended an explanatory note that he had 
removed him from police influence for nearly 
48 hours, which was given to him for reflec- 
tion. 

(6) Mr. Nambiar has strongly criticised A. 3 
being kept in Police custody for nearly six 
days. That custody was however perfectly legal 
and under the specific orders of the Commis- 
sioner of Police acting within his powers as a 
Presidency Magistrate. It has to be remember- 
ed that the conspiracy was a very widespread 
one with ramifications in several districts and 
we can see nothing in this charge of police de- 
tention which can a fi ord a basis for any inter- 
ference, that A. 3 was coerced, ill-treated or as 
Mr. Nambiar puts it “conditioned by a variety 
of processes” into an approver on the promise 
also of being taken as one. The confession he 
has given is a very long and detailed one, 
which it was not possible for the magistrate to 
record in one day. It is true that it was re- 
tracted in the committing court. The criterion 
for the admissibility of a confession is not 
whether an accused person immediately he is 
questioned by the police, spontaneously comes 
out with a full confession of his guilt. If this 
were adopted as a criterion very few confes- 
sions would become admissible in evidence. It. 
is perfectly’ open to the police to interrogate a 
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person who is suspected before his arrest and 
confront him with the evidence they have dis- 
covered and unable to explain it; an accused 
person may feel that the game is up and then 
come out with a full confession. It is true that 
under Madras Police Standing Order No. 583 
the practice of resorting to persuasion, trickery 
or oppression to induce an accused person to 
confess is prohibited and when once an accus- 
ed person has been arrested, while the police 
may and indeed should listen to any statement 
which he may voluntarily make, the police are 
strictly forbidden to interrogate him or press 
him to make a statement. 

There is every indication in this case that 
A. 3 before he was actually arrested on 24-1- 
1950 had made incriminating admissions to the 
Police and there is no ground for any suspi- 
cion that he was coerced, tricked or oppressed 
into making this long confession while he was 
in Police custody. The criterion as to whether 
a confession is voluntary or not is whether it 
was voluntarily made by an accused person be- 
fore the Magistrate recording it under S. 164 
Crl. P.C. i.e., after he has been removed from 
police influence and has been given clearly to 
understand by the Magistrate in compliance 
with S. 164 Crl. P.C. that anything he says may 
be used in evidence against him, that he was 
not bound to make any confession that if he 
does so, it would be used as evidence against 
him and that he would not be taken as an ap- 
prover. Under S. 164(3) Crl. P.C., 

“No Magistrate shall record any such confes- 
sion unless upon questioning the person mak- 
ing it, he has reason to believe that it was 

made voluntarily.” 

All the questions suggested in Rule 85 of the 
Criminal Rules of Practice as useful questions, 
which a Magistrate may put to an accused per- 
son before he proceeds to record a confession 
have a two-fold object (i) to make perfectly 
clear to the accused the consequences of mak- 
ing a confession and (ii) to assist a magistrate 
to satisfying himself that the confession was 
voluntarily made, these questions giving as 
they do every opportunity to the accused 
freed from Police custody to inform the Ma- 
gistrate about any police torture or improper 
inducement to which he has been subjected by 
the police. 

(7) We can find nothing in S. 164 Crl. P. C. or 
even in Rule 85 of the Criminal Rules 
of Practice which requires a Magistrate 
to put all these questions afresh after 
any break in the recording of a confession, 
say after a luncheon interval or the next 
day. Under Section 164(3) Cri. P.C. these 
questions have to be put before “recording any 
such confession”. 

(8) Our attention was drawn at the time these 
appeals were admitted to — ‘Punia Malian v. 
Emperor’, 24 Pat. 646, a Bench decision of the 
Patna High Court in which Das J. took the 
view that where a confession was recorded 
from an accused person on the 27th of peto- 
ber 1943 and continued to the 28th of October 
1943 without any further warnings being given 
on the second day, there was a failure to com- 
ply with S. 164(3). With great respect we are 
unable to follow that view, which followed the 
view taken by Mukherjee J. in — ‘Emperor v. 
Panchkowri Dutt’, 52 Cal. 67. Mukherjee J. sit- 
ting by himself took the view that where a 
confession made on one day was continued the 
next day and the Magistrate did not question 
the accused again and there was nothing to 
satisfy himself that the confession made QC Uifi 


m 
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second day was voluntary, that part of the con- 
. fession so made was inadmissible. With respect 
! we find it extremely difficult to split up a con- 
1 fession made one day and continued the follow- 
ing day into something partly admissible and 
partly inadmissible and think either the whole 
confession should be admitted or rejected. In 
the Patna decision, it was pointed out by Das 
J. that the confession as regards the particu- 
lar dacoity with which that accused was con- 
cerned, was narrated on the second day on 
which no warnings were given. In this parti- 
cular case by far the greater part of the con- 
fession was made on 3-1-1950 and all that 
would according to the view taken by Mukher- 
ijee J. be admissible and only the latter portion 
'recorded on 4-2-1950 would be ruled out We 
have no hesitation in taking the view that it 
is sufficient if before commencing to record a 
confession, a Magistrate puts the necessary 
questions required by S. 164 Crl. P.C to the 
accused and that it is not mandatory that he 
should keep on repeating these questions to 
him after every break in the recording of a 
long confession. 

(9) Mr. Nambiar has referred us to — ‘Ma- 
™cka £X gendra Bhagavathar v. The King’, 1950 
Mad. W.N. Cr. 55 in which one of us Govinda 
Menon J. and Basheer Ahmed Sayeed J. held 
that when a Magistrate recording a confession 
did not record the questions and answers from 
the accused in direct form but swore in the 
witness box that he had rule 55 (85?) of the 
Criminal Rules of Practice before him and put 
ail the necessary questions suggested there, to 
satisfy himself that the statement was volun- 
tanly made, it was a sufficient compliance with 
S. 164 Crl. P.C. In — ‘Ramaswami v Thp 
State’, 1951 Mad. W.N. Cr. 277 a Bench of this 
Couit consisting of one of us Mack J. and 
Knshnaswami Nayudu J. held that failure to 
warn an accused that it was not intended to 
make him an approver as required by Rule 85 

filpf n n°nV en tu er the confession inadmissible. In 
that case, the question had been put in an- 
other form as to whether the police had offered 

inducements that the accused would be releas- 
ed if he made a confession. Mr. Nambiar has 
also stressed the failure of the Magistrate to 
act in strict compliance with rule 85 of the 
Criminal Rules of Practice in not recording his 
reasons for believing the statement to be volun- 
tary before beginning to record it. The Ma^is- 

by I h ?67 C A /i! 16 C ” tificate 

skm S 164 Prl Pr j the e . nd of the confes- 
sion. b. 164 Crl. P.C. does not require a Magis- 
trate to give reasons before beginning to re 
cord a confession for his satisfaction that the 
accused was going to make a voluntary lint* 
ment. We think that Rule 85 of the 
Rules of Practice requires some revision fn 
view of technical and literal non-complPance 

° f ? e su Sgested questions being 
sought to be made a ground of attack to under® 

the voluntary nature of the confession 
While the questions required to be put by a 

Magistrate before the accused made a state- 
ment are no doubt absolutely necessary to in 
sure a confession being a voluntary one it 
only we think after the accused has made a 
statement that a Magistrate, after hearing him 
and observing his demeanour can be in th£ 
best position t? append the highly responsible 
certificate required of him to validate a confes- 

made that ^ beheves 11 to have been voluntarily 

CIO) We see no substance in the legal obiec- 
ti°n taken to the admissibility of the confes- 
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sions of either A. 3 or A. 1 as evidence in this 

• j. N ai Jibiar has not referred us to anv 
misdirections in the long, exhaustive and able 
summing up of the learned trial Judge, who 
ha * oeen very fair to all the accused. 

(11) On behalf of A. 5 Mr. Rajagopalachari 
has referred us to some alleged misdirections. 
Though the appeals were admitted on the legal 
point of the admissibility of the confessions 
and not on any misdirections pointed out at the 
time of admission we would like to deal with 
them briefly. The evidence against A. 5 was 
that from his rice mill 201 counterfeit notes 
were recovered and also a paper cutting 
machine (M. O. 6) on 23-1-1950. A 6 who waf 
A. 5 s son-in-law’s brother had been arrested 
in Erode on 22-1-1950 and from his possession 
/0 0 note ? and a diary and some letters were 
recovered. In a telegram Ex. P. 3 was found 

j be 0 r m P 1Can . e address of A. 1. In addition to 
the 201 counterfeit notes recovered in a search 

°t a • c * bouse ’ a telegram Ex. P. 8 from A 1 
to A. 5 to meet Ramaswami (A. 6) Cochin ex- 
press and deliver 750 out of your stock” was 
also recovered. They recovered from A 5’s 
house a letter Ex. P. 7 and a diary Ex P 9 
From A. 1 s house a letter Ex. P 39 was ' re- 

wTmsn P^Pcrting t° be written by A. 5 on 
^-1-1950. According to the Police, it arrived on 
-3 1-1950 by post when the police were in A l’s 
Douse. A 5 denied having written this letter, 
his general defence being that A. 6, who was a 
f° r ry owner, was staying in his rice mill and he 
sought to throw the responsibility for the coun- 
terfeit notes found there on A. 6. 

The alleged misdirection is that the learned 
Judge asked the Jury to compare the signature 
on Ex. P. 39 with A. 5’s admitted writing and 
signature. There was A. 5’s writing on his 
diary Ex. P. 9. Mr. Rajagopalachari however 
said he was unable to find anything in the na- 
ture of an admitted signature by A. 5 on the 
record. He was not present at the trial nor un- 
fortunately was he instructed by the advocate 
who was himself present. There must have 
been admitted signature of A. 5 on record such 
as his statement in the committing Court and 

nhKvT? havG ; one of these signatures, 
which the learned Judge placed before the jury 

We are wholly unable to make any inference of 
misdirection from the mere inability of the 
teamed advocate to find amongst the actual 
exhibit an admitted signature of A 5 it is 
also urged that the learned Judge did not re- 
fer to A. 5 s line of defence. We find that he 
has done so on more than one occasion in his 
long and elaborate summing up. We a^e in 
fact, quite unable to find any trace of misdirec- 
tion 11 ] the elaborate summing up of the learn- 

up has been fair to him and is free from anf 
misdirection and that his appeal must fail if the 
confessions of A. 1 and A. 3 are held to be ad! 

5£om lb A% 1 th adn ? 1 t t . ed . that be got 750 notes 

l bat be , h .? d . to , pay about 31 lakhs in income- 
tax and that he had approached several per- 

t or ^° an and also asked A. 1 for a loan of 
a , There can be no doubt that he receiv- 
ed 750 counterfeit notes. The jury did not think 
tha* he was m the conspiracy to manufacture 
and Pass off counterfeit notes and gave him 

unde/s 120 B 3 T r p easonable doubt on the count 
unaer b. lJU-B IPC. We can see no grounds 

which would warrant our interference with the 
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unanimous verdict of the jury. We have no 
hesitation in dismissing A. 6’s appeal Crl. Ap. 
No. 238 of 195 ? and also the state appeal Crl. 
Ap. No. 626 of 1951 against his acquittal on 
the conspiracy charge, but we reduce the sen- 
tence passed on him from 3 years’ to 2 years 
rigorous imprisonment. We see no reason for 
any reduction in the sentences the learned 
.Judge has seen fit to impose on the other appel- 
lant.; whose appeals are dismissed. 

A/K.3. Order accordingly. 


A. I. li. 1953 MADRAS 78 
RAMASWAMI J. 

Sampoornam, Petitioner v. N. Sundaresan, 
Respondent. 

Criminal Revn. Case No. 8G of 1952 and Cri- 
minal Revn. Petn. No. 77 of 1952, D/- 6-8-1952. 

Criminal ?.C. (1898), S. 488(8) — “Resided” 
— Temporary residence of parties — Jurisdic- 
tion to entertain application. 

Sub-Section (8) of S. 488, Criminal Pro- 
cedure Code, does not necessarily refer to 
a permanent residence. It refers also to 
temporary residence. The word ‘‘residence” 
implies something more than a brief visit 
but not such a continuity as to amount to 
domicile. Each case has to be dealt with 
on its merits. In those cases where the 
parties have no home of any sort and have 
been moving about from place to place, 
each place where they do live would be 
their home for the time being. And the 
Court within whose jurisdiction they re- 
sided last can entertain an application un- 
der S. 488. AIR 1918 Cal 785; AIR 1940 
Lah 449 and AIR 1942 Mad 666 Rel. on. 

(Para 6) 

Anno: Cr. P. C., S. 488, N. 28. 

A. Nagarajan, for Petitioner; T. S. Venkata- 
raman, lor Respondent; The Asst. Public Prose- 
cutor, for the State Prosecutor, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 


(’27) AIR 1927 All 291: (28 Cri LJ 494) 6 

(’46) ILR (1946) All 879: (AIR 1947 

All 4: 48 Cri LJ 208) 5 

(’29) AIR 1929 Bom 410: 

(31 Cri LJ 331) 6 

(’30) AIR 1930 Bom 348: (31 Cii LJ 1157) 6 

(T7) 21 Cal WN 872: 18 Cri LJ 706: 

(AIR 1918 Cal 785) 6 

(’40) AIR 1940 Lah 449: (42 Cri LJ 105) 6 

(’35) 1935 Mad WN 475 6 

(’42) 1942 Mad WN 369: 1942 Mad WN Cri 73: 

(AIR 1942 Mad 666: 44 Cri LJ 741) 5, 6 

(’21) 63 Ind Cas 870: (AIR 1921 Oudh 

168(1): 22 Cri LJ 710) 5 

(’26) AIR 1926 Oudh 268: (27 Cri LJ 820) 6 

(’38) AIR 1938 Sind 223: (40 Cri LJ 117) 6 

ORDER : This is a criminal revision case which 
has been tiled against an order made by the learn- 
ed Chief Presidency Magistrate of 'Madras in 
M. P. No. 745 of 1951. 


(2) The short facts are: The petitioner before 
us Sampoornam aged about 25 was married to the 
respondent Sundaresan in Madras in 1939. They 
lived for a year at No. 2 Hensman Road, T. Nagar, 
belonging to the father of the petitioner. Then 
this Sundaresan was employed as an Assistant in 
the Metallurgical Department at Tatanagar. The 
marriage was consummated only in June 1940 at 
Trichirapalli. Then the petitioner joined her 
husband at Tatanagar. They were visiting Madras 
as Madras was their first home to attend to busi- 


ness or ceremonies etc. In July 1950 the petitioner 
came to Madras along with her husband. They 
stayed i'or some time in Madras and the husband 
went back leaving the wife here for medical treat- 
ment. The husband has been then writing to her 
to come to Tatanagar after being restored to 
health and has been sending remittances to the 
wife at Madras, showing that the husband was 
keeping a second establishment at Madras where 
this petitioner was staying and receiving remit- 
tances. Then the husband and wife have fallen 
out and after protracted emotional correspondence 
the husband has now married a second wife and 
is living in Jamshedpur employed as the Chief 
Inspector, Metallurgical Department, Tata Iron 
and Steel Company. Hence this maintenance 
application in the Chief Presidency Magistrate’s 
Court, Madras. 

(3) The respondent raised two objections, viz, 
that first of all the Chief Presidency Magistrate 
was not entitled to entertain the application on 
the ground that he had not last resided with his 
wife at Madras, and secondly, that under clause 

(4) of S. 488 Criminal Procedure Code, the peti- 
tioner was not entitled to maintenance. 


(4) The learned Chief Presidency Magistrate 
dismissed the maintenance application on the 
ground that he had no jurisdiction to try the 
case. 

(5) The point for determination here is whether 
on the facts of this case this respondent can be 
described to come within clause (8) of S. 488 Cri- 
minal Procedure Code, viz, that proceedings under 
this section may be taken against any person in 
any District where he last resided with his wife. 
In other words, the controversy turns upon the 
word “resided”. The word “resided” in S. 488 
Criminal Procedure Code, has been the subject of 
several decisions. It implies something more 
than paying a casual visit as laid down in — 
‘Balakrishna Naidu v. Mrs. Sakuntala Bai\ 1942 
Mad W. N. 369, and — ‘Ramakumar v. Mst. Ruk- 
mini 63 Ind Cas 870 (Oudh)’, but is not equivalent to 
something in the nature of having a domicile in a 
particular place as laid down in — ‘Rifaquat 
Ullah Khan v. Emperor I. L. R. (1946) All. 879’. 

(6) In ‘In re Sama Jetha, A. I. R. 1930 Bom. 348* 
it was held that the words “last resided” are not 
restricted to permanent residence but include 
also a temporary residence of two months with the 
wife at the house of parents-in-law so as to confer 
jurisdiction on the court of that place. — ‘Mrs. 
F. H. Jolly v. St. John William Jolly, 21 Cal. W. 
N. 872-18 Cri. L. J. 706’, — ‘Sher Singh v. Mt. Amir 
Kunwar, AIR 1927 All. 291’ followed;— ‘Mt. Ramdei 
v. Jhunnilal, AIR 1926 Oudh 268’ distinguished 
and ‘In re Khairumissa AIR 1929 Bom. 410’ consi- 
dered. Similarly in — ‘Krishnaswami Iyer v. 
Subbalakshmi Animal, 1935 Mad. W. N. 475’ Bum 
J. held that where it appeared that the last resi- 
dence of the counter-petitioner with the petitioner 
was in the Trichinopoly district, though he was 
permanently employed in Nagpur (Central Provin- 
ces), the Sub-Divisional Magistrate, Trichinopoly, 
had jurisdiction to entertain a petition under S. 
488 Criminal Procedure Code, against the counter- 
petitioner. The Calcutta High Court in ,1?’ 
F. H. Jollv v. St. John William Jolly’, ‘21 Cal. W. 
N. 872:18 Cri. L. J. 706’, held that the temporary 
residence was sufficient to give a Calcutta Court 
jurisdiction under Sub-sec. (8) of S. 488 Criminal 
Procedure Code. This must be the case especially 
where the parties have no home, as in this case, 
of any sort and have been moving about from 
place to place and in which case, each pla£ e 
where they so live would be their home for tne 
time being and the last, known such place where 
this counter-petitioner resided with his wife was 
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Madras: Vide — ‘Cham Das v. Mt. Surasati Bai’ 
‘AIR 1940 Lah. 449’. in — ‘Balakrishna Naidu v 
Sakuntala Bai’, ‘1942 Mad. W. N. Cr. 73’, Horwili 
J. pointed out that where a person who follows a 
profession and is naturally tossed about must 
necessarily have some place of residence in which 
he can keep his wife and family and store his 
furniture and goods to which he could return 
and that place of residence would be his perma- 
nent residence for the purpose of conferrin 0- 
jurisdiction. In short sub-sec. (8) of S. 488, Crimp 
nal Procedure Code, does not necessarily refer to 
a permanent residence and it refers also to tem- 
porary residence and the word “residence” imp- 
lies something more than a brief visit but not such 
a continuity as to amount to domicile. Each case 
has to be dealt v/ith on its merits as has been 
pointed out in — ‘Gangabai v. Pamanmal’, ‘AIR 
1938 Sind 223’, bearing in mind that the section 
should not be so strictly construed as to deprive 
the woman, who often in these cases is helpless 

of assistance from the Court which is most easily 
accessible to her. 

lu the present case I have pointed out how 

kee P in S a second establishment 
at Madras and was working at his profession in 

Tatanagar and that it was only subsequently that 

got ma j‘ ried there and unilaterally termina- 
ted the second establishment. 

(8) Therefore, the weight of evidence in the 
case and the principles deducible from the deci- 

STVSK' -saw 

***** s,- 

Magistrate if set Midland 

Revision allowed. 
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RAJAMANNARC.^AND^ENKATA. 

colei, 8 ^ 

countants of India, Respondent Lflartered Ac * 

1952 ml MlSC ' Petn ' N °- 5035 of 1952, D/- 18-7- 

Constitution 0 f India Art nuiw.i 
Orders under S 21 lo3(l)(c) — 

Act, are not ojin to anS uf^ Accountan ts 

— “Civil Pro^dings” ^ Annl^ r r , L e C ? urt 

109(c) Civil P. C. — (Chartered ^’ hty ?• 

s ■ 21 ra> > 1 £°«SM 

aSSMIT! »S"» r ., S op 2 i (2 ,> “«•*« 

are not pa! “" “i iUi 

neUhlf civil nor e criK e i e ^ P th!n are 

ing of Art. 133 and Art 134 and^t*™ ean ; 

affirmed that every order passed in 
ceedings other than criminal Ts onen tn 
appeal under Art. 133 as made u? „■ 

proceedings. Case iaw reviewed (Para l ^\ 
Disciplinary proceedings under S 21 
Chartered Accountants Act are nn +* • 
proceedings. Case law reviewed 4 11 

T , , (Para 11) 

It cannot be said that whatever nrn 
ceedings come before the Hieh 
must be civil proceedings. (1913) AC 546 
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and AIR 1916 PC 21 Distinguished. Case 

La <T _ .. 0 ^ (Para 13) 

S. 199 c ivil P.C. after its amend- 

th ? . Adaptation of Laws Order 
(19ou) is subject to the provisions of Art. 

■*■^3. (Para l* 4 ) 

as is the language of S. 109(c) 

and Ar j: 133 ( 9 > R cannot be 
construed as extending to a case in which 

the rights of no other person than those of 
Uie petitioner are involved and in which 
there, is no other question excepting a 
question of fact in issue. 

Consequently even if the petitioner has 
a right of appeal under S. 109(c) or un- 
der Art. 13o(4), it was held that it was not 

fv, c Case f° r £> raR t of leave to appeal to 
the Supreme Court. (Para 15) 

Anno: Civil P.C., S. 109 N.’ 10. 

fm N ‘p2- ag0pala T, Iy ? n 2 ar S. Swaminatham 

pondent : R ' Ramamurth y Iyer, for Res- 
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(46-51) 4 Moo Ind App 220 (PC) 

( 01) 23 All 227: (28 Ind App 11 PC) li 

, 3) 40 Cal 21: (39 Ind App 197 PC) i3 

i? ^ 17; (AIR 1916 Pc 21) 13 

It c ad (AIR 1921 PC 25) 15 

23 pc < Bom 724: (AIR 1923 

cioi fSic z i%^fAi 27 19 f 0 c A, ! ! 

,5 v°i°„¥? 3% hr™ > £ ™ 

(’51) 1951 SCJ 5: (AIR 1951 <?c 141 
:||> »1] 1»: (1« InicS 480, O.'l 

: ! ?nW 410 ». fit 

VcnLjV"® 1914 Cal X "“> ’ 

2Q S io6 ( ^ IR 1928 Cal 640 FB > 14 
16 FB) Mad 128: (AIR 1916 Mad 1225 O) 

<’ 22 ) f 4 3 Mad LJ 382: (AIR 1922 Mad 440 * 

( ’ 29 ) 52 Mad 361: 56 Mad LJ 369- 6 ’ 7 ’ 8 ’ 10 

( AIR 1929 Mad 381 SB) r4 

WaTw5™ ad LJ 479: (AIR 1951 

( ’ 52) 749) R 1952 Nag 13 ° : (1952 Cri LJ K 

‘'‘“a Crt U 6 f 9 3 i <AIR 1919 P *' ‘ 

<-li) » pS mi (A,E P pi , 229 < SB > ' 13 

FB) i p. ^ 

Sa, 3 A B c“f 69 4 °^ A g 49 »> 

(1913) AC 548: (82 LJ KB urn 2 

VENKATARAMA AIYAR T • Th,v 
plication for leave to appeal to q an ap “ 

Court against the Orde?^ P S|S-d U ?? em ? 

in Refd Paso T\Tn Vf uer pass-d by this Court 
m ^teia. case No. 56 of 1951. Messrs M S 

Krishnaswami and Jagannathan are a firm of 
tors 3 oTa ~ n nf tS the " theTudi- 

On H d iocn r i? g the years 1946 - 1947 
Ltd nrpfp^prl 5 ; 7 ’ 1950 Messrs. Devar and Sons 

the' 'insMtutP of rh C °? Pla i nt to the Council of 
midifnrc^ w 1 Chartered Accountants that the 
auditors had passed balance sheets which 

ifaL CX f llb i t - a trus and correct view of 
the state of affairs of the company and were 

calculated to mislead whomsoever it con 

cerned, more especially the debenture holders 
of the company.” ULrs 


so Madras Kiusiixaswami v. Council etc. or India (Venkata, -avia Aiyar J .) 


A. 1.8. 


V 

* 

« 


The complainants held considerable debentures 
m th-' company. On receipt of the complaint, 
the Council obtained the explanation of tne 
petitioner who was the partner concerned with 
the balance sheets and sent the matter to the 
Di^-inlinarv Committee for enquiry. The Com- 
mittee took evidence and recorded a finding 
tint the charges against the petitioner had 
bor-u made out and that he was guilty of “acts 
•uid omissions*’, which rendered him “unfit to 
bo a member of the Institute. 

On this finding, the matter came up before 
this court lor hearing under S. 21 ( 2 ) of the 
Chartered Accountants Act (XXXVIII of 1949). 
Bv our order dated 22-4-1952. we held that 
the balance sheets were defective and mis- 
leading and that the petitioner was grossly 
negligent in the discharge of his duties. We 
accordingly passed an order that he be removed 
from the rolls for a period of two years. The 
petitioner applies for leave to appeal to the 
Supreme Court against this order. The appli- 
cation is opposed by the respondent both on 
the ground that the order dated 22-4-1952 is 
not open to appeal and on Ihe ground that 
even if an appeal was competent, this was not 
a fit case for granting of leave. The question 
whether orders passed under S. 21 of the 
Chartered Accountants Act are open to appeal 
to the Supreme Court comes up for determi- 
nation for the first time and it has been fully 
argued before us by learned Counsel on either 
side. After considering the matter deeply we 
have come to the conclusion that the order in 
question is not open to appeal and that this 
petition must be dismissed. 

(2) Mr. N. Rajagopalan. the learned advocate 
-for the petitioner argues that there is a right 
j of anneal against the order dated 22-4-1952 
j under* Art. 133 (1) (c) of the Constitution, 
i which is in these terms: 

“An appeal shall lie to the Supreme Court 

from any judgment, decree or final order in 

a civil proceeding of a High Court in the 

territory of India if the High Court certifies 

that the case is a fit one for appeal to the 
i Supreme Court.” 

(3) For this article to apply, the order must 
have been passed in a civil proceeding and the 
question that has been debated before us is 
whether the nroceedings under S. 21 of the 
Chartered Accountants Act are civil proceed- 
ings within the meaning of this Article. The 
argument for the petitioner is that whatever 
is not a criminal proceeding must be a civil 
proceeding: that Art. 134 provides for appeal 
against orders passed in criminal proceedings 
and that all other orders must be held to have 
been passed in civil proceedings and that they 
will be open to appeal under Art. 133. A classi- 
fication of proceedings into two categories 
mutually exclusive and together exhaustive 
such as civil and criminal proceedings would 
be quite intelligible. But the question that has 
1 o be decided is whether that is the scheme 
that has been adopted in the Constitution. An 
examination of the relevant provisions does not 
lend any support to that position. Art. 132 
enacts that appeals shall lie from judgments, 
decrees or orders of a High Court “whether 
in a civil, criminal or other proceeding” if the 
cases involve a substantial question of law as 
to the interpretation of the Constitution. This 
is a clear indication that there may be pro- 
ceedings which are neither civil nor criminal. 


Article 133 provides for appeals against orders I 
passed in civil proceedings and Art. 134 against I 
orders passed in criminal proceedings. Art. 135 I 
reserves the jurisdiction and powers of the I 
Supreme Court in matters not falling within I 
Art. 133 or 3 34. if the • Federal Court had I 
jurisdiction over such matters at the time of I 
the Constitution. Article 13G (1) provides that, I 
“Notwithsanding anything in this Chapter, I 
the Supreme Court may, in its discretion, I 
grant special leave to appeal from any judg- I 
ment. decree, determination, sentence or I 
order in any cause or matter passed or made I 
bv anv court or tribunal in the territory of I 

India.” I 

(4) While Arts. 133 and 134 are limited to I 
orders passed in civil or criminal proceedings, I 
the jurisdiction of the Supreme Court to grant I 
special leave extends to orders passed “in any I 
cause or matter by any court or tribunal.” The I 
articles, therefore, clearly contemplate that I 
there may be proceedings other than civil and I 
criminal and that in respect of such other mat- I 
ters, the governing provisions are Arts. 135 and I 
136 It is also noteworthy that the words used 
in Art. 136 are “cause or matter” which are 
of very wide import, as observed by the I 
Supreme Court in — ‘Pritam Singh v. the I 
State’, 1950 S. C. R. 453 at page 458, and — 
‘Bharat Bank Ltd. Delhi v. Employees of 
Bharat Bank Ltd. Delhi’, 1950 SCR 459. 

In — ‘Tobacco Manufacturers (India) Ltd. V. 
The State’, 30 Pat 174 (FB), the point arose 
for decision as to whether a determination by 
the High Court on a reference under Sec. 21 
(3) of the Bihar Sales-lax Act, 1944, was open 
to appeal to the Supreme Court under Art. 133. 
The* case was heard in the first instance by 
Reuben and Das J.T. who held that the order 
was not one which was passed in a civil pro- 
ceeding within the meaning of Art. 133. But, 
there being a difference of opinion as to whether 
the determination amounted to a judgment 
within the meaning of that article, the matter 
was referred to a Full Bench. On the question 
whether the order was one passed in a civil 
proceeding, the majority of the Judges, Sarjoo 
Prosari and Rai JJ. rejected the argument of 
the petitioner that a civil proceeding means 
and includes all proceedings except those that 
are criminal, referred to the decisions under 
the Income-tax Act in which it had been held 
that an order passed by the High Court on 
a reference, under S. 66 was not open to appeal 
to the Privy Council and held that the conten- 
tion that all proceedings which were not cri- 
minal were civil was not warranted by the 
terms of Arts. 132 to 136. Shearer J. took a 
contrary view. In — ‘Zikar v. State*. AIR 1952 
Nag 130 at pages 131-132, the question arose 
for decision whether a conviction for contempt 
of court was appealable under Art. 134. A 
Bench of the Nagpur High Court held that 
proceedings for punishing for contempt were a 
special jurisdiction “of an anomalous nature 
and “suis juris” (sic) and proceeded to observe» 
“Further it would appear that the Constitu- 
tion has not made in Part V an exhaustive 
division of all proceedings before this court 
into two broad categories, civil and criminal. 
A glance at clause (1) of Art. 132 dispels any 
such suggestion. There the expression ‘other 
proceeding’ is mentioned in addition to the 
words ‘civil’ and ‘criminal* **. 

(5) We are in agreement with the views 
expressed by the majority Judges in — ‘Tobacco 
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Manufacturers (India) Ltd. v. The State’, 30 
Pat 174 (FB) and — ‘Zikar v. State’, AIR 1952 
Nag 130 that there may be proceedings which 
are neither civil nor criminal within the mean- 
ing of Art. 133 and Art. 134 and that, therefore, 
it cannot be affirmed that every order passed in 
proceedings other than criminal is open to 
appeal under Art. 133 as made in a civil pro- 
ceeding. 

(6) The larger ground failing, the learned 
Advocate for the petitioner argues that disci- 
plinary proceedings are civil proceedings within 
the meaning of Art. 133 and relies on the 
decisions in — ‘Bahadurlal v. Judges of the 
High Court, Allahabad’, AIR 1933 All 18, — 
'In re R, a pleader’, 55 All 246: AIR 1933 All 
225; in — ‘S, an advocate v. Judges of the 
High Court of Allahabad’, 56 All. 702 : A. I. R. 
1934 All 898 and in — ‘P, a pleader, Bansi v. 
Judges of the High Court of Allahabad’, AIR 
1937 All 167. Before dealing with these deci- 
sions, it will be convenient to refer to the 
authorities of this court bearing on this ques- 
tion. In — ‘K. R. Ramachandra Aiyar v. The 
President of the Vakils’ Association, High 
Court, Madras’, 39 Mad 128, the facts were 
that the High Court had passed an order 
suspending a vakil for a period of three months. 
The petitioner applied for leave to appeal to 
the Privy Council against that order. It was 
held that orders passed in disciplinary proceed- 
ings were not appealable under Clause 39 of 
the Letters Patent and the decisions in — ‘re 
An Attorney’, 41 Cal 734 and — ‘G. S. D v 
Govt. Pleader’, 32 Bom 106 were followed 
In — ‘In the matter of E. Raghava Reddi, 
High Court Vakil, practising at Nellore’, 43 
Mad L J 382 (FB), the question was again 
considered by a Full Bench of five Judges. They 
held that the order of suspension passed in 
exercise of a disciplinary jurisdiction was not 
open to appeal. The following observations in 
the judgment of the learned Chief Justice 
might be quoted: 

“In my judgment this matter is so far con- 
cluded by authority that it would not be 
possible without a decision of the Privy 
Council to the contrary to say that there is 
power in the High Court of Madras to grant 
leave to appeal to Privy Council in a case 
where an order is made by the court sus- 
pending a vakil from practice.” 

Reliance was also placed on a decision of the 
Patna High Court reported in — ‘Bir Kisore 
Roy v Emperor’, 4 Pat LJ 423. In that case 
a pleader had been suspended by the High 
Court in the exercise of its jurisdiction under 
the Legal Practitioners Act. In an application 
by the petitioner for leave to appeal to the 
Privy Council against the order of suspension 
Dawson Miller C. J. after observing that there 
was no right of appeal provided by the Legal 
Practitioners Act, went on to discuss whether 
such a right was conferred by the Letter* 
Patent. He observed: 

“Clauses 9 to 27 of the Letters Patent deal 
with the different classes of jurisdiction which 
are conferred on the High Court. They are 
civil, criminal. Admiralty, Testamentary and 
Intestate and Matrimonial jurisdiction, Appel- 
late and Original. The next three clauses 
deal with the procedure, and clauses 31 to 
34 deal with appeals to the Privy Council. In 
my opinion, the clauses dealing with the 
right of appeal to His Majesty in Council 
1953 Mad. /II Sc 12 


were meant to be confined to the different 
classes of jurisdiction above enumerated and 
not to the administrative or disciplinary 
powers conferred on the court by earlier 
clauses in the Letters Patent or by a Statute. 
The use of the word ‘jurisdiction’ in clause 
31 clearly seems to indicate that the appeals 
referred to are appeals from judgments, de- 
crees, and orders passed in the exercise of 
one or other of the classes of jurisdiction 
conferred by clauses 9 to 27 where the word 
‘jurisdiction’ is used.” 


(7) The learned Chief Justice then referred 
to the decision in — ‘Re James Minchin’, 4 Moo 
Ind App 220 (P. C. ), where the question 
raised was whether the dismissal of the Master 
on the Original Side of the High Court under 
the powers conferred by the Charter on charges 
of misconduct was open to appeal to the Privy 
• i, i it was held that it was not, not- 

withstanding that the terms of the Charter 
provided for an appeal against determinations 
in any civil cause”. The learned Chief Justice 
observed that the jurisdiction conferred by ci. 
31 of the Letters Patent corresponding to cl 39 
of the Letters Patent of this' Court was ’not 
^ an that conferred by the clauses in 

!u e 4 .^t adras Charter - In the result, it was held 
that there was no right of appeal against orders 

passed in exercise of disciplinary powers whe- 
ther under the Letters Patent or under a Sta- 
tute. On this reasoning which was approved 
by the learned Chief Justice in — In the 
matter of Mr. E. Raghava Reddi, High Court 
Vakil practising at Nellore’, 43 Mad L J 382 it 
would _ follow that disciplinary jurisdiction is 
a special jurisdiction conferred on the court and 
an order passed therein would not be ooen to 
appeal as an order passed in a civil proceeding 
ihe question was also considered by the 
Rangoon High Court in the case reported in 
— ■ In the matter of an advocate’, 8 Rang 40 
The appeaiabdity of orders passed in exercise 
0 inary jurisdiction was considered both 

with reference to the provisions of the Civil 
Procedure Code and the Letters Patent. It was 
held that the provisions of the Civil Procedure 
Code would have no application to these 
proceedings which “were in the nature of a 
purely disciplinary enquiry” and that the ap- 
peal would be incompetent under the Letters 
Patent as well. 


w uc iiuw consider the decision* nf 

the Allahabad High Court relied on by Mr N 

Rajagopalan in support of the position that 
orders passed m the exercise of disciplinary 
jurisdiction wouid be appealable under S. 109 
(c) of the Civil Procedure Code In — ‘Baha 

Am a i9 V ^ J An ge ,«°i the ? igh Court ’ Allahabad-; 
AIR 1933 All 18, leave to appeal to the Privy 

Council against an order suspending a practh 

ob°s n er r ving aS Under S ' 109 theVourt 




vious occasion treated such appUcaton*^ 
falling under S. 109 (c) C. P. (fSd granted 
leave in fit cases. The words of that section 
are no doubt general and leave to appeal 

a ]? y , or ? er ls allowed when the case is 
certified to be a fit one for appeal to His 
Majesty m Council.” 


There was no discussion of the question and 
no reference to the authorities of the other 
courts where a different view had been taken 
This decision was followed in — ‘In re R a 
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pleader’, 55 All 246: AIR 1933 All 225, wherein 
after stating that, 

‘‘The learned Government advocate has drawn 
our attention to several decisions of different 
High Courts, one from Patna, another from 
Madras and a third from Calcutta where it 
was held that in the case of an Advocate or 
Attorney being suspended from practice, the 
High Court was not authorised to grant leave 
to His Majesty in Council” 

the learned Judges observed: 

“In view of the fact that the practice of this 
court has been consistent, we do not propose 
to depart from that practice and we hold 
that leave may be granted under S. 109 (c) 
C. P. C. We may point out that if leave 
cannot be granted under that section of the 
Civil Procedure Code, it may be granted 
under S. 30, Letters Patent”. 

In — ‘S, an advocate v. Judges of the Allahabad 
High Court’, 56 All 702: AIR 1934 All 898, the 
question was discussed more fully. Referring 
to the decisions in — ‘In the matter of E. 
Raghava Reddi’, 43 Mad L J 382 and — ‘Bir 
Kishore Roy v. Emperor’, 4 Pat L J 423 the 
court observed: 

“The view which seems to have prevailed in 
other High Courts is that when the High 
Court exercises its power to remove or sus- 
pend from practice on reasonable cause an 
Advocate or Pleader, it is not exercising any 
jurisdiction at all but is merely exercising its 
special power. It seems to have been assum- 
ed that the jurisdiction mentioned in Cl. 30, 
Letters Patent must mean only Civil, Cri- 
minal, Admiralty, Testamentary, Intestate & 
Matrimonial jurisdiction, whether original or 
appellate and could not include any other 
class of jurisdiction. If one were confined to 
the clauses of the Letters Patent alone, it 
may well be said that the word ‘jurisdiction’ 
was not used therein in connection with any 
other class of exercise of power.” 

(9) Having expressed the view that the ap- 
peal to the Privy Council might be incompetent 
under the terms of the Letters Patent, the court 
proceeded to hold that S. 109 (c) was wide 
enough to confer a right of appeal in such cases 
and support for this view was found in the. 
provisions of the Bar Councils Act, 1926 and 
particularly in S. 13 (4) of that Act which runs 

as follows: . . , 

“Proceedings before a Tribunal or a District 

court in any such enquiry shall be deemed 
to be civil proceedings for the purposes of 
S. 132 of the Indian Evidence Act 1872, and 
the provisions of that section shall apply 
accordingly.” 

(10) This decision was followed in — ‘P, a 
pleader, Bansi v. Judges of the High Court of 
Allahabad’, AIR 1937 All 167. It will thus be 
seen that the authorities of the Allahabad High 
Court are largely based upon the practice of 
that court and if that is to be the guiding 
principle, we would be bound to follow the 
settled practice of this court and hold that no 
appeal lies against orders passed in the exer- 
cise of disciplinary jurisdiction. That was the 
position taken in the Full Bench decision in — 
‘In the matter of Mr. E. Raghavareddi*, 43 Mad 
L J 382 and the case for following ‘ cursus 
curiae’ is now, if anything, stronger. 

(11) It was argued for the petitioner that 
whatever might have been the position where 
disciplinary action is taken in exercise of 


inherent jurisdiction, where such a jurisdiction I 
is conferred by a Statute, the proceedings I 
become impressed with the character of civil I 
proceedings and Art. 133 will apply to them. I 
We are unable to agree with this contention. I 

We fail to see how the right of appeal can I 

depend on whether the order was passed in I 

exercise of a jurisdiction which is inherent in I 

the court of a jurisdiction which is conferred I 
by a Statute on the court. If there is a right | 
of appeal only against orders passed in civil 1 
proceedings, the determination of this right I 
must depend on the nature of the jurisdiction I 
that is exercised and not on the source of I 
authority which confers that jurisdiction. In I 
fact the decision in — ‘Bir Kishore Roy v. I 
Emperor’, 4 Pat L J 423, is with reference to I 
an order passed under the special jurisdiction I 
conferred by the Legal Practitioners Act and I 
the court held that the appeal to the Privy I 
Council was incompetent whether the disci- I 
plinary jurisdiction was exercised under the I 
clauses of the Letters Patent or under a Sta- I 

tute. I 

Reliance is placed on the observations in — 

‘S, an advocate v. Judges of the Allahabad High 
Court’, 56 All 702, where it was held that the 
disciplinary jurisdiction conferred on the High 
Court by the Bar Councils Act was a civil pro- 
ceeding. For the reason already given, we are 
unable to agree that the conferment of disci- 
plinary jurisdiction by a Statute has any bear- 
ing on the nature of the proceedings. Nor are 
we impressed by the argument that S. 13 (4) 
of the Bar Councils Act is a legislative decla- 
ration that it is a civil proceeding. It merely 
enacts that the proceedings under the Act 
shall be deemed to be civil proceedings for 
the purposes of S. 132 of the Evidence Act. A 
thing is deemed to be something only when 
it is not that and the true import of the pro- 
vision in the Act is that proceedings under the 
Act are not civil proceedings, but that for the 
limited purpose of the applicability of S. 13*2 
of the Evidence Act they should be treated as 
if they were civil proceedings. In the Chartered 
Accountants Act there is not even a similar 
provision. We are of opinion that the jurisdic-l 
tion conferred on this court under S. 21 is only 
a disciplinary jurisdiction and that it is not a 
civil proceeding. 

(12) Another contention of the petitioner 
similar to the one just disposed of was that 
the jurisdiction conferred by the Act is not a 
disciplinary jurisdiction because while Advo- 
cates and Practitioners are officers of court and 
it might properly be said that the jurisdiction 
which the Curt has over them is a disciplinary 
jurisdiction, the same could not be said of 
Chartered Accountants, who are third parties 
and that any orders passed against them could 
not be said to be in the exercise of disciplinary 
jurisdiction. There is no substance in this ob- 
jection. A disciplinary action consists in punish- 
ing a person for misconduct. While in the case 
of officers of court the jurisdiction may be 
inherent, in the case of strangers the jurisdic- 
tion can be exercised only if it is contended 
by a Statute. But when once a Statute confers 
such a jurisdiction, it stands on the same 
footing as inherent jurisdiction and it does not 
lose its character as a disciplinary jurisdiction 
because it has its origin in a Statute Tne 
jmisdiction over Legal Practitioners Act ana 
Attorneys is also a statutory jurisdiction con- 
ferred either under the Letters Patent or tne 
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Legal Practitioners Act or the Bar Councils 
Act. It may be mentioned that the Chartered 
Accountants Act expressly provides that the 
Council should constitute a Disciplinary Com- 
mittee for enquiry of complaints and that was 
done in the present case. We are accordingly 
of opinion that the fact that Chartered Account- 
ants are not officers of Court does not alter 
the character of jurisdiction which the High 
Court exercises over them under the Act. 

(13) It was next argued that the reference 
under S. 21 of the Chartered Accountants Act 
was to the High Court as a court, that a right 
of appeal against orders made by the High 
Court is conferred by S. 109 Civil Procedure 
Code and that on the principle that when 
matters are referred for the adjudication of a 
civil court, that will attract the normal pro- 
cedure of that court including a right of 
appeal, an appeal would lie to the Supreme 
Court against the order dated 22-4-1952 and 
reference was made to the decisions in — 
‘National Telephone Co. Ltd. v. Postmaster 
General (2)’, (1913) A. C. 546 at p. 552 and — 
‘Secretary of State for India v. Chelikani 
Ramarao’, 39 Mad 617 (PC). But these autho- 
rities do not lay down that whatever proceed- 
ings come before a civil court must be held 
to be civil proceedings. That must depend on 
the nature of the proceedings. Thus, where the 
proceedings are in the nature of an arbitration 
and the order is in the nature of an award, no 
appeal will lie, notwithstanding that the deci- 
sion is by a civil court. That was held in 
— ‘Rangoon Botatoung Co. Ltd. v. Collector of 
Rangoon’, 40 Cal 21 (PC) as regards a reference 
under the Land Acquisition Act. 

It was likewise held that in dealing with 
references under S. 66 of the Indian Income-tax 
Act the Hign Court was acting in an advisory 
and consultative jurisdiction and that orders 

Pf ®f e , d u " de {L that section were not open to ap- 
peal to the Privy Council. (Vide — ‘Tata Iron 
and Steel Co. Ltd. v. Chief Revenue Authority 
Bombay, 47 Bom 724 (PC), — ‘Delhi Cloth 
and General Mills Co. Ltd. v. Commr. of In- 
cometax, Delhi’, 9 Lah 284 (PC) and — ‘Harihar 
Gir v Commr. of Incometax, Bihar and Orissa’ 
20 Pat 561 : AIR 1941 p a t 225 (SB) 

. T t h £ S 3? me Court has a^o held that that 
is the position as regards orders passed on 

references under the Bihar Sales-tax Act 1944 

m — ‘Prem Chand v. State of Bihar’ ’ iqsi 

State?/ 3™laf.V Tl°^S« M w r.' hl“T„ S be 

|~ V? <Sfi££ WWi-s 

determination is in a civil proceeding. 

In — ‘National Telephone Co. v Postmaster 
General (2)’, (1913) A.C. 546, the question wls 
with reference to the value to be nnt ™ 3S 
plant sold by the National Telephone rn m °m a 

to the Postmaster General I? was S 
in the Telegraph Arbitration Act l^g S 
any dispute regarding valuation should be re- 
ferred to the decision of a commission which 
was functioning under the. Railway and Canal 
Traffic Acts Under those Acts the common 
was a court of record and appeals were pro- 
vided against its decisions. The point P f 0 r 
decision was whether, a right of appeal against 
the decision of the commission not having been 
expressly conferred under the Act of 1909 the 
appeal was competent under the procedure 
applicable to the commission under the Railway 


and Canal Traffic Acts. It was held that as 
the Act of 1909 provided for a reference 
generally to an existing statutory commission 
without special provisions as to appeal, the 
procedure of that court was attracted in all 
respects. Viscount Haldane, Lord Chancellor 
observed as follows: 

“When a question is stated to be referred to 
an established court without more, it in mv 
opinion, imports that the ordinary incidents 
of the procedure of that court, are to attach 
and also that any general right of appeal 
from its decisions likewise attaches.” 

It will be noticed that the dispute which had 
to.be determined in that case was as to the 
price of a plant to be paid to the vendor bv 
the purchaser and that was clearly a civil 
In — ‘Secretary of State for India v 
Chellikam Ramarao’, 39 Mad 617 though the 
proceedings arose under the Forest Act, the dis- 
pute related to the ownership of islands in a 
tidal river. As to this, the Privy Council ob- 
served as follows: 

“The claim was the assertion of a legal right 
to possession of and property in land; and 
if . the ordinary courts of the country are 
seized of. a dispute of that character, it would 
require, m the opinion of the Board, a speci- 
nc limitation to exclude the ordinary inci- 
dents of litigation.” 

This passage clearly shows that it is not suffi- 
cient that the determination is by the ordinary 

™ urts f ,. Re !?. rd ™ ust b e had also to the charac- 
ter of the dispute. There is nothing in these 
two decisions to support the contention that all 
matters which are referred to the determina- 
tion of civil courts must be held to be civil 
proceedings without reference to their nature 

« was final] y argued that the right of 
Petitioner to appeal against the order dated 
22-4-4952 should be determined with reference 

as ^ S I° 0( I when the misconduct of 
the petitioner on which the order was based 

took place, that is in 1946, 1947 and 1948* that 
under S 109(c) which was the provision of law 
then in force any order could be taken on appeal 
whether it was passed in a civil proceeding or 
?, ot ; that Art. 133 did not take away that right- 
that Art. 135 expressly reserved it; and that’ 
therefore, the appeal was competent. Apart 
from the question whether S. 109(c) would an 
ply to such orders, which has been already dis- 
cussed it has to be noted that the section was 
amended by the Adaptation of Laws Order pro 

mulgated on 26-1-1950 and as amended the sec- 
tion runs as follows: L 

“Subject to the provisions in Chanter TV nf 
Part V of the Constitution and such rules as 
may from time to time be made from the 
courts of India and to the provisions herein- 
after contained, an appeal shall lie to the 
Supreme Court from any decree or order when 

to e be aS a e ’fifonf e f lnafter P , r ° vided ^ certified 
Court.” fit f ° r aPPeal to the Su P r eme 

Article 13 3 finds a place i n Chapter IV of Part 
V. After 26-1-1950 the right of anneal rnn- 
ferred by S i 09(c) is therefore, subject to the 

“If ? 33 and that has also been 
, m — ‘Ramaswami Chettiar 

Y* Official Receiver, Ramanathapuram’, 1951-2- 

Mad L J 479 at pp. 483, 484. The petitioner 
seeks to get over this difficulty by referring to 
the principle well established that the right of 
appeal is a vested right and not a mere matter 
of procedure (Vide — ‘the Colonial Sugar r| 


84 Madras K. Raman Sc Co. v. State of Madras ( Subba Bao J .) A. 1. R. 

fining Co. Ltd v. Irwing’, (1905) A. C. 369 (PC)), liance was placed on the decisions of the Alla- 
But m this case though the charge against the habad High Court where leave to appeal had 
petitioner was that he was guilty of misconduct been granted under this clause against orders 
in 1946, 1947 and i948, the complaint itself suspending legal practitioners on the ground 
was hied on 5-7-1950 and the Order of this that the order would affect their professional 
court thereon was passed on 22-4-1952 and the career. This view has not been accepted in this 
authorities clearly establish that the right of court and would be contrary to the principles 
appeal is to be determined as on the date of the laid down by the Judicial Committee as to the 
commencement of the proceedings and not on true scope of S. 109(c). It was argued that the 
any earlier date when the cause of action on extent of the duties of an auditor comes up for 
which the proceedings are founded arose. Vide consideration by the courts for the first time 
— ‘In re Vasudeva Samiar’, 52 Mad 361 and that is a question of public importance. 
(SB) and — ‘Sadar Ali v. Doliludin Otagar’, 56 But those duties are clearly defined and set out 
Cal 512 (FB). This argument must, therefore, in the text books cited on behalf of the peti- 
be rejected. We are accordingly of opinion that tioner and there has been no dispute before us 
Art 133 of the Constitution governs this case; as to the nature and extent of those duties. 


that the proceedings under the Chartered Ac- 
countants Act are not civil proceedings within 
the meaning of that article; and that no appeal 
lies against the order dated 22-4-1952. 

(15) This is sufficient to dispose of this ap- 
plication. But we have also considered the mat- 
ter on the footing that the order in question 
is open to appeal either under Art. 133(3) or S. 
109(c). In either case, the point for determina- 
tion is whether it is a fit case for appeal under 
these provisions. The principles governing the 
grant of leave under S. 109(c) are well settled. 
In — ‘Banarsi Prasad v. Kashi Kishen Narain’, 
23 All 227 (PC), Lord Hobhousc in dealing with 
this provision observed as follows : 

“That is clearly intended to meet special cases; 
such, lor example, as those in which the point 
in dispute is not measurable by money, though 
it may be of great public or private im- 
portance.” 

fa — ‘Radhakrishna Aiyar v. Swaminatha 
Aiyar’, 44 Mad 293 (PC) Lord Buckmaster ex- * 
plained the scope of this provision in the fol- 
lowing terms: 

“It is plain that there may be certain cases in 
which it is impossible to define in money 
value the exact character of the dispute; there 
are questions, as for example, those relating 
to religious rights and ceremonies, to caste 
and family rights, or such matters as the re- 
duction of the capital of companies as well 
as questions of wide public importance in 
which the subject-matter in dispute cannot 
be reduced into actual terms of money. Sub- 
sec. (c) of S. 109, C. P. C. contemplates that 
such a state of things exists, and rule 3 of 
Or. XLV regulates the procedure.” 

The same considerations will also govern ap- 
plications under Art. 133(3). Applying these 
tests, we have not been shown that this case 
involves any question of great public or private 
importance. The sole question for determina- 
tion in these proceedings was whether the peti- 
tioner was grossly negligent in the discharge 
of his duties and whether the balance sheets 
were defective and misleading. The Discipli- 
nary Committee which enquired into the mat- 
ter was of the opinion that the charges had been 
made out and this court, on a consideration of 
all the facts and circumstances of the case, 
agreed with the conclusion. That is a pure 
question of fact and does not raise any question 
of public or private importance. It is contended 
that our finding must have a serious effect on 
the professional career of the petitioner. But 
no case has been cited to us in which leave had 
been granted under this section when the deci- 
sion affected only an individual and no ques- 
tion of general importance was involved. Re- 


What was in controversy was a mere question 
of fact. Wide as is the language of S. 109(c) 
and Art. 133(3) it cannot be construed as ex- 
tending to a case in which the rights of no 
other person than those of the petitioner are 
involved and in which there is no other ques- 
tion excepting a question of fact in issue. We 
are accordingly of opinion that even if the| 
petitioner has a right of appeal under S. 109(c) 
or under Art. 133(3), that is not a fit case for 
grant of leave to appeal to the Supreme Court. 
This petition will, therefore, be dismissed. 

A/R.G.D. Petition dismissed. 
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IC. Raman and Co., Tellicherry, by its 
Managing Proprietor, Kodirvo Kannan Chet- 
tiar, Petitioner v. The State of Madras and an- 
other, Respondents. 

Writ Petn. No. 21 of 1951, D/- 29-7-1952. 

Constitution of India, Art. 226 — Certiorari 
— Writ of — Grounds — Refusal to issue 
yarn and cloth dealer’s license on sole ground 
that petitioner had not produced income-tax 
verification certificate and was in arrears. 

The fact that a person is in arrears of 
income-tax is not germane to the issue of 
a licence under the Yarn Dealers Control 
Order. It is a circumstance extraneous 
to the right of the person concerned to 
carry on his business. The Incometax Act 
provides an adequate machinery for realis- 
ing the arrears due from an assessee. 

Hence, where the Collector refuses to 
renew a yarn and cloth dealer’s license on 
the sole ground that the petitioner had 
not produced the income-tax and excess 
profits tax verification certificate and that 
the firm was in arrears, relying upon the 
Madras Government G. O. No. 867 
(Finance, dated 16-8-1949), the order of 
the Collector is liable to be quashed by 
certiorari. The order discloses that the 
Collector was using his powers under the 
Yarn Dealers Control Order for the pur- 
pose of collecting the amounts due to the 
Government of India. The restriction im- 
posed was unreasonable and was not in 
the interests of the general public. 

(Para 4) 

A. Achuthan Nambiar and P. Anandan Nair, 
for Petitioner; Govt. Pleader, for Respondent. 

ORDER : This is an application for the issue 
of a Writ of Certiorari to quash the order of 
the Collector of Malabar refusing to renew tn© 
licence in favour of the petitioner. The pejj- 
tioner is a firm carrying on business in Telu- 
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cherry in North Malabar district under the 
style of K. Raman and Co. The firm was a 
holder of a Retail Yarn Dealer’s licence No. 10 
KTM, wholesale cloth licence No. 26/MBR and 
Retail cloth licence No. 221 /KTM under the 
provisions of the Yarn Dealer’s Order, the 
Textile Control Order and the Madras Cloth 
(Dealers) Control Order, 1948. These three 
licences were renewed upto 31-3-1950. The 
petitioner applied for further renewal of the 
licences but the Collector of Malabar refused 
to renew the licences on the sole ground that 
he had not produced the Income Tax and Ex- 
cess Profits tax verification certificates and 
that the firm was in arrears to the extent of 
Rs. 37293-14-0. 


(2) Learned counsel for the petitioner con- 
tended that the order of the Collector was ar- 
bitrary and the reason given was not germane 
to the issue of a licence. 

(3) Learned Government Pleader relied 
upon the order, G. O. No. 867 Finance dated 
16-8-1949. The relevant portion of the order 
reads as follows : 

“They (the Madras Government) have decid- 
ed that financial patronage at their disposal, 
e.g., in the matter of granting contracts, 
placing orders for supplies and services, 
grant of permits and licences etc. should be 
given only to those who produce a certificate 
of incometax verification from the income- 
tax authorities on the analogy of the proce- 
dure adopted by the Government of India in 
respect of applications for export and im- 
port licences. The heads of departments are 
accordingly informed that applications for 
contracts, supplies, permits, licences, quotas 
and priorities etc., should not be considered 
unless the individual concerned produces the 
incometax verification certificates in the 
forms appended to these proceedings.” 

(4) The petitioner is a citizen of India and 
t he ; fu "-damental right to carry on the trade 

which he has been doing. The State can only 
a reasonable restriction upon his right in 
the interests of general public. But, in this 

M of tile Collector discloses that 
he > is using his powers under the Yam Deal- 
ers Control Order for the purpose of collect- 
ing i a h ° tKJM 6 to the Government of 

India. The fact that a person is in arrears of 
incometax is not germane to the issue of a 
licence under the Yarn Dealers Control Order 
It is a circumstance extraneous to the peti- 

tioner’s right to carry on his business The 
Incometax Act provides an adequate machi- 
nery for realising the arrears due from ™ 
assessee. I am of the view that the restriction 
imposed is unreasonable and is not in the iote- 
rests of the general public. mie- 

(5) The impugned order is hereby quashed 

£one? eSP ° ndentS WiU Pay thG COsts °* ^he pet! 

A/V.B.B. O rder quashed. 

A. I.R. 1953 MADRAS 85 

SATYANARAYANA RAO AND VISHWA 

NATHA SASTRI JJ. WA “ 

S. M. Zackariah Sahib, at Sathankulam Ap- 
plicant v. The Commissioner of Income ’ Tav 
Madras, Respondent. ax ’ 

Case Referred No. 59 of 1948, D/- 29-3-1951 
Income Tax Act (1922) S. 4 A (a) (ii) 
“Maintains or has maintained for him a 
dwelling place” — Expression explained. 

The expression “maintains a dwelling 
place” connotes the idea that the assessee 


owns or has taken on rent or on a mort- 
gage with possession a dwelling house 
which he can legally and as of right 
occupy, if he is so minded, during his 
visit to British India and the expression 
“has maintained for him” would cover a 
case where the assessee has a right to 
occupy or live in a dwelling place during 
his stay in British India though the ex- 
penses of maintaining the dwelling place 
are not met by him in whole or in part/ 

__ (Paras 2 & 3) 

The assessee, a Muhammadan merchant, 
earned on business in Ceylon and usually 
resided there. His parents lived at S in 
Madras Presidency in a house owned by 
his mother. The a ssessee’s wife lived some 
times with his parents and some times 
with her parents. The assessee was re- 
mitting monies n<?w and then to his 
parents for their maintenance. The 
assessee visited British India during years 
of account and during such visits stayed 
with his parents in their house at S. 

Held that the assessee had no dwelling 
place maintained for him in British India 
and he was not a resident in British India 
within the meaning of S. 4A (a) (ii). 

. (Paras 1 & 7) 

Anno: Income Tax Act, S. 4 A N. 1. 

K. Srinivasan and M. J. Swami, for Appli- 
cant; C. S. Rama Rao Sahib, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

(1925) 9 Tax Cas 261 5 

(1926) 10 Tax Cas 424 4 

(1928) AC 217: (97 LJ KB 385) 4 

VISWANATHA SASTRI J : The question re- 
ferred for decision is as follows: 

“Whether on the facts and in the circumstances 
of the case the applicant had a dwelling place 
maintained for him and was a resident in Bri- 
tish India within the meaning of S. 4-A(a) (ii) 
in the year of account”. 

The years of assessment in question are 1941-42 
and 1942-43. The facts found by the Tribunal and 
adverted to in the statement of the case are these. 
The assessee, a Muhammadan merchant, carried 
on business in Ceylon and usually resided there. 
His parents lived at Sathangulam in the Tinnevelly 
district in a house owned by his mother. The 
assessed wife whom he married in 1940 lived 
some times with his parents and some times with 
her parents in their respective villages in the 
Tinnevelly district. The assessee was remitting 
monies now and then, to his parents for their 
maintenance. The assessee visited British India 
during the years of account and during such visits 
stayed with his parents in their house at Sathan- 
gulam. On these facts the Appellate Tribunal 
held that the assessee was resident in British 
India within the meaning of S. 4-A(a) (ii) of the 
Incometax Act overruling the decision of the ap- 
pellate Assistant Commissioner. Under the statu- 
tory provision above referred to, an individual is 
resident in British India if he 

maintains or has maintained for him a dwelling 
place in British India for a period or periods 
amounting in all to 182 days or more in that year 
and is in British India at any time in that year” 

The latter requisite is satisfied in this case and 
the dispute is whether the assessee maintained or 
had maintained for him a dwelling place in Bri- 
tish India in the years of account. 

(2) It cannot be said in this case that the asse- 
ssee maintained a dwelling place. The house 
where the assessee stayed during his visits to Bri- 
tish India belonged to his mother where she and 
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the assessee’s father lived. The expression “main- 
tain:-' a dwelling place” connotes the idea that the 
assessee owns or has taken on rent or on a mort- 
gage with possession a dwelling house which he 
jean legally and as of right occupy if he is so mind- 
ed, during his visit to British India. That is not 
the case here for the assessee has no legal right to 
occupy the house in Sathangulam which belongs 
exclusively to his mother. The further question 
is whether it can be said that the assessee “has 
maintained for him a dwelling place at Sathan- 
gulam”. 

(3» In our opinion the expression “has maintain- 
ed for him” would certainly cover a case where 
the assessee has a right to occupy or live in a 
dwelling place during his stay in British India 
though the expenses of maintaining the dwelling 
place are not met by him in whole or in part. A 
member of an undivided Hindu family or of a 
Malabar ‘tarwad’ or of an Aliasanthana family has 
a right to live in the family house when he goes 
there, though the house is maintained by the ma- 
nager of the family and not by the assessee from 
his own funds. If the undivided family is suffi- 
ciently affluent or if the members are large enough 
a separate dwelling house might be set apart by 
the manager for the occupation of one or more 
members of the family as a matter of convenience. 
In such cases it can be said that the assessee has 
a dwelling place maintained for him by the ma- 
nager of the family for he has a right to occupy 
the house during his visits to British India. 

(4) Would the actual or ‘de facto’ use or occupa- 
tion of the house of another person by reason of 
some relationship or friendship without any kind 
•f right to use or occupy the premises make a 
person a “resident” within the meaning of the 
above definition. The decision in — ‘Loewenstein 
v. De Salis’, (1926) 10 Tax Cas. 424 which pro- 
ceeds on the basis that an assessee need not be 
the owner or the lessee of a dwelling place or be 
holding any proprietary interest therein to make 
him a resident has been relied upon by Mr. Rama 
Rao Sahib, the learned advocate for the Commis- 
sioner of Incometax. In that case Rowlatt J. ob- 
served that if the lease of the premises would not 
put him in any better position so far as having 
the house and the availability of it, and the power 
•f coming to it were concerned, then it can be 
said that the house was maintained for the asse- 
ssee. 

In that case the assessee maintained an esta- 
blishment for throughout the year in the house 
and as the director of a limited company in which 
he held 90 per cent of the shares, the assessee was 
in a position to occupy the house belonging to the 
company without applying for or obtaining any 
formal permission from the company. Rowlatt 
J. also observed that in determining a question 
like residence, one had to consider a bundle of 
facts and their cumulative effect. The House of 
Lords has laid down the rule that the question of 
residence is one of fact and degree and depends 
upon a consideration of various factors. See — 
‘Inland Revenue Commrs. v. Lysaght’, (1928) A. C. 
217; — ‘Levene v. Inland Revenue Commrs’. (1928) 
A. C. 234. 

(5) Mr. Srinivasan, learned counsel for the asse- 
ssee referred us to the decision in — ‘Pickles v. 
Foulsham’, (1925) 9 Tax Cas. 261 particularly to 
the judgment of Rowlatt J. at pages 275 and 276 
of the report. The learned Judge referred to the 
previous decisions and suggested many points of 
view from which the question of residence of a 
person could be viewed. The actual decision in 
the case was that a person who rented and kept 
a house for his wife and children in Blackpool 
in England and who came there now and then on 
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a holiday visit was resident in England even 
though his employment obliged him to stay in 
the West Coast of Africa for some years. If there 
is a rented house and an establishment kept con- 
tinuously to which the assessee could always come 
to and if he stayed in the house for some time in 
the year he would be a resident according to the 
English decisions. As Rowlatt J. observed “a good 
deal depends upon rather minute colouring in a 
case like this”. 

(6) In this connection regard must be had also 
to the habits and usages of the people of this 
country. In England a man who marries sets up 
at once a separate establishment for himself and 
his wife and the parents reside separately from 
him. In India, at any rate among members of a 
joint Hindu family, the home of a married man 
is more often than not the home of his parents. 
But here the assessee is a Muhammadan and 
among Muhammadans there is no joint family and 
sons have no interest in ancestral property during 
the lifetime of their parents. Moreover, we are 
not here concerned with the dictionary meaning 
of the word “reside” or “residence” but with the 
statutory definition of residence given in S. 4-A(a) 
(ii) of the Incometax Act. 

(7) In referring the question to us in the form 
in which it has been referred the Tribunal evident- 
ly required our opinion on the point whether 
on the facts found by them they could come to the 
conclusion that the assessee was a resident in 
British India. The outstanding fact is that the 
assessee’s mother owns a house at Sathangulam and 
she and the assessee’s father permanently reside 
there. A dwelling house is maintained by the 
parents and for the parents of the assessee. The 
recently wedded wife of the assessee lives some- 
times with her own parents and somtimes with 
her parents-in-law. The assessee goes to his 
mother’s house as a visitor. It is not as if he 
goes there as going at home. 

It is not as if the assessee is going to Sathan- 
gulam and staying for long periods of time so as 
to make his mother’s house his second home. His 
business keeps him in Ceylon and his visits to 
Sathangulam appear to have been sporadic. He 
has no establishment maintained for him in Sa- 
thangulam. The dwelling place at Sathangulam is 
maintained for the parents of the assessee and 
not for the assessee himself. The fact that the 
assessee remits money now and then for the main- 
tenance of his wife or his aged parents does not 
mean that the dwelling house owned by his mother 
and in which his parents live becomes a dwell- 
ing place maintained for him. He may maintain 
his wife or parents and from this circumstance 
it cannot be said that the mother’s house is main- 
tained for the assessee. For these reasons we 
answer the question referred to us in the negative 
and against the Commissioner of Incometax. The 
assessee will get Rs. 250/- the costs of this re- 
ference. 

A/V.R.B. Question answered. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

V. O. Vakkan, Appellant v. The Government 
of the Province of Madras, represented by the 
Collector of Malabar at Calicut, Respondent 

Appeal No. 185 of 1950, D/- 28-3-1952. 

(a) International Law (Private) — Statute 
of one country imposing tax on non-resident 
foreigner in respect of profits earned in tran- 
sactions taking place within its territorial 
limits — Statute cannot be held to be incon- 
sistent with rule of international law. 


Vakkan v. Govt, of Madras ( Rajamannar C. J.) 


1963 
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It is no doubt a rule of international 
law that the laws of one country can have 
no intrinsic force, proprio vigore, except 
within the territorial limits and jurisdic- 
tion of that country. They can bind only 
its own subjects, and others who are with- 
in its jurisdictional limits; and the latter 
only while they remain therein. Another 
maxim or proposition is that no State or 
nation can by its laws directly affect or 
bind property out of its own territory or 
bind persons not resident therein whether 
they are natural born subjects or not. 

(Para 6) 


But from this rule of law which is cer- 
tainly v/ell established it does not follow 
that one who is not a resident of a State 
can escape from or evade the imposition 
of taxes by the particular state if the 
necessary requirements are fulfilled which 
would justify the levy of a tax. The sta- 
tute of any country imposing a tax on the 
profits earned by a person in transactions 
which take place within the State is not 
inconsistent with the above rule of inter- 
national law. (Paras 7 & 8) 

(b) Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 2(b) — “Dealer” — Non- 
resident assessee — Principal place of busi- 
ness in Cochin State — Contracts of sale exe- 
cuted in Madras State — Delivery of goods 
also made in Madras State — Assessee held 
was dealer and was liable to sales tax in res- 
ist of such sales — (Constitution of India, 
Art. 286). 


The assessee’s principal place of busi- 
ness was in Palluruthy in the Cochin 
State. He was also a resident of that 
place. He had large dealings with Euro- 
pean firms in Fort Cochin (part of Mad- 
ras State) to whom he sold coir yarn. The 

were made in Fort Co- 
chin. . The assessee or his son was pre- 
sent in Fort Cochin and executed the con- 
tracts. The delivery of the goods was un- 
dertaken to be given in the yards of the 
respective buyers who were all carrying 
on business in Fort Cochin. 

The assessee was assessed to sales tax 
under the Madras General Sales Tax Act 
in respect of such sales which had taken 
place in Fort Cochin. 

Held that the assessee must be held to 
be a person who carried on the business 
of buying or selling goods in the State of 
Madras and therefore a dealer within the 
meaning of S 2(b) of the Act. The Sales 
tax is a tax levied on the occasion of the 
sale of goods. The sales must be deemed 
to have taken place in Fort Cochin which 
is part of the State of Madras The 
assessee was therefore, rightly assessed 
under the Act. Case law discussed. 


T. V. Muthukrishna Aiyar, N.^R 3 Seshr 
Aiyar, C. T Verghese and a! V. Rfmanlthl 
Aiyar, # for Appellant; Govt. Pleader and V 
Balaknshna Eradi, for Respondent. 

REFERENCES: Courtwar /Chronological/ Para< 

G42) 1942 FCR 90: (AIR 1942 FC 33) K 

(T9) 42 Mad 455: (AIR 1919 Mad 209) 9 l 

(’21) 44 Mad 773: (AIR 1921 Mad 212 SB)’ 1 
C29) 52 Mad 207: (AIR 1929 Mad 409) if 

$1896) AC 325: (65 LJ QB 410) 9 u 

U90 8) AC 46: (77 LJ PC 31) o’ V 

(1926) AC 37: (95 LJ KB 165) * 

(1879) 12 Ch D 522: (41 LT 46) 1 


(1860) 157 ER 1364: (5 H & N 711) 11 

(1882) 8 QBD 414: (51 LJ QB 86) 12, 13, 14 
(1888) 20 QBD 753: (57 LJ QB 323) 13, 16 

RAJAMANNAR C. J. : This appeal arises 
out of a suit filed by the appellant in the 
Court of the Subordinate Judge of Cochin for 
a declaration that certain orders passed by 
the Deputy Commercial Tax Officer, by the 
Commercial Tax Officer on appeal and by the 
Board of Revenue on revision in respect of 
sales tax assessment for 1945-46 are illegal, 
ultra vires, unauthorised and opposed to the 
provisions of the Madras General Sales Tax 
Act and the rules framed thereunder. The 
learned Subordinate Judge dismissed the suit 
and hence the appeal. 

(2) The facts of this case can be better un- 
derstood by first referring to the material pro- 
visions of the Madras General Sales Tax Act 
(Act IX of 1939) and the rules framed there- 
under. This Act was amended in 1947 and 
1949. But we are concerned in this case with 
the provisions of the Act as they stood before 
these amendments. The descriptive title of the 
Act is : 

“An Act to provide for the levy of a general 
tax on the sale of goods in the Province of 
Madras.” 

The following definitions in section 2 are 
important. 

“(b) ’dealer’ means any person who carries 

on the business of buying or selling goods. 

* * * ' * 

Explanation (2) — Tfie agent of a person 
resident outside the Province who carries 
on the business of buying or selling goods 
in the province shall be deemed to be the 
dealer in respect of such business for the 
purposes of this Act. 

“(c) ‘goods’ means all kinds of movable pro- 
perty other than actionable claims, stocks 
and shares and securities and includes all 
materials, commodities and articles; 

“(h) ‘sale’ with all its grammatical variations 
and cognate expressions means every trans- 
fer of the property in goods by one person 
to another in the course of trade or busi- 
ness for cash or for deferred payment or 
other valuable consideration, but does not 
include a mortgage, hypothecation, charge or 
pledge; 

Explanation: A transfer of goods on the 
hire-purchase or other instalment system of 
payment shall notwithstanding the fact that 
the seller retains the title in the goods as 
security for payment of the price, be deemed 
to be a sale. 

(i) ‘turnover’ means the aggregate amount 
for which goods are either bought by or sold 
by a dealer, whether for cash or for defer- 
red payment or other valuable considera- 
tion provided that the proceeds of the sale 
by a person of agricultural or horticultural 
produce grown by himself or grown on any 
land in which he has an interest whether as 
owner, usufructuary mortgagee, tenant or 

otherwise, shall be excluded from his turn- 
over. 

Section 3 is the charging section and is in 
the following terms : 

“3(1) Subject to the provisions of this Act, 
every dealer shall pay in each year a tax in 
accordance with the scale specified below : 

(a) If his turnover does not exceed Five rupees 

x . twenty thousand rupees. per month 

(b) If his turnover exceeds twenty One half of one 

thousand rupees. percent of such 

turnover. 


i 
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Provided that any dealer whose turnover in 
any year is less than ten thousand rupees 
shall not be liable to pay the tax under this 
sub-section for that year.” 

There is another proviso which is not rele- 
vant. Section 3(2) provides that the turndver 
for all the purposes of the Act shall be deter- 
mined in accordance with, and the tax shall 
be assessed, levied and collected in such man- 
ner and in such instalments as may be pre- 
scribed by the rules made by the Government. 
Every dealer whose turnover is Rs. 10,000 or 
more for a year shall submit such return or 
returns of his turnover in such manner and 
within such periods as may be specified in the 
rules made under sub-section (2) of section 3 
(section 0(1) ). If the assessing authority is 
satisfied that any return so submitted is cor- 
rect and complete he shall assess the dealer 
on the basis thereof (section 9(2) (a) ). If no 
return is submitted before the prescribed date 
or if the return submitted appears to the as- 
sessing authority to be incorrect or incomplete 
the assessing authority shall proceed to deter- 
mine the turnover in accordance with the rules, 
provided that before taking action under this 
clause the dealer shall be given a reasonable 
opportunity of proving the correctness and 
completeness of any return submitted by him. 

Section 10 provides for the recovery of the 
tax, section 11 for appeals against the orders 
of assessment and section 12 for revision by 
the Board of Revenue. An officer duly em- 
powered by the Provincial Government mav 
require any dealer to produce before him the 
accounts and other documents and to furnish 
any other information relating to such business 
(section 14(1) ). Section 14(2) provides for in- 
spection of accounts and registers, goods, 
offices, shops etc. 

(3) In exercise of the powers conferred by 
sub-section (2) of section 3 of the Act rules 
were framed called the Madras General Sales 
Tax (Turnover and Assessment) Rules 1939. 
Rule 6(2) provided that every dealer com- 
mencing business after the first day of Octo- 
ber 1939 whose estimated nett turnover for the 
first twelve months of his business is not less 
than Rs. 10,000 shall, within 30 days of com- 
mencing his business, submit to the assessing 
authority of the area in which his principal 
place of business is situated a return in form 
A-l showing his estimated gross turnover and 
the nett turnover for the first 12 months of his 
business. Rule 6(3) ran thus: 

“Every dealer commencing business, who has 
not submitted a return under sub-rule (2) 
but whose turnover reaches Rs. 10,000 with- 
in the first 12 months of the commencement 
of the business, shall, within 30 days of the 
day on which his turnover reaches Rs. 10,000 
submit to the assessing authority of the area 
in which his principal place of business is 
situated a return in form A-l”. 

Rule 11(1) is in the following terms: 
“Paragraph 1: Every dealer liable to submit 
a return under rule 6, except those who have 
elected to be assessed by the method pre- 
scribed in rule 13, shall, on or before the 
first day of May, in every year submit to 
the assessing authority of the area in which 
his principal place of business is situated a 
return in form A showing the actual gross 
and rett turnover for the preceding year. 
“Paragraph 2 : Every dealer not liable’ to 
submit a return under rule 6 who has a nett 
turnover of not less than Rs. 10,000 for any 
year shall (unless he has elected to be 


assessed by the method prescribed in rule 
13) submit to the assessing authority of the 
area in which his principal place of business 
is situated, a return in lorm A showing the 
actual gross and nett turnover for that year 
on or before the first day of May of the suc- 
ceeding year and thereafter, for every year 
on or before the first day of May imme- 
diately following such year.” 

(4) On 15th March 1947 the Deputy Com- 
mercial Officer, Chowghat issued a notice to 
the appellant informing him that it was seen 
from the records of the companies stationed in 
British Cochin that the appellant had sold 
coir yam etc. to them to the extent of 
Rs. 13,37,431-12-3 (the details of which were 
appended) during the year 1945-46, that as 
such sales had taken place in British Cochin 
he was liable to pay tax under the Madras 
General Sales Tax Act, 1939, that he had 
neither furnished the turnover in Form A-l 
after having reached a taxable turnover of 
Rs. 10,000 as required by rule 6(3) of the Mad- 
ras General Sales Tax (Turnover and Assess- 
ment) Rules, 1939, nor submitted a return in 
form A for the said year on or before 1st May 
1946 as required by rule 11(1) of the said rules, 
and giving him notice that if no satisfactory 
explanation was received from him accompani- 
ed by the accounts, if any, on or before the 
19th March he would be finally assessed to the 
best of his judgment on the nett turnover of 
Rs. 13,37,431-12-3 for 1945-46 without further 
notice. 

To this notice the appellant sent his objec- 
tions (Exhibit B. 5). He stated that he was 
resident in Palluruthy and that his principal 
place of business was also situated in Pallu- 
ruthy which was in Cochin State, that he had 
no place of business in British Cochin or in 
t lie Province of Madras, that the Sales Tax 
authorities had no jurisdiction or authority un- 
der the said Act to call upon him to submit a 
return of his turnover in British Cochin and 
that the provisions of the Madras General Sales 
Tax Act did not aoply to dealers whose place 
of business was situated outside the Province 
of Madras unless there was an agent in the 
Province. He therefore disclaimed any liabi- 
lity to submit a return of his turnover or to 
oay any tax under the Madras General Sales 
Tax Act. These objections were overruled and 
the Deputy Commercial Tax Officer by his 
order dated the 22nd March 1947 held that the 
appellant was liable to be assessed on a nett 
turnover of Rs. 12,30,124/- for the year ending 
31st March 1946 and called upon him to pay 
a sum of Rs. 12.301-4-0 within 21 days. 

The plaintiff filed an appeal to the Commer- 
cial Tax Officer of Malabar at Calicut against 
this order of assessment and raised the same 
contentions. But the Commercial Tax Officer 
confirmed the order of the Deputy Commercial 
Tax Officer by his order dated the 22nd May 
1947. The appellant then took the matter in 
revision to the Board of Revenue, but his peti- 
tion was rejected by the Board by its order 
dated the 20th October 1947. Thereupon the 
appellant filed the present suit making more 
or less the same allegations which he made 
and raising the same contentions as he raised 
before the Sales Tax Officers and the Board 
of Revenue. The learned Subordinate Judge 
held that the appellant had been rightly 
assessed under the Act and dismissed the suit. 

(5) From the evidence adduced in the case 
the following facts emerge. The plaintiffs 
principal place of business is in Palluruthy in 
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the Cochin State. He is also a resident of 
that place. He had large dealings with Euro- 
pean lirms in Fort Cochin to whom he sold 
coir yarn. The contracts relating to these sales 
were several if not all of them, executed in 
Fort Cochin. They were signed either by the 
appellant or by his son. D. W.^ 3 a clerk in 
Messrs. Pierce Leslie and Co. Ltd. produced on 
behalf of his company contracts entered into 
with the appellant and he deposed that these 
contracts were signed, some of them by the 
appellant and the others by his son Joseph, in 
Fort Cochin in the office of Pierce Leslie & Co. 
Ltd. The goods were despatched from the 
appellant’s Palluruthy office to Fort Cochin and 
delivered to the merchants in Fort Cochin. 

(6) Mr. Muthukrishna Ayyar, learned coun- 
sel for the appellant, raised two main conten- 
tions. His first contention was that as the 
appellant was a resident of Cochin State and 
his place of business was in that State he was 
not bound by the laws of a different country, 
viz., the State of Madras. He cited to us 
passages from leading text writers on conflict 
of laws. Story in his book (VIII Edn., page 8) 
says: 

“It is plain that the laws of one country can 
have no intrinsic force ‘propno vigore’, 
except within the territorial Limits and juris- 
diction of that country. They can bind only 
its own subjects, and others who are within 
its jurisdictional limits; and the latter only 
while they remain therein.” 

Again at page 22 he says: 

“Another maxim or proposition is that no 
State or nation can by its laws directly affect 
or bind property out of its own territory or 
bind persons not resident therein whether 
they are natural born subjects or not.” 

See also Dicey’s Conflict of Laws, sixth edn., 
page 154. 

(7) In — ‘Ex parte Blain, In re: Sawers’, 
(1879) 12 Ch D 522, James L. J. observed thus: 

“It appears to me that the whole question is 
governed by the broad, general, universal 
Principle that English legislation, unless the 
contrary is expressly enacted or so plainly 
implied as to make it the duty of an English 
Court to give effect to an English statute, 
is applicable only to English subjects or to 
foreigners who by coming into this country, 
whether for a long or a short time have 
made themselves during that time subject to 
English jurisdiction.” 

In our opinion, from this rule of law which is 
certainly well established it does not follow 
that one who is not a resident of a State can 
escape from or evade the imposition of taxes 
by the particular state if the necessary re- 
quirements are fulfilled which would justify 
the levy of a tax. 

(8) In — ‘Whitney v. Commissioners of 
Inland Revenue’, (1926) AC 37, the facts were 
these. The Appellant, a citizen of the United 
States of America and having possessions in 
the United Kingdom from which he derived a 
larger income, was required by the Special 
Commissioners for income-tax to make a return 
of his income for the purposes of super-tax. 
Having failed to make the return he was 
assessed by the Commissioners to the best of 
their judgment. It was held by the House of 
Lords that the assessment was rightly made. 
The statute of any country imposing a tax on 
the profits earned by a person in transactions 
which take place within the State is not incon- 
sistent with the rule of international law of 
which mention has been made. 


(9) Mr. Muthukrishna Ayyar’s next contea- 
tion was in fact the main contention which he 
strongly pressed before us. The contention 
was tnat the appellant cannot be deemed to be 
a ‘dealer’ within the meaning of the definition 
of the term in the Act. Before the appellant 
could be held to be a dealer it must be esta- 
blished that he carried on the business of 
buying or selling goods. A person who has 
no place of business in an area or locality 
cannot be said to be a person who carries on 
any business in that place. Even assuming ihat 
there have been sales in Fort Cochin the sales 
alone cannot warrant the inference that the 
appellant carries on a business in that area or 
locality. So his argument ran. He relied upon 
certain decisions to which we shall refer 
briefly. In — ‘Municipal Council of Cocanada 
v. The ‘Clan’ Line Steamers, Ltd’, 42 Mad 455, 
the question was whether a Shipping Company 
which earned profits by carriage of goods by 
sea and in the course of its business the ships 
called at several ports in various parts of the 
world including Cocanada and which employed 
sub-agent at Cocanada could be assessed by the 
Municipality of Cocanada to a tax under S. 53 
of the District Municipalities Act for exercising 
a trade and carrying on business in Cocanada. 
It appeared from tne evidence in the case that 
all contracts with the shippers could be and. 
were entered into by the agent of the Com- 
pany at Madras. Wallis C. J. after referring to 
the decision of the House of Lords in — 
‘Grainger and Son v. Gough’, (1896) AC 325, 
and the decision of the Privy Council in — 
‘Lovell and Christmas Ltd. v. Commissioner of 
Taxes’, (1908) AC 46 (PC) observed thus: 
“Looking at the facts of the present case in 
the light of these decisions, I think there is 
no ground for holding that the Clan Lice 
exercises a trade at Cocanada. It is a 
shipping company which earns profits by the 
carriage of goods by sea, and in the course 
of its business trades, in Lord Herschell’s 
language, with, but not necessarily within. 
Port towns in various parts of the world. It 
has not been contended before us that a ship- 
owner exercises his trade at all the ports at 
which his steamers habitually call to dis- 
charge or load cargo, which latter operation 
may involve entering there and then into 
contracts with shippers It is unneces- 

sary to pursue this question, because it is, 
I think, clear upon the authorities that 
where, as in the present case, the freight- 
earning contracts with shippers which enable 
profits to be earned by sea carriage are not 
entered into at the port in question by the 
ship’s master or the local agent of the ship- 
owner, but elsewhere, the ship-owner cannot 
be held to exercise his trade at the port, 
merely because he employs a shipping ageist 
there to attend to other matters, such as 
issuing shipping orders and signing bills of 
lading pursuant to contracts already made 
and receiving payment of advance freight.” 
Napier J. formulated the test thus: 

“ In this class of cases if the contract 

out of which the profit arises is not made in 
the place where the tax is sought to be 
imposed, the liability does not arise.” 

(10) In — ‘Municipal Council, Dindigul v. 
Bombay Co., Ltd.’, 52 Mad 207, the principle 
laid down in — ‘Municipal Council of Coconada 
v. The ‘Clan’ Line Steamers Ltd.’, 42 Mad 455, 
was followed. The plaintiff company in that 
case which had its chief place of business in 
Madras purchased produce such as cotton and 
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groundnuts through its agent in Dindigul. Con- 
tracts in respect of such purchases were 
entered into at Madras and after purchase the 
produce was sold abroad at Madras. The agent 
of the plaint i IT company in Dindigul had no 
power to conclude any contract. The question 
was whether the company transacted business, 
that is to say, carried on business within the 
municipality. Coutts Trotter C. J. said: 

"In my opinion it would be no more reason- 
able so to hold than to hold that a company 
who sends a commercial traveller all over 
Inuia to make purchases for them can be 
said to carry on business in all the various 
places at which he calls to fulfil the purpose 
of his employment. “ 

Madhavan Nair J. discussed all the relevant 
decisions of the English Courts on the point. 
He came to the same conclusion mainly on the 
ground that all the business contracts were 
concluded at Madras. To use his language 
what we have to find out mainly from the 
evidence is as to where the contracts relating 
to the business of this company are habi- 
tually made” 

(11) Mr. Muthukrishna Ayyar referred us to 
a very early case in — ‘Sulley v. The Attorney- 
General’, (I860) 157 ER 13(34, but that decision 
as well as subsequent decisions have all been 
reviewed both by the House of Lords and by 
the Privy Council in the two cases above men- 
Honed. The facts in that case were peculiar, 
as one of the partners in a firm resided at 
Nottingham in England, whereas the other 
partners resided in New York where the prin- 
cipal business of the firm was carried on. The 
profits which arose on the resale of the goods 
purchased in England at an increased price in 
America were held not to be subject to the 
income-tax in the United Kingdom. 

(12) As Jcssel M. R. pointed out in — 
‘Erichsen v. Last’, (1882) 8 QBD 414: 

there is not any principle of law 

which lays down what carrying on trade is. 
There are a multitude of things which 
together make up the carrying on of trade, 
but I know no one distinguishing incident, 
for it is a compound fact made up of a 
variety of things.” 

Nevertheless the learned Master of the Rolls 
attached great weight to the fact that the com- 
pany concerned in the case entered into con- 
tracts in England with English subjects for the 
right of carriage. Brett L. J. observed thus: 
“The only thing that we have to decide is 
whether upon the facts of this case, this 
company carry on a profit earning trade in 
this country. I should say that wherever 
profitable contracts are habitually made in 
England, by or for foreigners, with persons 
an England, because they are in England, to 
do something for or supply something to those 
persons, such foreigners are exercising a 
profitable trade in England, even though 
everything to be done by them in order to 
fulfil the contracts is done abroad.” 

In (hat case it was held that though the 
principal place of business of the company was 
at Copenhagen they carried on business also 
in England, because the contracts were made 
with the company in England. 

(13) In — ‘Werle and Co. v. Colquhoun\ 
(1888) 20 QBD 753, the facts were these. A 
firm of wine merchants at Rheims in France 
employed a London firm to obtain orders for 
their wine in England. They had no wine in 
England, and all orders were forwarded to 


Rheims and the wine was packed and sent 
direct from thence to the customers. Payments 
were made direct to the firm or to the London 
firm who remitted the amount to the firm at 
Rheims. It was held that the firm at Rheims 
exercised a trade within the United Kingdom 
and were therefore assessable to income-tax in 
respect of profits arising therefrom. The test 
enunciated in — ‘Erichsen v. Last’, (1882) 8 
QBD 414 was applied, viz., where were the 
profitable contracts made? Lord Esher, M. R 
summed up the position thus: 

“The making of contracts in such a case as the 
present is the whole substance and essence of 
the trade, and so the appellants exercise a 
business in England.” 

(14) In — ‘Grainger and Son v. Gough’, 
(1856) AC 325, a foreign merchant who can- 
vassed through agents in the United Kingdom 
for orders for the sale of his merchandise to 
customers in the United Kingdom was held not 
liable to income-tax in the United Kingdom as 
lie did not exercise a trade therein because the 
contracts for the sale and all deliveries of the 
merchandise were made in a foreign country. 
Stress was laid by the learned Lords on the 
fact that no contracts were ever made by the 
canvassing agents on behalf of the assessee. All 
they did was to transmit the orders received, 
and it was open to the merchant to accept 
mem or not. Lord Herschell approved of the 
test enunciated in — ‘Erichsen v. Last’, (1882) 

3 QBD 414, namely where were the contracts 
habitually made? 

(15) The same test was applied by the 
Privy Council in — ‘Lovell and Christmas Ltd. 
v. Commissioner of Taxes’, (1908) AC 46 (PC). 
The rule is stated thus by Their Lordships: 

“One rule is easily deducible from the decided 
cases. The trade or business in question in 
such cases ordinarily consists in making 
certain classes of contracts and in carrying 
those contracts into operation with a view 
to profit; and the rule seems to be that where 
such contracts, forming as they do the 
essence of the business or trade, are habi- 
tually made, there a trade or business is 
carried on within the meaning of the 
Income-tax Acts, so as to render the profits 
liable to income-tax.” 

(16) In — ‘Chief Commissioner of Income- 

tax v. Bhanjee Ramjee and Co\ 44 Mad 773 
(SB) the test laid down in — ‘Werle and Co. 
v. Colquhoun’, (1888) 20 QBD 753, was 

expressly applied. In that case the person 
sought to be taxed under the Indian Income- 
tax Act resided and had his principal place of 
business in Cochin State in Mattancherri which 
adjoined British Cochin and practically formed 
one town with it. The facts found were that 
contracts for the supply of goods were entered 
into and signed at the offices of the firm in 
British Cochin and the goods were delivered at 
the jetties of the purchasers. The sale pro- 
ceeds were paid to the firm’s agent or other 
duly authorised servant in cash in British 
India or by cheques which were encashed in 
banks in British India. In these circumstances 
it was held by a Special Bench consisting of 
Wallis C. J. and Ayling and Krishnan JJ. that 
the profits and gains arising through these 
transactions were assessable under the Indian 
Income-tax Act. 

(17) In the light of the above authorities let 
us see the facts of this case. The contracts of 
sale were made in Fort Cochin. The plaintiff 
or his son was present in Fort Cochin and 
executed the contracts. The delivery of * the 
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goods was undertaken to be given in the yards 
of the respective buyers who were all carrying 
on business in Fort Cochin. On these facts we 
have no hesitation in holding, agreeing with 
the learned Trial Judge, that the plaintiff must 
be held to be a person who carries on the busi- 
ness of buying or selling goods in the State 
of Madras and therefore a dealer within the 
meaning of S. 2 (b) of the Act. The Sales tax, 
as observed in — ‘The Province of Madras v. 
Boddu Paidanna and Sons’, 1942 FCR 90, is a 
tax levied on the occasion of the sale of goods. 
The sales must be deemed to have taken place 
in Fort Cochin which is part of the State of 
Madras. The appellant was therefore rightly 
assessed under the Act. 

(18) The appeal is dismissed with costs. 

B/K.S. Appeal dismissed. 
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T Madras General Sales Ta> 
A, ct ^ °f 1939), S. 2 (h) — Sale — Meaning 
, 77 . Extra-terntona 1 operation of Act - 
Validity of Act. 

The word ‘saie’ in the Madras General 
Sales Tax Act must be understood in a 
popular sense and sales tax can be levied 
under the Act if the transaction substan- 
tially takes place within the Province, not- 
withstanding that the property in the 
goods does not pass within the State 
Though on this construction the Act would 
have extra-territorial operation affecting 
transactions concluded in other States, it 

around ^ h6ld t0 be <ultra vires ’ on that 
", m (Paras 13 and 14) 

Arf b iq S nf e iQ?oi X iT Ma A ras General Sales Tax 
Act (9 of 1939), Preamble — Object of Act 

. The ob if c t of the Sales Tax Act is to 
impose a tax on all sales and it is a tax 
imposed on the occasion of sale. (Para 4) 

d Ct ed 9 h° f m 3 d* S- i^b1^ X pllTa«on S 2 le fintro S 

ment) Act, 25 should^ 

construed as enacted for removing AmiH+ir , a 
not to effect change in law ™ 8 " 
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. VENKATARAMA AYYAR J. : The appellant 
is a partner of a firm of merchants called 


‘Indo-Malayan Trading Company’ and has been 
convicted in proceedings taken under Section 
15 of the Madras General Sales Tax Act for 
failure to pay the tax which had been imposed 
on the said firm. The Indo-Malayan Trading 
Company carries on the business of purchasing 
and selling groundnut oil, sago and kirana 
articles and has its head office in the City of 
Madras. 

The usual course of business is that the firm 
receives orders from merchants in Calcutta for 
the supply of these articles; the orders are 
accepted in Madras; the articles are purchased 
in the local markets and despatched to Cal- 
cutta by rail or steamer. The relative railway 
receipts or biils of lading are taken in the 
name of the sellers and so are the insurance 
policies. They are then forwarded to their 
bankers in Calcutta who deliver the same to 
the consignees on payment of the price and 
other charges. During the period from 1-4-1947 
to 31-12-1947, which is the period of assess- 
ment concerned in these proceedings the turn- 
over of such transactions amounted to 
Rs. 37,/ 5,35/. The point for decision is whe- 
ther sales tax is leviable on this amount. 

(2) The contention of the assessee is that 
the title to the goods sold passed only in Cal- 
cutta because the documents of title v/ere 
taken in the name of the sellers and delivered 
to the purchaser on payment of the price at 
Calcutta and that consequently there was no 
sale within the Province of Madras and there- 

Ju re, A n ? liabilit y pay the tax arises under 
the Act. The Deputy Commercial Tax Officer 
passed an order on 12-3-1949 rejecting this con- 
tention and assessing the firm to sales tax on 
these transactions and this decision was affirm- 
ed on appeal by the Commercial Tax Officer 
by his order dated 29-5-1949. On 2-6-1949 
notice of the final assessment and demand for 

payment of the amount of tax was issued to 
the firm. 

The assessees • preferred a revision to the 
Board and that was dismissed on 23-5-1950. On 
14-8-1950 the assessees filed a suit O. S. No 
903 of 1950 on the file of the City Civil Court’ 
Madras, for a declaration that the imposition 
of the tax was not justified by the Act and 
was in consequence illegal. That suit was dis- 
missed on 31-7-1951 and an appeal against that 
judgment is pending in this Court, C. C. C. A. 
No. 131 of 1951. Meanwhile, the Government 
instituted the prosecution under Section 15 
C. T. No. 1358 of 1950, out of which the present 
appeal has arisen. The accused pleaded in de- 
fence that the firm was not liable to be taxed 
under the provisions of the Act and that the 
assessment was illegal. That plea was over- 
ruled and tb e appellant was ordered to pay a 
fine of Rs. 1,000 m addition to the tax. Against 
appea^id 0rder the accuse d has preferred this 

(3) The substantial question that arises for 
determination in this appeal is whether the 
sates in question took place within the Pro- 
vince of Madras. Mr. V. T. Rangaswami Iyen- 
gar, the learned Advocate for the appellant 
argues that on the facts already stated — and 
there is no dispute about them — the sellers 
continued to be the owners of the goods until 
they were paid for and cleared in Calcutta and 
under the provisions of the Sale of Goods Act, 
the property in the goods passed to the pur- 
chasers only in Calcutta and that, therefore, 
the sale took place only there. The contention 
of the learned Advocate General, on the other 
hand, is that for purposes of General Sales Tax 
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Act the Question whether there wa s a sale with- 
in the Province oi' Madras would have to be 
determined on a factual basis as to where the 
transaction took place and not on a considera- 
tion of questions as to where property passed 
in the goods. 

It is conceded on behalf of the Government 
that if the correct principle to apply is to deter- 
mine where property in goods passed, the sales 
in question could not be held to have taken 
place within the Province of Madras. On the 
other hand, it is equally indisputable that if 
the true test is to determine where the transac- 
tions took place, the finding that the sales in 
question took place within the Province of 
Madras is unassailable, because the firm had 
its head office at Madras; its accounts were 
maintained at Madras; the goods which were 
the subject matter of sale were in Madras and 
delivered to common carriers in Madras; and 
the sale price was entered in the Madras ac- 
counts. The question is which of these two 
stand-points is the correct one to adopt under 
the Act 

(4) The word ‘sale’ has both a legal and a 
popular sense. In the legal sense it imports 
passing of property in the goods. In its popu- 
lar sense it signifies the transaction which re- 
sults in the passing of property. To a lawyer the 
legal sense would appear to be the correct one 
to be given to the word in the Sales Tax Act. 
That is the conception which is familiarised in 
the provisions of Sale of Goods Act. If one 
leaves out of account sales tax legislation 
which is of comparatively recent origin, ques- 
tions relating to sale of goods usually come up 
before the Courts only in connection with dis- 
putes between the sellers and purchasers. If 
the goods perish, on whom is the loss to fall? 
If the purchaser becomes insolvent before pay- 
ment of price can the goods be claimed by 
the trustee in bankruptcy? 

For deciding these and similar questions it 
is necessary to determine at what point of time 
the property in goods passed to the purchaser. 
Sometimes when the point for determination is 
as to jurisdiction of Courts to entertain suits 
based on contract, it may be material to con- 
sider where property in the goods passed, that 
being part of the cause of action. These being 
the questions which are accustomed to be de- 
bated in connection with sale of goods, it is 
natural that a lawyer should, as a matter of 
first impression approach the question of sale 
under the Sales Tax Act with the same con- 
cept of a sale. But if the matter is further con- 
sidered it will be seen that considerations 
which arise under the Sales Tax Act are alto- 
gether different from those which arise under 
the Sale of Goods Act. 

The object of the Sales Tax Act is to impose 
a tax on all sales and it is a tax imposed on 
the occasion of sale. Vide — ‘The Province of 
Madras v. Boddu Paidanna & Sons’, 1942 FCR 
90, — ‘Vakkan v. Province of Madras’, 65 Mad. 
LW 793 and — 'V. M. Syed Mohamed & Co. v. 
State of Madras’, W.P. Nos. 21 and 41 of 1952. 
So far as the Government is concerned, it 
would be immaterial at what point of time pro- 
perty in the goods actually passed from the 
seller to the buyer. Of course, there must be 
a completed sale before tax can be levied and 
there would be a completed sale only when 
property passes. That is the scope of the defi- 
nition of ‘sale’ in section 2(h). But when once 
there is a completed sale, the question when 
property passed in the goods would be a mat- 
ter of no concern or consequence for purposes 


&.I.B. I 1 

of the Sales Tax Act. The Government is in- I 
terested only in collecting the tax due in res- I 
pect of the sale and the only fact about which I 
it has to satisfy itself is whether the sale took I 
place within the Province of Madras. In this I 
context the popular meaning of the word is I 
the more natural one and there is good reason I 
for adopting it. 1 

The Officers who have got to assess the tax I 
under the Act need not necessarily be lawyers I 
and it is difficult to believe that the Legisla- I 
ture would have entrusted to their decision I 
abstruse questions as to passing of property I 
which have taxed the legal acumen of learned I 
Judges and lawyers. It is far more probable I 
that they were expected to base their decision I 
on facts and circumstances showing where the I 
transaction took place. They would, in this I 
view, have to enquire where the office of the I 
dealer is located, where the accounts are main- I 
tained, where the bargains are made, where I 
the goods were actually lying at the time of I 
the bargain, where they were consigned in pur- I 
suance of the contract, and where the sale pro- I 
ceeds were dealt with. These and similar mat- I 
ters are questions of fact which could properly I 
be left to the determination of administrative I 

tribunals. ^ , I 

(5) In — ‘Norfolk and W. R. Co. v. Sims’, I 
(1903) 191 US 441: 48 Law Ed 254 at p. 256 I 
the facts were that Messrs. Sears Roebuck and I 
Company who were manufacturers of sewing I 
machines in Chicago in the State of Illinois I 
sold a machine to Mrs. Satterfield of Roxboro I 
in the Stale of North Carolina and consigned I 
the same through a common-carrier. The sel- I 
lers took out a bill of lading and sent the same I 
to an agent at Roxboro who delivered the same 1 
to Mrs. Satterfield on receipt of the price. Be- I 
fore Mrs. Satterfield could take delivery of the I 
machine, the local authorities seized it for pay- I 
ment of a tax alleged to be due from the sellers I 
by virtue of a statute of North Carolina which I 
imposed a licence tax on all persons “engaged I 
in the business of selling” within the State. I 
The question was whether on the facts found, I 
the sellers could be held to have carried on I 
business in selling in \ Roxboro. The contention I 
of the local authority was that the property in | 
the machine passed only at Roxboro when the 
bill of lading was delivered on payment of 
price and therefore there was “business of 
selling” within the State. In negativing this 
contention the Court observed: 

“While it may be entirely true that the pro- 
perty in the thing sold does not pass under a 
C. O. D. consignment (collection on deli- 
very) until delivery of the goods and pay- 
ment to the carrier and hence it may 
said that the sale is not completed until then, 
yet, as a matter of fact the bargain is made, 
and the contract of sale completed as such, 
when the order is received in Chicago, and 
the machine shipped in pursuance thereof. A 
sale really consists of two separate and dis- 
tinct elements; first, a contract of sale, which 
is completed when the offer is made and ac- 
cepted; and second, a delivery of the pro- 
perty which may precede, be accompanied 
by, or follow the payment of the price, as 
may have been agreed upon between the 
parties. 

The substance of the sale is the agree- 
ment to sell, and its acceptance. That pos- 
session shall be retained until payment ol 
the price may or may not have been a part 
nf the original bargain, but in substance it 
is a mere method of collection, and we have 
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never understood that a licence could be im- 
posed upon this transaction except in con- 
nection with the prior agreement to sell, al- 
though in certain cases arising under the 
police power it has been held that the sale 
is not completed until delivery and some- 
times not until payment. Were it not for the 
opinion of the Supreme Court of North Caro- 
lina, we should have said that the words 
“engaged in the business of selling the same 
within the State” had reference to the word 
“ ‘selling’ in its popular and ordinary sense 
of selling from a stock on hand or upon a 
special order to a manufacturer and not to a 
mere method of collecting the money.” 

In — ‘American Express Co. v. State of Iowa’, 
(1905) 196 US 133: 49 Law Ed 417 at p. 422, 
the question again arose with reference to 
goods shipped from one State to another un- 
der a C. 6. D. contract. After observing that 
opinion was divided as to when under such a 
contract property passed the Court proceeded 
on to state : 

“But we need not consider this subject. Be- 
yond possible question the contract to sell 
and ship was completed in Illinois. The right 
of the parties to make a contract in Illinois 
for the sale and purchase of merchandise, 
and in doing so, to fix by agreement the time 
when and condition on which the completed 
title should pass, is beyond question.” 

(6) The precise question which came up for 
decision in the above cases was with reference 
to the commerce clause. But the principles laid 
down therein as to what constitutes sales 
would equally be applicable on a question as 
to where the sale actually takes place in a 
transaction of an inter-state character. 

(7) The following observations of Black J. 
in — ‘Richfield Oil Corporation v. State Board 
of Equalization’, (1946) 329 US 69: 91 Law Ed 
80 at p. 95 may be appositely quoted : 

“This purely intra-State sale transaction can- 
not properly be held to have lost its intra- 
State pre-exportation status by reason of 
the fact that the parties did not intend “title 
to pass” until the oil was delivered at the 
purchaser’s ship. For formal “passage of 
title” is not an adequate criterion for mea- 
suring a state’s constitutional power to tax 
sales made within the State. Private parties 
are free to decide, so far as their own inte- 
rests are concerned, when legal title shall 
be considered to “pass”. But a state surely 
is not required bv the Constitution to for- 
bear from taxing that part of a sale transac- 
tion which precedes the particular moment 
the parties have arbitrarily selected for a 
•conceptual transfer of title. 

Nor need a state withhold the exercise of 
its power to tax sales until an article is de- 
livered or paid for. That delivery, perhaps 
the last step in executing this agreement to 
■sell, happened to border on the imaginary 
line where the actual exporter took posses- 
sion does not justify us in concluding that 
therefore this wholesale transaction occurred 
after exportation. Constitutional interpreta- 
tions which make serious inroads into the 
power of both the States and the Federal 
Government to tax sales made by local busi- 
nesses should not turn on fine legal concepts 
of when title passed or delivery occurred in 
relation to the beginning of exportation.” 

(8) The point for decision in this case also 
was whether the transaction in question was 
repugnant to Article 1, Section 10 (2) of the 
.American 'Constitution. But the observations 
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quoted above enunciate a general principle 
which is capable of application to determina- 
tions of the power of a State to impose tax on 
sales. 

(9) In — ‘Vakkan v. Province of Madras’, 65 
Mad. LW 793 a subject of the State of Cochin 
entered into contracts of sale in Fort Cochin 
in British India and the goods were also de- 
livered in Fort Cochin. On these facts it was 
held that the sale must be deemed to have 
taken place in the State of Madras and that 
taxes were rightly imposed in respect of such 
sales under the Madras General Sales Tax Act. 

(11) Our attention was invited to the deci- 
sion of Krishnaswami Nayudu J., in — ‘Louis 
Dreyfus & Co. v. Province of Madras’, C. S. 
No. 446 of 1947 (Mad.) on the Original Side 
of this Court. One of the points that arose for 
determination there was whether the imposi- 
tion of sales tax was illegal on the ground that 
the sales did not take place within the Pro- 
vince. The question was argued on the basis 
that sale takes place where property in the 
goods passes and on that basis it was held by 
the learned Judge that the property in the 
goods passed at Manna Goa and not in Mad- 
ras and that, therefore, the imposition was 
illegal. But the contention now raised by the 
Advocate General was not put forward in that 
case and the decision is accordingly of no assis- 
tance in the determination of the question now 
under consideration. 

(12) Counsel for the appellant sought to 
build an argument on the basis of the Madras 
Act XXV of 1947 which introduced Explana- 
tion (2) to the definition of sale of goods un- 
der the Act. It runs as follows : 

“Explanation (2). Notwithstanding anything 
to the contrary in the Indian Sale of Goods 
Act, 1930, the sale or purchase of any goods 
shall be deemed, for the purposes of this 
Act, to have taken place in this Province, 
wherever the contract of sale or purchase 
might have been made : 

(a) if the goods were actually in this Pro- 
vince at the time when the contract of sale 
or purchase in respect thereof was made, or 

(b) in case the contract was ‘for the sale or 
purchase of future goods by description, 
then, if the goods are actually produced in 
this Province at any time after the contract 
of sale or purchase in respect thereof was 
made.” 

(13) It was argued that this Explanation re- 
cognizes that under the Act as it stood prior 
to the amendment, the question as to where 
the sale took place should be determined in ac- 
cordance with the principles laid down in the 
Sale of Goods Act and as the Explanation 
came into force only on 1-1-1948, it has to be 
ignored for the purpose of the present pro- 
ceedings which relate to the assessment for the 
period from 1-4-1947 to 31-12-1947. This argu- 
ment proceeds on the assumption that the ob- 
ject of the amendment was to effect a change 
in the law. That, however, is not necessarily 
the case. Explanations are inserted for re- 
moving doubts and declaring the law. Expla- 
nation (2) no doubt states that “notwithstand- 
ing anything to the contrary in the Indian 
Sale of Goods Act, 1930” the sale should be 
deemed to have taken place in this Province, 
wherever the contract of sale or purchase 
might have been made. 

But the Sale of Goods Act contains no pro- 
vision that a sale takes place where a contract 
of sale or purchase takes place. There is not 
even a provision in the Act as to where a sale 
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takes place, even though there are provisions 
as to when property passes in the goods. Un- 
der the circumstances, it is more natural to 
•construe the Explanation as enacted for re- 
moving doubts and not to effect a change in 
:the law. Our conclusion accordingly is that 
the word 'sale’ in the Madras General Sales 
Tax Act must be understood in a popular sense 
and sales tax can be levied under the Act if 
the transaction substantially takes place with- 
in this Province, notwithstanding that the pro- 
perty in the goods does not pass within the 
'State. 

(14) A contention was raised that on this con- 
struction the Madras General Sales Tax Act 
would have extra-territorial operation affecting 
transactions concluded in other States & that it 
would, therefore, be ultra vires. The answer 
to this contention is furnished by the decision 
of the Privy Council in — ‘Wallace Brothers 
& Co. Ltd. v. Commr. of Income Tax, Bom- 
bay’, 1948 FLJ 32 at p. 36. There, a Company 
incorporated in England having its registered 
office there was carrying on business in India. 
The income-tax authorities in India acting un- 
der the provisions of the Indian Income Tax 
Act imposed a tax on the company not merely 
in respect of the income received in India but 
also of the income received in England. On 
the question whether the Indian Legislature 
was competent to tax the income received from 
England, the Privy Council observed : 

“The resulting general conception as to the 
scope of income-tax is that, given a suffi- 
cient territorial connection between the per- 
son sought to be charged and the country 
seeking to tax him, income-tax may proper- 
ly extend to that person in respect of his 
foreign income.” 

In — ‘A. H. Wadia v. Commissioner of Income- 
tax’, Bombay, 1949 FLJ 18, the Gwalior Dur- 
bar was advancing large sums on mortgage of 
debentures over property in British India. The 
question was whether interest received by the 
Durbar at Gwalior was assessable to income- 
tax. The assessee contended that Section 42 (i) 
of the Income Tax Act under which the assess- 
ment was sought to be made was extra-terri- 
torial in its operation and therefore, ultra vires 
of the Indian Legislature. It was held by the 
majority that on the facts there was sufficient 
connection to clothe the Indian Legislature 
with competence to impose the tax and that, 
therefore, the assessment was not illegal. 

In — ‘Commissioner of Taxation v. Kirk’, 
(1900) AC 588, the question arose with refer- 
ence to ores extracted in New South Wales 
and sold as finished products outside the State. 
The sale proceeds were realised outside the 
State. The State of New South Wales sought 
to levy income-tax on the profits made on such 
sales. The Privy Council held that it was with- 
in the competence of the Legislature of New 
South Wales to impose tax even though the 
profits were received outside the State, as part 
of the process was within the State. In — 
‘International Harvester Co. of Canada Ltd. v. 
Provincial Tax Commission’, (1949) AC 36, 
the Privy Council after quoting with approval 
the above decision observed that “regarding 
profit as arising solely at the place of sale” is 
fallacious. Vide also the decision of this Court 
in — 'Vakkan v. Province of Madras’, 65 Mad. 
LW 793. On these authorities, the attack on 
the Madras General Sales Tax Act on the 
ground that it is extra-territorial in its opera- 
tion must fail. 


(15) In the result, this appeal fails and is 
dismissed. 

(16) RAJAMANNAR C. J. : I agree. 

A/V.R.B. Appeal dismissed. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

In re P. Ramamoorthi, Petitioner. 

Writ Petn. No. 244 of 1952, D/- 7-4-1952. 

(a) Constitution of India (1950), Art. 226 — 
Writ of Certiorari — Powers of High Court — 
Who can apply — Nomination of members to 
Legislature by Governor — Right of a person 
either as legislator or as citizen to apply for 
writ — Infringement of mere political rights no 
ground for issue of writ. 

It is not the province of the High Court 
to interfere either ‘suo motu’ or at the 
instance of any person whenever there is 
any disregard or violation of any of the 
provisions of the Constitution. Its power 
under Art. 226 of the Constitution can only 
be involved at the instance of a person 
who has a personal grievance against any 
act of the State in its executive capacity 
which inflicts a legal injury on him since 
the right which is the foundation of a 
petition under Art. 226 of the Constitution 
or a corresponding provision is a personal 
and individual right. — ‘Sweatt v. Painter’, 
(1950) 339 US 629: 94 Law Ed 1114, AIR 
1951 SC 41, Rel. on. (Para 3) 

A person either as a member of the 
legislature or a citizen has no such per- 
sonal and direct interest in the matter of 
the nomination of a member to legislature 
as to enable him to invoke the provisions 
of Art. 226 of the Constitution. (Para 4) 

As a remote consequence of the nomina- 
tion it may be that he had been deprived 
of the opportunity, along with the other 
members of his party in the legislatures, 
of forming the ministry and having the 
nominations to the legislature made on the 
advice of that ministry. But where that 
cannot be said to affect his personal rights 
even in an indirect manner, he cannot 
question the validity of nomination by an 
application under Art. 226. (Para 5) 

His political rights if any cannot come 
into play in a Court of law unless such 
rights have the character of a legal right. 
Otherwise any discussion of such rights 
would be outside the scope of judicial deci- 
sion. (Para 4) 

Anno: Civil P. C., App. Ill; Const, of Ind., 
Art. 226 N. 13. 

(b) Constitution of India (1950), Art. 164 — 

Quaere — Act of Governor calling a P^sson 
to form ministry — It is extremely doubtful 
whether action can be subject matter of any 
petition in a Court of law. (Para 4) 

(c) Constitution of India (1950), Arts, 164 
and 171 — Rights of Legislator. 

As a Legislator a person has no right 
to see that the nominations to the legis- 
lature are made properly or that any par- 
ticular individual does not form a ministry 
which may be entrusted with the Govern- 
ment of the State. (Para 6) 

Petitioner in Person. 
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REFERENCES: Courtwar/Chronological/ Paras 

(’51) 1951 SCJ 29: (AIR 1951 SC 41) 3 

( 50) 63 Mad LW 89 (Journal Section): 
(1950-339 US 629: 94 Law Ed 1114) 3 

RAJAMANNAR C. J.: This is an application 
under Art. 226 of the Constitution lor the 
issue of a writ of certiorari to call for the 
records and quash the order of His Excellency 
the Governor of Madras made in G. O. Ms. 
No. 1005 Public (Elections) dated 31st March 
1952. The said order runs as follows: 

“In pursuance of Cls. 3 (e) & (5) of Art. 171 
of the Constitution of India, I, Sri Prakasa, 
Governor of Madras, hereby nominate the 
following persons to be members of the 
Madras Legislative Council: 

1. Sri Chakravarthi Rajagopalachari 

2. Janab Mahammad Usman 

3. Sri Vellapuram Bashyam Ayyangar 

4. Sri Omandur P. Ramaswami Reddiar.” 
The petitioner is a citizen of India and one of 
the members of the Madras Legislative 
Assembly elected on the Communist’s Party 
ticket in the recent general elections held in 
January 1952. In this application he attacks 
m particular the nomination of the second res- 
pondent, namely, Sri C. Rajagopalachari, on 
several grounds. In view of our decision that 
the application is not sustainable at the in- 
stance of the petitioner in this case, it is not 
necessary to set out except in the barest out- 
line the several grounds on which the validity 
of the nomination is impugned. 

• ^ ii Va ^ a ^ e &ed that the nomination 
is virtually in exercise of fraud of the powers 

conferred by the Constitution on the Governor 

because the nomination was made with the 

ulterior object of assisting the Congress Le<ns- 

iature Party. The next ground on which Ihe 

vahdity of the nomination is challenged is that 

the Governor cannot exercise the power of 

making the nominations under Art 171 n'i 

h ^ c 9 ns ^ tution except on the 

advice of the Council of Ministers and having 

Ff^d to the fact that the nominations are 

to the Legislative Council which has noC yet 

begun to function, the Council of Ministers 

who can advise the Government in this matter 

will be the Council of Ministers appointed from 

and out of the new Legislative bodies. We 

refrain from making any remarks on the 

S ° ni Wp t i 1 . ese several contentions. 

( )W? mu ft first, dispose of the argument 
that it is not necessary for the petitioner to 
have any personal and direct interest in the 
matter in respect of which he makes the appli- 
cation and that it is the duty of this court to 
interfere under Art 226 of the Constitution 
whenever any violation of any of the nrnvi 
sions of the Constitution is brought to the 
notice of the court ‘pro bono publico’ by any 
citizen of the State The petitioner who 
argued his case himself went to the extent nf 
saying that even if the attention of this court 
was not drawn by any person, it was still 
incumbent on this court so far as it was prac- ' 
ticable, to interfere in this manner ‘suo motu’ 
Indeed it was said that this duty followed from 
the form of oath taken by the Judges of this 
Court which comprises ‘inter alia’ the promise 
to uphold the Constitution and the Laws We 
have no hesitation in not accepting this ’argu- 
ment. It is certainly not the province of this 
court to interfere either ‘suo motu’ or at the 
instance of any person whenever there is any 
disregard or violation of any of the provisions 
of the Constitution. Our power under Art. 226 
of the Constitution can only be invoked at the 
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instance of a person who has a personal griev- 
ance against any act of the State in its execu-' 
uve capacity which inflicts a legal injurv on 
him. _ it has been held over and over again 
both in the United States of America and in 
this country that . the right which is the* 
foundation of a petition under Art. 226 of the! 
Constitution or a corresponding provision is a’ 
personal and individual right. Chief Justice 1 
Vmson of the United States in a recent case — 

ISweatt v. Painter’, 63 Mad LW 89 (Journal 
Section), observed: 

It is fundamental that these cases concern 
righcs which are personal and present.” 

The Supreme Court of this country has also 
adopted the same principle — ‘Charanjitlal 
Chowdhury v. The Union of India’, 1951 

(4) It therefore falls to be considered whe- 
mer the petitioner is in any manner personally 
injured by the nomination of the second res- 
pondent. In the affidavit filed by him in 

support of the application he states thus in 
paragraph 10: 

“I submit that I am affected by the order of 
the first respondent inasmuch as I am 
deprived of the right along with other 
members of the Legislative Assembly to have 
the new Government and to have the nomi- 
nations of the Legislative Council made on 
he advice of the Council of Ministers res- 
ponsible to the legislative Assembly. Further 

a S 4 UC>1 ?1^ as the powers conferred under 
Art 171 (3) (e) and (5) affect the com- 
position of the Legislature and therefore anv 

.f. a ti°n that may be passed affects every 
citizen of the Indian Union.” 

In spite of the eloquent argument of the peti- 
tioner we are unable to agree with him that he 
has any such personal and direct interest in the 
matter of the nomination as to enable him to 
invoke the provisions of Art. 226 of the Con- 
stitution. Tne petitioner developed an argu- 
ment that he was personally affected by the 
order of nomination because if Sri C. Raia- 
gopalachari had not been nominated but 
nevertheless had been called upon to form a 
ministry as the Chief Minister, then Sri C 
Rajagopalachari would have had to face an 
election at the end of six months from the 
date of his nomination and at such an election 
the party to which he belongs might be able to 
defeat him. In our opinion the petitioner is 
mixing up two things. What is actually 
impugned m this petition is the nomination of 
Sn C. Rajagopalachari and not the act of the 
Governor in calling upon him to form the 
ministry. The latter act is not the sSbiect 
matter of this petition; and we have gravd 
doubts whether that action can be the subject- 
matter of any petition in a court of law So 
in any consideration of the validity of the 
nomination, we should completely omit anv 
reference to the action of the Governor In 
calling upon Sri C. Rajagopalachari to form 
he ministry. Now in what way can the petU 
tioner be said to have been personally 
aggrieved by this nomination? Surely, he 
cannot say that the majority which his party 
commands has been upset by this nomination. 

He is unable to specify any right, be it pro- 
perty right or personal right, which has been 
infringed in any manner by the nomina- 
tion. The petitioner snoke of political rights 
We presume that these political rights can 
come into play in a court of law only in so far 
as they have the character of legal rights 
Otherwise, any discussion as to political right 
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would be completely outside the scope of 
judicial decision. But we are unable to see 
even such political rights of the petitioner being 

infringed. 

(5) It was said that but for the nomination, 
it would have been possible for the petitioner 
along with the other members of his party to 
have formed a new ministry and to have the 
nominations made on the advice ol' the mem- 
bers of that ministry. This is, to say the least, 
a very remote consequence oi the nomination. 
vVe are unable to see any personal right of the 
petitioner which can be said to have been 
infringed even in an indirect manner by the 
nomination by the Governor of the second res- 
pondent. 

(6) Finally, the petitioner dilated on his 
right as a Legislator to see that the nomina- 
tions were made properly. We do not agree 
that the petitioner has any such right as a 
Legislator. Nor has he got a right to see that 
Sri C. Rajagopalachari does not form a 
ministry which may be entrusted with the 
Government of the State. 

(7) This application must therefore be, and 
is hereby dismissed. 


A/M.K.S. 


Application dismissed. 
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CHANDRA REDDI J. 

In re V. Chakkarai Chettiar, Petitioner. 

Writ Petn. No. 430 of 1952, D/- 15-5-1952. 

y * (a) Constitution of India, Art. 226 — 
Writ of ‘quo warranto* — Petitioner not 
Interested in the subject matter — Writ cannot 

be issued. 

The jurisdiction of the High Court under 
Art. 226 can be invoked only by a person, 
who has suffered a personal injury. The 
writ of ‘quo warranto’, being one of the 
writs mentioned in Art. 226 falls within the 
purview of this rule. The contention that 
Art. 226 enables a citizen of India to ask 
for the issue of a writ in the nature of 
‘quo warranto’ in order to have the right 
of a person to an office determined, in the 
interest of the public, although he has no 
personal or direct interest in the matter, 
is, therefore, untenable. So long as the 
personal rights of the petitioner are not 
affected and he is not aggrieved by the act 
of the Government, he is not entitled to 
question the validity of the act by apply- 
ing for such a writ. A. I. R. 1953 Mad 94, 
Rel. on. Case law referred. (Para 11) 

(b) Constitution of India, Art. 226 — ‘And 
tor any other purpose* — Meaning — Does not 
allow petitions for agitating public questions. 

The expression “and for any other pur- 
pose” in Art. 226 does not lend support to 
the contention that even for the purpose of 
agitating public questions, the applicant 
can resort to the process of ‘quo warranto* 
mentioned in the Article. The expression 
cannot be interpreted to mean a purpose 
other than protection of the legal rights of 
a person. Courts are only for the purpose 
of adjudicating upon legal rights of per- 
sons and it is not their province to decide 
questions of academic importance. The 
jurisdiction under Art. 226 can be invoked 
only by or at the instance of a person, 
who has suffered a legal injury at the 
hands of the executive Government of the 


State or some tribunal and the rights under 
the Article are personal and direct. 

(Para 9) 

S. Mohan Kumara Mangalam, for Petitioner. 
REFERENCES: Courtwar/Chronological/ Paras 
(’44) 48 Cal WN 766 8 

(1864) 11 LT (NS) 372: (148 RR 840) 7 

(1914) 235 US 151: (59 Law Ed 169) 3 

(’51) 1951 SCJ 29: (AIR 1951 SC 41) 5, 6 

(’52) W. P. No. 244 of 1952: AIR 1953 
Mad 94) 3, 4 

ORDER: This application is by a member of 
the Legislative Council to call upon the res- 
pondent to show cause why writ in the nature 
of Quo Warranto should not be issued against 
him to show by what authority he claims to 
be a member of the Madras Legislative Coun- 
cil. Through the medium of this writ, the 
applicant calls in question the validity of the 
nomination of the respondent made by • His 
Excellency the Governor of Madras on the 31st 
March 1952 in G. O. Ms. No. 1005 Public 
(Elections). The subject matter of these pro- 
ceedings runs as follows: 

“In pursuance of clauses (3) (e) and (5) of 
Art. 171 of the Constitution of India, I, Sri 
Prakasa, Governor of Madras, hereby nomi- 
nate the following persons to be members 
of the Madras Legislative Council: 

1. Sri Chakravarthi Rajagopalachari, 

2. Janab Mahammad Usman, 

3. Sri Vellapuram Bhashyam Aiyangar, 

4. Sri Omandur P. Ramaswami Reddiar.” 

(2) The applicant urges that this order 
nominating the respondent is invalid for two 
reasons: (1) that this is virtually a fraud of 
the powers conferred by the Constitution on the 
Governor, because the Governor by nominating 
the respondent wanted to assist the Congress 
Legislature Party; and (2) that the Governor 
could not exercise the power of making the 
nomination under Art. 171, clauses (3) (e) and 
(5) of the Constitution except on the advice of 
the Council of Ministers and having regard to 
the fact that by the date of the nomination the 
new ministry was not formed, the Governor 
could not have had the benefit of the advice 
of the Council of Ministers. 

(3) Before I examine the soundness of these 
contentions, I have first of all to see whether 
the petitioner has ‘locus standi’ to maintain 
this application. Attacking the validity of this 
very nomination, a petition was filed ( — ‘In re 
P. Ramamoorthi*, W. P. No. 244 of 1952 (Mad)) 
by one Ramamurthi, an elected member of the 
Legislative Assembly. The grounds of attack 
on the nomination of the respondent by His 
Excellency the Governor in that petition are 
the same as in the present one. A Bench of 
this court, consisting of the Chief Justice and 
Venkatarama Aiyar J. rejected that petition 
on the ground that the petitioner therein could 
not maintain that petition, as there was no 
infraction of his personal right. 

(4) Mr. Mohan Kumara Mangalam in sup- 
port of this petition argues that this decision 
has no application to this case for the reason 
that the principles that govern the issue of a 
writ of certiorari are different from those 
applicable to a proceeding for information in 
the nature of a auo warranto. On this basis 
he seeks to distinguish the decision of tne 
Bench in — ‘W. P. No. 244 of 1952 (Mad) and 
urges that information in the nature of 
warranto can be filed even at the instance o 
a private relator, who has no interest m tne 
office in respect of which he seeks that reliei. 
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' According to him, Art. 226 enables a citizen 
•of India to ask for the issue of such a writ in 
order to have the right of a person to an office 
determined, in the interest of the public, 
although he has no personal or direct interest 
in the matter. It is argued by him that if 
there was no distinction between a writ in the 
nature of a Quo warranto and other writs 
mentioned in Art. 226, no useful purpose was 
served by introducing that writ into Art. 226, 
because in no case in which information in the 
nature of Quo warranto is sought is a relator 
personally or directly interested. I am not 
very much impressed with this argument. 
There may be cases in which an applicant 
seeking that relief may be interested, but that 
need not detain me here long. An answer to 
that contention can be found in the provision 
of Art. 32 of the Constitution Act. Art. 32 (2) 
enacts: 

“The Supreme Court shall have power to 
issue directions or orders or writs, including 
writs in the nature of habeas corpus, manda- 
mus, prohibition, quo warranto and certiorari 
whichever may be appropriate, for the en- 
forcement of any of the rights conferred by 
this Part.” 

So under Art. 32 information in the nature of 
quo warranto can be filed even for protecting 
the fundamental rights. The fundamental rights 
mentioned in Chapter III are rights personal 
and direct to a citizen and for the protection 
of such right resort can be had to the writ of 
quo warranto under Art. 32 of the Constitu- 
tion. In the same manner the Writ in the na- 
ture of Quo warrantors mentioned in Art. 226. 

J. * n. -i 1 - J 1 . J 1 . I , ^ ^ in the conten- 

tion that if the intendment of Art. 226 is only 

the protection of the rights guaranteed in Chap- 
ter III* there is no point in mentioning Quo 
warranto in that Article. Hence the line of dis- 
tinction relied upon by the Counsel for the 
applicant is therefore- not available to him The 
distinction sought to be made is not a sound 

S ^ rem t ^bered that the decision 
® enc h m — Re P. Ramamoorthi’ WP 
No. 244 of 1952 (Mad) is not confined to the 
issue of a writ of certiorari. There the propo- 
sition is stated that the jurisdiction of this 
court under Art. 226 can be invoked only by 
iP ™"’ who has suffered a personal injury. 
The writ of Quo warranto, being one of the 
writs mentioned in Art. 226 falls, in my opi- 

Z% P W nch m Ann PUI 7 iew of the decisfon P 0 f 
the Bench. I do not propose to go at this 

stage into the history of this ancient writ 
which is the foundation of the present day in- 
formation in the nature of Quo warranto nrinr 
to the framing of the Constitution P 

(5) In this context, I may refer to the oh 
servations of the Supreme Court in — Vha 

ScTyf 1 Ch ° WdhUry v ' Union of ^dia’, 1951 

“It has been held in a number of caspc in 

United States of America thlt no one except 

those whose rights are directly affected by 

a law can raise the question of the constitu- 
tionality of that law.” sluu 

This principle has been very clearlv 

H^hes J in - ‘Macabe / Atchison’ 

235 US 151 in these words : ' 

“It is an elementary principle that' in order 
to justify the granting of this extraordinaiO 
relief, complainant’s need of it and the ab 
sence of an adequate remedy at law must 
clearlv appear. The complainant cannot suc- 
ceed because someone else may be hurt Nor 
does it make any difference that other per- 
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sons who may be injured are persons of the 
same race or occupation. It is the fact, clear- 
ly established, of injury to the complainant 
— not to others — which justifies judicial 
interference.” 

(6) In — ‘Charanjitlal Chowdhury v. Union 
of India’, 1951 SCJ 29, the validity of the 
Sholapur Spinning and Weaving Co. (Emer- 
gency Provisions; Act passed by Parliament 
was impugned by a holder of a share in the 
company by moving for a writ of mandamus 
and certain other reliefs under Art. 32 of the 
Constitution. The opinion expressed by the 
Supreme Court was that an individual share- 
h older was not entitled to challenge the vali- 
dity of the enactment, which affects the funda- 
mental rights of the company, except to the 
extent that it constitutes an infraction of his 
rights. 

(7) It may not be out of place to quote what 
Crompton J. said in — ‘Reg v. Briggs’, (1864) 
11 LT (NS) 372 that, 

“the object of having a relator who has an 
interest is that a mere man of straw should 
not be put forward; but surely in such a case 

as this an owner of property in the town has 
an interest.” 

(8) Mr. Mohan Kumara Mangalam invited 

my attention to some cases as substantiating 

the proposition that information in the nature 

of Quo warranto can lie at the instance of a 

private relator, who has no interest therein. I 

do not think the cases cited by him have much 

k^t'ttig because it has not been decided in any 

of these cases that a relator need not have 

any interest in the matter. In fact, one of the 

cases relied upon by him, viz., — ‘In re Ban- 

wanlal Roy’, 48 Cal WN 766 contains some ob- 

servations, which are far from being helpful 

to him. Das J. at page 797 of the report re- 
marked : 

*Tt is a very well known form of process and 
an effective weapon in the judicial armoury 
for the # protection of the rights and fran- 
chise alike of the Crown and the subjects.” 

(9) It was next argued by Mr. Mohan 
Kumara Mangalam that the expression “and 
for any other purpose” lends support to his 
contention that even for the purpose of agitat- 
ing public questions, the applicant can resort to 
the process of Quo warranto mentioned in Art 
226.^ I do not think that that expression can 
be interpreted to mean a purpose other than 
protection of the legal rights of a person 
Courts are only for the purpose of adjudicat- 
ing upon legal rights of persons and it is not 
their province to decide questions of academic 
importance. . I think the jurisdiction under Art 
226 can be invoked only by or at the instance 

has SL l? ered a legal injury at 
the hands of the executive Government of the 

State or some tribunal and the rights under 
the Article are personal and direct. 

, ij 0) * * was alternatively contended on be- 
half o l the applicant that the nomination of 

^ e .«.£ es ^ on( i? n ^ ^ as a ffected the personal rights 
of the applicant. It is argued that the nomi- 
nation of the respondent being unauthorised 
and invalid, the respondent is in the position 
of a stranger intruding into the House and as 
such it affects the personal rights of the appli- 
cant. This P°int has not been mentioned in 
the petition. Even otherwise, I do not- think 
there is much substance in this. Assuming that 
the nomination of the respondent is invalid, it 
cannot be said that there is any invasion of 
the personal rights of the applicant. I fail to 
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see how he is aggrieved by this. None of his 
rights, which are of a legal character, are 
a/iecied by the nomination of the respondent 
herein. 

(11) So long as the personal rights of the 
/petitioner are not affected and he is not ag- 
grieved by the nomination of the respondent, 
he is not, in my opinion, entitled to question 
the validity of the nomination. This obviates 
the necessity to canvass now whether the nomi- 
nation is valid or not and to go into the power 
of His Excellency the Governor to nominate 
the respondent under the circumstances alleged 
in the petition. 

(12) Learned counsel for the petitioner 
wanted permission to amend this application 
into one under Art. 225 and argue it on that 
basis. I think it is too late now to grant the 
request. I do not feel called upon to permit 
the petitioner to amend the application into 
one under Art. 225 of the Constitution at this 
stage. 

(13) In the circumstances, I decline to issue 
the Writ nisi and the application is dismissed. 

A/D.R.R. Application dismissed. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AYYAR J. 

Indian Metal and Metallurgical Corporation, 
Petitioner v. Industrial Tribunal, Madras and 
another, Respondents. 

Writ Petn. No. 260 of 1951, D/- 3-11-1951. 

f (a) Constitution of India, Art. 19 (1) (g) 
— Right to carry on business — Nature and 
extent — Award under Industrial Disputes 
Act compelling continuance of business — 
Validity — Industrial Disputes Act (1947), 
S. 10. 

Article 19 (1) (g) gives every citizen a 
right to practise any profession or to carry 
on any occupation, trade or business. 
Clause (6) of the same article confers 
powers on the N State to impose restrictions 
on this right. So far as such restrictions 
are concerned, the only question to be 
determined under the Constitution is 
whether the restrictions are reasonable and 
in the interests of the general public. 

Obviously the right conferred by Art. 

19 (1) (g) to carry on any business is not 
absolute. Undeniably, the State has got 
the right to regulate any business, and this 
right need not be confined to “public 
utility business’’ only. Businesses which 
are likely to prove dangerous to public 
safety or public health may be subjected 
to severe restrictive regulations. 

Where however a business is admittedly 
not a public utility service and which has 
not received any special consideration from 
the Government, an award made by the 
Industrial Tribunal appointed under the 
Industrial Disputes Act cannot direct the 
management of an industry to continue to 
carry on any business against their will, 
as it follows from Art. 19 (1) (g) that if 
a citizen has a right to carry on business, 
he must be at liberty not to carry it on 
if he so chooses. Such an award is there- 
fore void to that extent as it is incon- 
sistent with the Constitution. Case law 
referred. (Paras 9, 10, 13) 


t (b) Industrial Disputes Act (1947), Ss Z 
(k) and 10 — Closing down business — Not* an 
industrial dispute — Question outside juris- 
diction of Industrial Tribunal, 

The question whether an employer could 
or could not close down a business per- 
manently or temporarily falls outside the 
purview of the Industrial Disputes Act. * 
No doubt the term “industrial dispute’’ has 
been very widely defined in S. 2 (k) of the 
Act; but it is clear that the definition of 
an “industrial dispute’’ and the Act taken 
as a whole assume the continued existence- 
of an industry. Closing down a business 
even temporarily is distinct and different 
from a lock-out just as the discontinuance 
from service of an employee is not the 
same thing as a strike. While therefore 
the Industrial Tribunal has got the juris- 
diction to adjudicate on the question 
whether a particular lock-out was justified 
or not, it cannot decide the question 
whether an employer can close down his 
business temporarily for an indefinite 
period or permanently. (Para 15) 

K. V. Venkatasubramaniam, for Petitioner; 
V. P. Sarathy, for the State Counsel and 
Arunachalam of Messrs. Arunachalam, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(1923) 67 Law Ed 1103: 262 US 522 6, 8, 9, 12 
(1877) 94 US 113: 24 Law Ed 77 7 

(1920) 251 US 396: 64 Law Ed 323 7 

(1924) 264 US 286: 68 Law Ed 686 8 

(1925) 267 US 552: 69 Law Ed 785 8 

(1934) 291 US 502: 78 Law Ed 940 9 

(1937) 301 US 1: 81 Law Ed 893 12 

ORDER: This is an application made under 
Art. 226 of the Constitution to issue such direc- 
tions, writs or orders as may be deemed 
appropriate to the case and in particular to call 
for the records of the proceedings in Industrial 
Dispute No. 5 of 1951 before the Industrial 
Tribunal, Madras, and to quash the award 
passed therein and the reference on which it 
is based and pass such further or other orders 
as may be deemed fit. The petitioner is the 
Indian Metal and Mettallurgical Corporation, 
a partnership firm and the affidavit in support 
of the application has been filed by one of its 
partners. The firm carries on ‘inier alia’ the 
business of manufacture of brass, copper and 
aluminium sheets at Mettur. It has also a 
factory at Tondiarpet in Madras where brass 
and stainless steel utensils are manufactured. 
On 3rd February 1951 the management put up 
a notice as follows: 

“The factory at Mettur Dam is closed and 
hence the raw materials for this factory are 
not coming. Owing to the serious develop- 
ments in the foreign countries, the present 
condition in the local market is far unfavour- 
able to work. Further still many machineries 
are to be installed for economising production. 
So we are forced to suspend the work for an 
indefinite period till we are able to complete 
the erection and trial to get the sheets (raw 
materials) from our own plant. Therefore 
the work will be suspended from Saturday 
17th instant after the 14th from today.” 

In pursuance of the said notice a further notice 
was put up on 16th February 1951 that pay- 
ment of the wages due to the workmen would 
be made between 17th February and 19th Feb- 
ruary, and subsequently the time for disburse- 
ment was further extended, but most of the 
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workers did not turn up to receive their wages. 
On 18th April 1951 the Government by their 
Order MS. 1762 referred for adjudication to the 
Industrial Tribunal at Madras an industrial 
dispute alleged to have arisen between the 
workers and the management of the petitioner 
Corporation. In the annexure to the order 
were set out the four matters in dispute, 
namely, 


1. Whether the closure of the factory from 17th 
February 1951 is justified, 

2. Whether any compensation is to be paid to 
the discharged workers; 

3. Whether the discharged workers have pre- 
ferential claim for re-employment at the time 
of the reopening of the factory; arid 

4. Whether the discharge of four workers, 
namely, P. A. Dilly, Turner; T. D. Balakrishnan! 
Turner; A. Raju, Fitter; and G. Vasudevan, 
Fitter, is justified. 


On notice from the industrial tribunal to the 
petitioner calling upon the petitioner to present 
its statement after receipt of the workers 
statement, the petitioner liled a counter-affida- 
vit demurring to the competency and validity 
of the order of reference, the jurisdiction of the 
tribunal and canvassing the merits of the case. 
The management also sought to impeach the 
order of reference made by the Government 
by an application made to this Court, but this 
Court felt that there was not sufficient material 
for deciding the question and also expressed 
the view that the petitioner may advance its 
pleas before the tribunal. The matter even- 
tually came up before the Tribunal and the 
Tribunal after an inquiry made an award on 
25th June 1951 directing the payment of all 
arrears of pay etc., from 17th February 1951 
till they were taken back to work to a moiety 
of the personnel in the different branches, the 
selection being determined in the strict 
seniority, the reinstatement of the remaining 
personnel within a period of four months after 
the publication of the award and also directing 
the reinstatement of A. Raju (Fitter) as from 
7th February 1951. 


(2) The Industrial Tribunal went into the 
question whether the management was justi- 
fied in closing the factory. He dealt with the 
several leasons put forward by the management 
for the closure. The first reason put forward 
was that necessary raw materials were not 
availahle for continuing the work of the factory. 
The Industrial Tribunal found that though it 
was difficult to get steel during the neriod it 
was not impossible to do so and that hi any 
case, there was sufficient steel available with 
the company to carry on the manufacture in 
steel for some appreciable period. Even if there 
was a comparable shortage of brass in the local 
factory, the shortage could have been easily 
overcome through purchase in the open mar- 
ket. The second reason was that it was necessary 
to instal various new machines. In the oni 
nion of the Industrial Tribunal, the installation 
of new machines would hardly involve the 
closure of a factory. The Tribunal also reject- 
ed the third reason that the management was 
justified in closing the factory and there could 
be no complaint by the workers as they were 
all temporary hands. The last reason was that 
the factory was working at a loss. Though cer- 
tain extracts from the accounts were filed before 
the Tribunal to show that the factory was work- 
ing at a loss, the Tribunal held that ‘prima 


facie’ the local factory should have earned a 
considerable profit more particularly since the 
Mettur factory was said to have resulted in 
heavy loss. He summed up his finding thus : 

“It is clear, therefore, that none of the rea- 
sons given by the management would have 
really justified the closing down of the 
factory, though the apparent shortage of 
brass to some extent and the necessity for 
the installation of new machinery may have 
justified the actual factory work being re- 
duced to some extent.” 

(3) The Industrial Tribunal did not go info 
the question whether the petitioner had an 
inherent and fundamental right to close down 
the factory & it is this aspect that has been most 
strongly pressed before us. The petitioner sub- 
mits that the management could not in law be 
compelled to continue the business, if it did 
not desire to continue it and that the right of 
an employer to close his factory whenever he 
desires to do so subject to the legal rights of 
the workmen to wages and other benefits is 
part of the fundamental right of property 
guaranteed by the Constitution. The employer 
cannot be forced to continue to run his factory 
nor can he be compelled to carry on his busi- 
ness to enable the workers to earn wages *o 
the argument ran. 


(4) The application was strongly opposed by 
the General Industrial Workers Union reore- 
sentmg the workers of the petitioner corpora- 

;L oi1, tt . th ? affidavit filed by the Secretary of 
the Union, it was alleged that the factory was 

closed down with the intention of putting' down 
the workers and curbing their activities in 
forming an union of workers. They met the 
plea that the management could not be com- 
pelled to continue the business with the asser- 
tion that the management was wrong in think- 
ing that in a Democratic Republic State the 
management could throw out its workers at its 
whims and fancies and close down the factory 
to suit its convenience and pleasure A pre- 
liminary objection was also taken to the main- 
tainability of the application, because there was 
an appeal against the award to the Industrial 
Appellate Tribunal. iai 


(5) There is no substance in the preliminary 
objection. The appeal will obviously be con- 
fined to the merits cf the case. We doubt if 
the appellate Tribunal has the power to declare 
the reference by the Government to be invalid 
or to hold that Industrial Disputes Act itself 
is invalid or otherwise. In any event the quec- 
tmn which has been raised before us, namelv 
whether the owner of a business can be com- 
pelled to continue it against his will could not 

have been decided by the Appellate Tribunal 

(6) Mr. Venkatasubramania Aiyar learned 
counsel for the petitioner, relied on prindpTes 
of American Constitutional law bearing on si- 
milar questions. The leading decision of the 
Supreme Court is that in — ‘Wolff Packing Co. 
v Court of Industrial Relations’, (1923) 67 Law 
Ed. 1103: 262 U S 522. The company was a 
corporation in the State of Kansas engaged in 
slaughtering hogs and cattle and preparing the 
meat for sale and shipment. It had about 309 
employees. More than half of its products were 
packed and sold beyond the State. The presi- 
dent and secretary of the Meat Cutters Union 
filed a complaint with the Industrial Court 
established under the Court of Industrial Re- 
lations Act. against the company respecting the 
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wages its employees were receiving. The 
Court made an crucr directing an increase of 
wages, lire company reiused to comply with 
the order and iue industrial Court their insti- 
tuted mandamus proceedings in the Supreme 
Court of the Slate to compel compliance. That 
Court appointed a Commissioner who made a 
report that the company had lost heavily 
during the previous year and that there was 
no suili ient evidence of an emergency or dan- 
ger to me public Irom the controversy to justify 
action by the industrial court. The State Sup- 
reme Court ovcriuied this report and held that 
the evidence showed a sullicient emergency and 
upheld the order of the Industrial Court and 
the validity of the Act. The Supreme Court of 
the United States reversed the judgment of the 
State Supreme Court. The opinion of the 
Court was delivered by Chief Justice Tail. He 
first pointed out that the necessary postulate of 
the industrial Court Act was that the State 
representing the people was so much interested 
in their peace, health and comfort that it could 
compel those engaged in the manufacture of 
necessities like food and clothing and the pro- 
duction of fuel, whether owners or workers, to 
continue in their business and employment on 
terms fixed by an agency of the State, if they 
cannot agree. The Act therefore in essence 
curtailed the right of the employer on the one 
hand and of the employee on the other to con- 
tract about his affairs and this was part of the 
liberty of the individual protected by the 
guarantee of the due process clause of the 
Fourteenth Amendment. This abridgement of 
the liberty of the individual could only be justi- 
fied by exceptional circumstances. The question 
was whether there existed such circumstances. 
The argument on behalf of the State ran on 
the following two lines: (1) the Act declared 
that the preparation ot human food was affected 
by public interest and therefore the legislature 
had power to regulate the business, (2) the 
power to regulate a business affected with a 
public interest extended to fixing wages and 
terms of employment to secure continuity of 
operation. In discussing the question, the 
learned Chief Justice divided businesses ' said 
to be clothed with a public interest justifying 
some public regulation into three classes as 
follows : 

“1. Those which are carried on under the 
authority of a public grant of privileges which 
either expressly or impliedly imposes the 
affirmative duty of rendering a public service 
demanded by any member of the public. Such 
are the railroads, other common carriers and 
public utilities. 

2. Certain occupations, regarded as excep- 
tional, the public interest attaching to which, 
recognised from earliest times, has survived 
the period of arbitrary laws by Parliament 
or colonial legislature for regulating all 
trades and callings. Such are those of the 
keepers of inns, cabs and gristmills. 

3. Businesses which, though not public at 
their inception may be fairly said to have 
risen to be such, and have become subject in 
consequence to some government regulation. 
They have come to hold such a peculiar re- 
lation to the public that mis is superimposed 
upon them. In the language of the cases, 
the owner, by devoting his business to the 
public use, in effect, grants the public an in- 
terest in that use, and subjects himself to 


public regulation to the extent of that in- 
terest, although the property continues to be- 
long to its private owner, and to be entitled 
to protection accordingly.” 

It is not necessary to refer at length to the 
learned Chief Justice’s discussion as to when a 
business could be said to be clothed with a 
public interest, as it was common ground be- 
fore us that the business with which we are 
concerned in this case is not one such. But 
even in respect of such a business, he points 
out that 

“to say that a business is clothed with a pub- 
lic interest is not to determine what regula- 
tion may be permissible in view of the pri- 
vate rights of the owner.” 

(7) Dealing with businesses which fall undej 
the third head the learned Judge observes: 

“The ordinary producer, manufacturer or shop- 
keeper may seil or not sell as he likes.” 

He cites with approval the following passage 
from the opinion in — ‘Munn v. People of 
Illinois’, (1877) 91 U. S. 113: 21 Law Ed. 77: 

“When, therefore, one devotes his property to 
a use in which the public has an interest, he 
in effect grants to the public an interest in that 
use, and must submit to be controlled by the 
public for the common good, to the extent of 
the interest he has thus created. He may 
withdraw his grant by discontinuing the use 
but so long as lie maintains the use, he must 
submit to the control,” 
and says : 

“The power of a legislature to compel conti- 
nuity in a business can only arise where the 
obligation of continued service by the owner 
and its employees is direct, and is assumed 
when the business is entered upon. A com- 
mon carrier which accepts a railroad fran- 
chise is not free to withdraw the use of that 
which it has granted to the public. It is true 
that, if operation is iirmossible without con- 
tinuous loss — ‘Brooks Scanlon Co. v Rail- 
Road Commission’, (1920) 231 U S 396 : 64 Law 
Fd. 323 it may give up its franchise and en- 
terprise; but, short of this, it must con- 
tinue. Not so the owner when, by mere 
changed conditions, his business becomes 
clothed with a public interest. He may stop 

at will, whether t ho business be losing or 
profitable.” 

In the result the court held that the Industrial 
Court Act in so far as it permits the fixing of 
wages in t he plaintiff’s company, was in con- 
flict with the Fourteenth Amendment, as it 
deprived it of its property and liberty of con- 
tract without due process of law. 

(8) In — ‘Dorchy v. Kansas (1924) 264 U S 
286: 68 Law Ed. 036 the principle of the deci- 
sion in the — ‘Wolff Packing Co. v. Court of 
Industrial Relations’, (1923) 262 U. S. 522: 67 
Law Ed. 1103 was applied to the coal mines in 
the same State.. It was held that the system 
of compulsory arbitration violated the Federal 
Constitution. In the second ‘Wolff Packing 
Co. v. Court of Industrial Relations’, (1925) 267 
U. S. 552: 09 Law Ed. 785 the Supreme Court 
held that the Industrial Relations Act was un- 
constitutional in so far as it authorised an ad- 
ministrative board to fix hours of labour in 
industries relating to food, clothing and fuel 
ns it was merely a system of compulsory arbi- 
tration for the settlement of labour disputes. 
The judgment in this case affirmed once again 
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i the principles laid down in the — ‘first Wolff 
\ Packing Co. case’, (1923) 262 U. S. 522 : 67 
't Law Ed. 1103. It is sufficient to extract the 
following passage from the concluding part of 
j the opinion in this case: 

“The system of compulsory arbitration which 
the Act establishes is intended to compel, 

( and if sustained will compel, the owner and 
s employees to continue the business on terms 

; which are not of their making. It will con- 

strain them not merely to respect the terms 
if they continue the business, but will con- 
: strain them to continue the business on those 

i terms. True, the terms have some qualifica- 
i tions, but as shown in the prior decision the 
qualifications are rather illusory and do not 
j subtract much from the duty imposed. Such 
a system infringes the liberty of contract and 
rights of property guaranteed by the due pro- 
cess of law clause of the 14th Amendment.” 

. (9) We agree with Mr. Venkatasubramania 

, Aiyar, the learned counsel for the petitioner, 
that the later decision in — ‘Nebbia v. New 
York’, (1934) 291 U. S. 502: 78 Law Ed. 940 
1 has not affected the correctness of the decisions 
in the — ‘Wolff Packing Co. v. Court of Indus- 
trial Relations’, (1923) 262 U. S. 522: 67 Law 
Ed. 1103 and — ‘Wolff Packing Co. v. Court of 
Industrial Relations’, (1925) 267 U. S. 552: 69 
Law Ed. 785 which are cited without disap- 
proval in the course of the judgment in that 
case. But the question is how far the princi- 
ples laid down in these American decisions can 
be applied to the present case which must be 
decided on the provisions of our Constitution 
as interpreted by us. The relevant provision 
is Art. 19(1) (g) which says that every citizen 
has a right to practice any profession or to carry 
on any occupation, trade or business. Clause 
(6) of the same article confers power on the 
State to impose restrictions on this right. It 
would appear that so far as such restrictions 
are concerned, the only question to be deter- 
mined under our Constitution is whether the 
restrictions are reasonable and in the interests 
I of the general public. There is the further 
fact that our Constitution, unlike the Consti- 
tution of the United States, does not declare or 
recognise the freedom of contract. We there- 
fore very much doubt if we can apply whole- 
sale the American decisions to cases arising 
under our Constitution. For instance we find 
it difficult to hold that a legislation fixing 
minimum hours of work or regulating the 
wages is unconstitutional in this country. 

(10) Obviously the right conferred by Art. 
19 (1) (g) to carry on any business is not abso- 
lute. Undeniably, the State has got the right 
to regulate any business, and this right need 
not be confined to what we may call “public 
utility businesses” only. Businesses which are 
likely to prove dangerous to public safety or 
public health may be subjected to severe res- 
trictive regulations, as for instance, the manu- 
facture and sale of ammunition. Inasmuch as 
the general public would be interested even in 
a private business in the sense that the general 
public is the ultimate object of service and 
supply, the State may impose conditions in the 
interests of the general public subject to which 
only any business could be carried on. We 
think it is equally clear that in the interests of 
•a large section of the public, namely, indus- 
trial workers, legislature may provide, whether 
directly or indirectly through administrative 
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bodies for the fixing of reasonable and ade- 
quate wages and generally regulate the condi- 
tions of service. The industrial Disputes Act 
is evidently such a piece of legislation. We 
fail to see how the Act as such and ‘in.tolo’ 
can be held to be void as being inconsistent 
with the Constitution. In the absence of a 
guarantee of the freedom of contract, we do 
not think it unreasonable to presume that the 
freedom of contract can, to a certain extent, 
be curtailed if such curtailment is reasonable 
and in the general interests of. the general 
public. This may be necessary in regard to the 
relationship between the employer and em- 
ployees in a large industrial concern, where it 
is clear that the contracting parties, namely, 
the employer and the emplo3 r ee do not stand 
on the same level. 

(11) In this case, however, we are concerned 
with a much narrower question, namely, . whe- 
ther an award made by the Industrial Tribunal 
appointed under the Industrial Disputes Act 
and published bv the Government in accor- 
dance with the provisions of the Act can direct 
the management of an industry to continue to 
carry on any business against their will. It 
a citizen has got a right to carry on business, 
we think it follows that, he must be at liberty 
not to carry it on if he so chooses. A person 
can no more be compelled to carry on a busi- 
ness than a person can be compelled to ac- 
quire or hold property. A person with money 
can certainly dispose of it as he pleases. He 
may invest it or part of it in running a business, 
but he need not. He can invest it in other 
ways or he may keep the money idle. Mr. 
Bhashyam was really unable to convince us 
how any one can be compelled to carry on a 
business against his will and yet be said to 
enjoy a right to carry on a business. 

(12) We do not wish to say anything regard- 
ing industries which come within the definition 
of “public utility services” in Sec. 2(n) of the 
Industrial Disputes Act. From the constitu- 
tional standpoint of view, it is arguable if a 
mere declaration by the legislature that a parti- 
cular business or occupation is a public utility 
service would be conclusive on the question 
whether it can in law be brought under that 
category. We are also not dealing with busi- 
nesses or industries which have been commenced 
with the special help rendered to them by the 
Government and which have received special 
benefit from the Government. It may be that 
in such cases the private owner may be com- 
pelled to continue the business unless he is 
willing to surrender the rights and privileges 
conferred on him by the Government and com- 
pensates the Government for the loss sustain- 
ed by them by a stoppage of the business. We 
are here concerned with a business which is 
admittedly not a public utility service and 
which has not received . any special considera- 
tion from the Government. Even assuming 
that indirectly the public have a sort cf in- 
terest in this business, such interest would last 
only so long as a business is continued. On this 
point we follow with great respect the observa- 
tions that fell from Chief Justice Taft in the 
— First Wolff Packing Co. v. Court of Indus- 
trial Relations’, (1923) 262 U. S. 522: 67 Law 
Ed. 1103. Mr. Bhashyam who appeared for the 
workers was unable to support his contention 
by any authority. He relied more on the gene- 
ral features of the economic system which 
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throws the employee at the mercy of the em- 
ployer. He referred to certain observations in 
— ‘National Labour Relations Board v. Jones 
and Laughlin Steel Corporation’. (1937) 301 U. 
S. 1 : 31 Law Ed. 893. But the decision in that 
case has not even a remote bearing on the facts 
of the case before us. What Chief Justice 
Hughes says about the position of employees 
is unexceptionable. With great respect we 
agree with him — 

“that a single employee was helpless in deal- 
ing with an employer; that he was dependent 
ordinarily on his daily wage for the main- 
tenance of himself and family; that if the 
employer refused to pay him {he wages that 
he thought fair, he was nevertheless unable 
to leave the employ and resist arbitrary and 
unfair treatment; that union was essential 
to give labourers opportunity to deal on an 
equality with their employer.” 

This is true, but it does not follow, because 
several employees may be thrown out of em- 
ployment, the employer can be compelled to 
carry on a business. We also agree with Mr. 
Bhashyam that the State has an undoubted 
power to regulate the carrying on of a business 
or the running of an industry; but regulation 
is one thing and compulsion to carry on a busi- 
ness is quite another. Logically, according to 
the argument of Mr. Bhashyam there is nothing 
to prevent the State compelling any person 
with money to commence a new business to 
provide employment for several unemployed 
persons. 

(13) We hold therefore that the award in so 
far as it directs the petitioner to continue to 
carry on the business is void as it is inconsis- 
tent with the Constitution. 

(14) In this view, it is not necessary to em- 
bark on an enquiry as to whether the petitioner 
had proper grounds for deciding to close down 
the factory temporarily. We do not think it 
is open to us to canvass the grounds which 
prompted the owner to discontinue the business. 
I he ground may be actual loss or apprehended 
Joss, it may equally be disinclination to run 
the risk of running the business. Mr. Bhashyam 
asserted that even if an employer ‘bona fide’ 
decides to close down the business, because he 
does not want to continue it, he cannot be 
permitted to do so. We cannot agree with him, 
and his contention is not supported bv any 
authority. 

(15) Apart . from this constitutional aspect, 
v/e are also inclined to hold that the question 
whether an employer could or could not close 
down a business permanently or temporarily 
falls outside the purview of tile Industrial Dis- 
putes Act. No doubt the term ‘industrial dis- 
pute” has been very widely defined in S. 2 (k) 
of the Act; but it appears to be clear to us 
that the definition of an “industrial dispute” 
and the Act taken as a whole assume the 
continued existence of an industry. The Act 
does deal with lock-outs and strikes, but Mr. 
Bhashyam conceded that there has been no 
Jock-out in this case, and he made the conces- 
sion rightly. In the case of a lock-out, the 
industry os such is not closed down even tom- 
porarily; only particular workers are refused 
work. Closing down a business even tempora- 
rily is distinct and different from a lock-out, 
just as the discontinuance from service of an 
employee is not the same thing as a strike. 
While therefore the Industrial Tribunal has got 
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i j i i • , ^ ^ on the question! 

whether a particular lock-out was justified or 

not; it cannot decide the question whether an 

employer can close down his business tempo- 

ranly for an indefinite period or permanently 

There cannot be dispute strictly so-called 

between an employer and an employee as 

regards the continuance, of the business itself 

This question was completely outside the 

Industrial Disputes Act, and we hold that the 

> , ■ , i , ent was without 

.■jurisdiction and consequently the award was 
bad. 

(16) The application must be allowed and the 
award in so far as it directs the petitioner to 
continue to carry on the business and says that 
he had no right to close it must be quashed 
There will be no order as to costs. 

(17) We certify that the case involves a 
substantial question of law as to the interpre- 
tation of the Constitution and in particular Art 
19 (1) (g). 

B/D.R.R. Application allowed. 
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Dindigal Skin Merchants’ Association and 
others, Petitioners v. The Industrial Tribunal, 
Madurai and others, Respondents. 

Writ Petn. No. 779 of 1951, D/- 21-7-1952. 

(a) Industrial Disputes Act (1947) — Pre- 
amble — Act is not unconstitutional — (Con- 
stitution of India, Art. 19(1) (g) and Art. 19 
( 6 )). 

In the present social set up it is impossi- 
ble to hold that the legislation, intended 
to bring about harmonious relationship 
between the employers and the employees 
in the interests of industrial peace is an 
unreasonable restriction upon the funda- 
mental right guaranteed under Art. 19(1) 
(g) of the Constitution. Indeed the Indus- 
trial Disputes Act by providing a machi- 
nery to smoothen out. the disputes bet- 
ween the employers and employees enables 
the employer to carry out his trade or 
business more effectively than otherwise 
he could do. In the interests of general 
public, and particularly when the freedom 
of contract has not been guaranteed by the 
Constitution the provisions of the Act em- 
powering the tribunals to decide a dispute 
between parties notwithstanding their prior 
agreement to the contrary cannot be held 
to be an unreasonable restriction on the 
fundamental right to carry on the trade. 
The act therefore is not unconstitutional 
on the ground that it affected the funda- 
mental right guaranteed by Art. 19(1) (g). 
AIR 1951 Mad 974 and AIR 1953 Mad 98 
Rcl. on. (Para 3) 

(b) Industrial Disputes Act (1947) — Pi* 
amble — Writ of certiorari against Tribunal 
on ground that there is no dispute — Main- 
tainability — (Constitution of India, Art. 226). 

The Industrial Disputes Act is a self- 
contained Act providing for suitable 
machinery for deciding the disputes that 
arise between the employers and the em- 
ployees. The Act. provides for an appeal 
against the order of the Tribunal. The 
Tribunal would be in a position to decide 
the disputes more satisfactorily and effec- 
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tively than they could be done in a Writ 
of Certiorari. As the petitioner (em- 
ployer) has an effective remedy writ will 
not issue on the ground that there is no 
dispute between the parties. (Para 6) 

D. Narasaraju and T. T. Srinivasan, for Peti- 
tioners; V. V. Raghavan, for Govt. Pleader, for 
the State; V. Venkataraman, for Row and 
Reddy, for Respondent No. 4. 

REFERENCES: Courtwar /Chronological/ Paras 
(’51) 1951-2 Mad LJ 382: (AIR 1951 

Mad 974) 3 

(’52) 1952-1 Mad LJ 481: (AIR 1953 Mad 98) 3 

ORDER: This is an application for issuing 
a Writ of Certiorari to call for the records and 
quash the notification of Government in G. O. 
No. 4605 (Development Department) dated 19- 
10-1951 or to issue an order in the nature of 
mandamus directing the Industrial Tribunal, 
Madurai, to forbear from proceeding with the 
reference made by the Government. The peti- 
tioner is the Dindigul Skin Merchants Associa- 
tion. That Association was formed to represent 
the employers of about nineteen tanneries. In 
regard to the employees working in those 
tanneries there are three associations, (1) the 
National Tanneries Workers Association Dindi- 
gul registered on 5-7-1948, (2) Tanneries Labour 
Union, Dindigul formed on 20-11-1950 and (3) 
the Tannery Workers Union, Dindigul regis- 
tered in the year 1942. It was banned by 
Government in September 1949. The ban was 
lifted in November 1950 and it began to func- 
tion again from April 1951. The total number 
of members on the books in regard to the first 
union was 511 on 31st March 1951. The mem- 
bership of the 3rd respondent was 194 on 31st 
March 1951. The fourth respondent had 420 
members on 31st March 1947. 

There were disputes between the employees 
and the employers and an agreement was en- 
tered into between the petitioner and the 
National Tannery Workers Association, settling 
their disputes on 1-2-1951. It is not clear from 

on 6 12 2°1 Q^l he T f 0t - al ^ mber ship of that union 
If"?" 1951 - It , ls either because that union 
did not represent majority of the labourers or 

because that the other unions did not agree 
with them. There were subsequent disputes 
between the employers and the employees and 
an attempt was made to get their disniTtS 

and 4 made their demands and copies of them 
were sent to the petitioner. The Conciliation 
officer made an infructuous attempt to settle 
the disputes and finally recommended to the 
Government that the disputes might be referred 
for adjudication on the four issues relating to 
basic wages, dearness allowance bonne 0 nVi 
weekly holiday for all workers on Sundays ^ 
respect of eight tanneries about which he was 
able to gather particulars. The Commissioned 
of Labour also agreed with the Labour Office 
and supported his recommendation and the 
Government after considering the reports refer! 
red the dispute in respect of the eight tanneries 
to the Industrial Tribunal, Madurai, for adjudi 
cation on the above four points by issuing r? o 

No. 4605 (Development Department) lated' 19 ' 

5-1951. 

(2) Mr Narasaraju, the learned counsel for 

points 6 — ° ner ralS6d bef ° re me the foUow i n g 

1. The Industrial Disputes Act of 1947 (Art 
XIV of 1947) is vitiated in so far as it affected 


the fundamental right of the petitioner to 
carry on his trade and to enter into agreements 
for effectively carrying on the trade. He says 
that the Act which allows the employers or 
the employees to ignore contracts affects his 
fundamental right. 

2. It has not been established that there is 
an industrial dispute between the employers and 
the employees of every tannery. 

3. There was no demand by the employees 
before the Conciliation proceedings started. 

(3) Learned counsel in support of his first 
contention relies upon Art. 19 (1) (g) of the 
Constitution of India which reads : 

“All citizens shall have the right to practise 
any profession or to carry on any occupation, 
trade or business. ” 

Art. 19 (6) says: 

“Nothing in sub-clause (g) of the said clause 
shall affect the operation of any existing law 
in so far as it imposes, or prevent the State 
from making any law imposing, in the interests 
of the general public, reasonable restrictions 
on the exercise of the right conferred by the 
said sub-clause ” 


The question therefore is whether the provision 
of Act XIV of 1947 compelling the parties to 
an industrial dispute to get their disputes set- 
tled through the bodies mentioned therein is 
a reasonable restriction on the aforesaid right. 
Uninfluenced by the decisions cited before me, 
I have no hesitation to hold that in the present 
social set up it is impossible to hold that the 
legislation, intended to bring about harmonious 
relationship between the employers and the 
employees in the interests of industrial peace 
is an unreasonable restriction unon the funda- 
mental right guaranteed under Art. 19(1) (g) of 
the Constitution. Indeed the Industrial Disputes 
Act by providing a machinery to smoothen out 
the disputes between the employers and em- 
ployees enables the employer to carry out his 
trade or business more effectively than other- 
wise he could do. A Bench of this court 
consisting of Rajamannar C. J. and Satyanara- 
yana Rao J. in — ‘Sree Meenakshi Mills Ltd. 
Madura v. State of Madras’, 1951-2 Mad L j 
382 has accepted the famous passage of Julian 
Huxley on the “Economic Man and Social 
Man” wherein the learned author says- 


^ in uo i uc it: translated 

so to speak, into a new language The 
democratic idea of freedom, for instance 
must lose its nineteenth century meaning of 
individual liberty in the economic sphere 
and become adjusted to new conceptions of 
social duties and responsibilities. When a big 
employer talks about his democratic right to 

individual freedom, meaning thereby a claim 
to socially irresponsible control over a huge 
mdustnai concern and over the lives of tens 
of thousands of human beings whom it hap- 

Fa e n^age 6mP y ’ he iS talking in a 


Though the learned Judges did not express a 
final opinion in that case, a perusal of the 
judgment indicates the inclination of their 
mind to support the restrictions imposed in that 
case in the interests of society. 


anumer decision, the 


. muiaii cilia 

Metallurgical Corporation v. Industrial Tribunal 

Madras , 1952-1 Mad L J 481 the learned Chief 
Justice and Venkatarama Aiyar J. had an 
occasion to construe the scope of Art. 19 n'V 

(g) and the limitations on the right conferred 
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by that Article. The question there was whe- 
ther die Industrial Tribunal has cot the juris- 
dict. .. to adjudicate on the question whether 
a navicular Jock-out was justified or not and 
whether it can decide the question whether an 
employer can close down a business temporarily 
for an indefinite period or permanently. In 
dealing with the question whether the Indus- 
trial Disputes Act is void as being inconsistent 
with the Constitution, the learned Judges made 
the following relevant observations: 

“We think it is equally clear that in the 
interests of a large section of the public, 
namely, industrial workers, Legislature may 
provide, whether directly or indirectly 
through administrative bodies for the fixing 
of reasonable and adequate wages and gene- 
rally regulate the condition of service. The 
Industrial Disputes Act is evidently such a 
piece of legislation. We fail to see how the 
Act as such and in toto can be held to be 
void as being inconsistent with the Consti- 
tution. In the absence of a guarantee of the 
freedom of contract, we do not think it 
unreasonable to presume that the freedom of 
contract can, to a certain extent, be curtailed - 
if such curtailment is reasonable and in the 
general interests of the general public. This 
may be necessary in regard to the relation- 
ship between the employer and employees in 
a large Industrial concern where it is clear 
that the contracting parties, namely, the 

employer and the employee do not stand on 
the same level.” 


Apart from the fact that I am bound by this 
decision, I respectfully agree with the observa- 
tions made. In this case also the attack on 
the constitutionality of the Act is based upon 
the sanctity of the contract. But, as the learned 
Judges point out, in the interests of general 
public, and particularly when the freedom of 
contract has not been guaranteed by the Con- 
stitution the provisions of the Act empowering 
the tribunals to decide a dispute between 
parties notwithstanding their prior agreement 
to the contrary cannot be held to be an un- 
reasonable restriction on the fundamental right 
to carry on the trade. 

(4) Learned counsel for the petitioner also 
has not been able to satisfy me on the material 
placed before me that there was no industrial 
dispute between the employers of any one of 
these eight tanneries and a substantial body 
of the employees of that tannery. Indeed the 
affidavits do not in any way disclose any 
details or particulars to substantiate the said 
argument. In the circumstances I do not think 
it is advisable to express my final opinion as 
any opinion that I may give may prejudice the 
enquiiy befoie the tribunal. lie may raise this 
point before the tribunal. 

(5) The main argument of the 'learned coun- 
sel is that the Government has no jurisdiction 
to rnake a reference to the tribunal as accord- 
ing to him, there is no industrial ’ disput‘d 
between the employers and the employees. To 
put in other words, the learned counsel argues 
that the union does not represent the substan- 
tial body of the employees and that they have 
not made the demands on the petitioner' before 
the matter was taken up by the Conciliation 
officer. But it is clear from the aforesaid facts 
that the 4th respondent made the demands on 
the petitioner before the Conciliation officer 
and also served a copy of it on the petitioner 


s r aid 1 d ( ^ ands were made in a letter dated 
6th -day lJal. It was written by the President 
of the 4th respondent to the President of the 
petitioner s union. It contains eight demands 
and it ends with a final request that besides 
a lair understanding must be reached in res 
pect of unreasonable dismissals, suspensions 
mes threats ana exchange of angry words in 
he tanneries. This was a clear demand made 
by the 4th respondent on the petitioner who is 
a union representing the employers. The Gov- 
ernment stated in their counter affidavit that 
the two unions mentioned above, i.e. respond- 
ents 3 and 4 raised certain demand’s relating 
to basic wages, dearness allowance, bonus and 
weekly holiday for all workers on Sundays 
additional leave facilities and provident fund 
on behalf of the workers in nineteen tanneries 
in Dindigul and presented them to the Dindigul 
Skin Merchants Association but the association 
did not make any response to the Unions They 
also stated that on the failure of direct’ nego- 
tiations the Labour Officer took up conciliation 
with representatives but could not bring about 
a settlement on account of the tanners* refusal 
to attend any joint talks with the unions. The 
counter affidavit further discloses that as the 
Labour Officer failed to settle the disputes he 
recommended to the Government that the dis- 
putes might be referred to adjudication on the 
four issues relating to basic wages, dearness 
allowance, bonus and weekly holiday for all 
workers on Sundays in respect of the 'tanneries 
about which he was able to gather full parti- 
culars. It is also found in the affidavit that 
the Commissioner of Labour agreed with the 
Labour officer, and the Government after care- 
ful consideration of the representations of the 
Labour Officer and the Commissioner of Labour 
referred the dispute in respect of eight tanne- 
ries to the Industrial Tribunal, Madurai. It is 
therefore clear from the allegation in the 
counter affidavit filed by the Government and 
also from the aforesaid letter that there were 
disputes between the fourth respondent — union 
and (he petitioner in regard to the aforesaid 
four matters. 

On the question whether the third and fourth 
respondents represented the tannery workers 
of Dindigul, in the counter affidavit it is stated 
that they were the representatives of the 
union and the National Tannery Workers As- 
sociation is a management sponsored organisa- 
tion and is non-representative of the workers. 
There is no material on record for me to say 
that the said allegations are untrue and are 
not supported by facts. 

(6) Further the Industrial Disputes Act is a' 
self contained Act providing for suitable 
machinery for deciding the disputes that arise 
between the employers and the employees. The 
Act provides for an appeal against the order 
ot the Tribunal. The Tribunal would be in a 
position to decide the disputes more satisfacto- 
rily and effectively than they could be done 
in a Writ of Certiorari. As the petitioner has 
an effective remedy this writ will not issue. 

(7) It should not be understood that I have 
expressed any final opinion on questions of 
fact and the tribunal will be at liberty to 
dispose of all the questions raised before it 
iminiluenced by any observations that I ma\; 
have made in this order. This application 
therefore fails and is dismissed with costs. 

A/R.G.D. Application dismissed- 
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RAJAMANNAR C. J. 

AND VENKATARAMA AYYAR J. 

_ Yy M - Syed Mohamed and Co. and another. 
Petitioners v. The State of Madras Represented 
by the Secretary to Government " Revenue 
Department, Fort Saint George, Madras and 
another, Respondents. 

W. P. Nos. 21 and 41 of 1952, D/- 29-8-1952. 

(a) Constitution of India, Art 226 (1) 

Prosecution under S. 15 (b), Madras General 
bales Tax Act — Accused taking out writ of 
certiorari' for quashing proceedings — Conten- 
tions which can be raised — (Sales Tax — 
Madras General Sales Tax Act' (9 of 1939), 
S. 12 A). * 

Where the petitioners who were bein'* 
prosecuted under S. 15 (b) of the Madras 
General Sales Tax Act, took out a writ for 
quashing those proceedings on the ground 
that the Act and the Rules and the assess- 
ment made thereunder were void and that 
the prosecution was illegal. 

Held that the petitioners were duly 
served with notice under the Act and had 
ample opportunity of putting forward 
before the Tribunals constituted under the 
Act all contentions based on the provi- 
sions of the Act or the Rules. Not having 
done so, they could not be permitted to 
put. forward in these proceedings conten- 
tions which were available to them before 
the Tribunals. The only pleas that were 
open to them were those which could not 
have been urged before the Tribunals. 
s ^has the plea that the Act is ‘ultra vires’ 
C( ?u ld ? ot obviously be entertained 

Sc. to m b ," Art ch ° wes 1,8 v 'K a S“*- 

</£<£, Art2 C 2 3 C ° nS,UU,1 °" 

Ac?’ “S SS, 7 f .“2 IS 

opposed to natural justice not 

Where the tax is determined after notice 
be assessees, it^ is not repugnant to 

ru ( r?.,°f natural justice to provide that the 
validity of assessment shall not be Ques- 
tioned at the stage of realisation of the 
tax. Section 16A is not, therefore oonoserl 
to natural justice and void on that "round 
as under the Act the tax is dlterm° ned 
after notice to the assessee. (Para 3) 

Aot C) rn a if S lotoi - Madras General Sales Tax 
Act (J of 1939), Preamble and S 9 

Validity of Act - Act is not “valid because Tt 
imposes tax on purchasers — (Government n 
India Act (1935), Sch. VII, List 2? Entry 4 8 f ' 

The words “sales of goods” in Entry 48 
import in their ordinary sense a transac- 
tion which results in change of ownership 
from one person to another. That musT 

by its very nature, be a bilateral transac- 
tion, wath a seller on the one hand and o 
purchaser on the other. It is only when 
there is a contract to which both are 
parties that there can be a sale. A power 
to tax sale of goods is, therefore, in real ty 
a power to tax the transaction and the 
power to tax the transaction carries with it 
the power to tax either party thereto. 

The words “sale tax” are generallv 
understood as importing a tax on the 
occasion of sale, it is immaterial whether 
it is collected in the first instance from the 
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sellers or the purchasers, for, eventually it 
would be passed on to the consumers, and 
in either case it would be a tax on sales, 
it is in this sense that The words ‘tax on 
sales’ would appear to have been used in 
Entry No. 48. (Para 9) 

Entry No. 48 is of sufficient amplitude 
to authorise the levy of a tax on purchasers 
and therefore the Madras General Sales 
Tax Act which imposes a tax on the act 
of purchasing of goods is not ‘ultra vires'. 

( Para Q \ 

(d) Sales Tax — Madras General Saies Tax 
Act. (9 of 1939), Preamble and S. 5 (vi) — 
Validity of Act and Rules framed there- 
under — Act and Rules are not open to chal- 
lenge on ground of unconstitutional delegation. 
— (Sales Tax — Madras Turnover and Assess- 
ment Rules (1939), Rr. 4 and 16) — (Consti- 
tution of India, Art. 265). 

(1) The Legislature must normally dis- 
charge its primary legislative function 
itself and not through others. (2) Once it 
is established that it has sovereign powers 
within a certain sphere, it must follow a^ 
a _ corollary that it is free to legislate 
within the . sphere in any way which 
appears to it to be the best way to give 
effect to its intention and policy in making 
a particular law, and that it may utilize 
any outside agency to any extent it finds 
necessary for doing things which it is 
unable to do itself or finds it inconvenient 
to do. In other words, it can do every- 
thmg which is ancillary to and necessary 
tor ihe full and effective exercise of its 
power of legislation. (3) It cannot abdicate- 
As legislative functions, and therefore 
while entrusting power to an outside- 
agency, it must see that such agency acts- 
as a subordinate authority and does not 
become a parallel Legislature. (4) There- 
fore, there are only two main checks in 
this country on the power of the Legis- 
lature to delegate, these being its good 
sense and the principle that it should not 
cross the line beyond which delegation 
amounts to “abdication and self-efface- 
ment”. AIR 1951 SC 332. Foil. (Para 18) 

As regards the Madras General Sales- 
Tax Act and the Rules framed thereunder 
what the Legislature has done is merely to 
authorise the rule-making authorities to- 
carry out the policies enunciated in the 
statute and to fill up the details. The 
Rules themselves are to come into opera- 
tion only after they are approved bv a 
re _ s P' Lition of the House. Far from effecting 
self-effacement, the Legislature has re- 
tained comolete control over the legislation 
and in fact it has exerted that control by 
introducing amendments of the Act from 

il me J°i ime Y lt must ’ there fore, be held that 
the Madras Act and the Rules are not onen 

to challenge on the ground of unconstitu- 
tional delegation. (Para 21) 

In America, the law is well settled that 
(1) the enunciation of policy is a matter 
exclusively within the competence of the 
Legislature and incapable of delegation to 
other, bodies and that (2) it is not uncon- 
stitutional to entrust to special bodies the 
carrying out of the policies declared by the- 
Act and for that purpose to clothe them 
with authority to frame regulations within 
the framework of the Act. Therefore, even 
according to the principles established in 
American decisions, the power entrusted to 
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t ho rule-making authorities under the 
Madras Act cannot be held to be unconsti- 
tutional delegation. (Paras 14 and 17) 

(e) Sales Tax — Madras General Sales Tax 
Act (0 of 1930), Preamble — Act and Rules 
framed thereunder do not offend Art. 14 of 
Constitution — (Constitution of India, Art. 14) 
— (Sales Tax — Madras Turnover and 
.Assessment Rules (1939) ). 

The following principles may be taken to 
be well-established: (1) The guarantee of 
equal protection of laws does not require 
I hat the same law should be made appli- 
cable to all persons or that the law should 
have the same operation on all persons. It 
prohibits only an application of different 
laws to persons who are in similar circum- 
stances. (2) The requirements as to equal 
protection of laws do not forbid legislative 
classifications, provided such classifications 
•vest on some difference germane to the 
purpose of the statute. (3) A classifica- 
tion cannot be upheld on purely fanciful 
grounds. (4) With reference to taxing 
statutes the Legislature has considerable 
latitude in making classifications. It can 
-select such persons or things as it chooses 
for purposes of taxation. (5) Taxing 
statutes must also satisfy the test of equal 
protection and are liable to be struck 
down, if they do not. (6) There is a strong 
presumption in favour of the validity of 
legislative classification and it is for those 
who challenge it as arbitrary and uncon- 
stitutional to establish it beyond all doubt. 
(7) The power to make classification could 
be exercised not only by the Legislature 
but also by administrative bodies acting 
under the Act. Case law discussed. 

(Paras 22 and 26) 
Applying the above principles to the 
Madras General Sales Tax Act and the 
Rules which impose sales tax in some 
cases on the purchaser, while laying it on 
the sellers in other cases, cannot be held to 
offend Art. 14 of Die Constitution. (Para 29) 

(f) Sales Tax — Madras Turnover and 
Assessment Rules (1939), R. 16 (5) — Validity 

— (Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 5 (vi) ). 

Rule 16 (5) is repugnant to S. 5 (vi) of 
the Act and must therefore be hold to be 
‘ultra vires’. (Para 32) 

(g) Sales Tax — Madras General Sales Tax 
Act (1939), R. 15 — Forms prescribed under 

— Form A-4 — Form does not infringe S. 5 (vi) 

of Madras Act 9 of 1939 — (Sales Tax — 
Madras General Sales Tax Act (9 of 1939), 
s - 5 < vi ) )• (Para 33) 

(h) Sales Tax — Madras Turnover and 
Assessment Rules (1939), R. 15 (2) — Rule is 
not unconstitutional — ‘Obiter’. 

Obiter: Advance payment of tax is a 
wcll-recogniscd feature in the mode of 
realising tax and the provision in R. 15(2) 
is in accordance with the practice generally 
obtaining in this branch of the law. The 
Rule is accordingly not unconstitutional. 

(Pam 34) 

(i) Sales Tax — Madras Turnover and 
Assessment Rules (1939), R. 16 (2) — Classi- 
fication — Repugnancy to Art. 14 of Consti- 
tution — (Constitution of India, Art. 14). 

The classification of merchants into those 
who take out licences and those who do not, 
made bv R. 16 (2) is one resting on a 


rational basis and is not repugnant to Art 
14 of the Constitution^ (Para 35) 

K. V. Venkatasubramania Ayyar, K. Rajah 
Ayyar & C. Venugopalachari, for Petitioners- 
The Advocate General and V. V. Raghavan, for 
Government Pleader, for Respondents. 
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VENKATARAMA AYYAR j. These writs raise 
the question of the validity of the Madras General 
Sales Tax Act, IX of 1939, and of the Turnover 
and Assessment Rules. 1939 framed thereunder 
hereinafter called the Rules. The petitioners in 
Writ Petition No. 21 of 1952 are doing business as 
tanners in Eluru. The course of business is that 
they purchase raw hides & skins & tan them in their 
own tannery. They hold a licence as tanners under 
the Act. Under Rule 15, they were submitting 
monthly returns of hides and skins purchased by 
them for the purpose of tanning, in form No. A-4 
and an order was passed on 23-2-1951 on the basis 
of these returns determining the tax payable at 
Rs. 10,180-7-3. 

Payments amounting to Rs. 4,790-13-0 had been 
made by the petitioners towards the amount of 
the tax and for the balance Rs. 5,389-10-3 remaining 
payable, a demand was duly made by notice under 
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Rule 15 (4). No appeal was taken against the 
■order of assessment and it has become final. Nor 
was any action instituted to contest its validity. 
The tax not having been paid, the Commercial 
Tax Officer instituted proceedings under Section 
15 (b) of the Act for the recovery of the amount. 
The Section so far as it is material runs as follows : 
“Any person who fails to pay within the time 
allowed any tax assessed on him, or any fee 
•due from him, under this Act shall, on conviction 
by a Presidency Magistrate or a Magistrate of 
the first class, be liable to a fine which may 
•extend to one thousand rupees, and in the case 
of a conviction under clause (b), the Magistrate 
shall specify in the order the tax, fee or other 
amount, which the person convicted has failed 
or evaded to pay or has wrongfully collected, 
and the tax, fee or amount so specified shall be 
recoverable as if it were a fine.” 

These proceedings are now pending before the 
Honorary Special First Class Magistrate, Eluru, as 
C. C. No. 88 of 1951. The petitioners have taken 
out this writ for quashing these proceedings on 
the ground that the Act and the Rules and the 
assessment made thereunder are void and that 
the prosecution is illegal. 

(2) In Writ Petition No. 41 of 1952, the facts 
?* mdar * The petitioner is a licenced tanner 

of hides and skins doing business at Eluru. He 
sent monthly returns of hides and skins purchased 
foi tanning in form No. A-4 and on the basis of 
these returns, an order was passed on 23-2-51 
determining the tax payable by him at Rs. 4,407- 
7-0 After deducting Rs. 1,805-3-4 which had been 
paid by the petitioner towards the amount of the 
tax, there was a balance of Rs. 2,602-3-8 remain- 
ing payable by him and a notice of demand for 

under Rule 15 (4) was duly served 

The order of assessment was not taken in appeal 
and has become final. Nor was any action filed 
contesting its validity. Default having been made 
“ P^ent of the tax, proceedings were 
taken tor its i ecovery under Section 15 (b) of the 

fhp' pr( £ eedin S's are now pending beforl 

C C No 0r M^ C ** SS Magistrate, Eluru as 
9 ; ~v N °* 90 t? f 1951, The P^sent writ has b*en 

that f the Q Act hl anri t H 0Se | r ° ceedin SS on the ground 
that the Act and the Rules and the assessment 

made thereunder are all void and that the 
prosecution is, therefore, illegal. tn ‘ 

(3) It is necessary, to begin with, to define what 
proceedings The°S t0 Petitioners ST tlese 

wmch d creates h th P M u^ a rt Ge . neral Sales Tax Act 
wnich creates the liability to pay tax on sales 

also constitutes Tribunals for determining the 

amount payable under the Act and such deter 

mmation has to be made after notice to the ls- 

sessee and it is open to appeal and further to 

a revision The petitioners were duly served with 

notice under the Act and had amniP 
of putting forward before the TribJmal^all 

thfRules^^ ° n the Pr ° vlslons Act or 

Not having done so, they cannot be permitfpri 
to put forward in these proceedings contentions 
which were available to them before the ^Trf 
bunals. The only pleas that are now open to 
them are those which could not have been urged 
before the Tribunals. Such, for example; woffid 
be the plea that the Act is ultra vires- such V 
plea could not obviously be entertained bv a 
Tribunal which owes its very existence to the 
Act. Mr. K. V. Venkatasubramania Ayyar the 
learned Advocate who appeared for the petitioners 
aid not contest this position. But he argued that 
even on this basis Section 16-A should be declared 
void. It runs as follows: 
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“The validity of the assessment of any tax, or 
of the levy of any fee or other amount made 
under this Act, or the liability of any person 
to pay any tax, fee or other amount so assessed 
or levied shall not be questioned in any Cri- 
minal Court in any prosecution or other pro- 
ceeding, whether under this Act or otherwise”. 
The contention is that the Section prevents 
the petitioners from showing that they are not 
liable to be taxed under the Act and is, there- 
fore opposed to rules of natural justice.’ There 
would have been substance in this objection, if 
the petitioners had been denied an opportunity 
of contesting the claim before an order of as- 
sessment was made. But where, as here, the tax 
is determined after notice to the assessees, it is 
not repugnant to rules of natural justice to pro- 
vide that the validity of assessment shall not be 
questioned at the stage of realisation of the tax 
The provision is analogous to the rule which pre- 
cludes judgment-debtors from putting forward 
at the stage of execution of a decree defences 
that were open to them, in the suit itself. The 
law on the subject is thus summed up by Rot- 

tshaefer in his work on Constitutional Law at 
page 686: 

The general rule is that due process requires 
that the tax-payer be accorded an opportunity 
to be heard at some stage in the proceedings 
before his liability is irrevocably fixed with 
respect to all matters the ascertainment of 
which involves the exercise of such adminis- 
trative or quasi- judicial functions, so far as 
those matters affect the existence or extent of 
his liability”. — ‘Vide Turner v. Wade’, (1920) 
254 U. S. 64:65 Law Ed. 134; 
and again : 

“A tax payer who fails to take advantage of the 
opportunity to be heard accorded him, 
loses his right to object to an assessment 
made against him” — (Vide) — ‘Chicago, M., 

St. P. & P. R. Co. v. Risty’, (1928) 276 U. S. 
567 : 72 Law Ed. 703. 

and — ‘McGregor v. Hogan’, (1923) 263 U. S. 234: 
68 Law Ed. 282. It is also well-settled in America 
that where the assessment is not otherwise open 
to objection, laws which provide for their recovery 
in a speedy and summary manner are not liable 
to be assailed as unconstitutional. In — ‘State 
Railroad Tax Cases’, (1876) 92 U. S. 575 : 23 Law 
Ed. 663 the Court observed; 

It is a wise policy. It is founded in the simple 
philosophy derived from the experience of ages 
that the payment of taxes has to be enforced bv 
summary and stringent means against a reluc- 
tant and often adverse sentiment and to do 
this successfully other instrumentalities and 
often (sic. other) modes of procedure are neces- 

sary than those which belong to Courts of 
Justice . 

5 1 “ s Pi' il } ger v - United States’, (1881) 102 U. 

S. 586 : 26 Law Ed. 253 the Court stated : 

pa5 £? ent of taxes is always impor- 
tant to the public welfare. It may be vital 

to the existence of the Government. The idea that 
every tax-payer is entitled to the delays of liti- 
gation is unreasonable, if the laws here in 

“™ lve an y wrong or unnecessary 
haishness it was for Congress or the people 

who make the Congresses to see the evil was 
corrected. The remedy does not lie with the 
judicial branch of the Government.” 

The contention that S. 16-A is opposed to natu- 
ral justice must, therefore, be rejected. 

^ Mr. K. V. Venkatasubramania Ayyar urged 
that the Madras General Sales Tax Act was 
void on the following grounds: 
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(D The Provincial Legislature had no power 
.under the Government 01 India Act of 1935 to 
enact a law imposing a tax on purchasers. 

(2» The liability to pay a tax on sales is thrown 
on the purchaser not by the statute but by the 
Rules. This is an unconstitutional delegation by 
the Legislature of its functions to the executive & 
the imposition of the tax is accordingly illegal. 

( 3 » The Act has become void under Art. 14 of 
the Constitution, as it singles out for taxation 
purchasers in some trades and is, therefore, dis- 
criminatory. 

(4) The Rules framed under the Act are incon- 
sistent with the provisions enacted in the body of 
the Act and arc void. Before dealing with these 
contentions, it will be convenient to set out the 
relevant provisions of the Act. The preamble to 
the Act declares that the object of the enactment 
is “to provide for the levy of a general tax on the 
sale ot goods in the Province of Madras”. S. 2 (b) 
defines a “Dealer” as a person who carries on the 
business of buying or soiling goods. ‘Sale’ is defin- 
ed in S. 2 (bi as meaning every transfer of the 
property in goods by one person to another in the 
course of trade or business. S. 2 (i> defines ‘turn- 
over’ as the aggregate amount for which goods are 
either bought or sold by a dealer. S. 3 which is 
the charging Section runs as follows: 

S. 3 (1) “Subject to the provisions of this Act, 
(a) every dealer shall pay for each year a tax 
on his total turnover for such year and (b) the 
tax shall be calculated at the rate of three pies 
for every rupee in such turnover”. 

Sub-Cls. (4) and (5) run as follows; 

“(4> For the purposes of this section and the 
other provisions of this Act, turnover shall be 
determined in accordance with such rules as 
may be prescribed: Provided that no such rules 
shall come into force unless they are approved 
by a resolution of the Legislative Assembly. 

(5) The taxes under Sub-Ss. (1) and (2) shall be 
assessed, levied and collected in such manner 
and in such instalments, if any, as may be pres- 
cribed : Provided that — (i) in respect of the same 
transaction of sale, the buyer or the seller, 
but not both as determined by such rules as 
may be prescribed, shall be taxed; (ii) where a 
dealer has been taxed in respect of the purchases 
of any goods in accordance with the rules refer- 
red to in Cl. (i) of this proviso, he shall not be 
taxed again in respect of any sale of such goods 
effected by him”. 

S. 5 (vi) is as follows: 

“Subject to such restrictions and conditions ns 
may be prescribed, including conditions as to 
licences and licence fees, the sale of hides and 
skins, whether tanned or untanned, shall be 
liable to tax under S. 3, sub-s. (1), only at such 
single point in the series of sales by successive 
dealers as may be prescribed”. 

(5) Now to take up the first * contention, the 
argument of the petitioners is that under the 
Government of India Act of 1935 which was the 
Constitution Act in force when the Madras Gene- 
ral Sales Tax Act was enacted, the Provincial Le- 
gislature was not competent to impose a tax on pur- 
chasers. The power to legislate on this subject was 
conferred by Entry 48 in the Provincial List which 
runs as follows : “Taxes on the sale of goods and 
on advertisements”. The argument on behalf of 
the petitioners is that the words ‘taxes on the sale 
of goods’ in this Entry should be construed as 
meaning tax on the act of selling of goods and on 
that construction, the Legislature had no power 
to impose a tax on the act of purchasing of goods. 

Support for this contention is sought in the 
change in language in Entry 54 in the State List 
of the Constitution of India 1950 which corresponds 
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to Entry 48 of the Provincial List of the Govern- 
ment of India Act 1935. Entry 54 is in these 
terms: “Taxes on the sale or purchase of goods 
other than newspapers”. It is argued that the 
change in the language proceeds on a recognition 
that ‘sale’ in Entry 43 does not include ‘purchase’ 
and that therefore a tax on purchasers was beyond 
the legislative competence of the Provincial Legis- 
lature. 

(<3> The words ‘sale of goods’ import in their 
ordinary sense a transaction which results in 
change of ownership from one person to another. 
That must, by its very nature, be a bilateral tran- 
saction, with a seller on the one hand and a pur- 
chaser on the other. It is only when there is* a 
contract to which both are parties that there can 
be a sale. A power to tax sale of goods is, therefore, 
in reality a power to tax the transaction and the 
power to tax the transaction carries with it the 
power to tax either party thereto. In — ‘Madras 
Province v. Boddu Paidannas & Sons’, 1942 FLJ 
61 : 1942-2 Mad L. J. 327 (F.C.) in discussing the 
scope of Entry 48 Gwyer. C. J. observed as follows : 

“The tax on the sale of goods which the Act as- 
signs exclusively to the Provincial Legislature 
is a tax levied on the occasion of the sale of 
goods”. 

(7) This construction accords with the views 
generally held by textwriters on the subject who 
treat taxes imposed on purchasers as sales tax and 
express the view that though the tax might in the 
first instance be levied on the seller or purchaser, 
that, might not be its ultimate incidence. Thus, 
Dalton observes : A tax on sales or on turnover is 
only a tax on the commodities sold or turned over 
(vide Principles of Public Finance, 15th Edition, 
page 40); and again “It makes no essential 
difference whether the tax is legally imposed on 
buyers or sellers, though this may affect the length 
of time which will elapse before the process of 
shifting the direct money burden, or part of it, from 
one side to the other is completed. Every tax tends 
for a time; to “stick to where it falls”. Nicks on 
Public Finance has the following : 

“The other big group of taxes which we have to 
consider is that consisting of the so-called gross 
income taxes, turnover taxes and general sales 


taxes The British War-time purchases 

tax, however belongs essentially to the same 
class of tax Whatever that mav be called 


and whatever the differences of detail, these taxes 
are essentially similar in effect. They are regard- 
ed by purchasers as additions to costs and are 
added to selling prices”. 

( 8 ) In the Encyclopaedia of the Social Sciences 
by Messrs. Saligman and Johnson, Vol. 13 at p. 517 
the nature and scope of the sales tax are thus 
described ; 

“Sales taxes may be imposed upon total receipts 
with deductions for returns, allowances and 
possible other items; upon the individual tran- 
saction: upon the privilege of conducting busi- 
ness. which is supposedly measured by sales; upon 
sales in general or upon specified types of sale. 
Not only different jurisdictions but also the same 
jurisdiction may employ varying basis of taxa- 
tion. Taxes may be collected from vendors in 
general or from a certain class or classes of ven- 
dors. Customarily the vendor rather than the 
vendee is liable for taxation, although both may 
be held responsible for proper payment of the 
tax”. 

(9> Findlay Sliirras in his work on the Science 
of Public Finance (Volume 2 page 6121 observes 
that in France. Doctors, Lawyers, and other pro- 
fessional men are exempted from sales tax for the 
reason that the tax was always shifted to the con- 
sumer and therefore, it was impolitic to tax pro 
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fessional men with businessmen. Vide also Ratner 
on American Taxation, page 404, where it is stated 
that there was agreement among economists “that 
the sale tax under normal conditions would be 
'shifted to the consumers”. These passages clearly 
;show that the words ‘sales tax’ are generally under- 
stood as importing a tax on the occasion ~ of sale, 
that it is immaterial whether it is collected in the 
first instance from the sellers or the purchasers, 
for, eventually it would be passed on to the con- 
sumers, and that in either case it would be a tax 
on sales. It is in this sense that the words ‘tax 
on sales’ would appear to have been used in Entry 
No. 48. 

It is to be particularly remembered that it is a 
Constitution Act that has to be interpreted and 
| “in interpreting a constituent or organic statute, 
I that construction most beneficial to the widest am- 
plitude of its powers must be adopted”. Vide — 
(British Coal Corporation v. The King’, (1S35) AC 
500 at p. 518 and “that a Constitution must not 
Ibe construed in any narrow and pedantic sense”. 
| Vide — ‘James v. Commonwealth of Australia 
No. 2’, (1936) A. C. 573 at p. 614). It would be in 
accordance with these principles to hold that Entry 
No. 43 m the Provincial List is of sufficient ampli- 
tude to authorise the levy of a tax on purchasers 
and that the Madras Act IX of 1939 is ‘intra vires’ 
of the powers of the Madras Legislature. 

(10) (2) It is next contended that even if the 
Legislature had under Entry 43 the power to tax 
either the seller or the purchaser, the decision to 
tax either the one or the other is a legislative act 
and that must be taken only by the Legislature and 
cannot be delegated to the Administration It will 
be remembered that with reference to hides and 
skins, Section 5 (vi) did not itself impose a tax 
on the purchaser, but it left it to the Rules to de- 
tei mine on which point in the series of sales by 
successive dealers the tax should be levied. It is 
under Rules 4 and 16 that the liability to pay the 

lows ^ thl0wn on the purchaser. Rule 4 is as fol- 

Rule 4. (1) Save as provided in sub rule (2) the 

nf ° S fhl Urn0Ve 7 r 0f S dealer for the purposes 

whiiw 6 / ules sha11 be the amount for 

/0 , T wb ! ch goods are sold by him. 

( C + ase 0f the underm entioned goods 

^ e +T? r0SS turnover of dealer for the purposes 
of these rules shall be the amount for which 
the goods are bought by him. 

(a) groundnut, 

(b) cashew, 

(c) by a iicens - 

(d> t l he a p?o e vincl d h S v Sklns J exported outside 

or skins b llcensed dealer in hides 

Rule 16 runs thus : 

“Rule 16 (1) In the case of hides and skins the 

tax payable under section 3 ( 1 ) shall be 

ofThls^uir 01 ^ 6 PTOvScmS 

(2 ed N hid a es or a kins “censed deale°r 

or skins except at the stage at which such hides 
or skins are sold to a tanner in the Province 
or are sold for export outside the Province 

<h In the case of all untanned hides or skins 
sold to a tanner in the Province 
shall be levied from the tinner on the 

£ m °unt to which the hides the 

bought by him. s are 

(11) In the case of all untanned hides or skins 
which are not sold to a tanner in the Pro 
ymce but are exported outside the Province 
the tax shall be levied from the dealer who 


was the last dealer not exempt from taxation 
under Sec. 3 (3) who buys them in the Pro- 
vince, on the amount for which thev were 
bought by him. 

(3) Sales by licensed dealers of hides or skins 
which have been tanned within the Province 
shall be exempt from taxation provided 
that the hides or skins have been tanned in 
a tannery which has paid the tax leviable 
under the Act. If such hides or skins have 
been tanned in a tannery which is exempt 
from taxation under Sec. 3 (3), the sale of 
such hides or skins shall be liable to taxa- 
tion as under the next sub rule below deal- 
ing with hides or skins tanned outside the 
province. 

(4) Sales by licensed dealers in hides or skins 
which have been tanned outside the Province 
shall be exempt from taxation except at the 
stage of sale py the dealer who is the first 
dealer not exempt from taxation under Sec. 
3 (3) who sells them within the province. 
The tax shall be levied from such dealer on 

the amount for which he sells such hides or 
skins. 

(5) Sale of hides or skins by dealers other than 
licensed dealers in hides or skins shall, sub- 
ject to the provisions of section 3, be liable 
to taxation on each occasion of sale”. 

(11) It is argued on behalf of the petitioners 
that under Art, 265 “No tax shall be levied or col- 
lated except by authority of law”, that it was the 
Legislature alone that was competent to impose 
a tax and the delegation of this function to the 
Administration was unconstitutional. Reliance 
was placed upon the decision of the Court of Ap- 
peal in — ‘Attorney General v. Wilts United Dai- 
nes Limited’, (1921) 37 T. L. R. 884. In that case 
the facts were that a Food Controller, acting under 
the Defence of Realm Acts and Regulations im- 
posed a tax of two pence per gallon of milk as a 
condition for the issue of a licence to purchase 
milk in a certain area. The Regulation conferred 
a power on the Controller to issue orders for re- 
gulating the production, manufacture, distribution 
supply , sale, etc., of milk and milk products But 
no power was granted for imposing anv charges 
In holding that the impost was illegal, the Court 
of appeal observed that no tax could be levied un 
less it is authorised by the Parliament and there 
being no such authority in the Defence of Realm 

1 1 w * I a ^ levy was illegal. e, Thje 

following observations of Atkin, L. j. may be quo® 

“In these circumstances, if an officer of the Exe 
cutive seeks to justify a charge upon the tub- 
ject made for the use of the Crown (which in- 
eludes all the purposes of the public revenue) he 
must show, m clear terms, that Parliament hal 
authorised the particular charge. The intention 

g ,a b e e used and ^ t0 i ? ferred ^om the lln 

trisi^ P fr e om d the aVe be ^P^ras^ces^rflt 

arising from the words of a statute I 

am clearly of opinion that no such powers & in- 

charg^arfolvpn im P° sin S any such 

SihSnrv trnx • - to tne Mmister of Food by the 
statutory provisions on which he relies”. 

decision was affirmed on appeal by the 

TTnHpH °ni^- rdS T ( yj de ~ ‘Attorney General v. Wilts 
United D aines Ltd , (1922) 38 T. L. R. 781. It will 

be seen that the question discussed here was not 
the validity of delegated legislation but the exis- 
tence of any legislation, direct or delegated, autho- 
rising the imposition of a tax. Neither the deci- 
sion nor the observations quoted above are, there- 
fore, of much assistance in the present case, there 
being clear and express imposition of tax under 
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the Madras Act IX of 1939. On the other hand, 
there is on observation in the judgment of Bankes, 
L. J. bearing more directly on the point now under 
consideration. He slated : 
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"the delegated power of legislation which has 
found expression in this Code is not canalized 
within banks that keeps it from overflowing Tt 
is unconfined and vagrant”. iX> 


‘‘It \r> conceivable that Parliament which may 
pass legislation requiring the subject to pay 
money to the Crown may also delegate its powers 
of imposing* such payments to the executive”. 

A direct decision on the point is the one reported 
in — ‘Poweil v. Apollo Candle Co. Ltd’, (1885) 10 
A. C. 282. Under Section 133 of the Customs Re- 
gulation Act of 1879, the Legislature of New South 
Wales had conferred a power on the Governor to 
impose a tax on certain articles of import. On a 
question as to whether the delegation of the powers 
of taxation to the Governor by the Legislature was 
legal, the Privy Council observed as follows : 


“It is argued that the tax in question has been 
imposed by the Governor and not by the Legis- 
lature who alone had power to impose it. But 
the duties levied under the Order-in-Council are 
really levied by the authority of the Act under 
which the Order is issued. The Legislature has 
not parted with its perfect control over the Gov- 
ernor, and has the power, of course, at any mo- 
ment, of withdrawing or altering the power which 
they have entrusted to him. In these circum- 
stances, their Lordships are of opinion that the 
judgment of the Supreme Court was wrong in 
declaring Section 133 of the Customs Regulation 
Act of 1879 to be beyond the power of the Legis- 
lature”. 


(14) It is unnecessary to examine other Ameri- 
can authorities bearing on the subject. The law 
is well-settled and may be summed up in two pro- 
positions : ( 1 ) the enunciation of policy is a matter 
exclusively within the competence of the Legisla- 
ture and incapable of delegation to other bodies 
(2) It is not unconstitutional to entrust to special 
bodies the carrying out of the policies declared bv 
the Act and for that purpose to clothe them with 
authority to frame regulations within the frame- 
work of the Act. Simple as are these propositions 
as statements of law, in their practical application 
they present complicated problems. It was observ- 
ed by Marshal, C. J. in — ‘Wayman v. Southard’ 
(1825) 23 U. S. 43 : 6 Law. Ed. 253 at p. 263. that 
‘‘the line has not been exactly drawn which se- 
parates those important subjects which must be 
entirely regulated by the Legislature itself from 
those of less interest in which a general provi- 
sion may be made and power given to those who 
are to act under such general provisions to fill uo 
the details”. 

(15) And the course of decisions has been to li- 
mit the region of the legislative policies within the 
narrowest bounds and enlarge the area which can 
be left to be administered by other bodies. Willis 
in his work on Constitutional Law at pp. 136-137 
remarks : 


We may no w turn to the American authorities cit- 
ed by the petitioners. In — ‘Panama Refining Co. 
v. Ryan’, (1935) 79 Law. Ed. 446 at P. 459 a Con- 
gressional Legislation conferred on the President 
power to prohibit the transportation of ‘hot oil’ in 
inter-state and foreign commerce. The Act con- 
tained no definition of the circumstances or condi- 
tions under which this power could be exercised. 
In striking down the Legislation as unconstitutional 
delegation, Hughes, C. J., observed as follows: 

‘‘The Congress manifestly is not permitted to ab- 
dicate, or to transfer to others, the essential le- 
gislative functioning with which it is thus vest- 
ed. Undoubtedly legislation must often be ad- 
apted to complex conditions involving* a host of 
details with which the national Legislature can- 
not deal directly. The Constitution has never 
been regarded as denying to the Congress the 
necessary resources of flexibility and practicality, 
which will enable it to perform its function in 
laying down policies and establishing standards, 
while leaving to selected instrumentalities the 
making of subordinate rules within prescribed 
limits and the determination of facts to which 
the policy as declared by the Legislature is to 
apply. Without capacity to give authorizations 
of that sort we should have the anomaly of a 
legislative power which in many circumstances 
calling for its exertion would be but a futility. 
But the constituent recognition of the necessity 
and validity of such provisions, and the wide 
range of administrative authority which has been 
developed by means of that, cannot be allowed 
to obscure the limitations of the authority to 
delegate if our constitutional system is to be 
maintained”. 

(13) In — 'Schechter v. United States’, (1935) 79 
Law. Ed. 1570 : 295 U. S. 495 a Congress Legisla- 
tion provided that certain trade groups should have 
the power to frame “a code of fair competition” 
and that on approval by the President, it should 
have the force of law. This was held to be an un- 
constitutional delegation because the Act contain- 
ed no definition of 'fair competition’ and in the 
words of Justice Cardozo : 


“It is a dogma (in harmony with our definition) 
that legislative power cannot be delegated either 
to other branches of the Government or to inde- 
pendent boards or commissions or even back 
to the people: but the rule of the dogma has 
so many exceptions that it is difficult to decide 
whether the dogma or the exceptions state the 
true rule”. 

(16) One of those exceptions is legislation entrust- 
ing to outside bodies the power to fix rates. Auth- 
ority in America is uniform that such legislation 
is not invalid as constituting delegation of legis- 
lative power. In — ‘Oregan R. and Nav. Co. v. 
Campbell’, 230 U. S. 525: 57 Law Ed. 1604, the 
question was whether a provision under the statute 
conferring upon a commission the power to fix the 
rates was valid. In upholding the enactment, the 
Court observed : 

“The Legislature has delegated to the commis- 
sion the duty of fixing rates, which it does in 
aid of legislative action, or as an auxiliary to 
the exercise of the legislative functions. This 
the authorities all sanction as falling within the 
legislative power. There can exist no valid objec- 
tion to conferring such authority upon an 
administrative board.” 

(17) Vide also — ‘Georgia R. & Bkg. Co. v. Smith; 
(1888) 128 U. S. 174 : 32 Law Ed. 377 and — ‘United 
States v. Illinois Central Railroad Co.’, (1934) 291 
U. S. 457 : 78 Law Ed. 909. In — ‘J. W. Hampton, JR. 
& Co. v. United States’, (1928) 276 U. S. 394 : 72 Law 
Ed. 624 a Congress Legislation had authorised the 
President to impose on articles of import such duty 
as he might determine with the aid of 
advisers. This provision was impugned as uncon- 
stitutional delegation. This contention was repelled 
and it was held that it was within the competence 
of the Legislature to assign the work of fixing 
rates to administrative bodies. Thus, even accord- 
ing to the principles established in American 
decisions, the power entrusted to the rule-making 
authorities under the Madras Act cannot be held 
to be unconstitutional delegation. 

(18) The question how far the Indian Legislature 
was competent to delegate its powers to other 
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bodies was considered by the Privy Council in 
— Queen v. Burah*, 4 Cal 172 (P.Cj and in — 
•Emperor v. Benoari Lai Sarma’, 1945 F. L. J. 1. and 
the decision was that such delegation was valid. 
In ■ ‘Jatmdra Nath Gupta v. The Province of 
Bihar’, 1949 F. L. J. 225 a majority of judges held 
that the Proviso to section 1(3) of the Bihar Main- 
tenance oi Public Order Act was ultra vires the 
powers of the Bihar Legislature as amounting to 
unconstitutional delegation of power. The ouestion 
was again considered in 4 Ref. Under Article 143 
of the Constitution of India’, In re, 1951 S. C. J. 527, 
and the decision of the majority was that the 
laws in question were not bad on the grounds 
that there was delegation of legislative powers. 
Fazl Ali, J. summed up the conclusions as follows 

“(1) The Legislature must normally discharge 
its primary legislative function itself and 
not through others. 

(2) Once it is established that it has sovereign 
powers within a certain sphere, it must 
follow as a corollary that it is free to legis- 
late within that sphere in any way which 
appears to it to be the best way to give effect 
to its intention and policy in making a 
particular law, and that it may utilize any 
outside agency to any extent it finds neces- 
sary for doing things which it is unable to 
do itself or finds in inconvenient to do. 
In Other words, it can do everything which 
is anciUaxjr to and necessary for the full and 
T e , ff eCtlve exercise of its power of legislation. 

3> InrfT 0 f MdlC % its kSfcktive functions, 
and therefore while entrusting power to an 

outside agency, it must see that such agency 

acts as a subordinate authority and does 

be come a parallel Legislature. 

( tI l ere are onl y two main checks 

m this country on the power of the Leeis- 

lature to delegate, these being its good 

croll th? iSf, P h inCip i e that it; sh °uld not 
cross the line beyond which delegation 

amounts to “abdication and self-effacement” 

j » . i J., as he then was expressed thp 
view that the Legislature had the power to deieeate 
even legislative functions, unless such a deleeatfon 
was prohibited by the Constitution and that 

arf Act 'of S pa ri i am 8 ♦° untry cannot strike down 

to exercise such oowpr •+ Iier woias, 

instrumentality, however renup-mm/c 5 ^ ppo , lnted 

ment may to the 

be regarded as politically 0 undesrabklf fan 
stitutionally competent”. s con " 

Mukherjea J. observed : 

“Provided the legislative policy is 

sufficient clearness or a standard ^rf d ^ Wlth 

the Courts cannot and should not interfere with 
the discretion that undoubtedly rest* 

Legislature itself in determining the extent o? 
delegation necessary in a particular case\ f 

Das J. stated the position as follows* 

“If what the Legislature does is legislation 
the general scope of the affirmative words whteh 
give the power, and if it violates no erarels 
“ fiT restriction by which that power S 

limited, then it is not for the Court to enauire 
further or to enlarge constructively those condf 
tions or restrictions; that while the Legislature 
is acting within its prescribed sphere there is 
except as hereinafter stated, no degree of or’ 
limit to its power of delegation of its legislative 

2°r r t'o 5®"? the , Le § lslatu re to determine 
how lar it should seek the aid of subordinate 
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agencies and how long it shall continue them, 
and it is not for the Court to prescribe any 
limit to the Legislature’s power of delegation and 
mat the power of delegation is, however, subject- 
only to the qualification that the Legislature 
may not abdicate or efface itself, that is to sav 
may not, without preserving its own capacity 
intact, create and endow with its own capacitv 
a new legislative power not created or authorised 
bj the Act to which it owes its own existence”. 

u9) Bose J. heid that the principles laid down in 
— Queen v Burah', 4 Cal 172 (P.C.) as to the 
limns of valid delegation of legislative power were 

Constitution 0 delegatlon of Powers under the 

(20) Applying these principles it is impossible- 

Legislature Vf^te f S &I ? y abdlcation the Madras 
LegislavUie of its functions in favour of the rule- 

making authority. In fact under section 3 (4) the 

Rules were required to be placed before the Legis- 

onhJ 6 attef hP v and th6y Were t0 come int0 forc e 
°|? ly a Lei lhey were approved by a resolution 

“r ly - f In accordance with this provision 
t ^ e .. Rales w, ere first published on 18-7-1939 for 

l n S PU fL 1C opinion - On 3-8-1939 they were 
laid before the Assembly and the proceedings of 

_\ e *5? use s Low that there was considerable debate 

'Z T he provislons * After they were approved the 
Rale weie again published on 12-9-1939 and actnoUy 
came into force on 1-10-1939. a.aialR 

ivli. K. V. Venkatasubramanaia Ayyar argued that 
the resoiutions of Legislative Assemblies have not 
the force oi laws and that therefore, the Rules must 

is 6 so S Vid? n^ eir 0Wn T merits - That undoubted* 

- Vlde Dlcey on Law of th e Constitutions 

9th Edition, page 55 and the authorities cited there’ 
But the question now is not whether the Rules 
have independent force as a piece of legislation, 
but whether the Legislature has, in leaving the 
matter to be determined by the rule-making 
authority, abdicated its functions. The fact that 

thp S- Ules are , t, °. ,5 0 P e U P for consideration before 

fi? d that they are to come into force 
™l y af ter the y a re approved by a Resolution of 

thf t *?£ USe if re , sufficient to repel the contention 
that there has been abdication by the Legislator? 

T.ie following observations occurring in the judg- 

ment of Faz Ali, J. in -Ref. under Article 143 of 

the Constitution of India', 1951 S C J 527 tat 

P. 581) may be quoted 527 (at 

“It may also be stated that in England ‘delegated 
legislation’ often requires the regulations or 
provisions made by the delegate authority to be 
laid before the Parliament either in draft form 
or with the condition that they are not to opeSte- 
till approved by Parliament or with no further 
direction The Acts before us are certainK- 
open to the comment that this valuable safeguard 
has not been observed, but it seems to me that 
however desirable the adoption of the safeguard 
and other safeguards which have been suggested 

Acts! whfch O has m to m oe y determined^ 7 ° f ‘t 

absence’\ Siderati ° nS Cann0t be ^cted by P S 

In Re George Edwin Gray 57 S C P (Canada) vsn 
there was a war-time legislation conferring on 
the Governor wide powers of issuing Orde?s-in- 

issued* certain V1 Orripr° f - t ^ S power ' the Governor 
issuea certain Orders-m-Council and they were 

Pff P Pf- re ?°^ ti0n of the House - 111 dealing 
observed . ff of thls resolution the Chief justice 

“There are obvious objections of a political 
character to the practice of executive legislation 
in this country because of local conditions. But 
these objections should have been urged when 
the regulations were submitted to parliament 
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iOl its approval, or better still when the “War 
~-.ii r'.' Act" was being discussed. Parliament 
was the delegating authority, and it was for 
mat body to put any limitations on the power 
coniermi upon tin* executive. I am not aware 
iha ; the authority to pass these regulations was 
quesiioned by a vole in cither house." 

Angii n. J. observed as follows: — 

••The fact that in the present case a resolution 
v.t.s adopted by both Houses of Parliament 
approving of the ordcrs-in-council, while it does 
nut add anything to their legal lorce as enact- 
ments. makes it abundantly clear that no at- 
tempt was made in this instance to take advan- 
tage o- the powers conferred by section 6 of 
the “War Measures Act” to pass legislation 
without the concurrence and approval of 
parliament". 

<21 1 in the present case, what the Legislature 
has done is’ merely to authorise the rule-making 
Authorities to carry out the policies enunciated 
in the statute and to till up the details. The Rules 
themselves are to come into operation only after 
h hoy are approved by a resolution of the House. 
Far from effecting scll-ellacement, the Legisla- 
ture has retained complete control over the legis- 
lation and in fact it has exerted that control 
|oy introducing amendments of the Act from time 
to time. It must, therefore, be held that the 
Madras Act IX of 1939 and the Rules are not 
open to challenge on the ground of unconstitutional 
delegation. 

(22) < 3 ) It is next contended on behalf of the 
petitioners that the provisions of the Madras 
General Sales Tax Act and the Rules framed 
thereunder arc discriminatory, in that they impose 
sales tax in some cases on the purchaser, while 
laying it on the sellers in other cases: that there 
is no rational basis lor this differentiation and 
that it is repugnant to Article 14 of the Cons- 
titution and therefore, void. This Article is 
substantially based on Section (i) of the 14th 
Amendment to the American Constitution which 
runs as follows: 

“No State shall deny to any person with- 

in its jurisdiction the equal protection of the 

laws". 

Mr. k. V. Vonkatasubramania Ayyar quoted a 
number of American Authorities and contended 
that on the principles enunciated therein the 
classification made in the Madras General Sales 
Tax Act and the Rules must be held to be arbi- 
trary and unconstitutional. There is no need to 
examine them in any great detail in view of the 
decisions of the Supreme Court in — ‘Charanjit 
Lai Chowdhury v. Union of India’, 1951 _ S.C.J. 
29, ‘State of Bombay v. F. N. Balsara’, 1951 SCJ 
478 —‘St ale of West Bengal v. Anwar All Sarkar', 
(1952) S.C.J. 55 and — ‘Kathi Railing Rawat 
v. State of Sowrashtra’, 1952 S.C.R. 435. The 
following principles may be taken to be well- 
established: (1) The guarantee of equal protection 
of laws does not require that the same law should 
be made applicable to all persons or that the law 
should have the some operation on all persons. 
It prohibits only an application of different laws 
to persons who are in similar circumstances. 

••The guaranty of the 14th Amendment of the 
equal protection of the laws is not a guaranty 
of equality of operation or application of a 
ctpic* legislat ion upon all citizens of state”. 

— ' -stebbins v. Riley’, (1925) 268 US 137: 69 Law Ed 
884 at p. 888. 

“Tim purpose of the clause in respect, of equal 
protection of the laws is to rest the rights of all 
persons upon the same rule under similar cir- 
cumstances.” 


— 'Frost v. Corporation Commission’, (1929) 278 

US 515:73 Law Ed 463 at p. 488, 

“It must be admitted that the guarantee against 
the denial of equal protection of laws does not 
mean that identically the same rules of law 
should be made applicable to all persons with- 
in the territory of India in spite of differences 

of circumstances and conditions In other 

words, there should be no discrimination between 
one person and another, if as regards the 
subject-matter of the legislation their position 
is the same ” 

Per Mukherjea, J. in —‘Charanjit Lai Chowdhury 
v. Union of India’, 1951 S. C. J. 29 at p. 53. 

-The principle of equality does not mean that 
every law must have universal application for 
all persons who are not by nature, attainment 
or circumstances in the same position and the 
varying needs of different classes of persons 

often requires separate treatment If a 

law deals equally with members of a well-defined 
class, it is not obnoxious and it is not open to 
the charge of denial of equal protection on 
the ground that it has no application to other 
persons”. 

Per Fazl Ali J. in — ‘State of Bombay v. F. N. 
Balsara 1951 S.C.J. 478 at p. 492. 

(2) The requirements as to equal protection, 
of laws do not forbid legislative classifications, 1 
provided such classifications rest on some difference 
germane to the purpose of the statute. 

"It must appear not only that a classification 
has been made but also that it is one based 
upon reasonable ground, some difference which 
bears a just and proper relation to the attempted 
classification and is not a mere arbitrary selec- 
tion". 

— ‘Gulf. C. & S. F. R. Co. v. Ellis’, (1897) 165 
U. S. 150: 41 Law Ed. 666 at p. 672. 

“It is unnecessary to say that the equal protection 
of the laws required by the 14th Amendment 
does not prevent the States from resorting to 
classification for the purpose of legislation. 
Numerous and familiar decisions of this Court 
establish that they have a wide range of discre- 
tion in that regard. But the classification must 
be reasonable and not arbitrary and must rest 
upon some ground of difference having a fair 
and substantial relation to the object of the 
legislation so that all persons similarly circums- 
tanced shall be treated alike." 

— ‘Royster Guano Co. v. Virginia’, (1920) 253 U.S. 
412: 64 Law Ed. 989 at pp. 990-991. 

“The principle of equal protection does not take 
away from the State the power of classifying 

persons for legitimate purpose While 

reasonable classification is permissible such classi- 
fication must bo based upon some real and 
substantial distinction bearing a reasonable and 
just relation to the object sought to be attained 
and the classification cannot be made arbitrarily 
and without any substantial basis.” 

Per Fazl Ali. J. in — 'State of Bombay v. F. N. 
Balsara’, 1951 S.C.J. 478. (3) A classification cannot 
be upheld on purely fanciful grounds. “We have 
no right to conjure up possible situations which 
might justify discrimination" — ‘Mayflower 
Farms v. Ten Eyck’, (1936) 297 U. S. 266: 80 Law 
Ed. 675. “Discriminations are not to be supported 
bv mere fanciful conjecture". — ‘Hartford S. B. 
I & INS CO. v. Harrison’. (1937) SOI US 459: 
81 Law Ed. 1223 (4). With reference to taxing 
statutes the Legislature has considerable latitude 
in making classifications. It can select such P®*’ 
sons or things as it chooses for purposes of 
taxation. ' * ; 

"In such matters the states necessarily enjoy ft 
wide range of discretion and it would require ft 
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clear case to justify the court in striking down 
a law that is uniiormiy applicable to all per- 
sons pursuing a given occupation on the ground 
that persons engaged in other occupations more 
or less like it ought to be similarly taxed.*' 

— “Singer Sewing Machine Co. v. Brickell” (1914) 
233 US 304: 53 Law Ed 974. “The power’ of the 
state to classify for purposes of taxation is of wide 
range and flexibility”. — ‘Louisville Gas & E Co 
v. Coleman, (1928) 277 U. S. 32: 72 L Ed 770’ 
tat p. 774 i. 

“The power of taxation is fundamental to the 
very existence of the Government of the states. 
The xesiiiction that it snail not be so exercised 
as to deny to any the equal protection of the laws 
docs not compel the adoption of an iron rule of 
equal taxation in order to prevent variety or di- 
fferences in taxation or discretion in the selection 
of subjects or the classification for taxation of 

properties, businesses, trades, callings or occupa- 
tions”. 

-—‘“State Beard v. Jackson’, (1931) 233 US 527- 75 
Law Ed. 1243 at pp. 1255-58”. 

The power to make distinctions exists with full 
vigour m the field of taxation where ‘no iron 
° A ^'Quality has ever been enforced by the 

SldXUtGS • 

—‘New York Rapid Transit Corporation v. City of 
New Yark (1933) 303 U. S. 573: 82 Law Ed. 1024”. 
(5) Taxing statutes must also satisfy the test of 
equai protection and are liable to be struck down 

Amo? 21°6 n n\~4nn de f? U T thern Railwa V v. Greene 
uyiU) 21b U. S. 400. 54 Law Ed. 538’. 

teTaunltetfL'Th I 'i ust .Pass the constitutional 
positfon ” t0 the method of im * 

, Stewart Dry Goods Co. v. Lewis (1935) 294 tt q 
550 : 79 Law Ed. 1054”. (6, There Is a strong prf: 
sumption in favour of the validity of legislative 
classification and it is for those who challenge n 

beyond 1 aU^oubt “ titu ^nal to . establish 6 g 

stands 3 and corre'ctly^apprecUites^toe^need'of^its 
own people that its laws are directed to problems 
made manifest by expedience and that its dis- 

7“° nS are based ^on adequate ground^ 
U.a i52 e 63 V LJw X Ed P 5 2 T L ‘ C0 ‘ (1919) 248 

-‘Concordia Fire insurance Co. v. Illinois (1934) 

U. o. o<35 . 78 Law Ed 14H’ 

“It is a salutary principle of judicial decision ion- 
emphasised and followed by this Court that thf 

burden of establishing the unconsuiut 0 naUty of 

a statute rests on him who assays it y ° 
statutory discrimina tion will not bp ‘ 
as denial of equal protection of tie laws if n 

justify it” reaS ° nably may b e conceived to 

-‘Metropoiitan Casualty Insurance Co. v Brownell 
(1935) 294 U. S. 580 : 79 Law Ed. 1070 WmT m 
his work on Constitutional Law at page 579 sf a te= 
“If any state of facts can reasonaWy be conceiv- 
ed to sustain a classification, the existence nf 
that state of facts must be assumed. One who 
assails a classification must carry the burden nf 

IbHlisY' ifc does not resfc upon “y 

T? 7 le , S9me effect are the observations of Fazl 
A li J. at page 34 and of Mukerjea J. at page 54 in 
-Charanntj Lai Choudhury v. Union of India* 

1953 Mad./15 & 1G 
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(23) Such being the principles, the question is 
whether there is anything in the Madras General 
Sales Tax Act and in the Rules which offends 
Article 14. Tne contention of the petitioners is 
tnat the singling- 0 ut of purchasers of untanned 
hides and skins for taxation, while imposing tax on 
me sellers in most of the other businesses cannot 
be justified on any ground pertinent to the purpose 

of the Act, and that it is naked discrimination which 

is repugnant to Art. 14. The burden of establishing 
tnat the impugned provisions offend Art. 14 being 
on the petitioners, what are the materials which 
they have placed for discharging that burden? 
None. They merely argue that on the face of the 
Act, it docs not appear that there is any difference 
between trade in uncanned hides and skins, and 
ocher trades in which purchasers are not taxed, 
inat ho\vever is not sufficient. In — ‘Metropolitan 
Casualty Insurance Co. v. Brownell’, (1935) 294 U. 
S. 580: 79 Law Ed. 1070 at p. 1073 a statute of 
^ndiana enacted that agreements made by foreign 
insurance companies limiting the period within 
v.hich ciaims could be made against them were to 
that extent, unenforceable. In repelling the con- 
tention that this was discrimination, the Court 
ooseiwed : 

"There is no showing that the situation of foreign 
Co. porations writing casualty insurance con- 
tra Las m Indiana is so similar to that of domes- 
tic corporations as to preclude any rational dis- 
tinction between them as regards the time re- 
quired lor negotiating settlement of claims 

Where the record is silent we cannot presume to 
declare that there is such similarity, or to say 
that a state is prohibited from making anv dis- 
tinction in the length of time within which suit 
must be brought”. 

— ‘Cliaranjit Lai Chowdhury v. The Union of 

S. C. J. 29, Fazi Ali j. observed: 
ivow tne petitioner has made no attempt to dis- 
charge the burden of proof to which I have re- 
ferred and we are merely asked to presume that 
there must be other companies also which would 

be rS Gn tile charge of mismanagement and 
and Mukerjea, J. stated: 

“Throwing out of vague hints that there may be 
otner instances of a similar nature is not enough 
for this purpose. We have not even before us 

ai ?y 4. statement on cath by the petitioner that 
what has been alleged against this company may 
be said against other companies as well” 

^ ( ? 4 L The p ? t . ltioners before us have not shown 
that the conditions in other trades are similar to 

those in the hides and skins business and in the 

absence of such showing it cannot be presumed 

in their favour that no such differences exist as 

would justify a differentiation. Conditions differ 

from trade to trade and therefore, ‘prima facte* 

wnat applies to one trade may not necessarily apply 

to another. Indeed the records show that the trade 

m untanned hides and skins has certain special 

features peculiar to it. In the affidavits filed in 

Innth* Petiti ° ns - . » is stated that the 
South Indi a n hides and skins command great po- 
pularity m the world markets being popularly 

- East * nc *ia Kips” and that there is coZ 

The tnhnnfffvrt ° r th Jf m in foreign countries. 

and skins would either be 
tanned in this State or exported for tanning to 
foreign countries. 

As Sec. 5 (vi) provides for a tax being imposed 
on untanned hides and skins only at a single point 
successive series of sales, Rules 4 and 16 pro- 
vide that this should be done at the stage of their 
being tailed or exported. It is intelligible that if 
the article which is to be taxed is liable to be con- 
verted into another kind of article by process of 
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manufacture, the proper stage for imposing the tax 
should be when it is transformed into a different 
article. On this reasoning, the tax will fall on him 
who tans the hides and skins and there is, there- 
fore, reason for making The person who purchases 
untanned hides and skins for the purpose of tann- 
ing liable for the tax. In like manner, when the 
articles are exported to foreign countries lor tann- 
ing they might be taken to lose their character as 
untanned hides and skins in the hands of the ex- 
porter and in reason, the dealer who purchases 
them for export should be treated on the same 
footing as a tanner who purchases them ior tann- 
ing and tax imposed on him on the amount 
which he purchased them 

It is not without significance that the two other 
articles in respect of which the sales tax is levied 
on the purchaser under Rule 4, viz. groundnut and 
cashew, are also articles which are much in de- 
mand in foreign markets for being manufactured 
into other products. It would, therefore, appear 
that the trades in these articles have distinctive 
features which mark them ofl from others and it 
is impossible to hold that the differentiation in the 
matter of taxation has no relation to the nature of 
the trade. The learned Advocate for the petitioners 
has been unable to suggest any reason why the 
Legislature should have capriciously taxed the pur- 
chasers in some cases and the sellers in others. 
Even though the grounds of distinction are not 
manifest on the face of the statute, this is a fit 
case for invoking the presumption which the law 
raises in favour of legislative classification. 

(25) It was next urged that the presumption in 
favour of the validity of classification would arise 
only when it is made by the Legislature and that 
such a presumption would not extend to a classi- 
fication made by rule-making authorities & re- 
liance was placed for this proposition on certain 
observations occurring in — ‘Stebbins v. Riley’, 
(1925) 268 U. S. 137: 69 Law Ed. 884 at pp. 888, 839 
and — ‘Metropolitan Casualty Insurance Co. v. 
Brownell’, (1935) 294 US 580: 79 Law Ed 1070. In 
— ‘Stebbins v. Riley’, (1923) 268 U. S. 137: 69 Law 
Ed. 884, at pp. 888, 889 it was observed, that the 
basis of classification was 

“not open to objection unless it precludes the 
assumption that the classification was made in 
the exercise of legislative judgment and discre- 
tion”; 

and this passage was adopted in — ‘Swiss Oil Cor- 
poration v. Shanks’, (1927) 273 US 407: 71 Law 
Ed. 709 at p. 714. In — 'Metropolitan Casualty 
Insurance Co. v. Brownell’, (1935) 294 U. S. 580: 79 
Law. Ed. 1070, it was observed : 

“That Courts may not declare a legislative dis- 
crimination invalid, unless viewed in the light of 
facts made known or generally assumed, it is of 
such a character as to preclude the assumption 
that the classification rests upon some rational 
basis within the knowledge and experience of the 
legislators”. 

(26) It is argued on the basis of these observa- 
tions that the presumption in favour of the vali- 
dity of legislative classification could be made only 
when the Legislature applies its mind to it and 
that such presumption is precluded when the classi- 
fication is proved to have been made by the rule 
making authority. But the point in controversy 
in these cases was not the validity of classification 
made by the Administration in contradistinction 
to one made by the Legislature. The question ac- 
tually under consideration was how far classifica- 
tion made by a statute could be impugned as deny- 
ing equal protection, without any differentiation 
between classification made in the stqjute itseU 
and classification made by the Administration act- 
ing under statutory powers. 
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The legislative knowledge and experience referr- 
ed to in these observations would include in the 
context not merely the knowledge and experience 
of the legislators but also of the members of the 
administrative body functioning under the legis- 
lation. It is worthy of note that in all the three 
decisions cited above, the validity of classification 
was upheld. It is well-settled in America that the 
power to make classification could be exercised not 
only by the Legislature but also by administrative 
bodies acting under the Act. In — ‘Bradley v.' 
Richmond', 227 U S 477 : 57 Lav; Ed 603 an Ordi- 
nance imposed a tax on the conduct of various busi- 
nesses and a power of classifying them was grant- 
ed to a committee which imposed different rates 
on different classes of bankers. It was held that 
the classification did not offend the provision of 
equal protection of the laws. In — ‘New York 
Rapid Transit Corporation v. City of New York’ 
(1938) 303 U. S. 573: 82 Law Ed. 1024. Reed, J. ob- 
served as follows : 

“No question is or could be made by the Corpo- 
ration as to the right of a state or a municipa- 
lity with properly delegated powers to enact laws 
or Ordinance passed on reasonable classifica- 
tion of the objects of the legislation or the per- 
sons whom it affects”. 

(27) In — ‘Concordia Fire Insurance Co. v. Illi- 
nios’, (1934) 292 U. S. 535: 78 Law Ed. 1411, the 
presumption of validity of classification was stated 
to bo applicable not merely to legislative but also 
official action. In the present case, there is the 
additional circumstance already referred to that 
under Section 3 (4) the Rules had to be, and were 
in fact, approved by a resolution of the Legislative 
Assembly and the classification can, therefore, be 
properly described as made with the knowledge 
and experience of the legislators. 

(28) And above all, there is the fact that the 
Madras General Sales Tax Act is a measure of ta- 
xation and in respect of taxing statutes, the Legis- 
lature enjoys wide powers of classification. It has 
the power to determine which class of persons or 
properties shall be taxed and such determination 
is not open to question on the ground that the tax 
is not levied on all persons or on all properties. 

A State does not have to tax everything in order 
to tax something. It is allowed to pick and 
choose districts, objects, persons, methods and 
even rates for taxation, if it does so reasonably”. 
(Willis on Constitutional Law, page 587.) 

If it is competent to the Legislature to select some 
commodities and impose tax on them, such impo- 
sition is not open to attack on the ground that it 
is not made on all commodities. A law imposing 
a tax only on the sale of hides and skins and mak- 
ing the purchaser liable therefor, could not be 
challenged under Article 14 on the ground that 
purchasers of other commodities were not also 
taxed. If among the purchasers of hides and skins 
a differentiation was made without a rational ba- 
sis therefor, different considerations would arise. 
Here, there is one law of taxation made applicable 
to all purchasers in the same trade and such a 
measure is not open to attack under Article 14. 
At any rate as observed in — ‘Madden v. Kentucky’, 
(1940) 309 U.S. 83: 84 Law Ed. 590 (593): 

“In taxation even more than in other fields Legis- 
latures possess the greatest freedom in classifi- 
cation. The burden is on the one attacking the 
legislative arrangement to negative every con- 
ceivable basis which might support it”. 

and that burden has not been discharged by the 
petitioners. 

(29) Considerable reliance was placed lor the 
petitioners on the decision of the Supreme Court 
in — ‘State of West Bengal v. Anwar Ali Sarkar, 
(1952 S. C. J. 55) in which it was decided by & 
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jority that Section 5 (1) of the West Bengal Spe- 
cial Courts Act X of 1950 was void as being re- 
pugnant to Article 14. Under that section, power 
was conferred on the Government to constitute 
special Courts and to direct such offences or classes 
of offences or cases or classes of cases as the Gov- 
ernment might order in writing, to be tried by such 
Courts. The procedure prescribed for the trial of 
cases before the Special Courts was different from 
that which is prescribed by the Criminal Procedure 
Code. The question was whether the power con- 
ferred on the Government under Section 5 (l) was 
discriminatory and opposed to Article 14. It was 
held that it was. 

A reading of the judgments shows that the con- 
troversy was not so much about the principles 
applicable as to the application of the principles to 
me facts of the case. This would be clear from 
the judgments of the Supreme Court in — ‘Kathi 
Railing Rawat v. State of Sowrashtra’, 1552 S. C. R. 
435. The statute that was in question in that case 
was the Sowrashtra State Public Safety Ordinance 
LXVI of 1949. Sections 9, 10 and 11 of the Ordi- 
nance proceeded very much on the lines of the W 
Bengal Special Courts Act; it empowered the Gov- 
ernment to establish Special Courts and to direct 
offence io be tried by that Court according to a 
special procedure prescribed by the Act. 

But there was one fundamental difference bet- 
ween the West Bengal Special Courts Act and the 
Sauiashtra State Public Safety Ordinance. Under 
the latter, the Government had the power to direct 
only classes of offences or classes of cases to be 
tried by the Special Court, whereas in the former 
the power could be exercised with reference to in- 
dividual cases. The Court held by a majority that 
the Saurashtra State Public Safety Ordinance was 
valid because the power to transfer cases to the 
Special Court could be exercised only v/ith reference 
to classes of cases and that therefore there was 
classification such as would take the statute out 
of the operation of Article 14. Applying these prin- 

S5 5 .WshasS 

if of The* ConsSon 61 ' 3 ^ they ° fiend Article 

(30) (4) it is finally contended that the Rules 
framed unaer the Act do not properly carry out the 
policy laid down therein and they are even hicon 
sistent therewith and they are therefore void To" 
appreciate the true position, it is necessary to exa 
mine the scheme of taxation which has hAn 
opted in the rules with reference to untanned hides 
and skins. As already mentioned, these article! 
are much in demand in foreign market* • 

export forms one of the main* Sterns Tn their 

trade of this State. It also appears^hat thi!°SfX n 
enjoys considerable natural advantages for elm® 
ing on the business of tanning beoan^ 
bark' which is specially suited f or tanni ™ Varam 
Plenty in this State. The 

tries® for® tannirfg 1 01 eXp01 ' ted to forei ^ coun- 

V? kroad outline, the scheme of taxation adnnf 
ed by the Rules is to levy the tax at the stage wheii 
the articles are tanned in the State or exported 
to foreign countries for tanning. Thus under w 
4 (2) (c) when a licensed tanner purchases untanm 
ed hides and skins for tanning, the amount f? r 
which he purchases the goods is to be included in 
turnover and he is taxed thereon; and undf 
R. 4 (2) (d) when a licensed dealer purchases un- 
f aimed hides and skins for export the amount for 
which he purchases would be included in his turn 
over and he would be taxed thereon. Then comes' 
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R. 16 which has come in for considerable criticism. 
R. 16 (2) fixes in accordance with R. 4 the points 
ol taxation at, the stage of tanning or at the stage 
of export. But then, it limits the operation of this 
rule to sales by licenced dealers. It is this 
limitation that furnishes the ground for attack on 
the rules. To understand the objection it will be 
useful to analyse the possible cases which might 
arise on the application of R. 16 v2>. 

Taking first the case of hides and skins which 
are tanned within the State, four possible situa- 
tions might arise. There might be a sale by a li- 
censed dealer either to a, licensed tanner or to an 
unlicensed tanner; or there might be a sale by an 
unlicensed dealer either to a licensed tanner or to 
an unlicensed tanner. When the sale is by a li- 
censed dealer, R. 16 (2> (i; provides for a tax be- 
ing levied on the tanner whether he is licensed or 
unlicensed. But where the sale is by an unlicensed 

oeal< t r ’ tnele ! s a difference in the incidence of 
taxation. If the sale is io a licensed tanner, then 
under R. 4 (2) (cj tne purchaser has to pay the tax. 
But where the sale is to an unlicensed tanner R. 4 
(1) will apply and the tax will fall on the seller 
R. 16 (o) provides that sale by dealers other than 
licensed dealers will be “liable to taxation on each 
occasion oi sale '. Under this Sub-clause when there 
are successive sales by unlicensed, dealers the tax 
will oe leviable on such occasion of sale and that 
will be inconsistent with S. 5 (vi) which provides 
lor taxation at a single point. 

(3U Likewise when untanned hides and skins 
are exported, the last purchaser will be liable under 
R. 16 (2) (ii) whether he is a licensed dealer or 
unlicensed dealer, if he purchases from a licensed 
dealer. But if he purchases from an unlicensed 

v bllt ls himself a licensed dealer, he will be 
liable to pay the tax under R. 4 (2) (d). If there 
is a sale by v an unlicensed dealer to an unlicensed 
dealer who export 8 the goods on whom does the 
tax fall? Under R. 4 (1) it is to be borne by the 

^ ^ r - lc SU - C , h T a ^ ase wiU fal1 within the mischief 
oi R. 16 (a), if there are successive sales. 

+v/? 2) ^ ow contention of the petitioners is 
that where there are sales by unlicensed dealers 
to unlicensed tanners or unlicensed dealers there 
is the possibility of multiple taxation and that 
wouid be in violation of S. 5 (vi). It is not disputed 
on behalf of the Government that R. 16 (5) is 
repugnant to S. 5 (vi). It must therefore be held 
to be ‘ultra vires’. But this can bring no relief to 
the petitioners, as they are all licensed tanners 
and are in no manner hurt by the operation of 

ti. 16 (5). This was conceded by the learned 
Advocate for the petitioners. learned 

(33) Another contention against the validity of 
the rules was founded on the language of the forms 
which are prescribed under the Rules for makin * 
returns as provided in R. 15. Form 1” Tpre!- 
cribed for tanners and it is intended to apply 
to the imposition of tax at the stage of tanning 
Form A-5 is prescribed for dealers and is intended 
to apply for imposition of tax at the stag! of 
export. In Form A-4, the third column is hladed 

f obtaining bv^n^ 3 and skins wei ' e Purchased 
101 tanning by tne assessee . The rritirKm nf 

for tanning”" 8 ° n , the WOTds “Purchased 

101 tanning . Their contention is that oft-pv 

Suovu aS i? § and skins for tanning, the tanner 
might change his mind and sell them to a dealer 

f?? f f • succ , e ? s i ve sale s those goods might be 

nS.°h e v X Y hlch case the last Purchaser will 
also be liable to pay the sales tax. The goods are 

ta J ed m the first instance when they are 
exported witnout having been tanned. 

, it : a J’Sued, is multiple taxation & opnosed 
to S. 5 (vi). But when the matter is closely examined 
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it will be found that there is no substance in this 
objection. When a tanner purchases the goods, 
he himself makes a return stating the amount for 
which lie purchased hides and skins for tanning. 
If i he goods are actually tanned, then no further 
liability for tax will arise. But if the tanner 
instead oi tanning the goods sells them to the 
dealer, he is entitled under R. 15 (5) to deduct the 
purchase price paid ior those goods in the return 
lor the next month or to geo a refund ox the 
excess. Thus though there was initially a purchase 
by a tanner, when once he sells his untanned 
I goods, he occupies the position of a dealer and he 
will not. he liaole under R. 16 (2>(i) and the matter 
will be governed by R. 16(2) (ii>. Thus there is 
no infringement of S. 5 (vi) which provides for 
taxation on a single point. 

(34» It is also contended that it is wrong on 
principle that a tax should be levied before it is 
finally determined; that under S. 3 (2) of the Act 
the assessment should be only on .the annual 
turnover and that therefore, R. 15 (2) which 
provides for advance payments of tax every month 
before the liability to pay arises, which is only 
when the goods are actually tanned or exported 
is unconstitutional and that the position is not 
altered by R. 15 (5) which provides for deduction 
of the amounts which turn out in the events not 
to have been payable in the returns for subsequent 
months. But advance payment of tax is a well- 
recognised feature in the mode of realising tax 
and the provision in R. 15 ( 2 » is in accordance with 
the practice generally obtaining in this branch of 
the law. In discussing the validity of a somewhat 
similar provision in a taxing statute of Southern 
Iowa, the Court observed : 

••It is of course true that as the Report is required 
on the twentieth of the calendar month for 
transact one of the preceding mofiths, there 
may at times be gasoline received in the month 
covered by the report which has not been ex- 
ported by the twentieth of the succeeding month; 
but the distributor is entitled to a credit for 
such exportation in his report made in the next 
month, and the mere fact that he cannot claim 
an anticipatory credit for gasoline not yet ex- 
ported, but intended so to be, seems to us to be 
too slight a burden to be of any moment, or to 
raise a substantial constitutional question”. 

— ‘Monamotor Oil Co. v. Johnson’, (1934) 292 U. S. 
86: 78 Law Ed. 1141 (11*18). The attack on R. 15 
(2) must accordingly fail. It may be added that 
this contention is of academic interest so far as 
the petitioners are. concerned, as it is admitted by 
them that they tanned all the goods purchased 
by them for tanning. 

(35) Lastly, it was argued that the rules make 
a distinction between licensed dealers 
and unlicensed dealers and that is an 
arbitrary distinction repugnant to Art. 14. 
A classification of merchants into those who take 
out licences and those who do not is one resting 
on a rational basis and must be upheld. Moreover, 
if it is a discrimination, it is one in favour of 
those who take out licences and against those who 
do not and it is difficult to see how the petitioners 
who are licence holders can make a complaint of it. 

(36) in the result it must be hold that the 
provisions of the Madras General Sales Tax Act 
and the Rules except R. 16 (5) are intra vires and 
valid and not obnoxious to Art. 14. These petitions 
must accordingly be dismissed with costs. 

(37) Before concluding, we think it desirable to 
observe that some of the difficulties and anomalies 
which have been shown to exist in the working of 
the Act could be avoided by making it compulsory 
that all tanners and dealers should take out 


licences and this is a matter which should engage 
the attention of the Government. 

(38) RAJxAMANNAR C. J. : I agree and have 
nothing to add. 

A/V.R.B. Petitions dismissed. 
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RAJA MANNAR C. J. AND VENKAfA- 

RAMA AYYAR J. 

C. Govindarajulu Naidu & Co., Petitioners v. 
State of Madras, represented by the Revenue 
Secretary and another, Respondents. 

Writ Petn. No. 227 of 1952, D/- 9-9-1952. 

**(a) Constitution of India, Art. 286(1) (b) 
and (2) — ‘‘In the course of export’* — Mean- 
ing of — Sales or purchases having no direct 
connection with goods exported — Power of 
Stales to impose tax thereon. 

The decisions on the export and import 
clause in the American Constitution do not 
support the contention that an export must 
be construed as including purchases prior 
to the transaction under which the goods 
are exported. Similarly, the authorities on 
the commerce clause so far from support- 
ing the contention that export should be 
deemed to include the chain of transac- 
tions preceding it clearly establish that im- 
munity from taxation under the commerce 
clause' should be narrowly construed so 
as to limit it to the period between the 
actual commencement and termination of 
inter-state commerce. American case law 
considered. (Paras 15 & 19) 

The words ‘‘in the course of export in 
Art. 286 cannot bear the same meaning as 
‘‘for the purpose of export.” In their na- 
tural meaning the words ‘‘in the course of 
export” would have a more restricted 
operation than the words ‘‘for the purpose 
of export.” Quite obviously the words “in 
the course of” have been suggested by the 
decisions of the American Courts on the 
commerce clause. The object of Art. 286(2) 
is clearly to prevent States from inter- 
fering with the free flow of commerce in 
the country by erecting barriers of taxa- 
tion. That was precisely the object of the 
commerce clause in America. Whether the 
goods are in the course of transit is the 
paramount question to be decided under 
the commerce clause. It is this conception 
that appears to have been adopted in the 
words ‘‘sale of goods where it takes place 
in the course of inter-state trade.” These 
words limit the prohibition on the power of 
the State to impose tax on sales only 
where they are the subject-matter of inter- 
state commerce. The power of the State to 

tax sales before the inter-state commerce 

commences and after it ends is left un- 
touched. In this view, the power of the 
States to impose tax under Art. 286 (-) 
would bo of the same character and ex- 
tent as the power of the States in Ame- 
rica in relation to the commerce clause. 

(Para 20) 

It would be in accordance with sound 
rules of construction to put the same mean- 
ing on the words “in the course of occur- 
ring both in Article 286(1) (b) and in Aru 
286(2). Thus understood the prohibition 
under Article 286(1) (b) will , 

operate only from the time when the 
exported begin their international journey 
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and it will cease when that journey ceases. 
In other words, the prohibition is limited 
to the period coveied by the actual expor- 
tation or importation of the goods. The 
power of the Slate to impose tax at any 
stage before or after is not affected. 

(Para 21) 

In American law, the commerce clause 
and the export and import clause operate 
differently on the power of the State to 
impose tax. While under the commerce 
clause the States have plenary powers of 
taxation subject only to the powers of the 
Congress to regular inter-state commerce, 
in the case of the export and import 
clause, it is a total want of jurisdiction it 
would appear that the intention of the 
framers of the Constitution of India was to 
discard this distinction and enact one law 
for both foreign and inter-state trade and 
that they chose to adopt the law relating 
to inter-state commerce in America as fur- 
nishing a basis for reconciling the com- 
peting demands of both the union to con- 
trol and regulate commerce, inter-state and 
foreign, in the best interest of the coun- 
try? and of the States, to raise revenue on 
transactions, which are rendered possible 
by the protection afforded by the States. 

(Para 22) 

* V m ^o S l?w^ dingly be held that both in 
Arts. 286(1) (b) and 286(2) the power of 

the State to impose a tax on export or im- 
port or incer-state trade or commerce is 
taken away only in respect of sales or pur- 
chases made directly in relation to the 
goods which are the subject-matter of 
transportation either in inter-state or in- 
ternational commerce, whether such sales 
take place prior to the commencement of 
the transport or during its progress. The 
prohibition does not extend to sales or 
purchases which have no direct connection 
with the goods wmch are exported. 

(b) Constitution of India, Art. 286(1) (b) 

Purchase of goods in Pakistan — Transport of 
goods m Madras — Liability of purchaser to 

- (Sales “Tat 1 Ge “ eral Sales Tax Act 

Act % of 1939) 7. General Sales Tax 

K th f G g00ds are in transit under a 
Sw r ~ Ct between two persons in two diffe- 
rent countries, entered into either at the 
commencement of the transport or during 
its progress, there can be no question of a 
sale or purchase in the course of import. 

The representatives of the petitioners 
used to go to Dacca, make the purchases 
there, pay the price, and consign the goods 
from there to Madras. The contracts of 
purchases were completed in Dacca, before 
the g° ods were put in transit; and what the 
petitioners did was merely to transport 
their own goods from Dacca to Madras 
Petitioners having been assessed to 

Tax 3 Act* Und6r the Madras General Sales 

Held that the transport by the neti 
tioners of their own goods after purchase 

Art P ?Rfi S n a uh?° Uld n0t u e brought under 
Art. 286(1) (b) as a purchase in the course 

of import, but that as the purchases were 

completed in Dacca, that would be outside 

the operation of the Madras General Sales 

1 qx Act ctS that authorises a levy of tax 


only on sales or purchases within the Pro- 
vince of Madras; and as the tax was im- 
posed on the petitioners as purchasers, it 
must be held to be unauthorised. 

(Para 26) 

** (c) Constitution of India, Arts 245(1) 
246, 2«o(l) and Explanation and Sch. 7, List li 
Entries 92, and 54 — Tower of State to tax, 

intra-state aad inter-state sales — Contract of 

sale concluded in another State — Goods de- 
livered in Madras — Liability for taxation mi- 
ner Madras General Sales Tax Act — (Sales 
lax -- Madras General Sales Tax Act (9 of 
I!#oD) Ss. 3 and 22). 

The power of a State to impose taxes is 
not conditioned on the subject-matter be- 
ing wholly within its jurisdiction. The 
exercise of the power will be valid, if there 
is sufficient territorial connection with re- 
ference to the subject-matter. AIR 1948 
PC 118 Foil. (Para 27) 

The effect of the Explanation to Art 
286(1). is to remove the limitation imposed 
by Art. 245 and Art. 286(1; on the power 
of a State to enact extra-territorial legisla- 
tion and permit the Stale to levy sales tax 
on an extra-stare sale, provided goods 
thereunder are delivered within the State. 
The Explanation should accordingly bo 
construed as not taking away the positive 
powers of taxation conferred under Art 
^46 and Entry No. 54 but as enlarging 
those powers in cases falling within the 
Explanation. (Para 9 ) 

Under the Constitution the States enjoy 
both a power under Entry 54 to tax sale 
and purchase of goods and a power under 
Entry 52 to tax goods on their entry into a 
local area, subject only to the limitation 
contained in Art. 286. There is no con- 
flict between the power of States to tax 
sales under Entry 54 and the power to im- 
pose taxes on the use of goods to which 
the Explanation relates. (Para 29) 

The words “actual delivery” in the Ex- 
planation to Art. 286(1) can mean only 
physical delivery and not constructive de- 
livery such as by transfer of documents of 
title to the goods. The whole object of the 
Explanation is to give a power of taxation 
in respect of goods actually entering the 
State for the purpose of use therein and it 
will defeat such a purpose if notional de- 
livery of goods as by transfer of docu- 
ment of title to the goods within the State 
is held to give the State a power to tax 

when the goods are actually delivered in 
another State. (Para 30) 

The result may be thus summed up- ( 1 ) 

The State has plenary powers of taxation 
over intra-State sales. (2) The State has 
no power to impose a tax on extra-state 
sales. (3) In respect of inter-state sales, the 

qgfb 1 u® £ oatract is concluded is 
the only State which has the power to im- 
pose a tax. (4) Where goods are delivered 
for consumption in a particular State, that 
State nas the power to impose a use tax 

? r * ax thereon notwithstand- 

ing that the transaction of sale is extra- 

st %£- . (Para 31) 

Thus where purchases are made in an- 

0 j ei li ^ , e by a person living in Madras 
and the documents of title are received b\ r 
post in Madras, or the price is paid to the 
banks in Madras against delivery of docu- 
ments of title and the contracts in respect 
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of i J ig sales are concluded in the former 
Slate, they will be extra-State sales not 
liable lor taxation under the Madras 
General Sales Tax Act. If however, the 
'Ods are actually delivered in Madras, 
'hat will confer on the State of Madras a 
power to tax the goods under the Expla- 
nation to Art. 286(1) (a) which has become 
incorporated in the Madras General Sales 
'Fax Act by the Adaptation of Laws 
(Fourth Amendment) Order, 1852. 

(Para 32) 

<d) Constitution of India, Art. 286(1), Expla- 
nation — “Consumption” — Meaning of. 


The word “consumption” in the Expla- 
nation cannot be understood in the limited 
sense of eating but in the wider sense of 
using. (Para 33) 

K. Rajah Iyer and C. Venugopalachari, for 
Petitioners; V. K. Thiruvenkatachari, Advo- 
cate-General and V. V. Raghavan, for Govt. 
Pleader with him, for the State of Madras. 
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VENKATARAMA AYYAR J. : This petition 
inises substantial Questions as to the interpre- 
tation of Article 286 of the Constitution. The 
petitioners are merchants carrying on business 
in the City of Madras as tanners and exporters 
of tanned hides and skins. This petition arises 
out of proceedings taken bv the State of Mad- 
ras under the Madras General Sales Tax Act 
for assessing the tax payable by the petitioners 
in respect of their dealings for the year 1950- 
51. The facts as stated before us by agreement 
of both the parties are that during th?s period 


the petitioners purchased 12,123 pieces of hides 
and skins from Messrs. Abdul Gani & Company 
Dacca for a price of Rs. 1,04,595-4-6; 74 000 
pieces from merchants in Calcutta and CaWn- 
pore for a price of Rs. 7,18,042-2-9; and 3 694 
pieces locally for a price of Rs. 43,575-0-K)’ in 
all 89,817 pieces for a price of Rs. 8,66,212-8-1 
During the same period the petitioners them- 
selves directly exported to foreign countries 
7,250 pieces on C.I.F. contracts for a price of 
Rs. 1,67,515-15-1, sold to dealers in Madras 
60,6274 pieces for a price of Rs. 8,55,396-1-0- 
and sold locally 22,807 pieces for a price of Rs’ 
2,76,099-4-11, in all 90,684 pieces for a price of 
Rs. 12,99,011-5-0. It must be stated that with 
reference to the sale of 60.6274 pieces to local 
dealers, the petitioners claimed that the goods 
covered by these sales had in fact been ex- 
ported to foreign countries, while the respon- 
dent stated that it could not be definitely 
ascertained whether those pieces were ulti- 
mately exported or not. 

(2) On these facts the point in dispute before 
the taxing authorities was whether the peti- 
tioners were liable to pay sales tax on Rs. 
8,66,212-8-1 under Rule 16 (2) (i) and (ii) of 
the Madras Turnover and Assessment Rules as 
purchasers of rawhides and skins which were 
either tanned or exported by them. The peti- 
tioners claimed that the goods which they had 
purchased were all exported to foreign countries 
either directly or through other dealers and 
that they must in consequence be regarded as 
export exempt from taxation under Art. 286 
(1) (b). The Deputy Commercial Tax Officer, 
Moore Market Division rejected this contention 
by his order dated 14th August, 1951, and 
stated that 

“the dealers are not found eligible for any 
relief under Article 286 of the Indian Con- 
stitution as they pay tax on the purchase 
value of untanned hides and skins bought 
for tanning, and that all the tanned goods 
tanned by them and got from others were 
sold to other dealers in the State, which 
stages are not one in the course of export 
outside the Indian Territory.” 

On this basis, the tax payable was assessed at 
Rs. 14,936-2-8 and after deducting advance 
payments amounting to Rs. 6,702-7-9, a demand 
was made for the balance of Rs. 8,233-10-11. 
The petitioners preferred an appeal against this 
order to the Commercial Tax Officer, Madras 
North, and in the memorandum of appeal they 
stated their ground of exemption as follows: 
“We have to appeal to you that we have sold 
goods to the exporters at Madras who have 
ultimately exported the goods outside India 
which fact could be verified from their 
records. For many of the items we have 
clear proof of the goods being exported by 
documents and bills which clearly proves 
that our goods were exported.” 

In a further statement tiled by them on 29th 
September, 1951, they again stated that “out 
of the total, we have sold to exporting houses 
for the purpose of export outside India Rs. 
10,22,912-0-1.” On 23rd February, 1952, the 
Commercial Tax Officer. North Madras, dismis- 
sed the appeal on the ground that “the appel- 
lants sold to exporters or themselves exported 
through commission agents hides and skins 
tanned by them.” That is to say, it was held 
that the petitioners did not directly export the 
goods themselves, but only sold them to dealers 
who exported them; or that they tanned the 
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rawhides and skins and exported them as 
tanned goods and therefore, they were liable 
as purchasers of raw hides and skins and not 
as exporters of tanned goods. 

It should be stated that under the Madras 
Act VI of 1951 which came into force on 20th 
April, 1951, the petitioners had a right to prefer 
an appeal against the order of the Commercial 
Tax Officer dated 23rd February, 1952, to the 
Sales Tax Tribunal and in fact on 17th March, 
1952, they wrote to the Deputy Commercial 
Tax Officer to stay the collection on the 
ground that they were appealing to the Tribu- 
nal. But no such appeal was preferred and 
instead, the present writ has been filed 
challenging the validity and correctness of the 
order of assessment. In this petition the fol- 
lowing questions were raised for our determi- 
nation : 


(1) Is the Madras General Sales Tax Act 
‘ultra vires’ of the powers of the Madras 
Legislature on the ground that Entry No. 

, 48 in the Provincial List in the 7th 

schedule to the Government of India Act 
of 1935 authorised tax only on sales and 
not on purchases? 

(2) Is the imposition of tax on the purchaser 
by the Turnover and Assessment Rules 
void on the ground that the Legislature 
had unconstitutionally delegated its func- 
tions to the executive? 

(3) Is the Madras General Sales Tax Act void 
as repugnant to Article 14 of the Consti- 
tution on the ground that it discriminated 
against purchasers in some trades while 
taxing sellers generally? 

(4) Are the Turnover and Assessment Rules 
framed under the Madras General Sales 
Tax Act void on the ground that they are 
repugnant to the parent Act? 

<5) Whether the imposition of tax is in contra- 
vention of Article 286 of the Constitution 
and, therefore, illegal? 

(3) We have held in Writ Petn. Nos. 21 and 
41 of 1952 that this Court would not entertain 

in ?L 0ceec ^ in ^ s by way of writ such objections 
to the assessment of the sales tax as could 

have been urged before the Tribunals consti- 
tuted under the Act and that only objections 
relating to the validity of the Act would be 
open to the petitioners. In this view, the peti- 
tioners would be entitled to urge objections (1) 
to (4) aforesaid As for objection No. (5), we 
should decline to entertain it in accordance 

V°i ^ 5 rit Petition Nos. 21 

and 41 of 1952. But, Mr. K. Rajah Ayyar 

pressed upon us that it would be inconvenient 

that some questions should be decided in writ 

and others before the Sales Tax Tribunal and 

that it would be more satisfactory that 

entire question should be disposed of bv 

The learned Advocate-General Also invited i 

to decide the issues raised with reference 

Article 286 as they go to the root of the math 

and a decision thereon would set+le all t> 

controversies. We accordingly proceed to de 

with the various contentions. 

(4) This petition was heard along v/ith Wr 
Pfn. Nos 21 and 41 of 1952 in which questioi 
(1) to (4) herein were the sole points f< 
determination and after hearing counsel in s 
these petitions on those questions, we he" 
therein that the Madras Act IX of 1939 w< 
Tntra vires’ of the powers of the Provinci* 
Legislature, that it was not open to the obje 
tion that it was an unconstitutional delegatic 


by the Legislature of its functions to the exe- 
cutive, that it was not repugnant to Article 14 
of the Constitution as being discriminative and 
that the Rules framed thereunder were valid 
excepting only Rule 16 (5). That Judgment 
will govern this petition also and the questions 
(1) to (4) herein must accordingly be answered 
against the petitioners. 

(5) The substantial question that remains for 
determination is whether the imposition of tax 
in this case is in contravention of Article 286 
of the Constitution. 

(6) Article 286 of the Constitution so far as 
is material is as follows : 

“286 (1). No law of a State shall impose, or 
authorise the imposition of, a tax on the sale 
or purchase of goods where such sale or 
purchase takes place (a) outside the State; 

or (b) in the course of the import of the 

goods into, or export of the goods out of, 

the territory of India. 

EXPLA-NATION : For the purpose of sub- 
clause (a), a sale or purchase shall be deemed 
to have taken place in the State in which 
the goods have actually been delivered as a 
direct result of such sale or purchase for the 
purpose of consumption in that State, not- 
withstanding the fact that under the general 
law relating to sale of goods the property in 
the goods has by reason of such sale or 

purchase passed in another State. 

(2) Except in so far as Parliament may by 
law otherwise provide, no law of a State 
shall impose, or authorise the imposition of, 
a tax on the sale or purchase or any goods 
where such sale or purchase takes Place in 
the course of inter-State trade or commerce : 

Provided that President may by order 
direct that any tax on the sale or purchase 
of goods which was being lawfully levied by 
the Government of any State immediately 
before the commencement of this Constitu- 
tion shall, notwithstanding that the imposi- 
tion of such tax is contrary to the provisions 
of this clause, continue to be levied until the 
thirtyfirst day of March 1951.” 

(7) It will be seen that Article 286 deals with 
three classes of cases: (1) Where the sale 
or purchase takes place outside the State which 
must mean the State imposing the tax, and 
according to the explanation, sale or purchase 
must be deemed to take place in that State 
where as a direct result of the sale the goods 
are delivered for the purpose of consumption 
in that State; Article 286 (1) (a) and Explana- 
tion: (2) Where the sale or purchase takes 
place in the course of the import of goods into 
or export of goods out of India; Article 286 (1) 
(b); and (3) Where the sale or purchase takes 
place in the course of inter-State trade or 
commerce with a proviso that the oneration of 
this Rule might be suspended by the President 
until 31st March, 1951; Article 286 (2). In the 
three cases aforesaid, the power of the State 
to impose a tax is taken away. The third cate- 
gory mentioned above might be left out of 
account as the assessment in question relates 
to the period 1950-51 and by virtue of the 
Adaptation of Laws (Fourth Amendment) 
Order, 1952, Article 286 is to come into ope- 
ration in Madras only after 31st March, 1951. 

(8) The questions that have been argued 
before us are: 

(1) The purchase of hides and skins by the 
petitioners in Dacca in Pakistan and in the 
States of West Bengal and Uttar Pradesh as 
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Iso local iv was all for tiie purpose of export 
> foreign • uimtncs and that, therefore, they 

from taxation on the ground that 
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it was ..lode in the course of export and that 
A i tide 286 (1) (b) gives to such purchases 
immunity from State taxation; 

(2) If the above contention fails, the purchase 
of 12,123 pieces from Dacca lor a price of Rs. 
1,94,595-4-6 must be considered as purchase in 
the course of import into India and that it is, 
therefore, exempt from taxation under Article 

( 1 ) KO). 

3> The purchases in Calcutta and Cawnpore 
were o aside the State of Madras and therefore 
not liable for taxation in view of Article 236 
(1) (a). And 

(4) lastly, it was argued that the Turnover 
and Assessment Rules framed as they were in 
1939 mixed up indiscriminately sales which are 
liable to be taxed under the Constitution and 
sales which are not, and that, therefore, they 
must be rejected in their entirety. 

QUESTIONS 1 AND 2: 


2d 3 
f 


(9) It will be convenient to consider these 
two questions together as their determination 
depends on the meaning to be given to the 
words “sales or purchases in the course of 
export or import.” The learned Advocate-Gene- 
ral contends that those words must be limited 
to the sales or purchases under which the goods 
arc actually exported or imported, whereas Mr. 
Rajah Ayyar contends that those words must 
be given an extended significance as including 
not merely the particular transaction under 
which the export or import of goods takes 
place, but all the chain of transactions which 
are entered into either with the object of 
exporting or importing the goods or with the 
knowledge that they would be exported or 
imported. He argues that for this purpose, we 
must have regard to the nature of the goods 
which are exported or imported, the usual 
course of business and the exigencies of the 
trade in those goods and cn a consideration of 
all the circumstances it must be decided whe- 
ther the transactions in respect of which immu- 
nity is claimed under the Article are so 
intimately connected with the actual export or 
import as properly to be considered as forming 
part of it. 

It is stated that the rawhides and skins of 
South India enjoy considerable popularity in 
world markets under the name of East India 
Kips, that there is considerable demand for it 
in foreign countries, that the export of hides 
and skins is one of the main items of the 
foreign trade of this State, that they are gene- 
rally purchase.! with the object of being 
exported and that it would therefore be legiti- 
mate to treat the chain of sales culminating in 
the export as forming one transaction. It is 
accordingly contended that all the purchases of 
raw hides and skins wherever made were all 
made in the course of export and therefore, not 
liable for taxation. Authority for this extended 
construction was sought in American decisions, 
in Article 1. section 8 (3), section 9 (5), and 
section 10 (2). 

HO) Section 8 (3) is as follows; 

“The Congress shall have power to regulate 

commerce among the several States.” 

This is familiarly known as the ‘commerce 
clause.’ 

(11) Section 9 (5) is as follows; 

“No tax or duty shall be Mid on articles ex- 
ported from any State.” 


(12) This is a restriction cn. the power of the 
Congress. Section 10 (2) is in these terms- 
“No State shall, without the consent of* the 
Congress, lay any imposts and duties on 
imports or exports, except what may be 
absolutely necessary for executing its inspec- 
tion laws.” 


These two provisions are generally referred to 
as the export and import clause and as it is 
on the authorities on this clause that the peti- 
tioners mainly rely in support of their position- 
they will be examined first. In — -Brown v’ 
The State of Maryland’, (1827) 12 U S 419- 6 
Law Ed. 678 a statute of Maryland provided 
that all importers of foreign articles should 
obtain a licence on payment of a prescribed fee 
before they sold the goods and the appellant 
was convicted under the Act for selling imported 
goods without taking out a licence. The Court 
held that this was in substance a tax on 
imports and therefore, opposed to section 10 (2). 
In answer xo a contention that as soon as the 
goods entered the State they ceased to be 
imports and were therefore liable to be taxed 
by the State like other goods within its juris- 
diction, the Court observed; 

“While we admit that there must be a point 
of time when the prohibition ceases and the 
power of the State to tax commences, we 
cannot admit that this point of time is the 
instant that the articles enter the country... 
It is sullicient for the present to say generally 
that when the importer has so acted upon 
the thing imported that it has become incor- 
porated and mixed up with the mass of 
property in the country, it has perhaps lost 
its distinctive character as an import and has 
become subject to the taxing power of the 
State; but while remaining the property of 
the importer in his ware-house in the original 
form or package in which it was imported, 
a tax upon it is too plainly a duty on imports 
to escape the prohibition in the Constitution.” 
In — ‘Anglo-Chilean Nitrate Sales Corporation 
v. Alabama’, (1933) 288 US 218; 77 Law Ed 710. 
the appellant was a Corporation carrying on the 
business of importing nitrate from Chile and 
selling it to purchasers in its original packages. 
In holding that a tax by the State of Alabama 
on those sales was obnoxious to section 10 (2) 
as amounting to a tax on imports the Court 
observed : 

“The right to import the nitrate included the 
right to sell it in the original bags while it 
remained the property of appellant and before 
it lost its distinctive character as an import. 
State prohibition of such sales would take 
from the appellant the very rights in respect 
of importation that are conferred by the 
Constitution and laws of the United States.” 
It is argued on the basis of these two decisions 
that if import' does not cease on the entry of 
the goods into the country but extends to the 
stage of their first sale, export should likewise 
be held to begin not when the goods leave the 
country, but when they are purchased with the 
object of being exported and that therefore the 
purchase made by the petitioners with the 
object of export must be held to be purchase 
which “takes place in the course of export.” It 
is conceded by the petitioners that no authority 
on the export and import clause has laid down 
such a proposition. 

The cases cited by them with reference to 
export. — ‘Fair Bank v. United States’, (1901) 
181 U S 283; 45 Law Ed. 862, — ’United States 
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v. Hvoslef’, (1915) 237 U S 1 : 59 Law Ed. 813, 
and — 'Thames and Mersey Mann Insurance 
Co. v. United States’, (1915) 237 U S 19: 59 Law 
Ed. 821, do not bear on this point. They merely 
decidea that to levy a stamp duty on docu- 
ments which are considered according to mer- 
cantile usage as forming part of the documents 
of title relating to the exported goods, would 
in substance be to tax the goods themselves 
and that would be in contravention of section 9 
(5). In — ‘Fair Bank v. United States’, the 
duty was levied on foreign bills of lading; in 
— ‘United States v. Hvosief, it was imposed 
upon charter-parties which were exclusive!'/ 
engaged in the carriage of cargo to foreign 
Ports, and in — ‘Thames and Mersey Marin 
Insurance Co. v. United States', it was upon 
policies insuring cargo against marine risks 
during the voyage to foreign ports. 

(13) On the other hand, the decisions in — 
‘Turpin v. Burgess’, (1886) 117 U S 504: 29 
Law Ed. 988, — 'Spalding v. Edwards 5 , (1923; 
262 U S 66 : 67 Law Ed. 865 and — ‘Emprcsa 
Siderurgica, S. A. v. Merced’. (1949) 337 US 

154. 93 Law Ed. 1276, point to a contrary 
conclusion. 

(14) In — ‘Turpin v. Burgess’, (1886) 117 
504 : 29 Law Ed. 988, the tax was levied 
manufactured tobacco which was intended iui 
export. At the time of the imposition, the goods 
were in the factory. It was held that the tax 
was not on exports because it was laid before 
the goods had left the factory. In — ‘Spaldin** 
v. Edwards’, (1923) 262 U S 66: 67 Law EcL 
86o, the appellants had sold goods to a firm in 
Venezuela through commission agents in New 
York. The appellants entrusted the goods to a 
common carrier, the consignment being made 
deliverable to the firm l at Venezuela. But the 
sale documents were drawn up in the name o£ 
the commission agents who paid the price after 
the appellants had entrusted the goods to the 
common carrier In form the transaction was 
one of sale by the appellants to the commission 
agents and not to the Venezuela firm. 

. The stat ® of Ne w York claimed the right to 
impose a tax on the sale on the footinp that 
the sale was to the commission agent and that 

?! + th + a u st - agP lhe ex - nort had not begun and 

that EfTA 01 ? S8ctlon 10 ( 2 ) did not apply It 
i.«er^«eld that notwithstanding that on the docu- 
ments the transaction was one of sale between 
the appellants and the Commission agents in 
substance the export had begun when the goods 
had been entrusted to the common carrier anil 
that section 10 (2) would Zreforc ooeiate 
on such goods and the document of sale between 
the appellants and the commission agents did 
not affect the matter. If the contention of the 
petitioners is well-founded, a simple answer tn 
the claim of the State would have bee “to hold 

that even on the basis that the sale was by 

the appellants to the commission agents that 
was impressed with the character of exoort on 
the principle laid 'down in — ‘Brown v The 
State of Maryland’, (1827) 12 U S «9- 6 l aw 
Ed 878 and that therefore the sale could not 
be taxed having regard to section 10 (2) 

‘Empresa Siderurgica, S. A. v Merced’ 110401 

337. U S 154: 93 Law Ed. 1276. is a’ receO 
decision in which the scope of the export and 
the import clause came up again for considera- 
ti°n. A corporation in Columbia Durchased a 
cement plant in California with a view to ex- 
port it to Columbia. The factory was beine 
gradually dismantled and the materials trails 


an examination 
decisions in 


ported to Columbia. During the years of 
assessment, a portion had been dismantled and 
the rest was in the process of being dismantled. 
A tax having been levied on the property at 
that stage, the question arose whether it could 
be considered as export for purposes or section 
in (2). Dougias, J., observed: 

“It is not enough that there is an intent to 
export, or a plan which contemplates expor- 
tation, or an integrated series of events which 
will end with it. The tax immunity runs to 
the process of exportation and the transac- 
tions and documents embraced in it It 

is the entrance of the articles into the export 
stream that marks the start of the process 
of exportation. Then there is certainty that 
tne goods are headed for their foreign desti- 
nation and will not be diverted to domestic 
use. Nothing less will suffice.” 

It was accordingly held that though there was 
the intention to transport the' materials to 
Columbia and that was in the process of being 
carried out, nevertheless as the foreign journey 
iiad not actually begun, there was no export 
within the meaning of section 10 (2). This 
decision is direct authority against the conten- 
tion of the petitioners that a purchase preceding 
die actual export is part oi it. Though the 
purchase was lor the purpose of export, it was 
held that that was not sufficient lo give immu- 
nity from taxation and that section lo (2) 
would not come into operation until the goods 
were put in transit. 

(15) Apart from authorities, 

of the grounds on which the ... 

‘Brown v. The State of Maryland’, (1827) 12 
US 419: 6 Law Ed. 678 and — ’Anglo Chilean 
Nitrate Sales Corporation v. Alabama’, ( 1933 > 
288 U S 218: 77 Law Ed. 710 rest also show 
that they are incapable of application to sales 
preceding exports as contended by the peti- 
tioners. One ground for holding that import 
of goods extends to the first sale is that the 
object of importing them is to sell them in 
the country of import and that therefore the 
import must be held to continue until they 

reach the hands of the purchaser. In the 

‘Licence cases’, (1847) 12 Law Ed 287 at p. 288. 

Taney, C. J., stated that while imported 
articles 

“are in the hands of the importer for sale 
they may be regarded as merely *in transitu’ 
and on their way to the distant cities, vil- 
lages and country for which they are destined 
and where they are expected to be used and 
consumed and for the supply 0 f which ' thev 
were in truth imported.” ‘ ' 

Black J., observed in — ‘Hooven v Fv~.tr 
(1944) 324 U S 652: 89 Law Ed 1252: 

“The Court in — ‘Brown v. Maryland’, was 
in reality treating goods in the hands of 
a . r L 1 ir ? 1 P 01 ^ er /or sale as though they were 
transit until the first sale had been 

made. 

This reasoning will not apply to a transaction 
wmen takes place before the transit begins. 
Another reason assigned for this rule is thus 
stated by Marshall, C. J., in — ‘Brown v. The 
State of Maryland’ : 

“The counsel for the plaintiffs in error con- 
tended that the importer purchases, by pay- 
ment of the duty to the United States, a right 
to dispose of his merchandise, as well as to 
bring it into the country, and certainly the 
argument is supported by strong reason, as 
well as by the practice of nations, including 
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our own. The object of importation is sale; 
it constitutes the motive for paying the 
duties; and if die United States possess the 
power of conferring the right to sell, as the 
consideration for which the duty is paid, 
ev\.ry principle of fair dealing requires that 
they should be understood to confer it.” 

That is to say, when an importer pays to the 
United States customs duties on the goods 
imported ho thereby purchases a right to sell 
the goods tree from any iurther taxation and 
that therefore the States cannot Impose a tax 
on those goods. This reasoning again will be 
inapplicable to a purchase preceding the 
export and apart from that, there is also high 
judicial authority in India for holding that this 
doctrine is inapplicable to the law of this 
country. In the — ‘Province of Madras v. 
Paidanna and Sons’, 1942-5 F L J 61: 1942-2 
Mad L J .327 at p. 336, Sir Maurice Gwyer, 
C. J., observed as follows : 

“It does not appear to us that it would neces- 
sarily follow from the principle of the Mary- 
land decision that in India the payment of 
customs duty on goods imported from abroad 
or the payment of an excise duty on goods 
manufactured or produced in India can be 
regarded as conferring some kind of licence 
or title on the importer or manufacturer to 
sell his goods to any purchaser without 
incurring a further liability to tax.” 

Pie also expressed himself strongly against the 
introduction of the doctrine of original packages 
into Indian law and observed: 

“I should much regret if any contribution of 
mine to the elucidation of the problems 
which come before this Court were thought 
to have included the introduction of some 
kind of ‘original package’ doctrine and all the 
refinements and complications which that 
doctrine has brought in its train in the Courts 
of America.” 

Thus the decisions on the export and import 
clause do not support the contention of the 
petitioners that an export must be construed as 
including purchases prior to the transaction 
under which the goods are exported. 

(16) We may now examine the authorities 
on the commerce clause. Section 8 (3) confers 
on the Congress the power to regulate inter- 
state commerce and as the Congress is supreme 
in respect of the powers delegated to it under 
the Constitution, any Slate legislation which 
encroaches on that field would be void. On the 
other hand, the States possess, subject to the 
powers delegated to l he Congress and subject 
to such other limitations as are imposed by 
the Constitution, sovereign powers and the 
power of taxation is one of such powers which 
could be exercised, subject only to the limita- 
tions aforesaid. When, therefore, the validity 
of a taxing statute of a State is called in 
question as infringing section 8 (3), the point 
that arises for determination is, whether the 
impugned statute trespasses into the area of 
inter-state commerce and that in turn depends 
on where the region of inter-state commerce 
begins and where it ends. If the State legis- 
lation cuts in between those two points it. will 
be struck down as unconstitutional. But subject 
to this, it will have full operation. 

Thus, the discussion in the authorities on this 
subject is directed to ascertaining the points 
of commencement and of termination of the 
inter-state commerce. A number of authorities 


has been cited before us on the question. It 
will be sufficient to refer to the more important 
among them. In — ‘Coe v. Errol’, (1886) 116 
U S 517: 29 Law Ed. 715 at pp. 718-719, timber 
standing in a forest in^he State of New Hamp- 
shire was cut down with the object of exporting 
them to the State of Maine and the logs had 
in furtherance of this object been deposited on 
the riverside for the purpose of being floated 
down. The State of New Hampshire imposed a 
tax on the logs of wood and the question was, 
whether it was in contravention of section 8 
(3). In negativing this contention, Bradley, J., 
observed : 

“Are the products of a State, although intend- 
ed for exportation to another State and par- 
tially prepared for that purpose by being 
deposited at a place or port of shipment 
within the State, liable to be taxed like other 
property within the State? Do the owner’s 
state of mind in relation to the goods, that is, 
his intent to export them, and his partial 
preparation to do so, exempt them from 
taxation? This is the precise question for 

solution There must be a point of time 

when they cease to be governed exclusively 
by the domestic law and begin to be gov- 
erned and protected by the national law of 
commercial regulation, and that moment 
seems to us to be a legitimate one for this 
purpose, in which they commence their final 
movement for transportation from the State 
of their origin to that of their destination. 

When the products of the farm or the 
forest are collected and brought in from the 
surfounding country to a town or station 
serving as an ‘entrepot’ for that particular 
region, whether on a river or a line of 
railroad such products are not yet exports nor 
are they in process of exportation, nor is 
exportation begun until they are committed to 
the common carrier for transportation out of 
the State to the State of their destination or 
have started on their ultimate passage to 
that State. Such goods do not cease to be 
part of the general mass of property in the 
State, subject, as such, to its jurisdiction and 
to taxation in the usual way, until they have 
been shipped or entered with a common 
carrier for transportation to another State or 
have been started upon such transportation 
in a continuous route or journey.” 

This authority lays down that the power of the 
State to tax properties within its jurisdiction 
is not. taken away until the inter-state journey 
begins; and that the fact that the goods are 
intended for inter-state commerce, is not 
enough to deprive States of their powers of 
taxation. This is a principle that has been 
uniformly followed in the subsequent decisions. 
In — ‘Mcgoldrick v. Berwind-White Coal Min- 
ing Co.’, (1940) 309 U S 33: 84 Law Ed 565 
at np. 572 & 575, the respondent which was a 
Corporation in Pennsylvania engaged in the 
production of coal challenged the validity of a 
New York legislation imposing a tax on the 
sales effected by it in New York. The respon- 
dent maintained an office in New York, obtain- 
ed orders and for carrying them out imported 
goods and the local agent at New York dis- 
tributed them to the purchasers. On these facts 
it was contended that the tax was illegal as 
levied on inter-state commerce. In negativing 
this contention the Court observed that after 
the goods had come to rest in the State of New 


1953 



G. Naidu & Co. y. 


State of Madras (Verikatarama Ayyar J.) 


Madras 123 


York they were liable to be taxed like every 
other property within the State and that 


“its only relation to the commerce arises from 
the fact that immediately preceding transfer 
of possession to the purchaser within the 
State, which is the taxable event regardless 
of the time and place of passing title, the 
merchandise has been transported in inter- 
state commerce and brought to its journey’s 
end. Such a tax has no different effect upon 
inter-state commerce than a tax on the “use” 
of property which has just been moved in 

inter-state commerce or the familiar 

property tax on goods by the state of desti- 
nation at the conclusion of their inter-state 
journey. — ‘Brown v. Houston’, (1885) 114 
U S 622 : 29 Law Ed. 257, — ‘American Steel 
and Wire Co., v. Speed’, (1904) 192 U S 500: 
48 Law Ed. 538. 

This Court has uniformly sustained a tax 
imposed by the State of the buyer upon a 
sale of goods, in several instances in the 
original packages,’ effected by delivery to 
the purchaser upon arrival at destination 
after an inter-state journey, both when the 
local seller has purchased the goods extra- 
state for the purpose of resale and when the 
extra-state seller has shipped them into the 
taxing state for sale there. Respondent, 
pointing to the course of its business and to 
its contracts which contemplate the shipment 
of the coal inter-state upon orders of the New 
York customers, insists that a distinction is 
to be taken between a tax laid on sales made 
without previous contract, after the merchant 
dise has crossed the state boundary, and 
sales, the contracts for which when made 
contemplate or require the transportation of 
merchandise inter-state to the taxing s t a fo 

........... But we think this distinction 'is 

without the support of reason or authority.” 


In tne result, the taxation was held to be legs 

J^r^ nnC f Ple • G - Sta l )lished in this case that ti 

doctrine of original packages has no applicatic 
to inter-state commerce had been already l a 

d ™ n “ r W °? druff v - Parham’. (1869) 75 L 

L 9 7 ^Q E i d ; 0 382, and ~ ‘Hinson v. Lot- 
(1869) /5 US 148: 19 Law Ed. 387; and it hi 
never been questioned. 


behalf C oT Si f d h e o' ab r!^'t relianCe was placed 0 
oenair oi the petitioners on the folio win 

decisions: — ‘Robbins v. Taxing DMr r 

Shelby County’, (1887) 120 U S 489- 30 “Law F 

694, - 'Dahnke-Walker Milling Co v Bonrf 

rant’, (1921) 257 U S 282: 66 Law Ed ^9 

Lemke v. Farmers’ Grain Co.’, (19221 268 tt 

50: 66 Law Ed 458, — ‘Shafer v vf™ U 

Grain Co.’. (1925) 268 U S 189 69 LavvErl qrc 

- ‘Real Silk Hosiery Mills v.' Portland (192' 
268 U S 325 : 69 Law Ed 982, and - ’< C urrf 
v. Wallace’ (1939) 306 US1: 83 Law Ed 44] 
In — Roboms v. Taxing District of ci, 0 iv. 
County’, (he appellant \vas carrying on wPhi 
the State of Tennessee the business “of solicitin 
orders for the <ale of goods of the firm n 
Rose Robbins and Company. 0 f Cincinnati i: 
the State of Ohio, by exhibiting samples 
business known as that of a drummer Unde 
a law of Tennessee, drummers were required t 
take out before carrying on their business 
licence on payment of the fees prescribe! 
thereunder. The validity of this imposition wa 
impugned on the ground that the drummer wa 
engaged in the carrying on of inter-state com 
merce and that the State had no power t. 


burden it by any measure of taxation. This 
contention was upheld. 

In — ‘Dahnke-Walker Milling Co. v. Bondu- 
rant’, the question was about the validity of a 
statute of Kentucky which prescribed various 
conditions under which Corporations of other 
States could do business in the State. As the 
business out of which the dispute arose was 
purchase of grain tor inter-state commerce, it 
was held that the provisions of the Act amount- 
ed to an interference with that commerce, and 
were therefore void. In — ‘Lemke v. Farmers’ 
Grain Co.’, North Dakota enacted a legislation 
requiring that the purchases of grains intended 
for transport to markets in Minnesota should 
be made only by persons holding a licence and 
imposed various restrictions in the matter of 
carrying on of that business. It was held that 
this was unconstitutional interference with the 
carrying on of inter-state commerce and was 
illegal. The decision in — ‘Shafer v. Farmers’ 
Grain Co.’, is again on the validity of a North 
Dakota statute which introduced a compulsory 
system of licence and regulation with reference 
to the purchase of grains intended to be 
exported to other Slates. The Act was held 
to be unconstitutional. 

In — ‘Real Silk Hosiery Mills v. Portland’, 
a statute of Oregon required licence to be 
taken from persons engaged in inter-state trade 
as a condition of their carrying on business. 
Following the decision in — ‘Robbins v. Taxing 
District of Shelby County’, the Court held that 
this was an unconstitutional interference 
with inter-state commerce. It will be noticed 
that in all the above cases the point for deter- 
mination was whether the States could impose 
restrictions on the carrying oil of inter-state 
commerce by requiring that a licence should 
be taken and imposing restrictive conditions. 

These authorities do not bear directly on 
the question as to when transactions assume 
the character of inter-state commerce so as 
to be immune from taxation. The principle 
on which these decisions rest is that a State 
Law will be invalid, if it, to any extent, 
burdens inter-state commerce. Vide — ‘Spector 
Motor Service v. O’Connor’, (1951) 340 U.S. 
602: 95 Law Ed. 573. In — ‘Currin v. Wallace’,' 
the question was about the validity of a federal 
legislation providing for the regulation of the 
tobacco trade. The contention was that it 
related purely to intra-state commerce and 
was therefore unconstitutional. It was held 
that the purchase of goods in one State for 
transportation into another constituted inter- 
state commerce and was, therefore, within 

the regulatory jurisdiction of the Congress 
under section 3 (3). “ 

(13) Our attention was also invited to 
decisions . in whicn the question discussed was 
how fai intei mptions in the course of transport 
of goods could be regarded as terminating 
the journey so as to enable the States to impose 
a tax on me goods at that stage. Thus, in —‘Ge- 
neral Oil Co. v. Crain’, (1908) 209 US 211: 52 
Law Ed /54 oil which was shipped from Pennsyl- 
vania and destined ultimately, for points in 
the. States of Arkansas, Louisiana, and Mis- 
sissippi was held not to be inter-state com- 
merce when in the course of transit it was 
unloaded into tanks and barrels for the purpose 
of distribution at the places of destination. 

A tax laid on it was upheld as not being in 
violation of section 8 (3). 
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Illinois’, 227 U S 504: 57 
tiL’U jt was decided that 
'grain which was shipped from the Western 
States lor delivery m the Eastern States 
ceased to be in transit, when it was stopped 
at Chicago and reir.-Wcd to the owner’s 
grain elevator for inspection, weighment and 
assortment before being despatched to their 
destination. Ii was observed that the owner had 

“established a local l'ai ililv in Chicago for 
his own benefit, & while through its employ- 
mem, the grain was there at rest, there was 
no reason why it should not be included 
with his other property within the state 
in an assessment lor taxation which was 
made in the usual way, without discrimi- 
nation.” 

In — ‘Susquehanna Coal Company v. South 
Amboy’, 228 US 665: 57 Law Ed 1015 coal 
shipped from the State of Pennsylvania and 
landed at New Jersey and dumped into a coal 
depot was held liable tor State taxation, al- 
though destined ultimately for ports in other 
States as there was something more than an 
incidental interruption of the continuity of the 
transportation through the State and there was 
“a business purpose and advantage in the 
delay.” These authorities are relevant only 
as showing that the period during which the 
State loses its power to tax on the ground of 
inter-state commerce should be confined to the 
time when there is a continuous course of tran- 
sit. In — ‘Minnesota v. Blasius’, (1933) 290 US 
1: 73 Law Ed 131 the law relating to the po- 
wer of the State to impose tax in relation to 
the commerce clause was thus summed up : 

“Thus, the State cannot tax inter-state com- 
merce, either bv laying the tax upon the busi- 
ness which constitutes such commerce or the 
privilege of engaging in it, or upon the 
receipts, as such, derived from it. Similarly, 
the States may not tax property in transit in 

inter-state commerce If the inter-state 

movement has not begun, the mere fact 
that such a movement is contemplated docs 
not withdraw the property from the State’s 
power to tax it. If the inter-state move- 
ment has begun, it may be regarded as 
continuing, so as to maintain the immunity 
of the property from State taxation, despite 
temporary interruptions due to the necessi- 
ties of the journey or for the purpose of 
safety and convenience in the course of the 

movement When property has come to 

rest within a State, being held there at the 
pleasure of the owner, for disposal or use, 
so that he may dispose of it either within 
the Slate, or for shipment elsewhere, as his 
interest dictates, it is deemed to be a part of 
the general mass of property within the 
State and is thus subject to its taxing 
power.” 

(19) The above authorities on the commerce 
clause, far from supporting the contention of 
the petitioners that export should be deemed 
to include the chain of transactions preceding 
it clearly establish that immunity from taxation 
under the commerce clause should be narrowly 
construed so as 1 to limit it to the period between 
the actual commencement and termination of 
inter-state commerce. 

(20) Turning now to Article 286, the ques- 
tion is what is the exact import of the words 
“sale of goods where it takes place in the 
course of export or import” or “in the course 
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of inter-state trade.” Mr. K. Rajah Ayyar 
argues that the words “in the course of 
export” are equivalent to “for the purpose of 
export” & that construction would take in not 
merely the last transaction under which the 
goods are actually exported but also the prior 
sales which were effected for the purpose ot 
export or even with the knowledge that the 
goods will’ be exported. But when dealing 
with extra-state transactions, the Explanation 
to Article 286 (1) (a) enacts that the delivery 
must be “for the purpose of consumption.” 

And when two different expressions are used 
in the same context, the reasonable inference 
is that they refer to two diiferent matters, 
and therefore, the words “in the course of 
export” cannot bear the same meaning as 
“for the purpose of export.” In their natural 
meaning the words “in the course of export” 
would have a more restricted opera- 
tion than the words “for the purpose of 
export.” Quite obviously the words “in the 
course of” have been suggested by the deci- 
sions of the American Courts on the 
commerce clause. The object of Article 286 
(2) is clearly to prevent States from inter- 
fering with the free flow of commerce in the 
country by erecting barriers of taxation. 
That was precisely the object of the commerce 
clause in America and. interpreting that clause, 
the decisions have established as already seen 
that the Stales enjoy full powers of taxation 
so long as they do not trespass into the region 
of inter-state commerce and that that region 
begins when the goods commence their inter- 
state journey and ends when they reach their 
destination. 

Whether the goods are in the course of transit 
is the paramount question to be decided under 
the commerce clause. It is this conception that 
appears to have been adopted in the words 
“sale of goods where it takes place in the 
course of inter-state trade.” These words limit 
the prohibition on the power of the State to 
impose tax on sales only where they are the 
subject-matter of inter-state commerce. The 
power of the State to tax sales before the 
inter-state commerce commences and after it 
ends is left untouched. In this view, the power 
of the States to impose tax under Article 286 
(2) would be of the same character and extent 
as the power of the States in America in 1 
relation to the commerce clause. 

(21) It has next to be noted that under 

Article 286 (l) (b) the prohibition on the 

power of the State to tax exports & imports is 
stated in precisely the same terms as in relation 
to inter-state commerce under Article 28b UJ. 
and that is only in respect of sales or pur- 
chases which take place in the course of tne 
import or t lie export of the goods. It would 
be in accordance with sound rules of construc- 
tion to put the same meaning on the words in 
the course of” occurring both in Article -8b UJ 
(b) and in Article 286 (2). Thus understood tne 
prohibition under Article 286 (1) (b) will begi 
to operate only from the time when the good., 
exported begin their international journey an 
it will cease when that journey ceases In otner 
words, the prohibition is limited to the P en 
covered by the actual exportation or import"* 
lion of the goods. The power of the State 
impose tax at any stage before or after is n 

affected. . . 

(22) It may also be observed that m ^ntei - 
can law. the commerce clause and the expo 
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if " Q import clause operate differently on the 

° f the State t0 impose tax. While under 

ment-°n^ erc 1 claLise tne State s have, as already 
n wrt.oned, plenary powers of taxation subject 

only to the powers of the Congress to regulate 

inter-state commerce, in the case of the export 

and import clause, it is a total want of jurisdie- 

dron. Tne Distinction between the two was thus 

stated m Richfield Oil Corporation v State 

Board’, (194G) 329 U S 09: 91 Law Ed 80: 

"The two constitutional provisions, while re- 
lated, are not co-terminous. To be sure a 

elf;!? V*'k bas a j tilTies beon held unconsti- 
tutional both under the Import -Export Clause 

and under the Commerce Clause But there 
are important differences between the two 
m validity of one derives from the pro- 
hibition or taxation on the import or export- 

u ( ^ alld t l y 01 the other turns nowise on 
whether the article was, or bad ever i,e°? 

P? I ;f b0rt or export. Moreover, tile Commerce 
Clause is cast, not in terms of a prohibition 

fS“? nst f ^ xes ' bli ‘ in terms of a power on the 
part of Congress to regulate commerce 

f, tated in - TffcGoldrick v' B i 

wmd-Wmte Coal Mining Co.’, (1910) 309 US 

Law Ed 565, the law under the 

c rr rCS Clau fir has been fashioned bv the 
, C ° Uit . V? a " e / 10rt ‘to reconcile competing 
constitutional demands, that commerce b° 

w 6 s?a e S S r teS Sha ! 1 not be u n d uly impeded 
bt State action, and that the power to lav 

taxes ior tne support of QtotM 
shall not be unduly curtailed.’” 'einment 


| ers "o f a flf^ *C o ns t ft u t iorf was? dPscard this 

!S"M s °» a ‘s ,<i e r 

ISttU ■JSS*?'* c omZrll 

'the- competing demands of both ?L reCOn?ilin S 

control and regulate commerce int5* X* T 

of the States to r-nT f the countl '- v - and 

j which are rendered ^oss7bM U hv°V ransactions ' 
afforded by the States * ° ° y 4be protec Gon 

286 23 why asks' Mr mean T g of Article 

Legislature have simp^en^a ?°T d not lhe 
shall not lay tax on P ilrff + Cted tbat the sta te 
then that Would haVbKht° r - But 

of original packages and if U ? ht m , the doctrine 

view, to avoid it g and assimilat a e with a 

subject of the exports anT w. T e l aw on the 
inter-state commerce that the uT r4s to that on 
the American authorities on the gU3 ? e used ip 
the commerce clause was adoo?ed St T ti0n ° f 

argues Mr. Rajah Ayvar the Even so - 

Article 286 suggests a \vid°r rTTTT® USed in 
prohibition on the powers of the qVT of the 
than would result on the construe^ 346 to tax 
here. The language is it must h ado PLd 
somewhat involved but it ;T a), b * conceded, 
that two different classes of trerf T the f act 

clubbed together in one Article 1 If a T re 
sells goods to B in Calcutta and in M f Madras 
of the contract consigns them ? peiform ance 
carrier, then from thaT^stage The 1 C ° mmon 

transit in inter-state commlrce anH th ar c? t in 

loses its power of taxing tL sale d That S - tate 
plain case under the inter <ftat~ Th 1 Is a 

clause. intei -stale commerce 

But not seldom does it happen that „ 

vs* Sffi '£~5* 
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order or control in Calcutta and while the 
toGods are actually m transit a transaction of 


?T e T lg T be ^^luded and” completed” by 

Uansfei of the relative documents of title. That 
transaction might be concluded at Madras But 
nevertheless, the State of Madras whl have no 

P -n-i G1 i° lax ine sa . Je as the sale fakes place 
while the goods are in the course ot Piter-state 

commerce, ft is the lumping up 0 f these two 

ninas oi transactions in a single provision that 

has resulted in a tangle in expression 

(24) It must accordingly be held that hnth 

Aiticics 236 ( 1 ) lb ) a nd28B the iower of; 

the ota.e io impose a tax on export or import 
or inter-state trade or commerce is taken away 

r<f y 1 1 '" 1 . lespect °f sales or purchases made 
c.i ectly in relation to the goods which are the 1 
subject-matter of transportation either in inter-i 

cifi- ,°ii lnt ® rnatl °nal commerce, whether such' 
ihrf 5 - , a be p * ace P ri °r to the commencement of' 
llie. ii ansport or during its progress. The pro- 

mbiuon does not extend to sales or purchases 

which nave no direct connection with the goods' 
which are exported. §ooas, 

exomijTdTV h ? ht T, this conclusion we may 
7 250 Tie, T- ! f? s . elating to the first question. 

directly bv- tT“! de T a,ld skins were exported 
t“* ( c l> T ? y tne Petitioners under C.I.F. con- 

iorT\-d nT TT U r- r y be ex P° rts liable 
th a t TT ± d h 0 . -5 ° m m e r . c 1 a 1 Tax Officer held 


raw hideTcnT M 1Ch hadbeen Purchased as 
ia./ niaes and skins were tanned by the oeli 

Loners in their own tannery and exported as 

that what d the an rf - ! kins ‘ The - oe titioners contend 

crTTthl 4 k ' C ld w , as , not tanning but merely 
cuimg trie hides and skins so as to preserve 

them from decay and putrefaction so that they 

may be in a fit condition for export. If that 

is so and tnat is not seriously disputed 

tii- 7 ? IOlmC f ° n which the tax w as imposed in 
But th? n must be rejected as untenable. 

?l. the suostance of the matter is that the 
petitioners are not taxed as exporters but as 

T* aS ? UrChaS2rS wh0 “ported the goods 

866 9 V 9 R i i J . s , ™ p ° sed on the sum of Rs. 
8,66 212-8-1 which is the price which they paid 

fo them sellers in Dacca. Calcutta, Cawnpore 

and locally. Therefore, if the contention 

the petitioners that all their pui°bas»s form 

part of the process of export faUs tten theT 

ih esca P e taxation only by establishing that 
the purchases by them are not liable to be 

2 a and 3. nd th3t 18 the P ° int raised in c i li esticns 

(26) On the second Question rplafinn- +i 
purchase of 12,123 piecel of raw hides and skins 
“ P^ ca ’ the .argument of the petitioners 

that they are imports from Pakistan 5 J 
empt from taxation in view of Article 288 ( 1 ) 
(b). The facts established are that L “ 

makTTh 5 ° f 4h u petitione rs used to go to Licit 

TnsTn^he P Too h rte Se f S 4nS ^f' pay the price ’ and ’ 

contracts 1 eff nnTr, 2/°™ there to Madras. The 
contra. „s ot pui chase were completed in Dacca 

the° r pe u!oL°f s S / T re PUt in 4 « and what 

tne petitioneis cud was merelv to 
their own goods from Dacca to Madras. 

remI?kT g that ll T,,i n4er ' state , commerce. Willis 
len.arks tnat whenever there is traffic nr 

commercial intercourse between a person ?„ 

one state and a person in another state there 

is inter-state commerce.” Vide Willis on Con 

stitutional Law, page 289. On the same nrt 

Z P l e - TT s f the goods are in transit under T 
contract between two persons in two different 
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countries, entered into either at the commence- 
ment of the transport or during its progress, 
there can be no question of a sale or purchase 
in the course of import. It should therefore 
be held that the transport by the petitioners 
of their own goods after purchase in Pakistan 
cannot be* brought under Article 286 (1) (b) 
as a purchase in the course of import. 


But the claim of the petitioners to exemption 
I in respect of these purchases must be upheld 
[on a cine rent ground, if, the purchases were 
completed in Dacca, that would be outside the 
operation of the Madras General Sales Tax Act 
as that authorises a levy of tax only on sales 
or purchases within the Province of Madras; 
and as the tax has been imposed on the peti- 
tioners as purchasers, it must be held to 
be unauthorised. It may be that the petitioners 
are liable to be taxed under the Act 


in respect of any subsequent dealings by them 
with reference to these goods within the State 
of Madras, if that is authorised by the Act. 
But the assessment of lax has been made on 
them only as purchasers of hides and skins, and 
that is clearly illegal. 

(27) The third contention relates to the pur- 
chase of 74.000 pieces of hides and skins in 
Calcutta and Cawnpore for a price of Rs. 
7,18,042-2-9 and it raises a rather difficult ques- 
tion on the interpretation of Article 286 (1) (a) 
and the Explanation thereto. For a proper 
appreciation of these provisions, it will be use- 
ful if we first ascertain the powers of taxation 
which States possess apart from Article 286, 
and then examine how far those powers have 
been abridged or modified by the provisions of 
that Article. The power to impose taxes on 
sales was conferred orf the States by Entry No. 
48 in the Provincial List in the Government of 
India Act, 1935, and under the Constitution 


that power is granted by Entry No. 54 in the 
State List in the Seventh Schedule. Article 245 
(1) enacts that “The Legislature of a State 
may make law's for the w'hole or any part of 


the State.” 

On these provisions three possible cases can 
be conceived. There may be a sale which is 
wholly intra-state; a sale which is wholly extra 
state and a sale which may be described as 
inter-state by which is meant a sale in which 
the essential ingredients such as conclusion of 
the contract, delivery of the goods, payment 
of price and the passing of title take place 
partly in one State and partly in another or 
others. The first two categories do not present 
any difficulties; taxation of an intra-state sale 
will be ‘intra vires’ and the taxation of an 
extra-state sale ‘ultra vires’ of the powers of 
the State Legislature. The problem arises only 
with reference to inter-state sales. One question 
is whether having regard to the limitations 
prescribed in Article 245 (1), the State Legis- 
lature has competence to impose a tax on such 
sales. It is well-settled that the power of a 
Slate to impose taxes is not conditioned on 
the subject-matter being wholly within its 
jurisdiction. The exercise of the power will be 
valid, if there is sufficient territorial connection 
with reference to the subject-matter. That was 
clearly laid down by the Privy Council in — 
‘Wallace Brothers and Co. v. Commissioner of 
Income-tax, Bombay’, 1948 FLJ 32 at page 36, 

where it was observed: 

“Given a sufficient territorial connection be- 
tween the person sought to be charged and 
the country seeking to tax him, income-tax 


may properly extend to that person in respect 

of his foreign income.” 

We had occasion recently to consider this 
question in Criminal Appeal No. 129 of 1952 
(Mad) and we held that sales tax could be 
levied on sales which are of an inter-state 
character, provided they were substantially 
effected within the State and that a law im- 
posing such a tax is not ‘ultra vires’ of the 
powers of the Legislature. It is unnecessary to 
cover the same ground once again. It may be 
added that a different conclusion would lead 
1o the startling result that inter-state sales 
could not be the subject of taxation by any 
State. 

(23) A more difficult question is which among 
the States in which inter-state sales take place 
has the power to tax such sales? One possible 
view is that as there is a sale only when 
property in the goods passes, it is only that 
State in which property passes that the com- 
petence to impose tax on the sale. This was 
the substantial question which was considered 
by us in Criminal Appeal No. 129 of 1952 (Mad) 
to which reference has already been made. 
There, the assessees who were carrying on 
business in the City of Madras claimed exemp- 
tion from sales tax in respect of certain sales 
in which the property passed to the purchasers 
in Calcutta. But the contracts themselves had 
been concluded in Madras. The goods were 
consigned to the common carrier in Madras 
and the assessees had also their Head Office in 
Madras. On these facts, we held that for pur- 
poses of sales tax the sale must be held to 
take place where the bargain was concluded 
and the transaction substantially efTected and 
that passing of properly in goods was not a 
decisive factor. 

This conclusion was reached on a considera- 
tion of — ‘Norfolk and W. R. Co. v. Sims’, 
(1903) 191 U S 441: 48 Law Ed 254 and — 
‘American Express Co. v. State of Iowa’, (1905) 
196 U S 133: 49 Law Ed 417. These autho- 
rities lay down that when there is a sale of 
goods, the material clement for the purpose of 
taxation is the agreement of sale under which 
the light of the parties get finally fixed; that 
the passing of property, delivery of goods and 
payment of price are matters on which the 
parties are free to settle their own terms; that 
the power of the State to impose taxes cannot 
depend on the terms of the bargains which 
the parties might make; and that where there 
is a consummated sale, the venue of the sale 
for purposes of taxation is the place where the 
agreement was concluded, the rest of the tran- 
saction being treated merely as a process of 
execution of the agreement. 

Reliance was also placed on the observations 
of Black J.. in — ‘Richfield Oil Corporation v. 
State Board of Equalisation’, (1946) 329 U S 
69: 91 Law Ed 80. Reference may also be 
made to the following observations of Stone J., 
in — ‘McGoldriek v. Berwind-White Coal Min- 
ing Co.’. (1940) 309 U S 33: 84 Law Ed 565 at 
page 581: “The place where the title passes 
has not been regarded as the test of inter-state 
character of sale.” How far the later decision 
in — ‘McLeod v. Dilworth Co.’, (1944) 322 US 
327: 88 Law Ed 1304, can be reconciled vvitn 
the decision in — ‘McGoldriek v. Berwin - 
White Coal Mining Co.’, is not material tor 
the present discussion as Frankfurter, wn 
delivered the judgment of the majority accepts 
the authority of — ‘McGoldriek v. Berwina- 
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White Coal Mining Co.’, and proceeds to dis- 

far S lh ^° r - 1S i{ ™ ateriaI to consider how 
far the decision in — ‘McLeod v. Dilworth Co ’ 

coula be reconciled with the decision of the 

ame learned Judge in — ‘General Trading Co 

88 Law ?fnnr in TH Si0n ’’- ( + 1944 > 322 U S 335 
88 Law Ed 1309. The point is that it is gene- 

rally agreed that it is not the passing of pro- 
F? rty * n g00ds determines the right of 

stated^ J ax - - The position ^ thus 

stated by a learned American Writer. Vide 57 

Harvard Law Review, page 1091. 

Furthermore, the question whether title 
pnsses in the state of origin of the goods or 
in the state of destination has not hitherto 
been thought determining under the com- 
merce clause. — ‘Caldwell v North Carolina’ 
<190 3) 187 U S 622: 47 Law Ed 336; - & 
folk and W. R. Co. v. Sims’; — ‘R»arick v 

EdM? ( w 6) 203 U S 507 : 51 Law 

Ed , 295 - ln this last case, Mr. Justice Holmes 

said: -Commerce among the several States 

is a practical conception, not drawn from 

the ‘witty diversities’ of the iaw of sales™ 
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Under the Indian Sale of Goods Act the provi 
sions as to passing of title are subject o a 

p tr p|U°ofa e Sr im^s’e S^is £ 

pi w ?h a ft™f i S f 0 r t £; 

sa pt s 

them to deprive a State of its power t tax a 
transaction which takes place within u . a 
by adopting artificial terms as o The ni 1 " 1115 
of title. While such terms win he hfnJ aSSmg 

the parties themselves in determS in ?h e ° n 

mutual rights and obligations as to whence 
risk commences and the like wnen the 

power, be controlled by the cnntt t °L such 
parties. The correct view thl c ? n tracts of the 

the matter, is to hold that . ?r nV \° t - ake of 
a tax arises in India as in to unpose 

contract is concluded, provided of 3 ’ ra When fu® 
comract is compMM p “i 

(Midi we hid 0 ?™ t'JSS I , 23 . 01 1932 

286 of the • Constitution on fhn effeCt of Art - 

State to impose sales tax = !, k ^.u Powers °f a 
under consideration there related t, +? sessment 
between 1st April 1947 and 3i,t ne h u period 

The point for determiMUon now T^J 19 A 

the power which the States otherwfc« h w far 

of imposing sales tax is affected ^ a P F ss « ss 

(1) (a) and that depends on the into 

to be given to the Explanation U thf rpretatl0n 

taxation conferred by the Explanation P ° we !L° £ 

tion to the power possessed by the State? 3< !s 1 " 
is it in substitution of it? btate? Or, 

clu^ed^^M^di^anftTbrinl iS con - 

m relief, let us assume that g undlr h «. problem 
ment of parties the property in the 
passed in Madras, but the goods ar? d ! a so 
delivered in Bombay, would the %+ aC t Ually 

for the Explanation, it would have had hL m 
Explanation the effect of taking o Has tile 

right? It is undoubted that under ^ Exnlan he 
tion, the State of Bombay will have "thp p l ana “ 
to impose tax. If the E^anaRon has Cbe 


the S n ! erdng „ an additional power. 

No ’ ST i f 1 Madras acting under Entry 

Tax Act "“ d o \ he Madras General Sales 
TciX aCi ana L ne State of Bombay by virtue of 
the Explanation. J J UL1L 

V/nat can be put against this construction is 

ra a isacti r o e n U 'Eu 1 t n if d ° Uble d taXation 01 the sam e 
i.a. aaion. But if we adopt the view that the 

Explanation has the effect of superseding 

powers of the State Legislature in cases fall ™ 

under the Explanation, that will have the effect 

of depriving the States of revenue in resnec 

oi transactions which are substantially effected 

conferment k of g i h 3t the Cast . of the statute, the 

is undef Article e 246' V of the^Consmutfon^Ind 
Section 54 ] 00 the St£de List which correspond ‘to 

section 100 and Entry 48 in the Seventh 

ur?f dU Ti m thS Government of India Act of 
UJo. Ir * n comes Article 286 (1) (a) which 

prohibits the imposition of tax on extraitete 

sa.es a prohibition which is already to he 

found enacted in Article 245. While Article 

negative . 0 IVe “ ltS terms ’ Articl0 286 <D is 

.A/ 1 * Ex P lanation then steps in and provides 
that for the purpose of Article 286 m (a ) a 

® a i e . must be considered to take place in tha? 

£%^& he T Mt « jsss?, 

^Article 

an/ Sffit %e^e e Vo r ^ r y ri 2S? 

S aw 0 a U y d th a e CC n°no ngly be Const ' 1 ' ued as ^t taking 

under Article P0W d 1 Vf taxation conferred, 
uaaer Article 246 and Entry No 54 but 

thi a Efpfanat 0 ion P ° T 1 h‘ “ rs in ? ases famn S within 

by a reference tn tTe • C ° nclu . S10n is reinforced 
xu y-. 1 ei . eren S e t0 fne circumstance under whiVh 

e Explanation came to be incorporated in the 
£me le to « 

of certain Stages « 

\vpd f rih‘ a ira g t. ss 

to tax such transactions should be conferred 

on them. Read in the light of this backern.Tf 

siaraf" & s 1 ".!: 

may al bring X alfou^the 6 t3X in many instances 

Ze y dSnt “n concen^n r6SUlt But they 
UDon different are assessments 

lacta-s of the ? Sactl ? ns -’ and in the inter- 

themselves nffifir ' 0 ", may have to justify 
A ^lls tax is n er + ent const itutional grounds. 

purchase A L t “ on the frGedom of 

1S a tax on the enjoy- 
ment of that which was purchased.” 

Problem o? H concerned with the constitutional, 
that u 1 presented itself for solution iJ 

o f a L c case » be cause under the Constitution the 
States enjoy both a power under Entry 54 to 
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tax sale and purchase of goods and a power 
under Entry 52 to tax goods on their entry 
into a local area, subject only to the limitations 
contained in Article 285. But the observations 
quoted above are sufficient to show that there 
is no eonllict between the power of States to 
tax smes under Entry 54 and the power to 
impose taxes on the use of goods to which tne 
Explanation relates. 

( 80 ) This interpretation further gives a due 
to the correct meaning of the words ‘‘actual 
delivery” in the Explanation. In the context it 
can mean only physical delivery and not con- 
structive delivery such as by transfer of docu- - 
merits of title to the goods. The whole object 
of the Explanation is to give a power of taxa- 
tion in respect of goods actually entering the 
State for the purpose of use therein and it will 
defeat such a purpose if notional delivery of 
goods as bv transfer of documents of title to 
the goods within the State is held t<f give the 
state a power to tax, when the goods are 
actually delivered in another State. 

(31) The result may be thus summed up: 

1. The State has plenary powers of taxation 
over intra-state sales. 

2. The State has no power to impose a tax 
on extra-state sales. 

3. In respect of inter-state sales, the State 

in which the contract is concluded is the 

onlv State which has the power to impose 
% 

a tax. 

4. Where goods are delivered for consump- 
tion in a particular State, that State has 
the power to impose a use tax or a pur- 
chase tax thereon notwithstanding that 
the transaction of sale is extra-state. 

(32) In the light of the above discussion it 
is necessary to examine whether on the facts 
established in the present case the petitioners 
are entitled to exemption from tax in respect 
of hides and skins purchased in Calcutta and 
Cawnpore. The affidavit in support of i the 
petition does not give particulars as to where 
the contract was concluded or where the deli- 
very was made. In a statement filed on behalf 
of the respondent it is stated that in respect 
of the purchases made in Calcutta the docu- 
ments of title were received by post in Madras. 
In the view taken by us that would not. bo 
sufficient to confer on the State a power to tax 
the sales. If the contracts in respect of these 
sales were concluded in Calcutta, Inoy will be 
extra-state sales not liable for taxation under 
the Madras General Sales Tax Act. 

It would appear, however, that the goods 
were actually delivered in Madras and u so, 
that will confer on the Stale of Madras a power 
to lax the goods under the Explanation to 
Article 28(i (11 (a) which has become mcorpo- 
8 tel in the Madras General Sales Tax Act by 
the Adaptation of Laws (Fourth Amendment 
Order 1 9f>2, which by virtue of section 1 ( d 
Grill bo deemed to have come into force on 

e 2R1h January. 1080. With reference to the 
.mi vein see made in Cawnpore also it is stated 
behalf of the respondent that the pneos 

! r ’ 3 ?. .ho bonk* in «»£ ig** 

•Mivory of ^Mlo. 

«. : T° of' 33 with milhoril.v to impose a 

those sales (hough properly in the 
aX b might pass 'in Madras, as in the view 
s o\ 1 1, Vis the locus of the contract is 

not 1 ‘where the property passes, but where tie 


agreement is concluded. But if the goods were I 
delivered in Madras, as appears from the state- I 
ment on behalf of the respondent, the Madras I 
State would have jurisdiction to impose tax I 
under the Explanation to Article 286 (1) (a). 

(33) We must mention that on the construc- 
tion of the • Explanation to Article 286 (1) (a) 
lvir. K. Rajah Ayyar argued that the word ,T 
‘consumption’ occurring therein should be un- 
derstood in the limited sense of eating and 
not in the wider sense of using. He relied on 
the language of Entry 52 in schedule 2 where 
both ‘consumption’ and ‘use’ are us^d disjunc- 
tively. But Entry 53 speaks of taxes on the 
consumption or sale of electricity; and obviously 
consumption here can mean only use. Reference 
was made to the Dictionary meaning of the 
word ‘consumption’. But that gives both a 
popular sense and an economic sense. It is 
the latter that we are concerned with, and that 

is given in Webster’s New International Dic- 
tionary, Vol I, page 483, as follows: 
‘‘Consumption.— (3) Economics. — The use of 
(economic) goods resulting in the diminution 
or destruction of their utilities; opposed tQ 
production. Consumption may consist in the 
active use of goods in such a manner as tp 
accomplish their direct and immediate des- 
truction. as in eating food, wearing clothes 
or burning fuel; or if may consist in the 
mere kecoing. and enjoying the presence or 
prosoect of. a thing, which is destroyed only 
by the gradual processes of natural decay, 
as in the maintenance of a picture gallery. 
Generally, it may be said that consumption 
means using things, and production means 

adapting them for use.” 

In the Oxford New English Dictionary, Vol. 11, 
page 838, consumption is defined as: “(1) The 
action or fact of consuming or destroying; des- 
truction (7) Pol. Econ. The destructive 

employment or utilisation of the products of 
industry.” There is no substance in this con- 
tention. . . .. ,. 

(34) (4) The fourth contention of the peti- 

tioners is that the power of the State to impose 
sales tax has undergone a material change by 
the operation of Article 236, that taxes which 
would be lawful prior to the Constitution have 
now been rendered illegal; that, the Turnover 
and Assessment Rules which were framed be- 
fore the Constitution have mixed up what 
would not now be taxable with what is taxable; 
and that therefore they should be declared void 
in their entirety as the turnover under the Act 
is one and indivisible. We are unable to agree 
with thfs contention. As already mentioned. 
Article 286 is now part of the Madras General 
Sales Tax Act. by virtue of the Adaptation oi 
Laws (Fourth Amendment) Order, 1952, ana 
if the assessment is to any extent not autho- 
rised bv the Statute the assessees are entitled 
to be relieved from the imposition to that ex- 
lent Thev cannot claim further ^ that the 
choiild be 'freed altogether from liabdity ' even 
to the extent that they arc liable under the 
Art As was observed by Holmes, J.* . 

$gw York Ex. Rel. Hatch v. Edward Reardon, 

norm *>04 U S 152: 51 Law Ed 41 d, 

“with regard to taxes, especially perhaps it 
mfght be assumed that the Legislature meant 

S to be valid to Whatever extent they 
rwVhe S resrm e oV’ the findings is that the 
S by Si J5s8& lor 3 Mte «• — 
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purchased in Dacca, should be excluded from 
their assessable turnover; and that in respect 
of the purchases made in Calcutta, Cawnpore 
and locally amounting to Rs. 7,61,617-3-7 they 
are liable for sales tax. 

(36) The learned Advocate-General agrees 
that the taxing authorities will revise the 
assessments in accordance with the conclusions 
expressed herein. 

(37) There will be no order as to costs. 

(38) RAJAMANNAR C. J. : I agree. 

A/V.R.B. Order accordingly. 


A.I.R. 1953 MADRAS 129 (Vol. 40, C. N. 37) 

RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

Kama Umi Isa Ammal, Petitioner v. Rama 
Kudumban and others. Respondents. 

Civil Misc. Petn. No. 13514 of 1950, D/- 6-8- 
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Tenancy Laws — Madras Estates (Abolition 
and Conversion into Ryotwari) Act (26 of 
1948) S. 67 — Rules framed under — Rules 
relating to procedure for being followed by 
Tribunals appointed under S. 8 of Act — 
Validity — Orders passed by two members 
sitting as tribunal is without jurisdiction — 
(Constitution of India, (1950) Art. 226). 

The Tribunal, according to the definition 
means a Tribunal constituted under S 8 
and under S. 8 (2) it is expressly provided 
that each Tribunal shall consist of three 
members. When the substantive provision 

, A< £ .. clearl Y lays down that the 
Tribunal shall consist of three members it 
is not open for the Government to provide 
by a rule that a Tribunal may consist of 

j£* s r> i an three mem bers. AIR 1951 SC 
230 Rel. on. (Para 4) 

Presumably, the legislature prescribed 
in b. 8 different qualifications for the 
three members deliberately and on pur- 

TOcfri”? 3 T e ^ the *2 fflcer of the status Of the 

tbe Chairman of the Tribu- 
, l h i lnt ® ntl °n of the legislature ap- 
E-lhn Ji t be obv i° us that th ey wanted the 

]pmi na ilM CO r ls of memb ers possessing 
legal qualifications as well as an officer 

having knowledge of revenue matters. The 

rule which allows two members of the 

tribunal to function as a tribunal would 

be inconsistent with the express intpntinn 

of the legislature contained in S 8 (2) if 

lor example, in one contingency the two 

judicial members alone sit without the 

assistance of the revenue member Equally 

inconsistent would be the result when the 

Tribunal should sit and dispose of appeals 

without the chairman, a person 2 

Sembers^ 17 qUaUfied than the ^^r two 
wicuiueib. (Para 5) 

- Therefore, the rules empowering twn 
members of the tribunal to sit and dYs- 
pose of matters which have to be decided 

fv! e ^ ri ^ una ^ under various provisions 
of the Act are ultra vires and invalid 
Consequently orders passed by two mem: 

bers only sitting as the tribunal is without 
jurisdiction and must be quashed. 

Art n 226 N V 13 P ' C " ApP- 1115 Const ‘ ^ndia, 

1953 Mad/17 & 18 


R. Kesava Aiyangar and K. Parasaran, for 
Petitioner; Advocate General, assisted by V. V 
Raghavan for Govt. Pleader, for the State. 

REFERENCE /Para 

(’51) 1951 SCR 380: (AIR 1951 SC 230) 5 

ORDER : This is an application for the 
issue of a writ of certiorari to quash the 
proceedings and the decision of the Estates 
Abolition Tribunal at Madurai dated 22nd May 
1950 in Revenue appeal No. 54 of 1950. The 
only ground on which the writ is sought is 
that only two members of the Tribunal heard 
and disposed of the appeal filed by the peti- 
tioner under S. 9 (4) of Madras Act XXVI ot 
1948 when the tribunal as constituted by the 
Government consisted of three members. The 
petitioner is a mortgagee of a village in Ram- 
nad taluk. The Settlement Officer Ramnad 
acting under S. 9 of Madras Act XXVI of 1948 
held an enquiry and declared the village not 
to be an inam estate as defined in S. 2 (7) ol 
the said Act. Against his decision there was 
an appeal to the Estates Abolition Tribunal at 
Madurai by a ryot of the village. Two mem- 
bers of the Tribunal set and heard' the appeal 
and by their judgment dated 22nd May 1956 
reversed the decision of the Settlement ~Officei 
and declared the village to be an inam village. 

(2) The following are the provisions of 

Madras Act XXVI of 1948 material for disposal 

of the contention raised in this case. Section 2 

(14) defines Tribunal as “a tribunal constituted 

under S. 8 and having jurisdiction”. Section 8 

provides for the constitution of tribunals for 

certain of the purposes of the Act, and runs 
thus : 

“1. The Government shall constitute as many 
tribunals as may be necessary for the 
purposes of this Act. 

2. Each Tribunal shall consist of three mem- 
bers; one of them (who shall be its 
chairman) shall be a District Judge or an 
officer eligible to be appointed as a Dis- 
trict Judge, another shall be a Subordi- 
nate Judge or an officer eligible to be 
appointed as a Subordinate Judge, and 
the third shall be a revenue Divisional 
Officer or an officer eligible to be appoint- 
ed as a Revenue Divisional Officer. 

3. Each Tribunal shall have such jurisdic- 
tion, and over such estates or parts 
thereof, as the Government may, by 
notification from time to time, determine. 

4. Every Tribunal shall have all the powers 
of a civil court to compel the attendance 
of witnesses and the production of 
documents.” 

, . (3) Under S. 9 (4) (a) any person deeming 
himself aggrieved by a decision of the settle- 

I£ ent m •F Cer 1 u ™ er su b‘ sec - (3) may appeal to 
the Tribunal. Where any such appeal is pre- 
ferred the Tribunal after notice to the inter- 
ested parties, and after giving them a reason- 
able opportunity of being heard, shall give its 
decision (Section 9 (4) (b)). Besides the 
jurisdiction to decide appeals from the decision 
of the Settlement Officer under S. 9, the Tri- 
bunal is also entrusted with several important 
duties and for carrying them out large powers 
have been conferred on the Tribunals. Sec. 67 
empowers the Government to make rules to 
carry out the purposes of the Act, and in par- 
ticular such rules may provide for, inter alia, 
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“(b) the procedure to be followed by the 
Tribunals, special Tribunal, authorities and 
officers appointed, or having jurisdiction, 
under this Act." 

Purporting to act in exercise of this power the 
following rules have been made and published 
by the Government in the following notification: 

'fin exercise of the powers conferred by Sec. 
f>7 (1) and (2) (b) of the Madras Estates 
(Abolition and Conversion into Rvotwari) 
Act. 1948. Madras Act XXVI of 1948, His 
Excellency the Governor of Madras hereby 
makes the following rules in regard to the 
procedure to be followed by the Tribunals 
constituted under S. 8 of that Act : 

RULES 

1. Not less than two members shall be neces- 
sary to constitute a sitting of a Tribunal. 

2. Ail questions arising for the decision of 
a Tribunal, in any matter before it. shall be 
decided according to the opinion of the 
majority of the members. If any matter has 
been heard by only two of the members and 
the members are divided in opinion as to the 
decision to be given the matter shall be 
referred to the third member and decided 
according to the opinion which along with 
his constitute the opinion of the majority. 

3. When the Chairman of a Tribunal is ill 
or absent for any other reason the Second 
Judicial Member of the Tribunal shall act as 
the Chairman.” 

(4) It was contended on behalf of the peti- 
tioner that the above rules, in so far as they 
purport to authorise two members of a 
Tribunal to sit and dispose of matters arising 
for the decision of the Tribunal are invalid as 
being ultra vires the provisions of the Act. In 
our opinion on a plain reading of the language 
of the material sections this contention must 
prevail. Under S. 9 (4) ib) it is the “Tribunal” 
which must hear and give its decision in an 
appeal preferred to it under S. 9 (4) (a). The 
Tribunal, according to the definition, means a 
Tribunal constituted under S. 8 and under 
S 8 (2) it is expressly provided that each 
Tribunal shall consist of three members. When 
the substantive provision in the Act clearly lays 
down that the Tribunal shall consist of three 
members it is not open for the Government to 
provide by a rule that a Tribunal may consist 
of less than three members. 

(5) We find support for this view in the 
observations which occur in the recent decision 
of the Supreme Court in — ‘the United Com- 
mercial Bank Ltd. v. Their Workmen’, 1951 
SCR 380. That case dealt with the validity of 
an award made by an Industrial Tribunal 
under the Industrial Disputes Act, 1947. The 
Central Government constituted an Industrial 
Tribunal consisting of A. B and C. for deciding- 
certain disputes and the Tribunal commenced 
its sittings in September 1949. On 23rd Novem- 
ber 1949 the services of C one of the members 
of the Tribunal were required for some other 
purpose and he accordingly ceased to take part 
in the sittings of the Tribunal. The remaining 
members continued to sit and hear the disputes. 
In February 1950 C leturncd and began to sit 
again with the other two members and hear 
the further proceedings in the case. Some 
awards were made by A and B before C 
returned and some awards were made after his 
return by all the three together. It was held 
by a majority of their Lordships, that all the 


awards were void. It was held that the two 
remaining members were not a duly constituted 
Tribunal and the duty to work and decide was 
the joint responsibility of all the three mem- 
bers who originally constituted the Tribunal 
and the matter was one of complete absence 
of jurisdiction. Section 7 of the Industrial 
Disputes Act provides inter alia that the Gov- 
ernment may constitute one or more Industrial 
Tribunals for the adjudication of industrial 
disputes and that a Tribunal shall consist of 
such number of members as the appropriate 
Government thought fit, and where the Tribu- 
nal consists of two or more members one of 
them shall be appointed as the Chairman. S. a 
(1) runs thus: 

“If the services of the Chairman of a Board 
or the Chairman or other member of a court 
or Tribunal cease to be available at any 
time, the appropriate Government shall in 
the case of a Chairman, and may in the case 
of any other member, appoint another inde- 
pendent person to fill the vacancy, and the 
proceedings shall be continued before the 
Board, Court or Tribunal so reconstituted.” 

Their Lordships held that there was no ap- 
pointment as contemplated by S. 8 (1) and. 
therefore, the Tribunal was not a duly consti- 
tuted one after C left the Tribunal and even 
after he joined again. 

Kania C. J. in dealing with the effect of the 
relevant provisions said at page 390: 

“Section 15 of the Act provides that when an 
Industrial dispute has been referred to a 
Tribunal for adjudication, it shall hold its 
proceedings expeditiously and as soon as 
practicable and at the conclusion thereof 
submit its award to the appropriate Govern- 
ment. It is thus clear and indeed it is not 
disputed that the Tribunal as a body should 
sit together and the award has to be the 
result of the joint deliberations of all mem- 
bers of the Tribunal acting in a joint 
capacity.” 

Mukherjea J., though his Lordship was in the 
minority, observed as follows : 

“Having regard to the language of S. 7 which 
admittedly contemplates that the members 
of a Tribunal must act all together, it would, 
in my opinion, be a perfectly legitimate 
view to take that if the Legislature did 
intend to make an exception to this rule, it 
would have done so in clear terms instead 
of leaving it to be gathered inferentially 
from the provision of another section which 
itself is not couched in unambiguous lan- 
guage.” 

“I am not impressed by the argument of Mr. 
De that a Tribunal is to be conceived of as 
an entity different from the members of 
which it is composed and whatever changes 
might occur in the composition- of the Tri- 
bunal, the identity of the Tribunal remains 
intact. A distinction undoubtedly exists 
between the court and the Judge who pre- 
sides over it, but if the constitution of the 
Court requires that it is to be composed of 
a certain number of Judges, obviously a 
lesser number could not perform the func- 
tions of the Court,” 
and again, 

“It is quite true that a quasi-judicial tribunal 
enjoys greater flexibility and freedom from 
the strict rules of law and procedure than an 
oi dinary court of law, but however much 
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informality and celerity; might be considered 
to be desirable in regard to the proceedings 
of an industrial tribunal, it is absolutely 
necessary that the Tribunal must be properly 
constituted in accordance with requirements 
of law before it is allowed to function at all.” 
The objection appears to us to be not merely 
technical. The three members of the Tribunal 
do not have the same qualifications. One is a 
superior Judicial Officer of the status of a 
District Judge, the other of the status of a 
Subordinate Judge, whereas the third member 
is an officer of the Revenue Department of the 
Government Presumably, the legislature pre- 
scribed these different qualifications for the 
three members deliberately and on purpose 
made the officer of the status of the District 
Judge the Chairman of the Tribunal. The inten- 
tion of the Legislature appears to be obvious 
that they wanted the Tribunal to consist of 
members possessing legal qualifications as well 
as an officer having knowledge of revenue 
matters. The rule which allows two members 
of the tribunal to function as a tribunal would 
be inconsistent with the express intention of 
the legislature contained in S. 8 (2). if. for 
example, in one contingency the two Judicial 
members alone sit without the assistance of 
the revenue member. Equally inconsistent it 
appears to us, would be the result when ’the 
Tribunai should sit and dispose of appeals 
without the Chairman a person who is more 
highly qualified than the other two members. 

(6) If analogy can be of some assistance 
reference can be made to S. 51 (1) of the Act 
which provides for a special Tribunal. It says 
that any person deeming himself aggrieved bv 
any decision of the Tribunal under Ss 43 to 
50 may appeal to a special Tribunal consisting 

° f > the u High Court nominated 

x u J to time by the Chie f Justice in that 
behalf. Now, can the Government make a rule 

providing that one of the two Judges of the 

High Court so nominated may sit alone and 

Obviously* “t " PP “ 1 “ ,he SDec1 * 1 Tribunal? 

. s fpp, d r,‘o 'z a ss, 

o? th? a°p'„S ST , d " b “* u '« « ^ 

36 which declared that any function directed 

to be performed by the High Court S 
exercise of its original or appellate iurisdictlnn 
may be performed by any P Judge or by anv 

fuchpurpose app0lnted ° r constituted for 

(8) We have no hesitation in holding that 

Trihiml? t em P. owe « n S two members of the 
Tribunal to sit and disDose of mattom u . ^ 

have to be decided bv the Tribunal 

various provisions of the Act are ultL der 

and invalid The impugned order was therefore 

passed without jurisdiction and must therefore 

be quashed. The appeal, of course, will have 

to be reheard by the Tribunal as constituted 
consisting of three members. LU ea 

(9) This ruling of ours will have the effect 
of rendering not only the order in question in 
this application invalid, but every similar order 
passed by two members of the Tribunal We 
think it unnecessary that there should be 
similar orders in each one of such cases Those 
orders may all be treated as passed without 


jurisdiction and therefore void, and instructions 
may be issued for the reposting of the appeals 

disposed of by two members for fresh disposal 
according to law. 

B/M.K.S. Petition allowed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

M. J. Jamal Mohideen Saheb and Co., Peti- 
tioners v. The State of Madras represented by 

dent C ° mmerCial TaX ° fficer > Mad ras, Respon- 

Writ Petn. No. 264 of 1952, D/- 9-9-1952. 

Constitution of India, Arts. 226 and 286 — 
Petitioner assessed to tax under Madras Gene- 

min^ a,eS "1 A PP e aI — Notice of de- 

fhm? ~ P f‘ lt }° n * ,nder Art. 226 — iVIaintain- 

Taflct~9 ( of a, i e 939 T l X li:Af adraS GenCral ^ 

Where, under the provisions of the Mad- 
ras General Sales Tax Act, the Deputy 
Commercial Tax Officer determined the 
taxable turnover of the petitioner and 
assessed the tax payable thereon and the 
petitioner preferred an appeal against the 
orders of such officer and on receiving 
nonce calling upon him to pay the tax the 
petitioner took out the writ challenging 
the validity of the Act and disputing the 

nf tn tu SS r-° f assessment under Art. 

^o6 of the Constitution, 

Held that- it was open to the petitioner 
^ r fise al! questions as to the extent of 
lability under the Act and under Art. 
f 6 before the Appellate Officer and there- 
fore the High Court would decline to en- 
tertain the petition. (Para 2) 

Anno: C. P. C., Appendix III, Constitution of 
India, Art. 226 Notes 8 and 13. 

M C u Venugopalachari, T. T. Srinivasan and A. 
N. Rangaswamy, for Petitioners; V. K Thiru- 
venkatachari, Advocate-General and V V 

Raghavan, for Govt. Pleader with him, for* Res- 
pondent. 

C ° urtw 0 a , r/Ch ronological/ Paras 
(52) Writ Petns. Nos. 21 and 41 of 1952- 

(AIR 1953 Mad 105) ‘ 9 

(’52) Writ Petn. No. 227 of 1952- 

(AIR 1953 Mad 116) 2 

VENKATARAMA AIYAR J. ; The peti- 
tioners are a firm of merchants carrying on 
business as tanners in the City of Madras The 
Deputy Commercial Tax Officer, Esplanade 

?q£ S 1 °L y - hlS , ?£ der dated 28th February. 
1952 determined the taxable turnover of the 

petitioners for the period 1st April 1950 to 

31st March 1951, at Rs. 14,97,726-12-11 and’ the 

«m P fr« be thereon was assessed at Rs. 

^ After deductin § a sum of Rs. 
2,o03-5-6 paid as advance tax, the balance 
payable by the petitioners was Rs. 21,098-10-2. 
Notice was issued to the petitioners in Form 
N°- B- 1 calhng upon them to pay the tax and 
stating that m case it was not paid within the 
time limited, it would be recovered as though 
it was an arrear of land revenue and that 
further the assessee would be also liable to be 
proceeded against under Section 15 of the 
Madras General Sales Tax Act. The petitioners 
have replied by taking out this writ challenging 
the validity of the Madras General Sales Tax 
Act and further disputing the correctness of 
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the assessment under Article 286 of the Consti- 
tution. , . . , , 

(2) Under the Act an appeal is provided 

against the orders of the Deputy Commercial 
Tax Officer and the petitioners have in fact 
preferred such an appeal. It is open to them 
to raise all questions as to the extent of their 
liability under the Act and under Article 286 
of the Constitution before the Appellate Orncei. 
We should therefore decline to entertain this 
petition. We may add that in writ petns. Nos 
21, 41 and 227 of 1952 (Mad), we have decided 
the points raised by the petitioners with iefer- 
ence to the validity of the Madras General 
Sales Tax Act and the scope and the operation 
of Article 286. Under the circumstances, the 

petition is dismissed. 

q 3 ) There will be no order as to costs. 

<4) RAJAMANNAR C. J. : I agree. 

A/VRB Petition dismissed. 


A. I. R. 


(’46) 1946 Mad WN .447: (AIR 1946 
Mad 187) 


lVlclU JL O / / 

(’47) A. S. No. 83 of 1947 (FB) (Mad) 
(1853) 4 HLC 1: (23 LJ Ch 348) 

2 Stra HL 91 


16 
24 
28 

oua ni-i yi 21 

RAMASWAMI J. : S. A. Nos. 1823 and 2212 
of 1947: — 

(2) These are two connected appeals prefer- 
red against the decree and judgment of the 
learned District Judge of South Kanara in A.S. 
No. 216 of 1945 arising from O. S. No. 76 of 
1943 on the file of the Subordinate Judge’s 
Court, South Kanara. 

(3) The facts of this case can be easily- 
followed if we take on hand the genealogical 
tree appended below: 

PUTT AY YA alias SHANKERNARAYANA BHATTA 

I 


Thimmanna Bhatta (Sankamma) 

(Deft. 3) 


I 

Shambayja 


■AI.K. 1953 MADRAS 132 (Vol. 40, C. N. 39) 

CHANDRA REDDI AND RAMASWAMI JJ. 

Thirumaleshwara Bhatta being minor by 
next friend Shanker Bhatta, Appellant v. 

Kashmutt Ganapayya and others > 

Second Appeals Nos. 1823 and 2212 of 194 1 , 

D/- 24-1-1952. _ , • 

*(a) Hindu Law — Adoption — Adoptive 

father having wife liying at time of adoption 
Nomination or designation of deceased wife 

as adoptive mother. 

Where the adoptive father has remarried 
before adoption and has a wife living at 
the tfme of the adoption, the deceased wife 
of the adoptive father cannot be nominat- 
ed or designated as the adoptive mother of 
the adopted son AIR 1933 Mad 550 a 
Criticised. Case law discussed. (Bara Z9> 
•|(b) Hindu Law — Adoption — Adopters 
wife dying before adoption — Right of adopted 
son to inherit property belonging to her. 

Adopted son of a Hindu, whose only wife 
had died before the adoption, becomes the 
_on of that deceased wife, so as to inherit 
. nmnerlies that belonged to her, and 
that the adoption would take eflect as ^ the 

adoption had been made in the life time oi 
the wile herself and, in the absence of any 
'necial custom, the adopted son will be en- 
t ft led to divest all intermediate estates 
which had vested before his adoption sub- 
sequent to the death of the adoptive 
mother, either by inheritance or by the 
application of the custom of reverter^ ^ 

K. Bhashyam and M. L. Nayak, for Appel- 
lant; K. Srinivasa Rao, for Respondents. 

REFERENCES: Courtwar /Chronological/ Paras 

71900) 23 Mad 1: (26 Ind App 246 PC) 20, 21 
(’88) 12 Bom 329 „. 

(• 91 ) 18 Cal 69 „ 

“A « « »» 

{• 2 l! 4» Mad «4 ,: (MR .926 % ,, 2 „ 

no ot M 4 d Mad 373: (AIR 1929 Mad 11) 21 

45 fa Mad 759: (AIR 1933 Mad 550 FBI 
( 33) ah Maa ioj . ^ ^ ^ ^ 27> 28 2 8a 

("ii) 10 R7-1 Mad IJ 60: 59 Mad 1064: 

( (ATR 1936 Mad 642) 28 

(’ 45 ) ^ 9445-2 Mad LJ 228: (AIR 1945 
Mad 487) 


Ganapayya 

(Plff.) 


1 

Rnmappayya 
(Deft. 2) 


* 

Shankernarayana 
Bhatta (Laxmi) 


Shynma 


Thimmanna Bhatta Shankari 

(4) The information given by this genealo- 
gical tree has to be completed by bearing in 
mind the following facts: Shankernarayana 
Bhatta died in 1927 and his widow Laxmi died 
in 1941. Shankernarayana Bhatta s son Thim- 
manna Bhatta had died unmarried during his 
father’s lifetime and his daughter Shankari 
who was the first wife of the first defendant 
Shanker Bhatta died on 9-8-1943. ^ankamma, 
the paternal grandmother of Shankan died 
after the disposal of the first appeal on 20th 

May 1949. 

(5) It is unnecessary to re-set the multiia- 
rious controversies between the parties set out 
in the judgments of the lower courts because 
the contest has resolved itself now into a sing e 
question of fact and law regarding the two 
adoptions which are said to have been made 
in the case of the appellant in S A. No .1823 
of 1947, namely, Tirumaleshwara Bnatta, minor 
by next friend Shanker Bhatta. 

(6) The controversy before us is sample, 

namely, if either the alleged adoption of Tiru 

maleshwara Bhatta in the first 

12 - 7-1943 is believed or the sec0 "J* a* option 

dated 29-10-1944 is accepted as J^ing 1 

validly made with the adoptive mother as tne 
then deceased Shankari, then th urcee( j 

shwara Bhatta would be entitled to succeea 

and his opponents, the nex ^^^. 1 now 

deceased Shankernarayana Bhatta or ^th^^ ^ 

deceased Sankamma, would n nroDerties 

succeed to the considerable landed properu^ 

situated in four villages and which are tn 
cause of all this trouble between the part es 

(7) There is no dispute before us tha th^ 

next reversioners, namely, the de fen- 

suit O. S. No. 76 of 1943 and the second 

flnnt therein would be entitled to t8K « n 

prop c it ies° 'on the death of Shankan and San- 
kamma but for the intervention which is set 
up bv the husband of that Shankan, n amely> 

that Tirumaleshwara Bh at t a ?} ad g^an- 

by him (Shanker Bhatta) while his wife bnan 
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kari was alive, namely, on 12th July 1943, 
because Shankari died on 9th August 1943. 

(8) In regard to this alleged adoption of 
Tirumaleshwara Bhatta on 12th July 1943, if it 
is believed as a fact no further point of law 
is involved because he would have been adopted 
to this Shanker Bhatta with Shankari as the 
adoptive mother. On the evidence, however, it 
has been found by both the courts below that 
this adoption set up as having taken place on 
12th July 1943 is false. In these second appeals 
the learned advocate for Tirumaleshwara 
Bhatta once more pressed this point. He has 
not been able to convince us that the conclusion 
of the lower courts is incorrect. On the other 
hand, the lower courts have come to this 
conclusion on ample and satisfactory evidence 
which may be briefly recapitulated as follows. 
This Shanker Bhatta, the alleged adopted 
father, sought to prove this adoption on 12th 
July 1943 by means of oral, documentary and 
circumstantial evidence. (His Lordship recapi- 
tulated the evidence and concluded : ) 

(9-13) Therefore, the first adoption set up, as 
having taken place on 12th July 1943 during 
the lifetime of Shankeri, is false. 

(14) This Shanker Bhatta sets up a second 
adoption of the same boy on 29th October 1944 
and wanted to nominate or designate the 
deceased Shankeri as the boy’s adoptive mother, 
though by this time this Shanker Bhatta had 
married and his second wife was living and 
apparently could have been present even at the 
time of this adoption. In regard to this adop- 
tion two questions arise, namely, did such an 
adoption take place and secondly, could this 
Shanker Bhatta nominate or designate his de- 
ceased wife Shankeri as the adoptive mother 
in preference to his living wife? 

(15) Both the lower courts have found that 
an adoption took place on 29th October 1944 
as alleged and that this is made out by the 
oral evidence of D. Ws. 4 to 8 and by the 
printed invitation cards Exs. D. 8 and D. 8a 
and the adoption deed Ex. D. 5. Therefore, 
the learned Subordinate Judge found as fol- 
lows : 

“I find that the adoption of the 6th defendant 
on 29th October 1944 has been satisfactorily 
proved.” 

In appeal the learned District Judge has 
observed : 

“The learned Subordinate Judge has upon the 
evidence held that there was an adootion on 
29th October 1944, and I concur with him, 
that as a matter of fact this adoption did 
take place.” 

Therefore, as a fact this adoption of 1944 can 
be taken as having been established and it was 
not challenged before us. 

(16) On a point of law, however, the learned 
Subordinate Judge held that this adoption was 
invalid on two grounds. Firstly, that it was a 
‘Sagotra* adoption and that as the mother of 
the adopted boy in her maiden state could not 
have lawfully married the adoptive father, the 
adoption was invalid, and secondly, that this 
adoption cannot serve to divest the estate, 
which on the death of Shankeri had already 
become vested in other persons (be it the next 
reversioners of Sankamma). The learned Dis- 
trict Judge rightly declined to uphold both 
these contentions. Firstly, in so far as Saghotra 
point was concerned, it was found as a fact 


that the ‘Sagotram’, namely, Gouthama ‘Goth- 
ram’, was not proved and secondly, it has been 
held in — ‘Simhadri Raju v. Satyanarayana 
Pantulu’, 1945-2 Mad L J 228, that custom 
sanctions the practice of ‘Sagothra’ adoption. 

It was laid down that the prohibition con- 
tained in the rule of the texts that there can 
be no valid adoption unless a legal marriage 
is possible between the person for whom the 
adoption is made and the mother of the boy 
who is adopted, in her maiden state, is over- 
ridden by custom in the Madras Presidency. 
Secondly, the learned District Judge held, and 
we agree with him, that if the adoption is 
valid it can divest the estate which had already 
become vested in other persons on the death 
of the previous owner. The case to our mind 
in point is a Bench decision, by which we are 
bound unless we are prepared to refer the 
matter to a Full Bench which is not necessary 
in the circumstances of this case viz., in — 
‘Subramanian v. Muthiah Chettair’, 1946 Mad 
W N 447. 

It is laid down in this decision that an 
adopted son of a Hindu, whose only wife had 
died before the adoption, becomes the son of that 
deceased wife, so as to inherit the properties 
that belonged to her, and that the adoption 
would take effect as if the adoption had been 
made in the life time of the wife herself and, 
in the absence of any special custom, the 
adopted son will be entitled to divest all inter- 
mediate estates which had vested before his 
adoption subsequent to the death of the adop- 
tive mother, either by inheritance or by the 
application of the custom of reverter. There- 
fore, if the adoption of the 6th defendant was 
a valid adoption in the sense that the 6th 
defendant would become the adopted son of 
the deceased Shankeri, it will, without the 
slightest doubt, serve to divest the estate which 
had become vested in the heirs of the last 
maleholder, be it limited as in the case of 
Sankamma or absolute as in the case of the 
reversioners. 

(17) The question however is whether the 
adoption on 29th October 1944 was an adoption 
in the sense that the sixth defendant would 
become the adopted son of the deceased Shan- 
keri in spite of the fact that the adoptive 
father, the first defendant, had re-married 
before the adoption took place and had a living 
wife on the date of adoption. For, there can 
be no dispute that if the adoptive mother 
cannot be held to be Shankeri, the adopted boy 
cannot succeed to the estate of Shankeri’s 
father and vice versa. 

(18) The learned District Judge came to the 
conclusion that the adoptive father had no 
right to name a non-existent wife as the mother 
of the adopted boy in preference to the one 
that was in existence and that therefore, 
though the adoption was valid it cannot be held 
that the adoptive mother was Shankeri. The 
resultant consequence was that the adopted son 
could not succeed to the estate of Shanker’s 
father. 

(19) This conclusion is attacked by the 
learned advocate for Tirumaleshwara Bhatta, 
Mr. Bhashyam and his case is that on the case- 
law developments that have taken place in 
regard to the theory of adoption, which is of a 
fictitious nature, the right to name a non-exis- 
tent deceased wife in preference to the existing 
living wife is the logical extension. This is 
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buttressed up by the following two lines of 
citations. 

(20) FIRST LINE: The case law has gone to 
the extent of holding that a bachelor can 
adopt: -*■— ‘Gopal Anant v. Narayan Ganesh’, 
12 Bom 329; that a widower can adopt: — 
‘Nagappa Udapa v. Subba Sastry’, 2 Mad HCR 
307; — ‘Chandrasekharudu v. Brahmannak 4 
Mad HCR 270: ■ — ‘Sundaramma v. Venkata- 
subbier’. 49 Mad 941 and — 'Sowntharapandian 
v. Periaveeru ThevaiT. 50 Mad 759 F.B.: that 
a man with a plurality of wives can adopt 
even in opposition to his wife’s wishes and 
foist an adopted son on one or more of them: 
— ‘Annapurni Nachiar v. Collector of Tinnel- 
veJly*. 18 Mad 277; — ‘Annapurni Nachiar v. 
Forbes’, 23 Mad I (PC); • — ‘Sundaramma v. 
Venkatasubba Aiyark 49 Mad 941 and — ‘Sown- 
tharapandian v. Periaveeru Thevarf. 5(5 Mad. 
759 F.B.; that a wife has no place in the 
ceremonies connected therewith though ultima- 
tely she will participate in the spiritual welfare 
assured to the husband by Tilothaka’ and 
‘Pinda’ ottered by the adopted boy after her 
demise. The adoption is to the husband and 
not to tiie wife but in consequence of the 
superiority of the husband, by his mere act of 
adoption, the filiation of the adopted as the 
son of the wife, is complete in the same manner 
as her property in any other thing accepted 
by the husband: Vide Dat. Mima I, 22 cited on 
page 244 of Mayne on Hindu Law and Usage, 
11th Edn. The principle deduced from these 
citations is that the adoption by the husband is 
to himself and he could filiate as he likes that 
son to his wife and make that son succeed to 
her properties. 

(21) SECOND LINE: Having deduced these 
absolute powers of the husband to filiate or 
foist a son on his barren wife, the case law 
has gone to the extent in the second line of 
decisions of his being able to nominate or 
designate the adoptive mother for that boy. If 
he was a monogamist and the wife had died at 
the time of adoption, the deceased wife would 
be construed to lie the adoptive mother on the 
principle that a boy cut oil' from his natural 
family should be found a mother whenever 
possible — ‘Sundaramma v. Venkatasubba 
Aiyark 49 Mad 941. If the adoptive father has 
two or more wives, that person whom he asso- 
ciates in the function will be the adoptive 
mother: — ‘Annapurni Nachiar v. Collector of 
Tinnelvelly’, 18 Mad 277: — ‘Annapurni Nachiar 
v. Forbes’, 23 Mad 1 (PC). 

If the man intending to adopt has two or 
more wives and dies giving a ioint power to 
his widows to adopt and they adopt a boy the 
seniormost would, as the ‘Dharmapatni’ and on 
the principle that the adopted boy could not 
have more than one mother which is opposed 
to nature, be the adoptive mother in the event 
of an adoption : ‘Tirumangalaratnam v. But- 

chayya’, 52 Mad 373. If the authority has 
been given to the widows severally, the 'junior 
may adopt without the consent of the senior, 
if the latter refuses to adopt: — ‘Mondakini 
Dasi v. Adinathk 18 Cal (59. Where there arc 
several widows, if a special authority has been 
given to one of them to adopt, she, of course, 
can act upon it without the assent of the 
others, and she alone could act upon it; Vide 
‘2 Stra. H. L. 91’ cited at page 205 of Mayne 
on Hindu Law and Usage. 11th Edn. These 
permutations and combinations establish the 
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right of the husband to designate or nominate 

the wife who should be the adoptive mother 
of the boy adopted. 

(22) The learned advocate Mr. Bashyam con- 
cedes that no decision has gone to the extent 
of saying that the husband who is adopting a 
son to himself has got the power to nominate 
or designate a dead wife as the adoptive 
mother of the boy in reference to a living wife 
existing and present at the time of the adoption 
(obviously for the purpose of altering the 
natural line of devolution of property and 
consolidating it in his own family) but that 
this designation is nothing more than a logical 
extension of the powers of nomination of the 
husband set out in the second line of decisions. 
In other words, the substance of Mr. Bashyam’s 
arguments is that when the law has been 
swallowing a camel why should it strain at a 
gnat of this description? 

(23) We regret our inability to accept the 
contention of the learned advocate Mr. Bash- 
yam on account of the following considerations. 

(24) First of all. the correctness of — ‘Sown- 
tharapandian v.- Periaveeru Thevan’, 56 Mad 
759 (FB) has come to be doubted by very 
eminent jurists and in fact was the subject 
matter of a reference to a Full Bench in — 
‘A. S. No. 83 of 1947’ by Govinda Menon and 
Basheer Ahmed Saveed JJ. This matter, how- 
ever, could not be disposed of by a Full Bench 
because the parties compromised and the hear- 
ing of this matter became otiose. The order of 
reference contains the following: 

“In Mayne’s Hindu law, tenth edition, pages 
258 and 259 the learned editor discusses the 
question regarding the adoption by a widower 
as well as which wife happens to be the 
adoptive mother. At page 258 the learned 
editor observes as follows: 

‘The real difficulty however lies elsewhere: 
Where a person has no wife in existence at 
the date of adoption, can his deceased wife 
be said to be the adoptive mother? This 
question requires much more consideration 
than it has received. Where an adoption is 
made by a widow, it i elates back to her 
husband’s death; but where the adoption is 
made by a widower, there is no reason or 
principle why it should date back to an 
earlier date such as the death of his wife. 
The Dat taka Mimnmsa contemplates a' living 
wife and not one who is dead. It is imposing 
a fiction upon a fiction to say, either that 
the wife must be deemed to be alive at the 
date of the adoption, or that the adoption 
should relate back to the moment of her 
death. For the legal fiction of maternity, 
there must be a wife in existence at the time 
of the adoption to whom the law can point 
as the mother. 

For the adoption is to the husband, and 
not to her. But in consequence of the 
superiority of the husband, by his mere act 
of adoption, the filiation of the adopted as 
son of the wife, is complete in the same 
manner as her property, in any other thing 
accepted by the husband”. This passage is 
conclusive to show that the acquirer of the 
property in the son must be a living person. 
So too, if a bachelor makes an adoption as 
he is entitled to do, the fiction of maternity 
has no scope and it is impossible to constitute 
the wife he may marry thereafter, as the 
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legal mother of the adopted boy. She might 
not have even been in existence at the date 
of adoption. The simpler and more logical 
conclusion appears to be that a person can 
be the mother of the adopted boy when she 
is in existence as a wife at the date of the 
adoption, whether or not, she consents to it.” 

(25) The editor remarks in the foot-note, 
“Ramesam J.’s dictum in — ‘Sowndarapandian 

v. Periaveeru Thevan’, 56 Mad 759 (F B). 
“Nor is there any need to rely on any theory 
of the adoption relating back to Kothai 
Ammal’s lifetime “proceeds upon a miscon- 
ception.” 

(26) Another equally eminent authority has 
also criticised the correctness of the decision in 

— ‘Sowntharapandian v. Peeriaveeru Thevan’, 
56 Mad 759 (FB). Sir M. Venkatasubba Rao, 
after his retirement from the High Court of 
Madras, in reviewing Mayne’s Hindu law. 10th 
Edn., observed as follows : 

“By way of refreshing contrast, the criticism 
of the Full Bench decision in — ‘Sowntha- 
rapandian v. Periaveeru Thevan’, 56 Mad 759 
(FB) is liberal in outlook. That the adopted 
son of a widower becomes the son of his 
deceased wife is a rule that outrages both 
reason and natural feeling. To suppose that 
the deceased wife is alive, or to relate back 
the adoption to the moment of her death, as 
the editor rightly points out, is to impose a 
fiction upon a fiction. The absurdity ~of in- 
voking the fiction of maternity in the case 
of a bachelor who first adopts and then 
marries is patent.” 

(27) We cannot, as was the case also with 
our learned brethren Govinda Menon and 
Basheer Ahmed Sayeed JJ., ignore that cir- 
cumstance that two eminent jurists late Mr. 
S. Srinivasa Aiyangar and Sir M. Venkatasubba 
Rao were of the opinion that — ‘Sownthara- 
pandian v. Periaveeru Thevan’, 56 Mad 759 
(FB) had not been correctly decided. We would 
have referred this matter to a Full Bench but 
for the circumstances that on the footing that 

— ‘Sowndarapandian v. Periaveeru Thevan’. 56 
Mad 759 (F B) has been correctly decided the 
extension which the learned advocate Mr 
Bashyam asks for is not deducible from the 
‘ratio decidendi’ in that case. 

(28) In fact ‘Sownthrapandian v Peria- 
veeru Thevan’, 56 Mad 759 (FB) following the 
earlier decision of — ‘Sundaramma v. Venka- 
tasubbier , 49 Mad 941 v/hich for the purpose 
of our argument can be considered to consti- 
tute one group, contained observations showing 
the need for caution in imposing fiction upon 
fiction in developing the fictitious theory ‘ of 
adoption. It is a salutary principle right 
through that the adopted son is after all a son 
by fiction only. To adopt the words of Lord 
Truro in — ‘Egerton v. Brownlow’, • (1853) 4 
H. L. C. 1, uttered in another context, the 
fiction of adoption constitutes “a very unruly 
horse and when once you get astride of it you 
never know where it will carry you.” The 
caution enjoined in — ‘Subramanian v. Soma- 
sundaram’, (1937)-1 Mad L J 60: 59 Mad 1064 
at 1078 that “even a fiction cannot be carried 
to illogical limits” is too wholesome to be 
ignored. 

An.d in this connection it has to be remem- 
bered and borne in mind that the text writers 
^should not be taken literally and verbally 
because those text writers, for instance like 
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Dattaka Mimamsa where it is stated about the 
wife of the adopter becoming the mother of the 
adopted boy independently of her volition, were 
only thinking of matters spiritual and in terms 
of perpetuation of the sacred fire (agnihotra), 
‘Shradha’ etc. Otherwise, if we do not keep 
in mind this limitation there would be a com- 
plete perversion of the laws of inheritance. In 
a series of cases it has now been held by our 
court that more than one wife of the adopter 
cannot become the mother of the boy for the 
purpose of succession. Under the Shastras the 
theory of maternity arising in the case of all 
the wives of a person is based upon the spiri- 
tual aspect. 

In fact Jagannatha has gone to the extent of 
remarking that if a son be adopted by a man 
married to two wives, he would have two 
maternal grandmothers and two sets of mater- 
nal ancestor; see Colebrooke’s Hindu Law, 4th 
Edn. Vol. II. page 394. Similarly, Vyavastha- 
chandrika states that if an adopted son is 
received by none of the wives either in con- 
junction with or under the authority of the 
husband but by the husband alone, the adopted 
son should perform the ‘Parvana Sradha’ in 
honour of the ancestors of all such wives of 
the adopter: See Vol. II, page 147. verse 32. 
Therefore, unless we bear in mind the limita- 
tion, we would be creating confusion in regard 
to succession. So also if we literally accept 
these texts as not only covering matters spiri- 
tual but also matters secular, we would be 
making a mockery of adoption not by making 
it a substitute for the real thing, namely, the 
adopted son being the reflection of a real son, 
but a caricature of the same. 

An ‘aurasa’ son if his father is married to 
two or more wives can only succeed to his own 
natural mother’s properties and not be the 
heir of his step-mothers’ properties devolving on 
them from their parents. Therefore when Mr. 
Bashyam asked for an additional fiction we 
must bear in mind these limitations and exa- 
mine whether such an extension is based upon 
the two factors involved in an adoption, namely, 
the spiritual and the material one. But before 
examining this aspect of the case we shall draw 
attention to certain observations in — ‘Sun- 
daramma v. Venkatasubbier’, 49 Mad 941 and 
— ‘Sowndarapandian v. Periaveeru Thevan’, 
56 Mad 759 (F B) which throw considerable 
light on the question to be considered. In — 
‘Sundaramma v. Venkatasubbier’, 49 Mad 
941, Phillips J. observed: 

“The theory then appears to be that the adopt- 
ed boy by a legal fiction becomes the natural 
son of the adoptive father and presumably 
also of his wife. The question here is not 
complicated by the existence of two or more 
wives.” 

In — ‘Sowndarapandian v. Periaveeru Thevan’, 

56 Mad 759 FB, Ananthakrishna Aiyar J. 
observed : 

“In the case of plurality of wives, several 
tests have been indicated to find out the 
intention of the husband as to which of the 
wives should be the mother of the adopted 
son. In the absence of any indication by the 
husband himself just as, associating one wife 
with him in the act of adoption, or otherwise 
declaring who is to be the mother, it may be 
that the seniormost wife — ‘Dharmapatni’ — 
might be held to be the mother. If some 
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wives be dead but others living other circum- 
stances might have to be considered.” 

In other words, these two decisions contain 
cautions against extending the fiction and take 
on an additional fiction as now called for by 
Mr. Bashyam. 

(28a) The ‘ratio decidendi’ in both these 
cases is that the adopted boy gets entirely cut 
off from his natural family, i hough we may 
not go to the extent of considering whether he 
is civilly dead and concerning which there has 
been a lot of' controversy. Therefore, courts 
have felt that wherever possible a mother 
should be found for the boy in ‘Suddha Dat- 
taka’ affiliation. That mother was described as 
‘‘Pratigrahitri Yamatha” and this term has in 
its turn led to a lot of controversy and our 
court has considered the definition of this 
term in — ‘Sowndarapandian v. Periaveeru 
Thevan’, 56 Mad 759 (FB) and Justice Anantha- 
krishna Aiyar has held that the expression 
means only the adoptive mother and not the 
woman who actually received the boy. 

In the article “Theories of Maternal affiliation 
in adoption” contained at p. 21 of 1948-2 Mad 
L J Journal portion the learned author Mr. S. 
Venkataraman points out that it is noteworthy 
that the term has always been understood by 
scholars as referring to an adoptive mother 
generally and not carrying its etimological 
significance. This construction was evolved 
because as I have stated the endeavour of the 
courts has always been whenever possible to 
find a mother for the boy and on that construc- 
tion it was possible to deduce that where a 
widower adopts, the deceased wife could by 
fiction be made the adoptive mother of the son 
adopted so as to inherit her father’s properties. 

(29) Could this be done in the case of an 
adoptive father who has remarried before 
adoption and has a wife living and who has 
no necessity to haunt for a mother for the 
adopted boy because there is one ready to hand. 
In our opinion there can be only one answer 
and it is the answer which has been given by 
the learned District Judge, namely, that the 
deceased wife of the first defendant cannot be 
nominated or designated as the adoptive mother 
of the sixth defendant. 

(30) This is based upon a two fold reasoning. 
First of all the various fictions in regard to the 
power of a husband to designate or nominate 
a deceased wife or in the case of a bachelor 
a subsequently acquired wife to be the adop- 
tive mother is based on the principle that the 
adoptive boy having lost his natural mother 
must be found a mother wherever possible and 
this is not the case here. Secondly, powers of 
preference of the husband can apply only as 
between the living wives of a person and not 
for elucidating the lights of a wife who had 
died prior to the adoption and a wife who is 
living at the time of adoption. The recognition 
of such a nomination would not give effect to 
the rule that when the first wife dies the next 
wife becomes the ‘Dharmapatni’ and in fact a 
wife has to be taken in order that acts of 
religion might be done properly. 

So, the importation of the fiction will result 
in the anomaly, namely, that with reference to 
the adopter and his then existing wife the son 
is fictionally born in his family on the date of 
the actual adoption but with reference to the 
deceased wife he should be deemed to have 
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come into existence on the date of her death,, 
a different date; so much so the son comes 
into existence not at the same time as regards 
both the parents, namely, Shanker Bhatta and 
Shankeri but at one time with reference to 
Shanker Bhatta and his second wife and at 
another time with reference to the alleged 
adoptive mother Shankeri. Adoption ceases to 
be an imitation of nature but becomes a 
mockery of it. 

(31) It is interesting in this connection to 
look into the Hindu Code, 1948, which has not 
been passed into law but is on the legislative 
anvil. It is printed as Appendix IV to Mayne 
on Hindu Law and Usage, 11th Edn. In S. 54 
of the said Code it is stated that any male 
Hindu who is of sound mind and has com- 
pleted the age of eighteen years has the capa- 
city to take a son in adoption but cannot do 
so except with the consent of his wife or, if 
he has more than one wife, except with the 
consent of at least one of such wives. In S. 70 
of the said Code it is stated that “where a 
Hindu who has a wife living adopts a son, she 
shall be deemed to be the adoptive mother” 
and 

“where a Hindu has more than one wife 
living, that wife in association with whom or 
with whose consent he makes the adoption, 
or if more than one wife has been so asso- 
ciated or has so consented, the seniormost in. 
marriage among the wives so associated or 
consenting shall be deemed to be the adoptive 
mother, and the other wives the step-mothers, 
of the adopted son. Where a widower adopts 
at any time after his wife’s death, the wife 
who died last immediately preceding the 
adoption, shall be deemed to be the adoptive 
mother, and any other predeceased wife or 
any wife subsequently married by him shall 
be deemed to be the step mother of the 
adopted son. Where a bachelor adopts, any 
wife subsequently married by him shall be 
deemed to be step-mother of the adopted 
son.” 

There can be no dispute that these sections 
are the embodiment of the case-law as it now 
stands and the progress which is sought to be 
embodied. It will be noticed that the framers 
of the Code have not thought fit to apply the 
extension new sought for as it is opposed to 
both the spirit and of the texts as well as the 
limitations placed by case-law in regard to this 
thorny subject of adoption by the male. 

(32) In the result, it follows that the decree 
and judgment of the lower appellate court has 
got to be set aside because Sankamma has 
subsequently died and there is no impediment 
to the reversioners’ claim and the decree ana 
judgment of the learned Subordinate Judge has 
got to be aifirmed, though on different 

The second appeal by Tirumaleshwara bhatta- 
(S. A. No. 1823 of 1947) is dismissed and the 
second appeal bv the reversioners (S. A. fso. 
2112 of 1947) is allowed. 

(33) The reason which induced the learned 
District Judge to dismiss the action was that 
it was too premature as Sankamma was alive 
at the date of the suit and the date of nrst 
appeal. Subsequent to the filing of the appeal 
here the impediment has been removed by the 
death of Sankamma. Therefore it follows that, 
the plaintiffs are entitled to a decree in terms 
of the learned Subordinate Judge’s findings, but 
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as regards mesne profits we direct that the 
plaintiffs be entitled to a decree only from the 
date of the death of Sankamma, that is, 20th 
May 1949. Each party to bear its own costs 
throughout. 

A/V.R.B. Order accordingly. 
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RAMASWAMI J. 

In re, V. V. Satyanarayanamurthy, Petitioner. 

Criminal Revn. Case No. 603 of 1952 and 
Criminal Revn. Petn. No. 499 of 1952, D/- 23-7- 
1952. 

Prevention of Corruption Act (1947) S. 5(1) 
(c) — Section does not pro tanto repeal S. 409 
Penal Code — (Penal Code (1860) Ss. 5, 41 and 
409). AIR 1952 Punjab 89 Dissented from. Case 
law reviewed. (Paras 3, 4) 

Anno: Penal Code, S. 5 N. 1; S. 41 N. 1; S. 409 
N. 1. 

Adavi Rama Rao, for Petitioner. 

REFERENCES: Courtwar/Chronological/ Para* 

5 NWP 49 5 

(’32) AIR 1932 All 18: (33 Cri LJ 236) a 

ill! f 2 m C r, 2 31 A11 69: <H “ LJ *> 4 I 

ffii isgs g? AV ’ t 

(’83) 6 Mad 249: (1 Weir 89) 4 

(’29) 52 Mad 79: (AIR 1928 Mad 1235- 

30 Cri LJ 432) 4 

(’52) AIR 1952 Punj 89: (1952 Cri LJ 316) 3 

ORDER: This is a revision petition sought 
to be filed against the affirming judgment of 
the learned Sessions Judge of Krishna in C A 
No 17 of 1952 confirming the conviction and 
sentence of the Additional First Class Magis- 
trate of Vijayawada in C. C. No. 432 of 1950. 

(2) The facts of the case have been fully set 
out in the judgments of the lower courts and 
the record shows that there was valid, accept- 

?£*?’ ^equate evidence for the conviction 
that followed and the sentence is also found 
to be appropriate. Therefore, there are no 
grounds to interfere in regard to the merits as 
well as the extent of the sentence. 

(3) The substantial point of law taken before 
me is the contention based upon the decision nf 

the Punjab High Court in - Vhe State v Gur- 

charan Singh’, AIR 1952 Punj 89, wherein it 
was held that S. 5 (1) ( c ) of Act II of 1947 
repealed pro tanto’ S 409 I. P. C. But with 
greatest respect for the decision, I find no 
reasons whatsoever for holding that S wn 

^409 L% P C Venti ° n ° f C ° rruplion Act repeals 

(4) A “Special law’’ is a law applicable to a 
particular subject: see S. 41 I. p. c. Under 

^ no * aw * s repealed, varied 

suspended or affected by the enactment of th4 

Indian Penal Code. Although an offence is 

expressly made punishable by a special or local 

law, it will be also punishable under the Penal 

Code, if the facts come within the definition of 

the Code: ‘The Queen v. Ramachandrappa’ 

6 Mad 249. The general principle of law^ is 
that the Penal Code would apply if the acts 
fall within the Indian Penal Code though there 
may be specific offences* and penalties under 
the special Act. Accordingly, the High Court of 
Madras held that a prisoner might be punished 


under Section 465 I. P. C. for making a false 
declaration under S. 5 of Act X of 1841 (Ship 
Register), though a specified penalty is pro- 
vided by S. 23 of that Act. (See Rulings of 1865 
on Sec. 5). There have been similar decisions 
in regard to other special Acts. It is enough 
to cite a few cases. In regard to offence under 
Indian Penal Code and Provincial Insolvency 
Act, see — ‘Queen y. Ramachandrappa’, 6 Mad 
249; for offences under Local Boards Act and 
Indian Penal Code, see — ‘Molaiappa Goundan 
v. Emperor’, 52 Mad 79; for conviction under- 
Indian Penal Code though offence falls within 
purview of Motor Vehicles Act also, see — 
‘Jiwa Ram v. Emperor’, AIR 1932 All 69: for 
offences under Salt Act and Indian Penal Code, 
see — ‘Emperor v. Joti Prasad’, AIR 1932 All 
18; for Indian Railways Act and Indian Penal 
Code, see — ‘Kuloda Prosad Mazumdar v. 
Emperor’, 11 Cal W N 100 distinguished — 
‘Chandi Pershad v. Abdur Rahman’, 22 Cal 131, 
wherein it was held that a special penal pro- 
vision as in the Railways Act would not always 
exclude the operation of the Penal Code. 

The most familiar example however is of the 
identical provisions contained in the Indian 
Penal Code regarding rash and negligent driv- 
ing and under the Motor Vehicles Act. Thus 
where the accused while driving a motor car 
on the wrong side of the road and at a blind 
corner between two roads of considerable tra- 
ffic came into collision with a motor bicycle and 
caused damage to the side car of the bicycle 
it was held that the accused was guilty of an 
offence under S. 279 I. P. C. and the sentence' 
of three months’ rigorous . imprisonment served 
on the accused by the lower court was upheld. 
It was argued on behalf of the accused in this 
case that the more appropriate section would 
be S. 59 of the Motor Vehicles Act but tne 
Judges remarked that the offence committed 
by the accused was serious and that the mere 
fact that the Motor Vehicles Act also contained 
a provision for dealing with offences of this 
nature would not exclude the operation of .the 
Indian Penal Code. Therefore, it is idle to 
contend that a special law repeals the provi- 
sions of the Indian Penal Code because both • 
of them deal with offences arising under both 
the Acts. 

(5) There are however two important restric- 
tions. No prosecution under the Special law is 
admissible if it appears upon the whole frame 
of the Special Act that it was intended to be 
complete in itself and to be enforced by the 
penalties created by it. See — ‘Chandi Pershad 
v. Abdur Rahman’, 22 Cal 131 at d. 138. The 
court of session has jurisdiction to hear ap- 
peals on sentences passed by a IMagistrate 
under such special and local laws (Rulings of 
Madras High Court, 1865, on S. 409 Cri. P. C. 
Act XXV of 1861); and conversely, it is no 
leason for quashing a conviction under a spe- 
cial law, for instance, under S. 29 of Act V of 
1861 (General police), that the facts would 
constitute an offence punishable under the 
Penal Code: — - ‘Kasimuddin in re’, 4 Myn Cri. 
17. If the magistrate proceeds under the Penal 
Code it is better to drop the charge under the 
local Act. But secondly, a person cannot be 
punished under both the Penal Code and the 
Special law for the same offence. If an offence 
under a special law is likewise one under the 
Penal Code it is punishable either under the- 
special law or under the Code as laid down in 
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— ‘Queen v. Ramachandrappa’, 6 Mad 249 and 

— ‘Kasimuddin in re*. 4 Myn. Crl. 17: but of 
course not under both as laid down in — ‘Rex 
\\ Husson AH’. 5 N. W. P. 49. See also S. 26 
of the General Clauses Act X of 1897. viz., 
where an act or omission constitutes an offence 
under two or more enactments t lie offender is 
liable to be prosecuted and punished under 
either or any of those enactments but shall not 
be liable to be punished twice for the same 
act or omission. 

(6) Therefore, there are no grounds to inter- 
fere in revision and this revision ease is dis- 
missed. 

A/R.G.D Revision dismissed. 
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MACK AND CHANDRA REDDI JJ. 

In re Ramaswami Reddiar and another, Ap- 
pellants. 

Criminal Appeals Nos. 655 and 656 of 1951, 
D/- 22-8-1952. 

t ( a ) Criminal P. C. (1898) Ss. 164, 176(1), 
364 and 533(1) — Who can record statement 
or confession — Magistrate holding inquest 
under S. 176 — Non-compliance with S. 364. 

It cannot be said that no Magistrate can 
ever record a confession from an accused 
person except in strict conformity with S. 
164. Section 164 does not mean that a 
Magistrate of the second class not em- 
powered under S. 164 Cr. P. C. and a Ma- 
gistrate of the third class can under no 
circumstances record or give oral evidence 
of a confession made to them. Thus a 
Magistrate holding an inquest under S. 
176 and not empowered to record confes- 
sions under S. 164 can record a confession, 
as the powers under S. 176(1) include the 
power of taking down any statement, whe- 
ther it be a confession or not, from any 
person who knows anything about the 
rau.se of death. It is not necessary for the 
Magistrate to immediately send the accus- 
ed to a Magistrate empowered to record 
confessions under S. 164. The confession 
should be recorded in the form of ques- 
tions and answers as required by S. 364; 
but. the failure to comply with this provi- 
sion may, in the circumstances of a case, 
be curable under S. 533(1). AIR 1936 PC 
253(2), Expin. and Disting. 

(Paras 14, 16 and 20) 

Anno: Cr. P. C.. S. 164 N. 3. Pt. 7: S. 364 N. 1; 
S. 533 N. 4. 

(b) Criminal P. C. (1898) S. 164 — Scope of 
section. 

Section 164 Cr. P. C. comes into play 
when during an investigation an accused 
is formally brought before a Magistrate for 
the purpose of recording' his confession. 

(Para 18) 

Anno: Cr. P. C., S. 164 N. 1. 

(c) Evidence Act (1872), S. 21 — Confession 

— Magistrate holding inquest under S. 176, 
Cr. P. C. recording confession — Admissibility 

— (Criminal P. C. (1898) Ss. 164 and 176). 

Per Chandra Reddy J.: A statement made 
to a Magistrate holding an inquest under 
S. 176 is admissible under S. 21 of the Evi- 
dence Act. It follows that a confession re- 
corded by a Magistrate holding an inquest 
under S. 176, Cr. P. C. and not empowered 
under S. 164 to record confession is ad- 


missible in evidence and can be used 
against the accused as it falls within the 
scope of S. 21, Evidence Act. (Para 23; 
Anno: Evidence Act, S. 21 N. 10; Cr. P. C., 

S. 164 N. 3. 

. R. V. Raghavan as Amicus Curiae, for Ap- 
pellants; Asst. Public Prosecutor, for the 
State. 

REFERENCES: Courtwar/Chronological/ Paras 
(’36) 17 Lah 629: (AIR 1936 PC 253(2): 

37 Cri LJ 897) 15, 18, 19, 23 

(’51) Ghulam Hussain v. The King: 

(51 Cri LJ 1552 PC) 23 

(’45) Govt, of Bombay v. Dashrath Ramnivas: 

(AIR 1945 Bom 265: 46 Cri LJ 714 FB) 17 
(’39) 1939 Mad WN Cr 172: (AIR 1940 

Mad 138): 41 Cri LJ 322 15 

MACK J. : The two appellants, who inci- 
dentally bear the same name, have been found 
guilty under S. 302 I.P.C. ol the murder of 
Sellappa Reddiar, an elderly man in the early 
hours of the 17th of May 1951 on a pathway 
leading from Paravoi village to Ariyalur, the 
nearest centre with a District Munsif’s court 
and regular lawyers. 

(2) The prosecution case is that the 1st 
accused and the deceased were proceeding to- 
gether from their village of Vedakkalur to 
Ariyalur via Paravoi where they halted for 
some hours on the night of the 16th of May 
1951. Thev left Paravoi together in the early 
hours of the 17th of August when about # U 
miles from Paravoi, the 2nd accused with im- 
plements for murder and burial by prior ar- 
rangement with the 1st accused came on the 
scene. Sellappa Reddiar was killed on the path- 
way and then buried about half a furlong 
away. It was not till the 24th of May seven 
days later that his body was dug up. 

(3) The motive centres round the deceased’s 
young wife Bangaru Animal P. W. 2, now 
aged 18 whom he is said to have married when 
over 40 when she was only about nine years 
old. This girl came from a poor family of Para- 
voi. The 2nd accused is her elder brother. She 
grew into an attractive young woman and like 
the precious metal after which she was named, 
she was according to the prosecution case 
destined to lure men to murder and destruc- 
tion. She joined her husband, who lived in 
Vedakkalur about six miles from Paravoi, 
about 3 or 4 years ago. It was not long before 
she and the 1st accused aged 30, a married 
man with two children, who owned a cattle 
shed near the deceased’s house became ena- 
moured of each other. 

There is plenty of evidence including that 
of Bangaru Animal herself as P. W. 2 to ^ show 
that they were on terms of illicit intimacy 
which Sellappa Reddiar ultimately acquiesced 
and he was at the time ot the offence on terms 
of ostensible friendship with the first accused 
The deceased appeared content so lone as i 
wife stayed in his house, but ab®} 11 , 
months prior to the ofience, she went ,° . 

mother’s house at Paravoi where veiy socm 

she struck up illicit intimacy with one Siva- 
linga Padayachi (P. W. 3) a friend of berbro- 
ther, the 2nd accused. Though she b^elf de- 
posed that P. W. 3 was only a friend, P. w. o 
himself admitted intimacy with this y 0 ) 11 ]® 

man. So we have instead of the u ® ua V r » a „Irv 
a quadrangle of a foolish old husband, a • 
young and attractive wife and two of nor p 

mours. % onH 

(4) The immediate motive so far as the «nn 

accused is concerned relates to property, o 
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lappa Heddiar had settled on Bangaru Ammal 
a house and some land. The deed has not been 
filed. Incensed at her leaving him, he sold 21 
cents of this land under Ex. P. 1 dated 7-5-51 
to P. W. 9, who has also deposed to strained 
relations between the deceased and his young 
wife for about two years, and her periodic ab- 
sence at Paravoi, where the 1st accused used 
to visit her. There is no reason to disbelieve 
tne evidence of P. V7. 9 that deceased told him 
he wanted to cancel the settlement deed and 
asked P. W. 9 for a letter to his advocate at 
Ariyalur. It was while the deceased was on his 
way to Ariyalur accompanied by the 1st accus- 
ed to instruct an advocate that he was, accord- 
ing to the prosecution case, killed. 

Paravoi is six miles from Vedakkalur and 
about 11 miles from Ariyalur. The route from 
Paravoi is by a pathway between 4 and 5 miles 
long which joins the main Perambalur-Ari- 
yalur road. There is, in the first place, ample 
evidence to show that deceased locked ud his 
house at Vadakkalur on Thursday the 16th of 
May, handed over the key to a Muslim woman, 

p - ^ the vil lage along with the 1st 

accused, his wife and two children in a bullock 
cait. P. W. 8 understood that thev were both 
going to Ariyalur. The deceased did not return 
again and after the corpse was found, she 
handed over the key to the village Magistrate. 
I. w. 1 who is married to the deceased’s bro- 
ther s daughter, is the only male relation of this 
lonely old man examined as a witness. There 
li n ° reason to disbelieve his evidence and also 
that of another Reddiar, P. W. 18, that the de- 
ceased left Vadakkalur in the company of the 

(5) Any doubt about this is set completely 
at rest by two Paravoi witnesses, P W 4 and 
her son P W. 5. (His Lordship referred' to the 
evidence of P. Ws. 4 and 5 and proceeded :) 

(6) It was not till the 22nd of August that 
some persons hunting hare including P ff 

saw a human leg protruding from the 'ground 

vTraga^ur "p 0 V° , a Village M ^trate J* 

varagannur, P W. 13 who sent reports Exs. 

„ • A u p * 1 1 to the authorities. When he 

went to the scene, he saw no sign of any oro- 
^rudmg leg bone and at the plale pointed P 0 ut 

stones ^placed ^Tht« was . , earth thrown over and 
Clones placed. This evidence suggests that an 

lepaTr^the ravlges^f^® J icil J ity had tried to 
repair me ravages of birds of prey Ex P in 

away' ^t 4% m^on 1 s + tation ^ miles 
uw ay ax ^ p.m. on ^3-5-51. Anotlipr rpnnrt tt* 

P. 13 by the village Magistrate of Paravoi*?' 

W. 14, who inspected the scenp at o ™ ^ * 

Vetti’s report, was also despatched 9 at '7i Tnf 
and reached the Valikondapuram police ^tatim 
10 miles from the scene of offence at 
A constable there P. W. 16 registered ad^tv,' 

report and went that night to the scene of 

burial and claims to have guardpH t^ ne 
with village menials. gUarded the spot 

Next morning, in response to reports and re 
■quisitions, there was a convegence of various 
functionaries to the suspected place of bur tel 
including the Circle Inspector of Perambalur 
who has not been examined as a witness tbp 
Sub Magistrate, Perambalur (P. W 10) \vhn 
received the requisition Ex. P. 2 at 5-45 d m 
23-5-51 and also the Assistant Surgeon p 
W- 15. P. W. 10 says he arrived at thespot at 
9-45 a.m. and P W 15 at 9-30 a.m. The body 
had been superficially buried with the arms 
folded across the chest and the legs bent un- 
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der, the vvhole body wrapped up in a white 
lungi, M. O. 2. The whole of the face wa^- 
eaten away. On the right ear, which was pre- 
'^ aS r a ear ” r mg set with a red stone, 

0 Y‘ n t was found one sandal (M 

O. 3). Post-mortem examination by the doctor 
held on the spot disclosed two lacerated 
wounds each U” long and 2” deep in the re- 
gion of the right thigh, fracture of no less than 

6 ribs and fracture of the lower and upper 
jaws. ** 

There was also what is described as a trans- 
verse cut over the middle of the thyroid carti- 
lage which was hanging down. In the stomach 
was found one ounce of semi solid rice dhall 
and chillies bearing out the testimony of P. W. 

* • • no doubt that the deceased 

aied in consequence of a violent and murder- 
ous attack by both sharp and blunt weapons 
The corpse was identified by P. W. 1 and also 
by Bangaru Ammal P. W. 2 herself as that of 
the deceased Sellappa Heddiar. Although the 

^? ot identifia ble and it has been urged 
\ a , 2 and 3 do not conclusively 

establish its identity we are quite satisfied on 

the cumulative evidence in the case that this 
was the body of Sellappa Heddiar. It may even 
be impossible sometimes for relatives to 
identify a corpse exhumed after several days. 
But identity can be established by other evi- 
dencc which is forthcoming in the present 
case in abundant measure. 

, ( P The inquest was held by the Sub Magis- 
trate Sri R. W. Michael, P. W. 10 uptill 1 p m 
near the corpse. After that he moved with the 
Panchayatdars to Paravoi village and continued 
the examination of the witnesses in the chavadi 
from 3 p.m. until he closed the inquest at mid- 
night. He recorded from the 2nd accused, who 
was produced before him a confession Ex. P. 

6 inter alia to the effect that he had buried two 
weeding instruments and a sandal in his field. 
The Sub-Inspector of Valikondapuram who 
only reached Paravoi at 11 a.m. the morning 
after the other official accompanied the 2nd 
accused, who produced from his field buried 
there a left foot sandal I\4. O. 4, a weeding in- 
strument M. O. 5, a stick M. O. 6 and a spade 
handle M. O. 7. M. O. 7, has a blood stain on it- 
proved on chemical analysis to be human blood’ 

k would a p pear that after these discoveries 
the Sub Magistrate examined the 1st accused, 
who made a long confessional statement Ex P 
5. The learned Sessions Judge held that Exs 
P. 5 and P. 6 were admissible in evidence Thp 
Sub Magistrate, Sri R. W. Michael was not em- 
powered under S 164 Crl. P. C. to record con- 
fessions, though he was empowered to hold in- 
quests. The admissibility in evidence of Exs 
P. 5 and P. 6 has been elaborately argued be- 
fore us by Sri Raghavan who has appeared 
amicus curiae for the two appellants and bv 

the (earned Public Prosecutor. Before dealing 
with this legal point, the other evidence in thf 
case may be briefly referred to 

(His Lordship referred to the evidence in 
the case and proceeded : ) 

(8-12) Quite apart from the confessions Exs. 

P ; 5 P ' u H} eTe l - s> therefore, a good deal 
of evidence both against accused 1 and 2 to 

prove their participation in this murder. Accus- 
ed 1 s total denial of all the evidence against 
hirn and his taking refuge in the unproved as- 
sertion that he never left Vadakkalur at all in 
the company of the deceased reinforces the pro- 
secution case, once the evidence of accused l’s 
own relations P. Ws. 4 and 5 is accepted. So 
far as motive is concerned, that animating the 
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2nd accused is clear cut, solicitude for his 
sister and the preservation of the properly 
settled on her. The motive so far as the 1st 
accused is concerned appears to be pure infatu- 
ation for Bangaru Ammal, as he had nothing 
very much to gain himself by killing this old 
man, who did not, according to the evidence, 
object to his amorous association with P. W l. / 
The motive against the 1st accused is render- 
ed weaker by the existence of P. W. 3 as an- 
other paramour of P. W. 2. But it may well 
be that the 1st accused did not know of this 
relationship, which P. W. 2 also denied, in the 
witness box. So far as motive is concerned, we 
are satisfied that the prosecution evidence 
discloses adequate motive so far as both the 
accused are concerned. 

(13) We now come to the admissibility of the 
confessions Exs. P. 5 and P. 6. These are two 
long statements recorded by a Magistrate em- 
powered to hold inquests under S. 176(1) Crl. 
P. C. who in any case mentioned in S. 174(a), 
(b) or (c) 

“may hold an enquiry into the cause of death 
either instead of or in addition to the inves- 
tigation held by the police officer and if he 
does so, he shall have all the powers in con- 
ducting it which he would have in holding an 
enquiry into an offence.” 

The Magistrate holding such an enquiry shall 
record the evidence taken by him in connection 
therewith in any of the manners hereinafter 
prescribed according to the circumstances of 
the case. The Magistrate examined other wit- 
nesses at the inquest on oath. When he came 
to the examination of accused 1 and 2, it 
would appear that on becoming aware that 
they were making confessions, he administered 
no oath to them in correct conformity with S. 
342(4) Crl. P. C. after he completed the state- 
ments they were read out to the two accused, 
who signed them in the usual manner. The 
statements and confessions were recorded on 
police case diar}' paper. 

(14) An extreme but in our opinion quite 
untenable position has been taken . that no 
Magistrate can ever record a confession from 
an accused person except in strict conformity 
with S. 164 Crl. P. C. This section empowers all 
Magistrates of the First Class and any Magis- 
trate of the second class, specifically empower- 
ed under it to record statements and confes- 
sions made in the course of an investigation in 
a particular manner. This however does not 
mean that a Magistrate of the second class not 
empowered under S. 164 Crl. P. C. and a 
Magistrate of the third class can under no cir- 
cumstances record or give oral evidence of a 

•confession made to them. 

(15) The extreme position taken is sought 
to be founded on what appears to us to be a 
clear mis-interpretation of the Privy Council 
decision — ‘Nazir Ahmad v. King Emperor’, 
17 Lah. 629 (PC). In that case the facts re- 
stricted the Magistrate clearly to the confines 
of S. 164 Crl. P. C. The investigating police 
took with them a First Class Magistrate and 
one, therefore, empowered under S. 164 Crl. 
P. C. to investigate a case of dacoity. The 
accused in handcuffs accompanied the party in 
another car. After sending the police to some 
distance, the Magistrate deposed that each of 
the accused pointed places out. He made rough 
notes of a full confession the convicted appel- 
lant made, destroyed them after dictating a 
memorandum to his typist and gave evidence 
in court on the basis of the memorandum 


which apparently also was filed. This was not 
even read out to the accused and not even sign- 
ed by him. This was very obviously a case to 
which S. 164 Crl. P. C. had clear application, 
the provisions of which were rather blatantly 
disregarded by the Magistrate. It was in this 
background of fact that their Lordships of the 
Privy Council made the following dictum re- 
produced in the headnote reporting the deci- 
sion, 

-it is a well recognised rule of construction 
that where a power is given to do a certain 

thing in a certain way the thing must be 

done in that way or not at all— other methods 
of performance are necessarily forbidden.” 

The effect of this decision was that a Magis- 
trate, who was empowered to record a confes- 

sion under S. 164 Crl. P. C. and grossly violat- 
ed the requirements of that section, could not 
ignore such violation and give oral evidence of 
a confession he heard from an accused person 
in police custody in the course of an investiga- 
tion. This decision was considered by Burn 
and Stodart JJ. in — ‘Nainamuthu v. Emperor’, 
1939 Mad WN Cr 172. In that case, the accused 
after killing his concubine, appeared before a 
Magistrate and made a confession that he had 
killed her. The Magistrate took down the con- 
fession without observing any of the formali- 
ties required by S. 164 Crl. P. C. and it was 
held to be admissible in evidence as a first in- 
formation of the crime. It was also a statement 
not recorded ‘‘in the course of an investiga- 
tion” even to attract the operation of S. 164 

Crl. P. C. 

(16) The point for determination before us 
is really a simple one. In this case, the Magis- 
trate who recorded these confessions could not 
have proceeded under S. 164 Crl. P. C. as he 
was not empowered to record confessions in 
rases to which that section applied. S. 164 is, 
therefore, for determination of the admissi- 
bility of these two confessions, quite irrele- 
vant. The simple point we have to determine 
is whether this Magistrate who was holding an 
inquest empowered as he was to hold one un- 
der S. 176(2) Crl. P. C. recorded these confes- 
sions within the scope of these special powers. 
This inquest was held by him as “an inquiry 
into the cause of death” in addition to the in- 
vestigation held by the Police officers, who 
were while the inquest was in progress, mak- 
ing their own investigation. 

Under S. 176(1) Crl. P. C„ the Magistrate 
shall have all the powers in conducting it 
which he would have in holding an enquiry into 
an offence. These powers in our opinion in- 
clude the oower of taking down any statement, 
whether it be a confession or not from any 
person who knows anything about the cause or 
death. Under this section, the Magistrate sna 
record the evidence in any of the planners P 
scribed by the Code. The only, defect in the 
procedure adopted by this Magistrate hold & 
the inquest appears to be that as soon - 
was aware that these two accused were making 
confessions, he should have recorded 
statements in the form of questions ‘ 

wers as required by S. 364 Crl. P. C. We 
unable to see any other defect in the pr° . 
dure adopted by this Magistrate within 
powers of holding inquest. Nor can we 

S. 164, Cr. P. C. which specifically empowers cer 

tain Magistrates to. record statements ° rc ° n fhp 
sions under other circumstances can nave 
efTect of destroying the powers of the Magi 
trate holding an inquest under S. 176 Crl. r. * 
In this case the Magistrate could not have a 


1953 


In re Ramaswami (Mach J.) . 


Madras 141 


ed at all under S. 164 Crl. P. C. nor was it 
necessary for him even to look into the provi- 
sions of that section to guide him. 

Mr. Raghavan has urged that as soon as the 
Magistrate realised that a confession was be- 
ing made to him at the inquest, which he was 
not empowered to record, or even listen to, he 
should have immediately sent these accused to 
a Magistrate empowered to record confessions. 
Any such interpretation of S. 176(1) Crl. P. C. 
in conjunction with S. 164 Crl. P. C. would 
reduce the position of a Magistrate holding an 
inquest to one of helpless absurdity. In the^ase 
of a police officer holding an inquest on a con- 
fession being made before him, he can and does 
record it nor is he bound as a Magistrate is by 
the procedure prescribed by S. 176(1) Crl. P. C. 
but a confession made at an inquest held by a 
Police Officer is unfortunately clearly inadmis- 
sible in evidence under Ss. 25 and 26 of the 
Evidence Act. Where the Magistrate holds the 
inouest, the position is, of course, entirely diffe- 
rent. 

(17) The only relevant decision amongst 
many which have been placed before us is a 
Full Bench decision of the Bombay High Court, 
— ‘Government of Bombay v. Dashrath Ram- 
mvas, (AIR 1945 Bom 265 FB). That was a 

? ase i n ™ h , lch a Cor oner appointed under Act 
IV of 1871, applicable only to Calcutta and 
Bombay, recorded a confession under S. 19 of 
he Coroners Act without observing the forma- 
lities laid down in S. 164 Crl. P. C. and some 
High Court circulars. In an appeal against an 
order of acquittal at the High Court criminal 
sessions a Full Bench set it aside and ordered 
a retrial holding inter alia that the remark of 
the trial Judge that the Coroner ought to have 
complied with the formalities of 1 164 Crl 
P. C., when he was not in law bound to do so! 
would amount to a misdirection because it wa 
not improbab 16 that the jury was led ?o thYnk 

that the confession was not properly recorded 
and therefore not voluntary. aea 

S 1 2 0 S n f 1 < ~r ,ri ^ in thi A connecti on that under 
O ll ° f f Coroners Act for the purpose of 
, Evidence Act, a Coroner shall be 

deemed to be a Magistrate. According to S 26 
no confession made by any person whilst he is 

“ “'ASte 

ssvSJT .ts Bi 

inquest, which could be proved at a 

position'of a Coroner undeT th^cZT 

176 d a a ) Crl Si p tr c e in 01 ^ an tt inqUest ” "der S. 
confessions. ' “ the matter ° f recording 

(18) There is also a provision nf ^ 

is apt to be completely forgotten in eYcYssive 

1^63(2, Crl. P. C. which isVih^ofej 

‘No police officer or other person shall 

vent by any caution or otherwise any ££ 

son from making in the course of anv fn 

vestigation under this chapter any statement' 

which he may be disposed to make of wl 
own free will.” maKe of hls 

sf i u cS-rg > h f&x.- 

sons making statements of their own free will 


by unnecessary cautions, nowhere contemplat- 
ed by law. If for instance the Magistrate hold- 
ing the inquest had also been a First Class 
Magistrate or one specifically empowered to 
record confessions under S. 164 Crl P. C and 
had in fact acted under this section,* and adopt- 
ed the procedure usually followed in these 
cases of giving the accused time to reflect after 
removing him from all police influence with., 
out taking any statement immediately from 
him, he would have acted in direct violation of 
the positive requirements of S. 176(2) Crl P C 

mi n° r S &?2 point ^ violation 
4 The admissibility of a confession 

f ests fundamentally on its spontaneous and 
voluntary nature, and is irrelevant under S. 24 
of the Evidence Act, if it appears to have been 
caused by any inducement, threat or promise 
having reference to the charge against an 
accused person proceeding from a person in 
authority, and sufficient in the opinion of the 
court to give the _ accused person reasonable 
grounds for thinking that by making it, he 
would gain some advantage or avoid some evil. 

The type of case to which S. 164 applies is. 
that in which an accused person is produced I 
not at an inquest but in the course of a police' 
investigation, after he has made a confession 
to the police or has declared his desire to con- 
fess while in police custody before a Magis- 
trate Sarkar in his law of Evidence, 8th edn.,' 
page 241 has an interesting commentary on the 
e ^ ect o f the Privy Council decision — ‘Nazir 
Ahmad v King Emperor’, 17 Lah. 629 (PC). 

h^o°K the which P revi o u s decisions 

have been affected by that decision. We find 

ourselves in complete agreement with the 

following observation of his: 

. m . a y however be observed that S. 164. 
Criminal P. C. comes -into play when during 
an investigation an accused is formally 
brought before a magistrate for the purpose 
of recording his confession.” 

This being in accordance with our opinion, we 
would like to give it judicial endorsement We 

t a oYhi SO fonYw a fn r g ee S With WS fUrth6r ° pini0n 

“Admission of guilt or of an incriminating 
fact may be made by an accused to a Magis- 
trate in the course of a statement to him on 
occasions other than when he is so brought 
for recording his confession and such state- 
ments appear to stand at least on the same 
footing as an extra judicial confession to a 
third person or an admission under S 21 ” 

(19) The extreme position, which seeks 
PV sl1 ,^ e Privy Council decision — ‘Nazir 
Ahmad v. King Emperor’, 17 Lah 629 (PC) to 
logical conclusion on the basis of the headnote 
to which we have referred and one which in 
our respectful opinion their Lordships of the 
Privy Council never contemplated would in 
fact reduce a Magistrate to a far lower leve" 
than an ordinary citizen in the matter of 
deposing to confessions made to him A con- 
fession may be made to a village magistrate and 

trat^TlhonM 4 ^^ 6 t0 3 ™ rd Class Mag"s- 
trate, it should be unconditionally ruled out 

nor should he make any record of it. 

If made to a First Class Magistrate or one 

empowered under S. 164, Criminal P. C 

whether in his personal or official capacity, he 

cannot depose to it unless he has recorded the 

confession in strict conformity with S 164 

Criminal P. C. and produced the document 

required by law to be reduced to a particular 

form under S. 91 of the Indian Evidence Act 

in strict conformity with S. 164, Criminal P c 
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We have taken the opportunity to dispel with 
the able assistance of the learned Public Pro- 
secutor to the best of our ability erroneous 
notions of the interpretation of the decision — 
•Nazir Ahmad v. King Emperor 17 Lah 629 
(PC), in a manner which we think their Loid 
ships of the Privy Council never contemplated 
th^ observations relied on there having been 
made in a totally different and Particular back- 
ground to which S. 164, Criminal P. C. was 

exclusively applicable. # 

(20) The legal point for determination, a 
really simple one, can be answered out of the 
Acts themselves, which create no difficulty. l\o 
decision has been placed before us which lays 
clown that a confession made before a Magis- 
trate holding an inquest but not empowered 
under S Kid, Criminal P. C. has been held to 
be inadmissible. We can only as we stated 
■supra’, find one technical defect in the proce- 
dure of the Sub-Magistrate, i.e., in his t allure 
to record the confessions of accused 1 and i in 
question and answer form in compliance with 
S :jfj4 Criminal P. C. We consider this how- 
ever in the circumstances of this case a techni- 
cal defect which is curable under S. 533 (l>, 
Criminal P. C. We do not think that the 
omission of the Magistrate to put and record 
preliminary questions to these accused asking 
them whether they knew anything about tne 
cause of death has injured their defence on the 

! no ri Is 

We have no reason to doubt that the result 
of such questions being recorded would have 
been the same and that the accused would have 
made to the Magistrate before the •Panchayat- 
dars’ the same confessions they did. there 
was absolutely no time for these two long 
detailed confessions, Exs. P . 5 and P. b inde- 
pendently made before the Magistrate and the 
•Panchayatdars’ to have been induced in any 
manner^contemplated by S 24 of the Evidence 
Act They are only explicable on the basis ot 
♦ heir being substantially true and voluntarily 
made by these two accused in sudden conster- 
nation at the discovery of the corpse and 
their interrogation by the police. The two con- 
fessions have been set out ‘in extenso in the 
trial court judgment. Except that the first 
accused sought to fasten culpability foi the 
actual attack on the deceased on the second 
accused and the second accused on the first 

accused the long confessions are in . conf ^ r ^ lt y 
with the salient facts and evidence in the case. 

We have no hesitation in finding on the 
abundant evidence in this case that accused 1 
and 2 jointly murdered the deceased and dis- 
posed of his body. The learned Sessions Judge 
has seen fit to pass on the two accused the 
lesser .punishment for a rather curious reason 
which cannot have the seal of our approval viz., 
that as there were no eye-witnesses to the 
actual murder, it was not certain'from the evi- 
dence as to who dealt the fatal blows and played 
the leading role. With the observation that the 
appellants have been fortunate in being 
awarded the lesser sentence, we confirm the 
convictions and sentences and dismiss the 

appeab.^e WQU | fl to place on record our 

appreciation of the arguments of Mr. R. V. 

O nnpl 1 n n t <s 
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admissibility of the two confessions, Exs. P. 5 
and P. 6 made by the two appellants, having 
regard to the importance of the question. In 
the judgment of my learned brother, the con- 
tents of these two confessions and the circum- 
stances under which they came to be made are 
set out. The two documents are very impor- 
tant as the convictions of the appellants to a 
large extent depend on them. If the confes- 
sions are receivable in evidence and if they 
have been found to be voluntarily made, the 
guilt of the appellants can be said to have been 
established beyond reasonable doubt. 

(23) Counsel for the appellants contends that 
these confessions are not admissible in evi- 
dence as they were recorded by a Magistrate 
who was not empowered under S. 164, Criminal 
P. C. to record statements and confessions in 
the course of investigation. Although this con- 
tention is not altogether without substance I am 
afraid I cannot give effect to it. The Magis- 
trate who recorded Exs. P. 5 and P. 6 did not 
purport to act under S. 164, Criminal P. C. as 
he was not one of those who was specially 
empowered to do so under that section and 
therefore they are outside the scope of S. 164 
Criminal P. C. These statements were recorded 
by the Magistrate at the inquest which he was 
holding under S. 176, Criminal P. C. My learned 
brother has adverted to some of the cases 
bearing on the subject. 

However I will refer to one decision of the 
Privy Council, viz., — ‘Ghulam Hussain v. The 
King’, (51 Cri LJ 1552 PC), which in my 
opinion gives support to our view There it 
was ruled that a statement made to a Magis- 
trate which did not amount to a confession, 
being a self-exculpatory one could be used 
against the maker of it under Ss 18 to 21 . ot 
the Evidence Act. This seems to be an autho- 
rity for the position that statements of accused 
falling outside the purview of S. 164, Criminal 
P. C. are admissible as admissions within Ss. lo 
to 21 of the Evidence Act. On the principle,, 
contained therein I must hold that a statement 
made to a Magistrate holding an inquest under 
S. 176, Criminal P. C. is admissible under S. 21 
of the Evidence Act. It follows that Exs. P. & 
and P. 6 are admissible in evidence and can 
be used against the accused as they fall within 
the scope of S. 21 of the Evidence Act. in 
the result I agree that the appeal should hen 

dismissed. . 

A/V.R.B. Appeals dismissed- 
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In re Sundara Nadar, Petitioner. 

Criminal Misc. Petn. No. 1345 of 1952, u/~ 

20-8-1952. v , . - 

Constitution of India, Art. 19 ( 1 ) it) 

(6) — Explosives Act (1884), not ultra vire . 

Explosives should not be manufacture 
and explosive substances should not 
stocked except under conditions whic 
would not be detrimental to the PJJDiic 
safety, health, and convenience. Thereiore.- 
the restrictions imposed on the acquisit 

STarwho^rrap^eared'-for ^‘appellants holding and disposal of property. ttaC u to- 

-miens curiae’ Unfortunately existing rules say, explosives and explosive substances ana 

<.mic us v*;™ of nnv the right to practise ones profession, tra 

etc., in manufacturing explosives are ; re - 
trictions permissible under Clause (o) o 
Art. 19 of the Constitution. Consequently* 
the Explosiyes Act is not ultra vires of tne 


ICUS cuildc . — o 

do not permit the payment to him of any 

rCI ( 22 ) e CHANDRA REDDI J.: I am in general 
agreement with the conclusions of my learned 
brother But I like to add a few words on the 
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Constitution and can be justified under the ^ the public safety health 

proviso in Art. 19(6) of the Constitution The requires no exnatHti™ d con vemence 

Explosives Act does not constitute a viola- the resYfetionf Sed o^th^ Ther 1° re - 

" nn " f tV '° holding and disposTofpropertyfhatTfn^v 

explosives and explosive substances Ld tht 

rieht. to nr^pfica onov • . _ the 


_ — . AAA kj A tuc V^UIlo Li l U llOIl . 1 lie 

Explosives Act does not constitute a viola- 
tion of the freedom guaranteed under 
clauses (f) and (g) of Art. 19 (1) of the 
Constitution. (Paras 6, 7) 

A. K. Annaswami Aiyar, for Petitioner; Public- 
Prosecutor, for the State. 

REFERENCE Para 
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ORDER: This is an application under Article 
228 of the Constitution of India for withdraw- 
ing C. C. No. 1419 of 1951 on the file of the City 
First Class Magistrate’s Court, Madurai, to the 
High Court. 

(2) The facts are: On 24th October 1951 on 
information received, premises bearing door 
No. 3, Veerabhadra Aiyar Lane, South Veli 
Street, Madurai, was searched after complying 
with the formalities prescribed by law. The 
Unrd and fourth accused are living in door No. 3 
and the first and second accused were found 
manufacturing explosives and on searching 
the premises articles which are obviously and 
exclusively required for the manufacture of 
explosives and components of explosive sub- 
stances were found These four persons have 
been chaiged, the first and the second for the 
manufacturing and the third and fourth 
accused for allowing 1 and 2 to manufacture 
e^osives such as fire-works, crackers etc. in a 
residential locality without any licence or per- 
mit. I may add for the completeness of 
information that there is no dispute that these 
persons have no permit. 

The P0int , taken now is th at in charging 

ssassr rights 

S 5 S/S Sa (8 > J A «- 19 

thiAu rt £ le 19 l 1)j Clauses (f) and (g) state 

K! Id ‘SSSsf a o 1 X e .Sy' 3‘ % 

. a a.Tr'a„v r •» - ™ 


right practise TnTs X 

manufacturing explosives are restrictions ner 
missible under clause (6) of Art 19 of thf n 

f Consequently/ it cannot be stated ^ 

all that the Explosives Act is ‘ultra at 

the Constitution and cannot be iustifipr/ reS ^ 0I 
the proviso in Art. 19 (S^of the 

(7) On coming to the conclusion that 
^osives Act does not constitute a violation 

§ uara nteed under clauses (f) and 

* 9 ^ tbe Constitution of India 
there are no reasons whatsoever to withdraw 
C- C. No. 1419 of 1951 on the file nf T w 

fr FS h ?. lass g Magistrate’s Court, Madurai to the 

nf-e C K Urt u Tbis ™nal miscellaneous peu- 

tion ,s hereby dismissed and the lower court L 

posa^of 1 th| 6t al ° ng ®?i? editious ly with the dis- 
posa! of the case which under the device of 

th s petition has been getting protracted 
1 ' * Petition dismissed. 


swr* « f ss 

under the Constitution of Iildfe d anvL« 6 7 lat 
the right to acquire, hold and hPA Cltlze i 1 has 

perty in any place to which IwfgoesPorfe 0 *, h ; f °h 
he resides and that place mav hd V which 

within the Indian Union Ld^ that th« ^ Where 
sion ‘‘property” includes 

ma y have in any and everything that ic th 

subject of ownership by man together with r ilhf 

to freely possess, enjoy and disoosp nf nght 

Hi6 Met iW u r Tr 4 " 

1416. It is also quite true thaf fu* -v-LK 

every citizen to practice any profession®^ f 
carry on any occupation traJ Ak,™ or to 
guaranteed under the next clause b BuHt }S 
also equally obvious that these freedn™* 1 * ls 
subject to the same conditions and are 

as the freedom vouchsafed under thl ^2 ns 
clauses of Art. 19, viz, that ther 

be imposed upon the use of the propel 
practising one’s profession, trade! etc fn pro" 

m°V° n ° f the Public welfare,’ convenience' 
health and general prosneritv That oLw ce * 

Should not be manufactured and toatSosivI 

substances should not be stocked excent 
conditions which would not be deSnfeffe 
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P. S Abdul Kadir, Appellant v Th^ Mahl'> 
rathui Kadiria Sabha Kayalpainlm represent 
® d , b -V ils President Vilak Mohideen Thambi 

fonfent Sathak Th3mbi brou « ht on rfco SS 
Appeal No. 383 of 1947, D/- 1-8-1952. 

- ( SaSn m n n f a K an - Law ~ Wakf — Alienation 
retrospectively^ ° r Comt can be given 

Alienation of wakf property has to be 
sanctioned by Kazi. The sanction of the 
Nazi is evidently intended to be a safes 

PU?pose aS vvin 1 lmproper alienations. That 
purpose will be amply served by insisting 

upon sanction of the Court, either previous 

or subsequent, so long, of course as there 

is an assurance that the transaction could 

be examined on its merits, and there is an 

enquiry as to whether it is supported bv 

legal necessity or benefit to the trust The 

Sect. C f 

not W fol°owedf ^ WilS ° n and A« 

(b) Muhammadan Law — . Wakf tvt. 4 - 
warn may lawfully change watt property 

SSW^?S!aj* 1 .« 33 £s 

SC'f£ SS h ' M 

K. Rajah Ayyar & R. Ramamurthy ly e r for 
Appellant; B. Pocker, for Respondent 

Para | 

f’10) 37 R Cal\ 2 7<y°% t ' 1: (138 Ind Cas 439) 5 

cq r*\ ^ A r I 5 d Ca§ 353 > 5 > 6 > 9 

( 32) 59 Cal 586. (AIR 1932 Cal 356) 5 

. J -‘ The defendant in 
?^ 0, t o3 1 1945 in the court of the Sub- 

ordinate Judge of Tuticorin is the appellant 
before us. The suit was for the recovery of 
property consisting of a house and site in 
Kayalpatnam in Tiruneveli district. The suit 
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property originally belonged to one Abdul 
Khadar who made a wakf of the same by a 
deed dated 14-6-1921, Ex. D. 2. The wakf deed 
was executed in favour of two persons, M. K. 
K. T. Ahmed Mohideen and Chinna M. K. 
Ahmed Moideen as managers of the Mahlara at 
Ambala Maricair Avergal Street belonging to 
(he Kadiria Muslim community of Kayalpat- 
nam south. The Kadiria Tharikh is a sn'iall 
sect of Muslims said to have been founded by 
a disciple of the Holy Prophet. The sect holds 
certain peculiar tenets and believes in the effi- 
eacy of japan (zikr). This property was sold 
to the defendant by a deed dated 10-4-1941 for 
a sum of Rs. 1590 by Chinna K. M. Mahomed 
Labbai and Chinna A. K. Sheik Abdul Khadar 
describing themselves as managers of the Mah- 
lara It is common ground that with the monies 
raised by this sale the vendors purchased as 
managers and on behalf of the Mahlara pro- 
perty consisting of site and buildings in the 
town of Tuticorin for a sum of Rs. 1430. 


<2) The plaintiff is the Mahlaratual Kadiria 
Sabha, Kavalpatnam, a society registered 
under the Societies Registration Act and is re- 
presented by its President. The plaintiff alleg- 
ed that the affairs of the Mahlara for whose 
benefit the wakf had been created in 1921 
were being managed by it since 1941 and that 
it is entitled to represent the Mahlara, that the 
sale in favour of the defendant was invalid 
and illegal as it was beyond the competence 
of the managers to sell the property which had 
been dedicated under a wakf, and that the 
sale was for inadequate consideration and was 
not justified by any necessity. The plaintiff 
referred to the purchase of the property in 
Tuticorin but refrained from making any state- 
ment regarding it. The defendant denied the 
plaintiff’s claim to represent the Mahlara and 
its competence to maintain the suit. He asserted 
that the plaintifT Sabha did not represent the 
Kadiria community in Kayalpatnam. The main 
plea, however, was a justification of the sale 
in his favour. It was alleged by him that the 
building had deteriorated in value and was not 
in a sound condition, that a large amount of 
money would have been required for putting it 
in good repair but the Mahlara had not suffi- 
cient surplus funds to effect the repairs and 
that under the circumstances the persons who 
were in management thought it a most prudent 
act to sell away the property and to purchase 
with the sale proceeds property which was 
likely to fetch more income for the Mahlaia & 
that the property purchased at Tuticorin did 
vield more income than the property in suit. It 
was also pleaded by him that ever since the 
Tuticorin property had been purchased the 
plaintiff had been in possession and enjoyment 
of it and had been collecting the income there- 
from, and, therefore, the plaintiff was preclud- 
ed from questioning the validity of the sale in 
favour of the defendant which formed a part 
of the same transaction along with the Tuti- 
corin sale. 


( 3 ) The learned Subordinate Judge found 
that the plaintifT Sabha was not a de jure 
manager of the Mahlara and its property be- 
cause the general body meeting at which its 
members were elected did not represent the 
entire Kadiria sect of Kayalpatnam, but it was 
a trustee ‘de son tort’ and as such entitled to 
file the suit for recovery of possession of pro- 
perty belonging- to the Mahlara. He found that 
the suit property at about the time of the sale 


to the defendant was fetching only a rent of 
Re. 1 per mensem, that a portion of the western 
wall of the building had fallen down, that the 
roof of one of the shops had collapsed and 
another was about to collapse and that the 
Mahlara had no reserve or surplus funds from 
which the building could be repaired, nor was 
there evidence that the repair could be done 
within a reasonable amount. The entire sale 
proceeds had been invested in purchasing pucca 
house properties at Tuticorin which fetched a 
rent of Rs. 12 per mensem. He further found 
that the consideration for the sale in favour of 
the defendant was proper and adequate. On 
the question of law raised in the case the 
learned Judge was of the opinion that an 
alienation of wakf property could be validly 
made only with the prior sanction of the Kazi, 
or as the court is vested with the powers of 
the Kazi, with the sanction of the court, and 
that it was impossible for him to validate the 
transaction retrospectively merely because it 
was beneficial to the Mahlara, as he consi- 
dered that the transaction was not strictly 
necessary. He, therefore, held that the sale to 
the defendant was not binding on the Mahlara. 
He also held against the defendant on his plea 
of estoppel. In the result he decreed the suit 
for recovery of possession, but dismissed it as 
regards the other reliefs. 

(4) Mr. Rajah Aiyar who appeared for the 
defendant-appellant did not challenge the 
finding of the learned trial Judge that the 
plaintifT Sabha was entitled to maintain the 
suit as de jure trustee of the Mahlara. He 
urged before us two grounds, (1) that the 
retrospective approval or sanction can be given 
by the court to an alienation of wakf property 
if it was found to be supported by necessity 
or if it was beneficial to the trust and (2) 
that the plaintiff had accepted the benefit of 
the transaction which comprises the purchase 
in Tuticorin along with the sale to the defen- 
dant and was precluded from attacking the 
sale to the defendant, after retaining the Tuti- 
corin property. 

(5) The first ground raises an important 
question of Muhammadan Law on which there 
is no direct authority of this court. The 
leading decision on the subject is that of the 
Calcutta High Court in — ‘Nemai Chand v. 
Mir Golam Hossein’, 37 Cal 179. That was no 
doubt a case of a mortgage of wakf property, 
but the decision has been understood to apply 
generally to any alienation of wakf property. 
The learned Judges Mookerjee and Vincent JJ. 
after an examination of several texts, obseive 

as follows : 


“These texts indicate that property which has 
been validlv dedicated as wakf cannot, unies 
the Mutavalli is expressly empowered oy 
the deed of endowment to do so, be oiai- 
narily sold or mortgaged. If, however, 
necessity is established and the permissi n 
the Kazi is obtained, such alienation is vaiio. 
Some of the texts, however, indicate that xne 
Mutavalli may borrow on his own autnorny 
if the Cadi happens to be at a distance- 
This would seem to show that the previous 
permission of the Cadi is not a c0 *V * 0 

precedent, and Sir Roland Wilson appears to 

favour this view when he suggests that 
transaction may be retrospectively conflnnea 

by the court The texts however, to 

which we have referred, indicate plainly that 
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the consent of the Cadi is essential when- 
ever he is available, and if so, there is no 
reason why approval subsequent to the tran- 
saction should not be treated as effective in 
the same manner as approval prior to the 
transaction. It is but rational to hold that 
the approval of the Cadi was deemed requi- 
site, primarily with a view to make sure 
that the loan was necessary, and in this view 
approval, antecedent or subsequent, ought to 
be equally effectual.” 

So far as we are aware the soundness of this 
decision has not been challenged in any sub- 
sequent decision of any of the High Courts in 
this country. On the other hand, in — ‘Afzal 
Husain v. Chhedi Lai’, 57 All 727, this deci- 
sion was expressly followed in so far as it held 
that the requisite sanction to validate an alie- 
nation of wakf property could subsequently be 
given by the court with retrospective effect. 
In — ‘Sailendranath v. Hade Kaza\ 59 Cal 586, 
the principle laid down in the earlier decision 
was again affirmed (See p. 611). In — ‘Zafar- 
bai v. Chhaganlal’, AIR 19.42 Bom 21, dealing 
with a long term lease of wakf property, 
Divatia J. took the same view. He said, 

“I see no distinction in principle between 
antecedent and subsequent sanction in the 
case of a long term lease if a mortgage by 
a Mutavalli can be validated by subsequent 
sanction as in — ‘Nemaichand v. Golam 
Hossein’, 37 Cal 179 and — ‘Afazal Hussain 
v. Chhedilal’, 57 All 727. The test in both 
the cases is the same, viz., necessity or 
benefit to the institution.” 


Mr. Rajah Aiyar, besides relying on these deci- 
sions, also referred us to the opinion of text 
writers. Mulla in his Mahomedan Law, 13th 
Edn., states thus: 

“A Mutavalli has no power, without the per- 
mission of the court, to mortgage, sell or 
exchange wakf property or any part thereof, 
unless he is expressly empowered by the 

deed of wakf to do so It has been 

held in Calcutta that a mortgage of wakf 
property though made without the previous 
sanction of the court may be retrospectively 
confirmed by the court.” 


M “ hammadan Law - 3rd E dn., we 
find the following summary of the law on the 
point, 

“Unless the dedication or the court authori- 
ses tne Mutavalli to sell or mortgage the 
wakf pioperty he has no authority to do so; 
and where he does so he is guilty of a 
breach of trust for which he may be removed. 
The court may, if wakf land becomes unfit 
for the objects of the wakf, order its sale; 
or, in a proper case, for urgent necessity, 
empower or retrospectively approve and vali- 
date a sale, or mortgage, or a long or per- 
petual lease.” (pages 657-658). 

( ® Sjr Ronald Wilson in an earlier edition 
(3rd Edn.) of his Anglo-Muhammadan Law was 
apparently inclined to the view that an alie- 
nation by a Mutavalli could be retrospectively 
confirmed by the court. This view of his was 
also relied on by the learned Judges in — 
‘Nemaichand v. Golam Hossein’, 37 Cal 179 at 
p. 187. But in a subsequent edition the learned 
author corrected the impression and said, 

“The learned Judge went on to say, ‘Sir 
Ronald Wilson appears to favour this view 
when he suggests that the transaction may 
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be retrospectively confirmed by the court’. 
My suggestion, however, (omitted in the pre- 
sent edition) was made with reference to 
leasing, not to mortgaging.” 

He pointed out that it was based on a passage 
in Baillie’s Digest which did not seem to him 
subsequently to bear that construction. He 
then adds : 

“It seems likely that if this loophole is left 
open the parties concerned will always be 
disposed to consider that the “Kazi” is at 
too great a distance to be conveniently 
applied to, and mortgages of wakf property 
will have been placed practically on the same 
footing as mortgages of Hindu family pro- 
perty, namely, that the parties take the risk 
of being able to satisfy the court that there 

was a bona fide necessity, if the transaction 
is challenged.” 

We fail to see anything so startling in the 
resud as appeared to Sir Ronald. There 
appears to us no reason why any substantial 
difference should be made between alienations 
of property belonging to Hindu religious insti- 
tutions and Muhammadan religious institutions. 

(7) Ameer Ali made strong adverse comment 
on the decision in — ‘Nemai Chand v. Golam 
Hossain’, 37 Cal 179 as follows: 

“Speaking with respect, the view here ex- 
pressed misses the principle underlying the 
rule of Mussalman Law. According to all 
the authorities the validity of a transaction 
creating a burden on a wakf depends on the 
prior sanction of the Judge, which is essen- 
tial in every case and not as is said in the 
judgment merely ‘whenever he is available’. 
The qualification of the law implied in these 
words, it is respectfully submitted is not 
warranted by the authorities for even the 
statement that when the mutavalli is at a 
distance from the Judge he may act of his 
own authority does not vary the law; it only 
throws the responsibility on the Mutavalli 
himself. ‘Ex post facto’ sanction was never 
contemplated by the Mussalman jurists. For 
the permission of the Judge was made an 
absolute condition to see not only that the 
loan was necessary, but also whether it was 
proper, that the terms were not onerous and 
there was no other mode of meeting the 
necessity.” (4th Edn., p. 490). 

(8) With due respect to the learned author 
we may remark that the Mussalman jurists 
could not have contemplated the Kazi ceasing 
to have the powers with which he was vested' 
in their days and the substitution of the Court 
for the Kazi. 

(9) Notwithstanding the opinion of the text 
writers, Wilson and Ameer Ali, we are inclined 
to follow the decision in — ‘Nemaichand v 
Golam Hossein’, 37 Cal 179, which, as already 
mentioned, has been consistently followed in 
other courts. The sanction of the Kazi was 
evidently intended to be a safeguard against 
improper alienations. . That purpose will be 
amply served by insisting upon sanction of the 
Court, either previous or subsequent, so long, 
of course as there is an assurance that the 
transaction could be examined on its merits, 
and there is an enquiry as to whether it is sup- 
ported by legal necessity or benefit to the trust. 

(10) We wish to observe further that in this 
case there is . no alienation of wakf property 
in the sense that the proceeds of the alienation 
have been spent away and, therefore, are irre- 
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coverably lost to the institution. In this case 
what has happened is a sale of a particular 
wakf property and a re-investment of the sale 
proceeds in another property. That this kind 
of transaction was contemplated and permitted 
by Muhammadan Law is clear from several 
authorities. In ‘Itaddu-ul-muhlar\ Vol. 3, page 
GOO, we find that in the absence of any power 
of sale expressly reserved in the deed of wakf 
the Kazi, if he deem it expedient, may autho- 
rise the sale of the wakf property and re- 
investment of the proceeds in any shape con- 
ducive to the proper maintenance of the wakf. 
The following is from Surrat-ul-Fatawa, pages 
420-421 : 

“In the Fatawa’s Sirajia it is stated that when 
the sale or exchange of a wakf property is 
distinctly advantageous to the wakf, the Kazi 
may direct it. For example, if no income is 
derived from the property, and somebody is 
anxious to purchase it, and in lieu thereof is 
willing to give such land or house as would 
yield an income for the wakf, in that case 
the exchange is authorised according to Abu 
Yousuf as well as Mohammed. 

“Where the wakf property yields an in- 
come, but some person is desirous of ex- 
changing it for another property yielding a 
much larger income, e.g. if the wakf property 
is a bazar situated in a lane and the person 
anxious to take it is willing to exchange it 
for a bazar situated in a better place, in such 
a case, but not otherwise the exchange is 
lawful according to Kazi Abu Yousuf; on(?) 
this is the practice. 

In the Commentary of Nazim Wahbandi it 
is stated upon the authority of the Muhit and 
Kazi Khan that according to Imam Moham- 
med the Mutavalli is authorised to exchange 
for a better and more productive piece of 
land the one dedicated, if it has deteriorated 
in productive powers.” 

(11) To the same effect is the following pas- 
sage in Fath-ul-Kadir (Vol. II, page G39): 

“In the Fatawari Kazi Khan it is stated that 
the rule laid down by Abu Yousuf & Hillal is 
correct. So has Ansart declared that suen 
n condition is lawful, but it cannot be sold 
(by the Mutavalli) without the sanction of 
the Judge. And when this matter is brought 
before the Judge and it appears to him neces- 
sary for the benefit of the wakf (that the 
Investment should be changed), he &hould 
give the sanction.” 

(12) Ameer Ali in his text book, has sum- 
marised the result of the authorities thus: 

“The general result of the authorities seems 
to be that the wakf (mutawalli ?) may law- 
fully change the wakf property, in other 
words, alter the investment provided he has 
reserved, at the time of dedication, power 
to that effect. Otherwise, no alteration can 
be effected without the leave of the Kazi or 
Judge, who has the power to authorise a 
change of investment whenever he considers 
it beneficial for the wakf” (page 436). 

(13) No doubt, the sanction of the Kazi con- 
templated in these texts is sanction prior to the 
transaction. But we entirely agree with the 
learned Judges of the Calcutta High Court that 
no difference should be made between ante- 
cedent and subsequent sanction of the court 
which now takes the place of the Kazi. 

(13a) The learned advocate for the respon- 
dent contended that on the evidence it could 


not be said that the transaction was justified 
because the state of the building was not so 
bad as to render it thoroughly useless, that 
even if repairs were needed much money was 
not necessary and there were surplus funds at 
the disposal of the Mahlara for the execution 
of the repairs. We were taken through the 
evidence on this point. But learned counsel for 
the respondent was unable to persuade us to 
come to a conclusion different from that of the 
learned trial Judge. We concur with the 
learned Judge who had the opportunity of 
seeing and listening to the witnesses, in his 
estimate of the oral evidence, namely, that the 
evidence on the side of the defendant is far 
superior to and deserves between credit than 
that of the plaintiffs witnesses. We also agree 
with him that the price fetched by the sale to- 
the defendant was adequate and that the 
Mahlara had no surplus funds from which the 
building could be repaired and that the build- 
ing was in need of extensive repairs which 
could not be effected with a small amount. The 
learned Judge was of the opinion that the tran- 
saction was beneficial to the Mahlara (see 
para. 47), but he thought that as the transac- 
tion was not strictly necessary it was impos- 
sible for him to validate it retrospectively. We 
think otherwise. On the facts and in the cir- 
cumstances above narrated it was clearly bene- 
ficial to the Mahlara that the Kayalpatnam pro- 
perty should be disposed of and the proceeds 
of the sale invested in a more remunerative 
property. Admittedly the Tuticorin property 
brought more income to the trust. The case 
was eminently fit for the exercise of the power 
of the court to grant retrospective sanction. We 
accordingly give the necessary sanction to the 
transaction. 

(14) In this view the suit must fail. It, 
therefore, becomes unnecessary to deal at 
length with the other grounds raised by Mr. 
Rajah Aiyar, namely, that the plaintiff Sabha 
is precluded from challenging the sale in favour 
of the defendant as it retained the benefit of 
the Tuticorin purchase. We are inclined, how- 
ever to hold that it would be most inequitable 
to allow the plaintiff Sabha on behalf of the 
Mahlara to keep both the Tuticorin property 
and the property sold to the defendant. The 
Secretary of the Sabha deposed as follows: 

“Tuticorin property belongs to the Mahlara 
now. With the sale proceeds of suit property 

the Tuticorin property was purchased 

I want both the properties, but I am pre- 
pared to pay the indemnity amount of 
Rs. 1550.” 

We are clearly of opinion the Sabha cannot be 
permitted to do this, that is, to keep both the 
properties. 

(15) The appeal is allowed and the suit 
dismissed with costs here and in the court 
below. The Memorandum of objections is 
not pressed and dismissed. No costs. 

A/R.G.D. Appeal allowed. 
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(a) Hindu Law — Partition — Mode of — 
Partition of bad debts. 

An outstanding due to a family, al- 
though a bad debt, can be a subject of par- 
tition. The proper direction in such a case 
would be to order that this item should be 
sold in auction between the parties and the 
highest bidder should get the debt assign- 
ed to him, the purchase price being divid- 
ed in proportion to the shares of the co- 
parceners. (Para 5) 

(b) Hindu Law — Partition — Minor 

Notice and suit on behalf of minor by person 
other than lawful guardian. 

A notice demanding partition issued on 
behalf of the minor by a person other than 
the lawful guardian as his next friend is 
effective in law to bring about severance in 
status from the date of the notice if in the 
suit for partition it is ultimately found that 
® P ar tiii° n is for the benefit of the minor 

A4R 1 a 45 i^ d 290 and AIR 1933 Mad 890 
(FB) Applied. ( Para 7) 

K . Ramamurthy, for Appellants; N. Bapiraju, 
for Respondents. J 5 

REFERENCES: Courtwar/Chronological/ Paras 

m ? T 7 D Mad 93: < AIR 1933 Mad 890 FB) 7 

( 45 l\A R onn\ 945) Mad 710: (AIR 1945 

Mad 290) ^ 

f j y^pMENT : There is an appeal by the de- 
fendants and a memorandum of cross-obiec- 
tions by the plaintiffs against the decree of the 

Subordinate Judge of Rajalnmindry in the suit 

O s No. 126 of 1947 for partition. The first 

Pfafntl^ 2 1S anH% f a ather ° f plaintiffs 1 to 3. 
Fiamt.ils 2 and 3 are minors represented bv 

ffien: next friend and brother the first plaintiff 

Jf h tL a fi' e f ^ e / 0I i S the decea sed first wife 
of tne flist defendant, and the second defendant 

f% COn * wif . e the first defendant. The 
third defendant is the son of the first defen- 

dant, born °n 15-n- 19 47 during the pendency 
of this suit which was instituted on 13-3-1947 
The suit was preceded by a notice of w£l946 
Lx.^ B 1 issued on behalf of the plaintiffs bv 
their pleader in which they claimed a nartition 
of the family properties into four shares and 
for delivery of possession of three out of th-m 

ed a e d?vis?on ff of 1 th^n SUU> t the plaintiffs elMm- 
R r an^ n M he . properties specified in A, 

aAd C for ali?tment nf tl int ° u f ° Ur equal shares 
anci lor allotment of three shares to the nlain- 

tiffs and also for recovery of profits nf P<= P AftA 
for 1946. The first defendant ^ 1?60 

ed. in the suit certain items 
prised in A, B, C and D schedules as self-acaui- 
sitions m which the plaintiffs were not entitled 
to any share. Those items are • 

issue 4 in' the suit. He further resisted C t^ d VJ 
on the ground, that the partition o/ the pro* 
perties was not in the interests of the ml™ 
plaintiffs 2 and 3, and that the status J? th l 

Z mtoJVMSt C0 " ,taUM <sf 

items ciLimed The^rit' dlfemisnTes hifself® 
acquisitions were in fact joint family proper! 
ties, as they were acquired from out of the 
nucieus of the ancestral property which came 
into the hands of the first defendant consequent 
on the partition between him and his brothers 
in 19.31, as evidenced by the registered parti- 
tion deed. Ex. A. 1. He, however, found with 
reference to item 13 of D schedule, an out- 
standing due to the family, that it was a bad 


debt and, therefore, it was not available for 

fens oT'th?Vth SUe 2 he f0Und that the intef 

the ™ nor Plaintiffs 2 and 3, and that 
in tact lus whole conduct established that hr> 

was acting hostile to the interests of the minor 

Plaintiffs. He, therefore, found that the norti 

• ' on t , ° f - th t e fa . mlly „ Properties was undoubtedly 
m the interests of and for the benefit of tnp» 

minor plaintiffs These two findings were not 
cnallenged by the first defendant, in the 
pea.. Tne plaintiffs, however, claimed in thehr 

memorandum of cross-objections that even if 

item 13 of D schedule is a bad debt, the Sub 
ornate Judge should have divided ft and 
should have given a direction to that effect 

n e .^! hmina L y dacree - As regards the division, 
in status, as the first plaintiff was an adult co- 
parcener on the date of Ex. B. 1, the learned 
Judge found that it had effected an immediate 
severance in status from 1-12-1946 so far as 
was concerned. It was claimed by the first de- 
fendant that the third defendant who w s bnm 

“If- 11 ; 1947 ^.ring the pendency of the su?t 

date nfdfi ln t ^ ls rnother’s womb even on the- 
elate of the notice, and that, therefore even if 

first dlvlsion in status so far as the 

effect ^from^-72 a te4°R nC f t rn - ed 7 hich wcu]d take 

and that the property should be divided into- 

rieh^erf a thp h t a h- eS ^ tak j n V nto consideration the 

ri^ht of the third defendant also In the alter- 

£ a i lv . e ’ u* was contended that even if he was 
not in _ his mother s womb on that date the 

h?m^f 1SSU S d by } he first Pontiff on behalf of 
imseif and on behalf of his minor brothers 

x a ? . ln a .ny event ineffective to bring about a 
division in status so far as plaintiffs 2 and 3 

ThT^Tr ned ^ as the first Plaintiff was not 

the lawful guardian of nlaintiffs 2 and ? 

in C t h h g su‘t C fhat Th * f U 7-t- subse( 3 u ently found 
, ine _ sui t that the partition was in the inte- 

rests of and for the benefit of the minor plain- 

fer S ’as C °Dlaint?ff e ? ect / severance in status so 
, r as plaintiffs 2 and 3 were concerned. The 

learned Judge did not accept the case of the 

first defendant, that the third defendant was 

in his mother s womb on the date of Ex. B 1 

period °f ^station of a long period’ of 
345 days was unusual and no extraordinary cir- 
cumstances were disclosed in the evidence to 
accept the position, that in fact the third defen? 
dart was in his mother’s womb o n the date 
of the notice. He, however, felt that as th^re* ' 
binding authority on the point that af 
the first plaintiff was not the lav/ful euardian 
of plaintiffs 2 and 3, the notice issu-d bv 
on behalf of the minors was ineffective to brine 
about a severance in status. The result waf 
that he gave a one-fourth share te thJ 

plaintiff, the major coparcener but so^ar^ 5 * 

the remaining three fourth share it „„ far as 

he found that it continued to be oint famfv 

th r e° P tMr y d defendant d ' te °J SUit as « 

shLe should be dTvided intoVur® thre r f £ urth 

and out of it the plaintiffs 2 and 3 Thould^get 
two shares leaving the remaining two shaSs 

““ 1 3 - Th e memorandum of 

cross-ob.iecfions filed on behalf 0 f the plain-* 

tion adopted" by the tri^Court® ° f ^ P ° Sf ' 

In . t J le 3 p P eal ^fi led by the defendants, the 
only point of substance is whether the third 
defendant was conceived on the date of Ex. 

** j t? 11 ? Q ue stion can be easily disposed 
o , and it does not present any difficulty. The' 
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first defendant was married to the second 
defendant in 1945 and she joined her husband 
sometime in September 1945. In June 1946, a 
child was born but that child died immediately. 
In the reply notice which the first defendant 
gave, Ex. B. 2, there was a reference to the preg- 
nancy of the second defendant, but that must 
have reference only to the pregnancy in 1946 
when she was driven out of the house along 
with her husband according to the allegations 
in the notice. On the 23-12-1946, the first defen- 
dant tiled a complaint before the District 
Superintendent of Police, Kakinada, Ex. B. 3, 
in which he asserted that by then the second 
wife was carrying three months, which will 
take the date of conception to September or 
October 1946. According to the evidence of 
the second defendant, examined as D. W. 3, 
the third defendant was in the womb for 11 
months, and again she staled that the child 
was born 10 months and 15 days after concep- 
tion. To substantiate this statement, except her 
interested testimony, there is no other evi- 
dence on record. The birth of the first child 
was quite normal. If the evidence of the 
second defendant were to be accepted, the con- 
ception could not have been at or before the 
date of the notice. Ex. B. 1. It could only be 
subsequent to the notice. There is no special 
reason disclosed in the evidence why the period 
of gestation which was normal in the case of 
the first child should have been abnormal in 
the case of the third defendant. (After con- 
sidering the evidence of a doctor, the judgment 
proceeds :) 

His evidence is, therefore, of no value, and 
there is no reason to accept the case of the first 
defendant, that the third defendant was in 
existence in the eve of law even by the date of 
Ex. B. 1, i.e., 1-12-1946. The finding of the 
Subordinate Judge. therefore, must he 
accepted, the result of which will be that the 
appeal must be dismissed with costs. 

(4) There remains the memorandum of cross- 
objections filed by the plaintiffs. . It raises two 
questions, first, regarding the disallowance of 
a share in item 13 of D schedule to the plain- 
tiffs on the ground that it is a bad debt, and 
second, whether or not there was division in 
status by reason of the notice Ex. B. 1 even 
with regard to plaintiffs 2 and 3, and whether 
the view of law taken by the learned Sub- 
ordinate Judge on this question is correct. 

(5) On the first point we think it is but just 
that even if item 13 of D schedule was a bad 
debt, it should he the subject of partition. The 
proper direction in the circumstances would be 
to order that this item should be sold in and ion 
between the parties and the highest bidder 
should get the debt assigned to him. The pur- 
chase price will be divided in proportion to 
the shares of the coparceners. 

(6) It is true that the third defendant died 
subsequent to the filing of the appeal, but if 
the position taken up by the first defendant 
were correct, he would get the advantage of the 
share of the third defendant. If. however, the 
view taken bv the learned Subordinate Judge 
is wrong, plaintiffs 2 and 3 would also be en- 
titled to a quarter share in the entire proper- 
ties in the same manner as the first plaintiff. 
If his view is correct the decree of the lower 
court in so far as it directed the division of 
the three fourth share into four equal shares 
will be legal. 


(7) It is now well established that in order 
to bring about a disruption of the joint status 
of a member in a coparcenary it is not neces- 
sary that there should be an agreement be- 
tween all the coparceners, though if there 
should be actual division and distribution of 
property such an agreement would be essential. 
Division in status as opposed to physical divi- 
sion can be brought about by a definite and 
unambiguous declaration of the intention by 
one member to separate himself from the joint 
family, communicated to the other members. 
This declaration may be by a notice or by 
conduct or by institution of a suit for partition 
by an adult member. So much has been 
settled by the decisions of the Judicial Com- 
mittee and also by the decisions of various 
High Courts. It is the exercise of the indi- 
vidual volition of the adult coparcener to get 
himself divided in status that determines the 
choice and justifies the exercise of discretion 
by him to get himself severed in status from 
the coparcenary. In the case of adults, there- 
fore, it is the exercise of discretion by the 
adult member and his judgment that counts. 

If a suit is instituted by an adult coparcener 
claiming partition in such a case, the intention 
expressed in the plaint and communicated to 
the other corparceners who are defendants to 
the suit would effect a severance in status from 
the date of plaint. In the case of minors, 
however, as a minor is incapable of exercising 
any discretion by himself, it is recognised by 
decisions that this may be exercised on his 
behalf by his lawful guardian. The lawful 
guardian may either issue a notice or may 
institute a suit as a next friend. But in either 
case, it is subject to one qualification, that the 
division in status would be brought about only 
if ultimately it is found by the court that the 
partition of the properties is for the benefit 
of the minor and to his interest. If this is 
not found, the notice or the institution of the 
suit will be ineffective in law and insufficient 
to bring about a disruption of the status of 
the minor coparcener from the family. 

In our High Court for some time there was 
a conflict of decisions whether in the case of a 
suit instituted on behalf of a minor coparcener 
by his next friend, the division in status dates 
from the date of the plaint or from the date 
when in the suit the decision is reached by 
the court that the division is in the best in- 
terests of the minor. This conflict was, how- 
ever, resolved by the Full Bench in — ‘Ranga- 
savi v. Nagarathnamma’, 57 Mad 95. But in 
this case also, the guardian who acted on 
behalf of the minor as the next friend was the 
natural guardian, the mother. It is a case of 
a suit and no notice issued before suit. That 
the severance in status can be taken back even 
to the date of the notice issued anterior to 
the suit was laid down by a Bench in 
‘Kotayya v. Krishna Rao’, ILR (1945) Mad 710. 
This is really the logical extension of the doc- 
trine elaborately discussed and settled in — * 
‘Rangasavi v. Nagarathnamma*, 57 Mad 95 
(FB). If once it is conceded that a unilateral 
declaration of intention to sever exercised and 
intimated on behalf of a minor cooarcener by 
a lawful guardian is effective in law to bring 
about a severance in status from that date if 
ultimately it is found in the suit that tne 
physical division is in the interests of the minor, 
there is no reason for limiting the taking effect 
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of the division in status to the date of the 
suit itself, if such volition was exercised ante- 
rior to the suit. In such an event there is 
every justification to extend its operation even 
to the date of the notice and the logical ex- 
tension of the principle, therefore, if we may 
say so with respect, was perfectly justified as 
found by the learned Judges in — ‘Kotayya v. 
Krishna Rao’, ILR (1945) Mad 710. In that 
case, however, the question whether a notice 
given on behalf of a minor by a person other 
than a lawful guardian would have the same 
consequence .if ultimately it was found in the 
subsequent suit for partition that it was in 
the circumstances not only justified but was 
to the positive benefit of the minor coparcener 
was left open as the learned Judges were not 
called upon to decide that point. It is this 
question that now arises for decision in the 
present appeal. We are unable to see any 
difference in principle between the notice given 
by a lawful guardian on behalf of a minor and 
the case where the notice was given by a person 
other than the lawful guardian, as in the pre- 
sent case by the elder brother. Take for 
example this very case. The interests of the 
lawful guardian, the father, are adverse to the 
interests of the minor plaintiffs; the mother is 
no more; and the lawful guardian cannot act 
on behalf of the minors because it is not to 
his interests that there should be a division. 
On the other hand, he has been opposing tooth 
and nail such a division. In such a case, apart 
from the question of any anterior notice if" the 
suit was instituted by a person other than the 
lawful guardian, the court would be called 
upon to try the question whether such a parti- 
tion was or was not in the interests of the 
minor plaintiff. 


In law there is no objection to a person 
other than a lawful guardian acting as next 
friend and institute a suit on behalf of the 
minor plaintiff subject of course, to the provi- 
sions of O. XXXII, Civil P. C. Under that 
Order as amended in Madras, any person of 
sound mind and who has attained majority 
may act as next friend of the minor. If there 
is a guardian appointed or declared by a com- 
petent authority, however, unless for reasons 
to be recorded, the court appoints another per- 
son as next friend and permits him to act, 
he alone can institute the suit. A person who 
has an interest adverse to that of the minor 
cannot, of course, be appointed as next friend. 
Subject to these and other limitations imposed 
by the Code, a person other than the lawful 
guardian can always institute a suit on behalf 
of a minor plaintiff. If, therefore, a suit for 
partition was instituted by a person other than 
a lawful guardian as next friend of the minor 
and in such a suit it is. found ultimately that 
the partition is for the benefit of the minor 
according to the decision of the Full Bench 
in — ‘Rangasayi v. Nagarathnamma, 57 Mad 
95, when there is a decree, for partition in the 
suit, the division in status takes effect from the 
date of the plaint. The fact that the choice 
was exercised by a person who is not the 
lawful guardian would not prevent the appli- 
cation of the rule in — ‘Rangasayi v. Nagarath- 
namma’, 57 Mad 95 (FB), to such a case. If, 
therefore, a suit can validly be instituted by 
a person who is not the legal guardian of the 
minor members with a view to bring about ~ 
division in status, if it is established to ' 


satisfaction of the court that such a division is 
in the interests of the minor, theie is no reason 
in principle and there is no authority to the 
contrary to make a distinction between the 
case of such a suit and a notice which preceded 
such a suit issued by a person, who is not 
the lawful guardian of the minor. In our 
opinion, the suit and the notice in such cir- 
cumstances so far as the legal consequences are 
concerned must stand on the same looting sub- 
ject, of course, to the same limitation in both 
the cases, viz., that it is ultimately found by 
the court that the division was in the interests 
of the minor. The volition in either event exer- 
cised by the person who is not the lawful guar- 
dian always takes effect conditional on the 
court finding ultimately that the severance is 
in the interests of the minor and for his benefit. 

It must be remembered whether by a suit 
or by ^ notice issued on behalf of the minor, 
the division in status results not merely by the 
exercise of a volition by somebody on behalf of 
the minor but by the ultimate sanction of the 
court and it is its imprimatur that brings 
about the result. It may be said that this 
might encourage frivolous and vexatious suit 
by meddlesome persons purporting to act in 
the interests of the minor but really to serve 
their private ends. But this inconvenience was 
noticed by Ananthakrishna Aiyar J. in — 
‘Rangasayi v. Nagarathnamma’, 57 Mad 95 
(FB), and such suits as pointed out by the 
learned Judge may be stayed by the court 
during the course of the trial if it is satisfied 
that the object of the suit was not bona fide 
and the next friend may be penalised by being 
made to pay the costs personally. A notice 
would not have a legal effect by itself. It must 
ultimately be put in suit and the question of 
the propriety of the partition in the circum- 
stances of the case must be decided by the 
court. It is only then that the division in status 
is brought about. We, therefore, think that on 
principle there is no reason to limit the opera- 
tion of the rule laid down in — ‘Kotayya v. 
Krishna Rao’, ILR (1945) Mad 710, to the case 
of lawful guardians alone. In the present case, 
the first plaintiff was the only other person who 
could have served the interests of the minors 
in the circumstances, and his action was found 
to be in the interests of the minors by the court. 
That finding was not challenged by the first 
defendant in the appeal. It, therefore, follows 
that plaintiffs 2 and 3 also became divided in 
status on 1-12-1946 along with the first plain- 
tiff. They would, therefore, be each entitled to 
a quarter share in the whole of the property and 
not merely a quarter share in the three fourth 
as decreed by the lower court. The result is 
the memorandum of cross-objections must be 
allowed and the decree of the lower court must 
be modified in the manner indicated above. As 
the plaintiffs have succeeded they are entitled 
to their costs in the memorandum of cross- 
objections. 

A/G.M.J. Decree modified; 

Cross-objections allowed. 
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Constitution of India, Art. 26 — Religious 
denomination — Govvd Saraswath Brahmin 
.community is a religious denomination — 
Inclusion of Shri Venkataramana Temple. 
-Mulki in list under S. 38, Madras Act 19 of 
1951 — Petition under Art. 26 is maintainable 
— (Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951) S. 38). 

The Govvd Saraswath Brahmin commu- 
nity is undoubtedly a religious denomina- 
tion or at any rate a section of a religious 
denomination. Therefore, the protection 
■under Art. 26 can be claimed on behalf of 
the trustees of a temple belonging to the 
denomination. Therefore, the provisions of 
the Madras Hindu Religious and Charit- 
able Endowments Act in so far as they 
interfere with the autonomy of the reli- 
gious denomination which own and has the 
sole and exclusive control of the temple 
should not be allowed to be enforced, in- 
cluding the provision relating to notifica- 
tion procedure which vests an arbitrary 
power in the Commissioner and the Gov- 
ernment to wrest from the hands of the 
trustees the power to administer the tem- 
ple (Para 3). 

Mere inclusion of the temple in the list 
under S. 38, is enough for the trustees to 
move the Court under Art. 26 since inclu- 
sion of temple in the list means that the 
Board have taken a definite decision to 
apply the provisions of the Act to the tem- 
ple owned by the trustees. The petition 
cannot be thrown out in limine on the 
ground that the petitioners are not per- 
sons aggrieved and that there is at pre- 
sent no danger of the provisions of the Act 
being applied to the temple. On the con- 
trary the petitioners are entitled to a rule 
absolute directing the Board not to en- 
force any of the provisions of the Act 
which interfere with the autonomy of the 
petitioner’s institution. AIR 1952 Mad. G13 
Relied on. (Para 4) 

In the case of Sri Venkataramana Tem- 
ple, Mulki, the temple and its properties 
belong to the entire denomination of the 
community (Gowd Saraswath Brahmin 
community) resident in Mulki comprising 
all tho th roe villages, excluding, of course, 
the Vaidikis, i.e. the priests of the temple. 
Therefore, what applies to the Chidam- 
baram temnle owned by the denomina- 
tion of Dikshitars should also apply to this 
temple Sri Venkataramana Temple, Mulki, 
owned bv the religious denomination con- 
sisting of Gowd Saraswath Brahmins resi- 
dent in Mulkipetta. It is, therefore, un- 
necessary to enumerate over again the 
provisions of the impugned Act which are 
ultra vires the Legislature in so far as the 
Act applies to Sri Venkataramana Temple 
Mulki, the trustees thereof and the reli- 
gious denomination that owns it. Those 
scMionc Imre already been enumerated in 
AIR 1952 Mad 613. AIR 1952 Mad 613. Rel. 
on. _ (Para 5) 

M. K. Nnmbiar and M. L. Nnyak. for Peti- 
tioners; Advocate General, for the Govt. 
Pie odor, for Respondents. 

Gourt war /Chronological/ Paras 
•<’51) 10si PC. T ?9* (ATR 1 951 SC 41) 4 

(*51 ) CMP No. 2501 of 1951: 

(ATR 1 05° Mad 613) 3, 5 

<1013) 220 US 51.3: (57 Law Ed 1507) 4 

OP'HER This application relates to Sri 
■Venkataramana Temple, Mulki, South Kanara 
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district and was filed by five of the trustees for 
the issue of a writ of mandamus or any other 
appropriate writ or order directing the first 
respondent, the State of Madras, to forbear 
from enforcing any of the provisions of the 
Madras Hindu Religious and Charitable Endow- , 
ments Act, 1951, against the petitioners, the 
Shri Venkataramana Temple and its endow- 
ments. The application was filed after the 
new Act came into force. The administration 
of this temple is governed by a scheme framed 
by the Sub-Court, South Kanara, in O. S. No. 
26 of 1915 known as the Moolki Temple Scheme. 
There are certain peculiar features regarding 
this temple which can be gathered from the 
scheme framed in that suit which for conve- 
nient reference is added as an appendix to this 
judgment as the contentions raised turned 
mostly upon a correct appreciation of the prin- 
ciples underlying the scheme. 

Under the scheme the general control and 
the management of the allairs of the temple 
both secular and religious are vested in the 
members of the Gowd Saraswath Brahmin com- 
munity, residing at in Moolkypeta, i.e., the vil- 
lages of Bappanad, Karnad and Manampadi. 
The Vaideekis who are the temple priests are 
excluded from this. The actual management 
of the affairs of the temple, however, has to be 
conducted by a council of trustees called Mok- 
tessors through a Parpathyagar (Manager). Five 
of the trustees are elected by an electorate con- 
sisting of every member of the community 
whose name is registered in a book called the 
register of electors which it is the duty of the 
trustees to maintain. The qualifications of the 
electors are enumerated in the scheme as well 
as the mode of conducting the elections. The 
Council of Moketessors consists of seven mem-’ 
bers of whom two shall be senior members for 
the time being of the families of U. Srinivasa 
Shanbhogue and T. Vasudeva Shanbho- 
gue, and the rest shall be elected by 
the general body of electors. Two 
out of the seven, therefore, may be treated 
as hereditary trustees. The responsibility for 
the due and proper administration of the trust 
is laid on the council of Mokhessedors. Provi- 
sion is made to elect, out of the Mokhessedors 
two treasurers, and there are oilier provisions 
requiring them to meet periodically and pro- 
viding for the manner and method of conducting 
the business at such meetings. It is unneces- 
sary to refer to these details. The Parpathya- 
gar is to be appointed by the Mokhessedors on 
a salary of not less than Rs. 75 a month. The 
rights and duties of the Parpathyagar have 
been specified in the scheme. It contains as 
many as 67 clauses. This scheme was in vogue 
ever since it was settled by Court. 

(2) After the new Act came into force on 
30-9-1951 the Commissioner for Hindu Religious 
and Charitable Endowments by his memoran- 
dum of 30-9-1951 issued an order stating 
that the temple of Sri Venkataramana was in- 
cluded in the list published by the Commis- 
sioner under S. 38 of the Act. Attempts were 
being made to enforce the order under the new 
Act notwithstanding the protests of the trus- 
tees. It was, therefore, apprehended by the 
petitioners that all the provisions of the new 
Act will be enforced by the Commissioner. The 
Art was questioned on the ground that it was 
ultra vires the State Legislature in so far as 
its provisions relate to the petitioners* temple 
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and its endowments, as the Gowd Saraswath 
community is a religious denomination which is 
entitled to protection under Art. 28 of the Con- 
stitution. It is also further claimed that the 
Board had no right to impose a contribution 
under S. 76 of the Act, which is a tax the levy 
of whi~h is prohibited by Art. 27. The notification 
proceedings and the other provisions relating to 
the control and management of the religious 
institutions were also attacked. It appears, and 
it is not disputed, that an original" petition is 
now pending in the District Court, South 
Kanara, O. P. No. 46 of 1950 for amending the 
provisions of the scheme. 


(3) The Gowd Saraswath Brahmin community 
jis undoubtedly a religious denomination or at 
jany rate a section of a religious denomination 
-Therefore, the protection under Art. 26 has been 
j rightly claimed on behalf of the petitioners. The 
.effect of classifying the temple and including 
jit in the list maintained under S. 38 is to de- 
cide that it is an institution whose income is 
mot less than Rs. 20000 and that the jurisdic- 
tion of the Area Committee does not extend 
to it. It implies, therefore, that all the provi- 
sions of the Act are applicable, the provisions 
i elating to the settlement of the schome, ths 
notification proceedings and the control and 
supervision, the duty to obey all lawful direc- 
tions and so on which have been more fully set 
out in our judgment in — ‘Shirur Mute v. 
Commr. Hindu Religious Endowments, Madras’" 
C. M. P. No. 2591 of 1951 (Mad). As rightly 
contended by Mr. Nambiar, learned advocate 
for the petitioners, the provisions of the Act 
ir ? su hstance and in effect destroy the commu- 
nity s right of administration. The right to 
appoint, dismiss, suspend and remove trustees 
is vested in the Commissioner and also the ap- 
?R ln J^ er ^Q^ ““-hereditary trustees— vide Ss. 

18 and 39(2). This power to appoint trustees 

hv de the S 'a, 3 ith an -'+- 41 ° f the Act can be exercised 
hy the authorities concerned notwithstanding 

that a scheme has been already settled which 

scheme is deemed under the new Act to have 

been settled under that Act in respect of such 

institution This institution has among the 

council of trustees, non-hereditary as well as 

hereditary trustees Power is vested under thl 

scheme. in the religious denomination That 

power is now taken away. 

The power to remove and dismiss tmstPos 
which is vested under the scheme in the gen*! 
ral body is vested by the new Act in the cas- 
of the present temple in the Commissioned The 
trustees are under an obligation to obev and 
carry out all lawful directions issued * d 

vided by S. 54 and S. 45(b) provided that %°s~ 
obedience of lawful orders will entail susptn" 
sion, removal or dismissal of a trustee d 

power to. fix the fees for archakas a nd deter 
mine their apportionment as well as fiximr A, ~ 
standard of scales of expenditure or the dfttam 
is also taken away from the trustees and vested 
in the Commissioner. The budget has tn 
passed. The surplus funds can be diverted to 
objects other than those of the temple in 
other words, the effect of the Act is to reduce 
the trustees to the position of servants the 
Government and the Commissioner beme the 
masters, as the relationship i s nothin‘s ^more 
and nothing less. In case of disputes with re- 
ference to various matters, the determination 
by the Government or its servants, the deci- 
sion of the Commissioner or the Deputy Com 


missioner is final. The Act vests in executive 
with judicial functions and the rights guaran- 
teed under the Constitution have been made 
illusory and nugatory by the provisions of the 
Act. The trustees cannot have any legitimate 
objection if the Act should have provided for 
submitting the accounts or budgets for infor- 
mation; but what they contend is that they 
should not be dictated with reference to these 
matters by an extraneous authority so as to 
seriously interfere with and destroy the religious 
freedom that has been guaranteed by Art 26 
So long as one wants to know what one is doing 
there may not be a serious objection; but when 
the other party tries to dictate as to what one 
should do then comes the rub. 


In the light of the various considerations 
adverted to by us in the judgment in — ‘C. M. P. 
No. 2591 of 19al (Mad)’, we have no hesitation 
in holding that the provisions of the Act in so 
far as they interfere with the autonomy of the 
religious denomination which own and has the 
sole and exclusive control of the temple should 
not be allowed to be enforced including the pro- 
vision relating to notification procedure which 
vests an arbitrary power in the Commissioner 
and the Government to wrest from the hands 
or the trustees the power to administer the 
temple. We have held in — ‘C. M. P. No. 2591 
of 1951 (Mad)’, that the levy of contribution 

under S. 76 offends Art, 27 and, therefore is 
illegal. 

(4) Apart from contending on the lines in 
which arguments were advanced in the other 
cases regarding Art. 26 which we have already 
dealt witii, on behalf of the respondent one 
other fundamental objection has been raised 
and that is that nothing serious has been done 
by way of infringing the rights of the religious 
denomination as all that was done was the 
harmless and innocuous inclusion of the tem- 
ple in the list maintained under S. 38. The 
learned Government Pleader relied on the ob- 
servations of Fazl Ali J. in — ‘Chiranjit Lai v 
Union of India’, 1951 S. C. J. 29, and also a 
passage from Wilfis on Constitutional Law and 
Cooley’s Constitutional limitations. He also re- 
lied on the decision in — ‘Chesapeake & Ohio 
Railway Co. v. William G. Conley’, (1912) 230 

U. S. 513. The passage in Willis at page 91 is 
as follows : 


“Who can raise constitutional questions? Who 
are entitled to raise questions of constitu- 
tionality? Any one whose rights are injuri- 
ously affected and no one else. It is not 
enough that the Statute is unconstitutional 
as to other persons or classes. The person 
attacking the statute must com<* within the 
class. A party benefited rather than injured 
by a statute may not question its constitu- 
tionality. If no attempt is made to enforce 
a provision, one cannot attack it.” 


Z v:;"T" ~ ui v-uuiey in nis 

Constitutional Limitations, Vol. I at pages 335 

to 341 where the matter is fully discussed Un- 
like the case in — Charanjit Lai Chowdhury 
y. Union of India’, 1951 S. C. J. 29 the peti- 
tioners are personally aggrieved as trustees of 
the institution as tne Endowments Board issued 
a notice that the temple was included under 
S . 38 which means that they have taken a 
definite decision to apply the provisions of the 
Act to the temple owned by the petitioner* 
The Commissioner did not stop with pious in- 
tentions but has taken a step and perhaps a 
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serious step, in deciding to apply the provi- 
sions of the Act to the institution. It is rather 
(difficult, therefore, to accept the contention of 
the learned Government Pleader that the peti- 
tion should be thrown out in limine on the 
'ground that the petitioners are not persons 
aggrieved and that there is at present no dan- 
'ger of the provisions ol the Act being applied 
to the temple. We are, therefore, unable to 
agree with that contention and the petitioners, 
in our opinion, are entitled to maintain the 
petition. The petitioners are entitled to a rule 
absolute directing the Board not to enforce any 
of the provisions of the Act which interfere 
with the autonomy of the petitioners’ institu- 
tion. 

(5) In — ‘W. P. Nos. 379 and 330 of 1951’, 
we have held that the sections of the impugned 
new Act, enumerated in detail in — ‘Sri Shirur 
Mutt v. Commr. Hindu Religious Endowments, 
Madras’, C. M. P. No. 2501 of 1951 (Mad), were 


audit the accounts produced by them and 
prepare statements from them. He is un- 
der an obligation to them to perform the 
auditing with due skill and diligence and 
if he does that it is difficult to see what 
further obligation he has in the matter 
and in favour of whom. The accountant 
is under a duty to prepare and present 
correct statements of the accounts of the 
assessees, and he should, of course, neither 
suggest nor assist in the preparation of 
false accounts. But he is under no duty 
to investigate whether the accounts pro- 
duced by the assessees are correct or not. 
That is a matter for the decision of the 
Income-tax Tribunals. He is under no duty 
to the department. (Held that the accoun- 
tant was not guilty of any conduct which 
rendered him unfit to be a member of the 
Institute). Case law rel. on. 

(Paras 8, 9, 10 and 11) 

R. Ramamurthi Aiyar, for Forwarding Au- 



ultra vires the State Legislature. The Sri 
Venkataramana Temple, Mulki, in South Ka- 
nara, with which we are concerned in this peti- 
tion, is analogous to the Sri Sabhanayakar 
temple at Chidambaram, with which we had to 
deal in W. P. Nos. 379 and 380 of 1951. In 
the case of Sri Venkataramana Temple, Mulki, 
also, there is a judicial decision, that the temple 
and its properties belong to the entire denomi- 
nation of the community resident in Mulki, 
comprising all the three villages, excluding, of 
course, the Vaidikis, i.e., the priests of the tem- 
ple. Therefore, what applies to the Chidam- 
baram temple owned by the denomination of 
Dikshitars should also apply to this temple, Sri 
Venkataramana Temple, Mulki, owned by the 
religious denomination consisting of Gowd 
Saraswath Brahmins resident in Mulkipetta. It 
is, therefore, unnecessary to enumerate over 
again the provisions of the impugned Act which 
are ultra vires the Legislature in so far as that 
Act applies to Sri Venkataramana Tem- 
ple, Mulki, the trustees thereof and the 
religious denomination that owns it. Those 
sections have already been enumerated in C. 
M. P. No. 2591 of 1951. 

The rule nisi must be made absolute. 

The petitioner is entitled to his costs. Advo- 
cate’s fee Rs. 250. We certify under Art. 132 
of the Constitution that this is a fit case for 
appeal to the Supreme Court. 

A/R.G.D. Rule made absolute. 
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RAJAMANNAR C. J. AND VENKATA- 
RAMA AIYAR J. 

Commr. of Income-tax, Madras, Complainant 
v. G. M. Dandekar of Messrs. M. K. Dandekar 
& Co., Chartered Accountants, Madras, Res- 
pondent. 


thority; A. Sundaram Aiyar, for C. S. Rama 
Rao Sahib, for Secretary to the Govt, of India 
(Ministry of Finance); T. V. Viswanatha 
Aivar and C. R. Pattabhiraman, for Respon- 
dent. 

REFERENCES: Courtwar /Chronological/ Paras 
(1895) 2 Ch 673: (64 LJ Ch 866) 8 

(1896) 2 Ch 279: (65 LJ Ch 673) 8 

(1925) Ch 407: (94 LJ Ch 445) 8 

VENKATARAMA AIYAR J. : This is a 
reference under S. 21 Chartered Accountants 
Act (Act XXXVIII of 1949). The respondent 
is a partner in firm of Chartered Accountants. 
Messrs. A. Mohamed and Co. are a firm of 
merchants carrying on business in hardware 
in the City of Madras and they entrusted the 
work of auditing their accounts and preparing 
income-tax returns to the respondent’s firm. 
The complaint against the respondent is that 
he performed this work negligently. 

(2) It appears from the assessment order 
dated 31-10-1944 that Messrs. A. Mohamed and 
Co. had considerable business in black-market 
and maintained two sets of accounts — regular 
day books and ledgers for the open market 
transactions and a separate book for the black 
market transactions. While the former accounts 
contained entries showing daily transactions the 
latter contained only consolidated entries made 
at the end of each week, of all the transactions 
of that week. At the end of the financial year 
all the weekly entries in the separate account 
were totalled up and these totals were entered 
in the regular accounts. For the year in ques- 
tion, 1943-44, the entries thus carried into 
regular account books show purchases of the 
value of Rs. 97403-7-6 and sales of the value 
of Rs. 1,69,766-7-6. 

(3) The respondent examined only the regular 
account books of the assessee and pre- 
pared the statements and incometax 
return on the basis of those accounts. All the 


Refd. Case No. 57 of 1951, D/- 10-4-1952. 

t Chartered Accountants Act (1949) S. 21 
and Sell. Cl. (q) — Chartered Accountant — 
Duty to Income-tax Department. 

If the Chartered Accountant was audit- 
ing the accounts of a joint stock company, 
he is under a clear duty to “probe into 
the transactions” and report on their true 
character. But when the auditing relates to 
the accounts of individuals, the auditor 
acts only for those individuals and it is his 
duty to act on their instructions, and to 


statements were signed by him and there was 
also an endorsement at the foot of the balance- 
sheet that it was “verified and found to be cor- 
rect.” The profit and loss statement as drawn 
up by the respondent contained under the 
heading “stocks” the following entry: “Record- 
ed in separate book Rs. 97,403-7-6” and under 
the heading “Sales” the following entry: ‘Re- 
corded in separate book Rs. 1,69,766-7-6”. The 
income-tax return was signed by the assessees 
and the respondent forwarded the same and 
the statements prepared by him to the Income- 


1953 


I-T. Commr V. G. M. Dandekar (V enkatarama Aiyar J.) Madras 153- 


tax Officer, with a covering letter dated 11-7- 
1944. Therein he stated as follows: 

“To 

The Incometax Officer, 

Special (Central) Circle, Madras. 

Sir, 

He: G. I. No. 510 Incometax and E. P. T. 
Assessment 1944-45— Messrs. A. Mohamed 
and Company. 

We have examined the books of accounts of 
Messrs. A. Mohamed and Co. Hardware mer- 
chants, Madras, for Sam vat year 1999 ended 
29-10-1943 and beg to report as under: 

Books examined: 1. Rokad — cash and day 

book 

2. Khatavahi — ledger 

3. Jinna Nondh — purchase 
journal 

4. Udhar Nondh — sales 
journal and account 
books pertaining to pro- 
perty income purchases 
and sales vouchers, in- 
voices, bank pass books 

and again 

“The books of accounts are kept in the Gujara- 
thi style in the usual course of business and 
the statement and schedules prepared there- 
from represent in our opinion correct income 
of the firm.” 


(4) On receipt of the return and the state- 
ments mentioned above, the Income-tax Officer 
called upon the assessees to produce their ac- 
counts and on examining them he found seve- 
ral discrepancies the most important of which 
was the difference between the sales as entered 
in the regular accounts and the sales as shown 
in the statements. On 23-8-1944 he wrote to 
the respondent for an explanation of this dif- 
ference On 2-10-1944 the respondent replied that 
the difference was to be accounted for by the 

S ^f S j e ?l ei i e< lu in the se P ara *e book and it was 

there were “unfortunately no de- 
tails tor those sales in the account book The 
Income-tax Officer held that the separate ac- 
counts were inaccurate and unreliable. He 
accordingly proceeded to assess the profits made 
by the assessee in the black market transac- 
ticins on es tima t e and computed the same at 
Rs. 3,50,000 and determined the tax payable 
on the basis of that figure. This assessment 
was finally confirmed on 30-7-1947. 


(5) On these facts the Income-tax Depart- 
m e nt t°° k U P the matter against the respondent, 
and filed a complaint against him on 6-1-1951 
charging him with gross negligence in the dis- 
charge of his duties Their contention is that 
the statements of the respondent in his lpffpr 
dated 11-7-1944 that the account books of the 
assessees were maintained in the usual course 
of business and that the income received by the 
firm as shown in the statement was correct 
were erroneous and could easily have been dis- 
covered to be erroneous by the proper investi- 
gation. They also contend that the explana- 
tion given by the respondent in his letter 
dated 2-10-1944 is equally erroneous and could 
have been avoided if he had acted with due 
diligence. 

(6) Notice of this complaint was given to the 
respondent. He filed a statement in which he 
pleaded that he prepared the return and the 
statements only on the basis of the accounts 
produced before him by the assessees, that he 


acted throughout only as their representative, 
that he had no personal responsibility in the 
matter and that he was not guilty of any ne- 
gligence. The matter was enquired into by the 
Disciplinary Committee Who held that the 
charge of negligence was made out and that 
the respondent was guilty under Cl. (q) of the 
schedule of the Act. The matter comes up be- 
fore us on reference under S. 21 of the Act. 

(7) The point for decision is whether on the 
facts above mentioned the respondent can be 
held to be guilty of gross negligence. There 
can be no negligence unless there is a duty 
cast upon the person to do a particular act and 
he fails to do it. 

(8) It is, therefore, necessary to ascertain 
what the duties of the respondent are as the 
auditor of Messrs. A. Mohamed and Co. It 
is contended by the respondent that when an 
assessee engages him for auditing his accounts 
and preparing the income-tax returns for him, 
his duty is only to prepare the statements on 
the basis of the accounts produced by the as- 
sessee and that he is under no obligation to go 
further and enquire whether the account books 
maintained by the assessee are reliable. The 
view taken by the Disciplinary Committee is 
that the respondent had not discharged his duty 
by merely preparing the abstracts from the 
accounts of the assessees, that it was further, 
his duty “to probe into the matter” and in- 
vestigate whether the accounts were correct. 
That such would have been his duty if he was 
auditing the accounts of a joint stock company, 
we do not doubt. In that case the audit is in- 
tended for the protection of the share-holders 
and the auditor is expected to examine the 
accounts maintained by the directors with a 
view to inform the share-holders of the true 
financial position of the company. The direc- 
tors are in the position of trustees in relation to 
the share-holders and in auditing the accounts 
maintained by the directors the auditor acts in 
the interests of the share-holders who are in 
the position of beneficiaries. The auditor is, 
in such a case, under a clear duty to “probe 
into the transactions” and report on their true 
character. It was so held by Lord Alverstone 
C. J. in — ‘In re: London Oil Storage Co. Ltd. 
v. Seear Haslack and Co/, Dicksee on Audit- 
ing, p. 781, 10th Edn. wherein he observed: 

“That he must exercise such reasonable care 
as would satisfy a man that the accounts 
are genuine, assuming that there is nothing 
to arouse his suspicion of honesty and if he 
does that he fulfils his duty; if his suspicion 
is aroused, his duty is to “probe the thing 
to the bottom” and tell the directors of it 
and get what information he can.” 

Vide also the observations in— ‘In re- London 
General Bank (No. 3)’, (1895) 2-Ch. 673; — ‘In 
re: Kingston Cotton Mill Co. (No. 2)’, (1896) 2- 
Ch. 279 and ‘In re: City Equitable Fire 
Insurance Co. Ltd.’, (1925) Ch. 407. 

(9) But the question is whether there is the 
same duty when the auditing relates to thej 
accounts of individuals. In those cases the 
auditor acts only for those individuals and it 
is his duty to act on their instructions, and to 
audit the accounts produced by them and pre- 
pare statements from them. He is under an 
obligation to them to perform the auditing with 
due skill and diligence and if he does that it 
is difficult to see what further obligation he has 
in the matter and in favour of whom. Mr. Ra-; 
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mamurthi Iyer the learned advocate for the 
Council contended that the respondent was a 
representative of the assessee in the income-tax 
proceedings; that his position was analogous to 
that of an advocate appearing lor a party in 
court and that he owed a duty to the income- 
tax department to act fairly in the presentation 
of the case of the asscssecs. 

We agree that the position of Chartered Ac- 
countants representing the income-tax assessees 
is similar to that of Advocates representing 
parties in couit and that their obligations are 
similar to l hose of advocates. But what are 
tiie obligations of the Advocates? They are 

bound to act strictly within the instructions of 
their clients; they are under a duty not to mis- 
represent facts or to mislead the court and 

they should be no parties in any 

manner to setting up false defences but 
they are under no obligation to suspect their 
clients or to investigate whether their case is 
true or false. It is a matter for the court to 
decide and not for the advocates to “probe in- 
to”. In like manner the accountant is under 
a duty to prepare and present correct state- 
ments of the accounts of the assessees; and he 
should, of course, neither suggest nor assist in 
the preparation of false accounts. But he is 

under no duty to investigate whether the ac- 
counts produced bj' the assessees are correct or 
not. That is a matter for the decision of the 
Income-tax Tribunals. Judged by this standard 
the question is whether the respondent has said 
or done anything which can be held to be a 
breach of his duties as aforesaid. 

(10) Tile points that have been urged against 
him are the following: 1. In his letter dated 
11-7-1944 the respondent stated that “books of 
accounts are kept in the Gujarathi style in the 
usual course of business”. It is argued that 
this statement is incorrect because it has been 
found that the account books are imperfect 
and unreliable. But the statement of the res- 
pondent only means that the entries in the ac- 
count books were made at about the time when 
the transactions took place or shortly there- 
after and that is what they purported to be. It 
has not been found by the Disciplinary Com- 
mittee that the entries in the regular account 
books were not made in the usual course and 
indeed the Income-tax Olliccr acceoted them 
as correct so far as they went. The opinion 
of the Committee that t he accounts were not 
kept in the usual course of business is based 
on its finding that those account books were 
not complete. But they do not for that reason 
cease to be accounts maintained in the usual 
course of business. 

2. In the letter dated 11-7-1944 the respondent 
stated that, 

“the statements and schedules prepared there- 
from (from the accounts) represent, in our 
opinion, correct income of the firm”; 

and he also endorsed on the balance sheet that 
it was “verified and found correct”. It is 
argued that it would be impossible to make a 
correct determination of the profits made by 
the assessees without a proper examination of 
the separate book; that the Income-tax depart- 
ment has in fact found that the statements pre- 
pared by the respondent were incorrect and 
that, therefore, he must be held to have acted 
negligently in passing on the figures from the 
accounts without making an independent in- 
vestigation. It is also added that the reference 


to separate book in the profit and loss state- 
ment is misleading as it suggests that the book 
was also examined. But if the duty of the res- 
pondent was only to prepare a correct state- 
ment from the accounts of the assessees and 
not to investigate whether those accounts are 
correct or not this charge must fall to the 
ground. The respondent did not state that the 
figures mentioned in the statement represented 
the real profits made by the assessees. He only 
stated that the balance sheet represented the 
correct position according to the accounts of 
the assessees. Nor is there any foundation for 
the suggestion that the reference to the sepa- 
rate books in the profits and loss statement was 
misleading. It represents only the entries in 
the separate book carried forward into regular 
account books which had been examined by 
the respondent. In fact the letter clearly men- 
tions that all accounts had been examined by 
the respondent and this is not one of them. 

3. Finally it was stated that in his letter 
dated 2-10-1944 the respondent gave an expla- 
nation that the differences between sales men- 
tioned in the regular account books and those 
shown in the statements were to be accounted 
for by the sales entered in the separate book 
and that this explanation was found to be false, 
and that the respondent was negligent in pass- 
ing on the statement of his client without satisfy- 
ing himself whether it was correct or not. But 
if he was only acting as the representative of 
the assessee, he was under a duty to place their 
representation before the Income-tax authori- 
ties and that is all that was done by the res- 
pondent in his letter dated 2-10-1944. 

(11) There is no charge against, the respon- 
dent that he connived at the assessees’ putting 
forward a false statement or that he had in 
any manner associated himself with the at- 
tempt of the assessee to mislead the depart- 
ment. The charge is that he owed a duty to 
the department, to himself investigate the truth 
and correctness of the accounts of the assessees 
and not merely to act as their post office in 
transmitting them. We do not agree that the 
respondent is under such duly to the depart- 
ment and, therefore, no question of negligence 
arises. 

(12) Before concluding we think it is neces- 
sary to comment on the inordinate delay in the 
institution of these proceedings. The statements 
complained of were made on 11-7-1944 and 2- 
10-1944; they were found to be unacceptable 
by the department by its order dated 31-10- 
1944; the assessment proceedings were them- 
selves finally closed on 30-7-1947 and this 
complaint is filed on 6-1-1951. It is essential 
that charges of this kind should be made with 
promptitude. 

(13) In the result, we hold that the respon- 
dent is not guilty of any conduct which renders 
him unfit to be a member of the Institute. There 
will be no order for costs in this reference. 

B/D.H. Order accordingly. 
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In re E. P. Arumugham Pillai and another, 
Petitioners. 

Criminal Revn. Cases Nos. 34 and 35 of 
1952 (Criminal Revn. Petns. Nos. 34 and 35 of 
1952), D/- 4-9-1952. 
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Factories Act (1948) Ss. 2(m) and 85 — 
Madras G. O. No. 3210 (Development Depart- 
ment), D/- 22-4-1948 — Older is ultra vires of 

o5 # 

The Madras G. O. No. 2210 (Develop- 
ment Department), D/- 22-4-1943 which 
declares every place in the Province 
wherein more than 10 and less than 20 
people are employed and a manufactur- 
ing process is. carried on without the aid 
of power, generally as a factory, is illegal 
and ultra vires the powers conferred un- 
der S. 85, Factories Act. It practically ren- 
ders nugatory the definition of a factory 
in S. 2(m) of the Act The object of 
S. 2(m) in restricting the term “factory” 
to places which employ 20 or more per- 
sons engaging in a manufacturing process 
without the aid of power, is that small un- 
dertakings> most often practically family 
businesses, should not be subjected to the 
rigorous restrictions imposed by the Facto- 
ries Act and that in fact such business 
would not be requiring the rigorous re- 
strictions under the Factories Act The 
Central Legislature has at the same time 
contemplated . that in particular places 

V 1 c ^F tain types of businesses run 
with less than 20 but more than ten per- 
sons without the aid of power conditions 
may exist calling for the application of the 
salutary provisions of the Factories Act 
in ensuring the welfare of the workers 

Anno: Factories Act, S. 2 N 1 ^ Para 

S Ramachandra Aiyar, for Petitioner; Pub- 
lic Prosecutor, for the State. 

ORDER : These are criminal revision cases 
which have been filed against the convictfons 
and sentences of the Additional First Class 
Magistrate, Tiruchirapalli, in S T Nos 1 1 
and 1141 of 1951 respectively. 1138 

(2) The facts are : The petitioners before no 
who were respectively accused in tnf i 6 US 
court were running cfgar factories in Ti.nl^ 
rapalli town. There is g no dispute tha" each of 
these businesses is employing only less th"n 

cesses be S inf d ^ the mfnffiurinl pro- 
Electlic power P W d , °?u VJ \ thou ! the of 

these ab pTaces F fed ^4 ^^li'SlfvTsited 

sw jrassr s t e J“Is 

Arumugham Pillai. and Sundaram p]f, t : , 1 ; 10ners 
prosecuted for infraction of ^ PlUal were 
the Factories Ac Ea?h of lh P ^ V1S1 ° n c S °l 

5 S „ K d "“ 11 *» Se SS-SMS 

p^j s h, a ,;to l , a?® 

of the Indian Factories Act and that th^ fowe? 

court should have held that the G. O No 22 fn 

(Development Department) dated 22-4-1948 is 
illegal and ultra vires. 1S 

(4) S. 2(m) Factories Act, LXIII of 1Q4R do. 
fines a factory as any premises including the 
precincts thereof wherein 20 or more workers 
are working or were working on any day of 
the preceding 12 months, and in any part of 
which a manufacturing process is being carri 
ed on without the aid of power, or is ordinari- 
ly so carried on. But notwithstanding this defi 
nition power is given under S. 85(i) to the 
State Governments by notification in the Offi 
cial Gazette to declare that all or any of the 
provisions of the Act shall apply to any place 
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wherein manufacturing process is carried on 
notwithstanding that the number of persons 
employed is less than 20, if working without 
the aid or power. In pursuance of this, G O 
7?* 22J i° ( Development Department) dated' 22- 

4-1943 has been issued in the following terms : 

“In exercise of the powers conferred by S 
85(1). of the Factories Act, 1948 (Central Act 

* i° f 19 t 8) i Hls Excellen cy the Governor 

of Madras, declares that all the provisions 
of the said Act shall apply to any place 
wherein a manufacturing process is carried 
on without the aid of power or is so ordi- 
narily carried on and ten or more but less 
than 20 persons are emp^ed.” 

(5) There can be no doubt that this G. O. is 
illegal and ultra vires and beyond the powers 
conferred under S. 85, Factories Act/ The 
State Government would have been within its 
powers if they notified particular named places 
as factories. But instead of doing so this G O 
makes every place from Ganjam to Ram- 
eswaram generally as a factory provided therei 
are more than 10 and less than 20 people em- 
ployed and engaged in the manufacturing pro- 
cess without the aid of power. This practically 
renders nugatory the definition of a factory 
in S. 2(m) of the Act. The object of S. 2(m) 
m restricting the term “factory” to places 
which employ 20 or more persons engaging in 
a manufacturing process without the aid of 
power, is that small undertakings most often 
practically family businesses, should not be 
subjected to the rigorous restrictions imposed 
by the Factories Act and that in fact such 
business would not be requiring the rigorous 
restrictions under the Factories Act. The Cen- 
Ee §islature has at the same time contem- 
plated that in particular places and in certain 
types of businesses run with less than 20 but 
more than ten persons without the aid of 
power conditions may exist calling for the ap- 
plication of the salutary orovisions of the Fac- 
tories Act in ensuring the welfare of the wor- 
kers. The Central Legislature has also cer- 
tainly contemplated that the provisions of the 
Factories Act might get defeated by scrupul- 
ously keeping the number of workers down to 
19. That is why power has been given to the 
State Governments to prevent the abuse of 
the limitations imposed in S. 2(m). This spe- 
cial power conferred on the State Government 
cannot be exercised in this manner and used 
as if it were a blank cheque and issue a G O 
in the aforesaid terms. One instance how thL 
power should be used by the State Govern- 
ment is to be found in S. 3. Section 3 for in- 
stance lays down that “in this Act references 
to time of ^dav are references to Indian Stand- 
ard. time. But they recognising that the 

might not be observed all 
over India and that local conditions would re- 

1 /°P 1 ^ ca ^ lons J a proviso has been insert- 
ed that for any area in which Indian stand- 
ard time (?) is not ordinarily observed the 
Provincial Government may make rules speci- 
fying the area, defining the local meantime 
observed therein, and permitting such time to 
be observed m all or any of the factories situ- 

a " ec 4,i n , e , area - a reoorted Scotch decision 
— Macbeth y. Ashely’, Vol. II, 1870-5 (33-39 
Viet) k cotch Anneal cases. 352, the term “any 
particular locality” was construed as follows : 

“Eleven O’clock at night is the hour appoint- 
ed for closing public houses in Scotland (un- 
der 25 and 26 Viet. Ch. 35) although in 
special cases and for well considered rea- 
sons a deviation is allowed with reference 
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to any particular locality really requiring it. 
An oider by the Magistrate of Rothesay for 
closing at ten, instead of eleven, though 
limited by its words to a ‘particular loca- 
lity’ embraced every public house in the 
burgh. Held, by the House of Lords, agree- 
ing with the court below, that the Magis- 
trate’s order was ultra vires.” 

In these circumstances the lower court ought 
to have held that G. O. No. 2210 was illegal 
and ultra vires and erred in holding that the 
business premises of the accused was a fac- 
tory and that there was any contravention of 
the Indian Factories Act. 

(ti) This does not mean that we are leaving 
the Stale without any remedy in regard to 
bringing these businesses within the meaning 
of the Factories Act. All that the State has got 
to do is to make use of the provisions of S. 85 
of the Act in special cases and for well con- 
sidered reasons, and notify the particular 
places as factories. 

(7) These revision cases are allowed and 
the convictions and sentences are set aside. 
The fine amounts, if collected, will be refund- 
ed. (The rest of the order is not material for 
the purposes of this report.) 

A/K.S. Revisions dismissed. 


particular section which implies know- 
ledge; (3) whether there is anything in 
other sections showing that knowledge is 
an element in the oiience, which is omiL 
ted or referred to in the section under dis- 
cussion. These tests have been applied in 
cases arising under the Licence Laws and 
other special enactments. (Para 11) 

The accused an owner of a rice mill was 
prosecuted under S. 7(1) of the Essential 
Supplies Temporary Powers Act, 1946, lor 
contravention of Govt. Order, 432, Food 
Department, dated 12-4-1947 by which 
hulling of paddy by the owner or a person 
in charge of the mill without a permit was 
made punishable. On a certain night at 
2-30 A.M. a surprise raid was made on the 
rice mill belonging to the accused. The 
engine driver who was the person in 
charge of machine was caught red-handed 
while hulling paddy without a permit. 
The owner who was living in the same 
village not far away was absent. 

Held that in the circumstances of the 
case and in terms of the particular enact- 
ment which the accused had violated, the 
master was liable for the acts of his ser- 
vant notwithstanding the plea that he 
might put forward that as the acts were 
done without his knowledge, he had no 
mens rea. Case law discussed. (Para 16) 
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RAMASWAMI J. 

In re Kasi Raja, Proprietor, Thiruveswarar 
Rice Mills, Ariyur, Petitioner. 

Criminal Revn. Case No. 1027 of 1951 (Cri- 
minal Revn. Petn. No. 1088 of 1951), D/- 28-8- 
1952. 

Essential Supplies (Temporary powers) Act 
(1946) S. 7(1) — Govt. Order, 432, Food De- 
partment, D/- 12-4-47 — Contravention of — 
Accused, owner of Rice Mill, prosecuted for 
hulling paddy without permit — Owner held 
liable for act of his servant done without his 
knowledge — Plea of absence of mens rea — 
(Penal Code (1860) S. 40) — (Master and ser- 
vant — Vicarious liability). 

It is quite true that as a general rule of 
criminal law the master is not responsible 
for the unauthorised acts of his servants. 
But in many cases the law imposes upon 
the owner of the property the obligation of 
managing it, so that it shall not injurious- 
ly affect any one else or the public, or re- 
quires or forbids the dealing with it in 
some particular way. In such cases, where 
the breach of obligation is punishable 
criminally, the owner cannot free himself 
from liability by delegating the manage- 
ment to some one else on his behalf. This 
liability of the master is insisted upon be- 
cause otherwise every master will be able 
lo get at nought the entire series of spe- 
cial Acts by employing servants AD HOC 
and getting illegal acts done and at the 
same time disown his liability therefor 
and would take care always to be out of 
the way. (Para 5) 

The true test is to look at the object of 
each Act that is under consideration to 
sec how far knowledge is of the essence of 
the offence created. In arriving at this 
decision, it has been held material to en- 
quire; (1) whether the object of the sta- 
tute would be frustrated, if proof of such 
knowledge was necessary; (2) whether 
there is anything in the wording of the 


Anno: Penal Code, S. 40 N. 1. 

S. Sitarama Iyyar, for Petitioner; Public 
Prosecutor on behalf of the State. 
REFERENCES: Courtwar/Chronological/ Paras 
(’47) 1947-2 Mad LJ 328: (AIR 1947 
PC 135) 6 

(’51) 1951 Mad WN Cri 102: (AIR 1951 
SC 204: 52 Cri LJ 768) 12 

(’48) AIR 1948 Bom 364: (49 Cri LJ 551) 6 

(’49) 53 Cal WN 300: (50 Cri LJ 590) 7 

(’49) Cri Revn Case No 1181 of 1949 (Mad) 6 
(’50) 1950 Mad WN Cri 302: (AIR 1951 
Mad 261) 7 

(1875) R v Prince: (1875-2 CLR 154) 9 

(1901) 2 KB 290: (70 LJKB 747) 15 

(1906) 1 KB 131: (75 LJKB 163) 15 

(1910) 2 KB 471: (79 LJKB 1123) 15 

(1917) 2 KB 836: (87 LJKB 82) 12 

(1924) l KB 102: (93 LJKB 50) 5 

(1924) 1 KB 311: (93 LJKB 144) 15 

(1930) 1 KB 211: (99 LJKB 146) 6 

(1866) 1 QB 702: (7 B & S 710) 5 

(1874) 9 QB 292: (43 LJMC 61) }* 

(1891) 2 03 588: (61 LJMC 38) 13 

(1895) 1 QB 918: (64 LJMC 218) ™ 

(1876) 1 QBD 89: (45 LJMC 65) 5 

(1879) 5 QBD 259: (49 LJMC 45) 15 

(1884) 13 QBD 207: (53 LJMC 125) 15 

(1888) 20 QBD 771: (57 LJMC 100) 15 

(1889) R v Tolson: (1889-23 QBD 168) J 

(1890) 21 QBD 249: (57 LJMC 105) . 5 

ORDER: This is a Criminal Revision Case 
which has been filed against the conviction and 
sentence of the Second Additional First Lias 
Magistrate of Thiruchirapalli in S. T. Case NO. 


129 of 1951. „ . 

(2) The facts are: The petitioner Kasi Raja 

son of Periyasami Muthuraja is the proprietoi 
of the Thiruveswarar Rice Mills, Ariyur. mis 
proprietor employed a driver who has been 
examined as P. W. 3 in this case for driving 
the rice mill. On the night of 21-10-1950 at about 
2-30 A.M. the Taluk Supply Officer, who has 
been examined as P. W. 1, made a surprise visit. 
Then he found that the driver was hulling foul 
kalams of paddy belonging to one AppuAyyar 
of Ariyur village without a permit. The pro- 
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prietor was absent from the place. Therefore 
the Taluk Supply Officer recorded statements 
from the engine driver as well as the village 
Munsif. The statement given by the driver is 
Ex. P-1 and the statement given by the village 
Munsif is Ex. P-2. In the statement given by 
the driver and from which he went behind in 
the Court when he was examined as P. W. 3, 
on account of which he was treated as hostile 
to the prosecution and was cross-examined, this 
driver has admitted as follows : (After quoting 
the evidence of this witness His Lordship pro- 
ceeded:) The village munsif gave a statement 
to which he has stuck to in the Court when he 
was examined as P. W. 2 namely that when 
the mill was suddenly inspected by the Taluk 
Supply Officer at 2-30 A.M. the facts found were 
as set out in the above statement of the driver. 
The village munsif also touched the machine 
and found it very hot showing that it had just 
been running. In addition, the Taluk Supply 
Officer stated that when he made this surprise 
raid he found persons dispersing with loads of 
paddy & that the lights were put out. Therefore 
he obtained necessary sanction of the Collector 
and prosecuted this proprietor Kasi Rajan un- 
der S. 7(1), Essential Supplies Temporary 
Powers Act. 

(3) The case for the accused seems to be two- 
fold namely that there was no running of the 
machine & hulling of paddy of Appu Ayyar 
without a permit & secondly that he the master 
is not liable for the act of the servants One is a 
finding of fact and the other is a point of law. 

(4) Turning to the point of fact, there can- 
not be the slightest doubt that the version of 
the petitioner before us is a tissue of lies from 
beginning to end. (After discussion of the evi- 
dence His Lordship concluded). It is manifest 
therefore, that what was being hulled was 
hulled without the proper hulling permit 
Therefore it is absolutely clear that when the 
Taiuk Suppiy Officer had raided this mill at an 
unearthly hour, the mill was working and was 

fading paddy for Appu Ayyar with- 
out a hulling permit. 


(5) Then we come to the point of law raise 
which is (not?) unsubstantial and which hi 
practically become a time-honoured defence ■ 
these cases. The point taken is that the mash 
•who was quietly at home and did not kno 
what was going on in the mill is not liab 
for the act of the servant and that since tl 
master has not got the necessary MENS RE 
he could not be convicted. It is quite true th; 
as a general rule of criminal law the mast, 
is not responsible for the unauthorised acts . 
his servants. But in many cases the law in 
poses upon the owner of the property the obi 
gation of managing it, so that it shall n . 
injuriously affect any one else or the public < 
requires or forbids the dealing with it in son 
particular way. In such cases where tt 
breach of obligation is punishable criminal! 
the owner cannot free himself from liabilii 
by delegating the management to someon 
else on his behalf. This liability of the mast, 
is insisted upon because otherwise every mast, 
will be able to set at nought the entire seri. 
of special acts by employing servants AD HO 
and getting illegal acts done and at the san 
time disown his liability therefor and wo. 

1 _ 1 _ — A 1 . _ A * A* 


, ( |2 21 Q B D 249; — ‘Allen v. Whitehead’, 
(1930) 1 K B 211; — ‘Griffiths v. Studebaker 
Ltd.’, (1924) 1 K B 102.) 

• very argument was advanced 

in mis Court in — Cri. Rev. Case No 1181 of 
1949 (Mad)’ and it was repelled. The argument 
was that the master had no MENS REA be- 
cause the actual hulling was done at the in- 
stance of the manager. My learned brother 
Govinda Menon J. repelled that argument and 
stated that this plea did not appeal to him be- 
cause Oi tne specific provisions of the order 
which had been contravened, and that the 
learned Magistrate had also pointed out that 
in Government Order 432, Food Department 
dated 12-4-1947 hulling paddy either by the 
owner or a person in charge of a mill without 
a permit was made punishable. The Privy 
Council decision in — ‘Srinivas Mall v Em- 
peror’, 1947-2 Mad L J 328 was relied' upon 

before my learned brother and he pointed out 
as follow's: 

Theie Sir Jonn Beaumont quotes a passage 
from the judgment of the Lord Chief Justice 
where a specific mention is made that in 
cases where the legal provision contravened 
exempts matters in which MENS REA is 
made not necessary in such cases the master 
can be maae liable for the ac‘s of servants, 
ihe learned counsel also relies upon the judg- 
ment of the Chief Justice of Bombay in — 
Tsak Soloman Macrnull v. Emperor’, AIR 1948 
Borm 364. 1 do not find that the Bombay 
decision can be of much help to the facts of 
tne present case. Here according to the order 
promulgated ‘any owner who allows paddy to 
be hulled in his rice mill without a permit 
is made liable’.” 


\ij jLuc qutfbtiuil 


T\/m\Tn TSr, / . . ---v. nniu KJ1. 

MENS REA which is required in such cases 
formed also the subject-matter of discussion in 
— ‘Narayana Naik v. State’, 1950 Mad W N 
Cri. 302 where reliance was placed in — ‘Bhola- 
prosad v. The King’, 53 Cal. W. N. 300, before 
Panchapagesa Sastry J. Panchapagesa Sastri 
J. field tnat what was meant bv sayin^ that 
MENS REA should be established was that it 
should be proved that the accused had a guilty 
mind in doing the act; if the accused knew 
that the law and the conditions of the 
licence given to him required that he 
should comply with certain formalities (such 
as making certain entiies in the receipts issued 
by him) and with that knowledge he delibe 
rately omitted to comply with those forma- 
lities, he must be held to have a guilty mind- 
what the law requires is only a conscious viol^ 
hon of the statute and the profit motive o^ 
anything analogous to it is not essential “ 
that case Panchapakesa Sastri J. examiney 6 ' 
levant circumstances and found that the -V. s ' 
mind°uld HOt have esca P ed having ? gullty 

(8) In the instant case let us ef" 1116 the 
circumstances which the Taluk <?^ ply Officer 

found when he raided the mill owner ’ the 
accused, is living in the vilP 1 ' n0 * * ar * rom 
the mill. The mill was ker working at the 
most unusual part of the nF namely 2-30 a.m. 
On seeing the Taluk Sup-^ Officer many per- 
sons with head loads of ^ ddy dispersed helter- 
skelter. Then the per^ who was cau S ht was 
the driver with the r^chine running with the 
hull full of paddy Ad the vazh .i ful1 of r iee. 
The owner could ^ escape having knowledge 
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that his mill was being run in the night and 
that it was hulling paddy without permits and 
the hulled padd\ iu; heing brought into ac- 
count. The accused cannot escape by saying 
that because he was living at some distance he 
had no knowledge of the mill running, tor in 
order to run the mill there must be consump- 
tion of oii and other incidental expenses. So 
how can this owner escape knowledge of the 
fact that his mill was being run at nights for 
illegal purposes? Therefore, in this case even 
if a conscious violation of the statute is re- 
quired such conscious violation was present in 
this case and can be deduced from the circum- 
stances set out above. 

(9) But as a matter of fact this plea of MENS 
REA is very often used without fully com- 
prehending its place either in the Indian Penal 
Code or in the special Acts which are being 
enacted in larger and larger numbers. It is 
an almost immemorial common place of English 
Judges to state that there can be no conviction 
on a criminal charge, unless the prisoner has 
a ‘mens rea’ or guilty mind. The maxim which 
lays down this doctrine (‘actus non facit reum 
nisi mens sit rea’): (‘Non est reus nisi mens 
sit rea’) has been traced by Sir James Stephen 
backwards through Lord Coke to the laws of 
Henry I. Its meaning was discussed with great 
elaboration in two cases ( — ‘R. v. Prince’, (1875) 
2 CLR 154) and — ‘R. v. Tolson’, (1889-23 Q 
B D 108) where the Judges differed completely 
as to its application. In the last case, Stephen 
J., with characteristic independence expressed 
an opinion that the maxim i'.sdf was not of 
much practical value, and was not only likely 
to mislead but was absolutely misleading and 
in this opinion, Manisly J. who agreed with* 
him in nothing else, most heartily concurred. 
When the maxim originated, criminal law 
practically dealt with common law offences, 
none of which was defined. The law gave 


these special Acts. Here the object of the State 
is merely to compel the adoption of a particular 
line of conduct, and the penalties that are im- 
posed are intended, nor for punishment, but 
for prevention as the only means which the 
State has at its disposal for the enforcement of 
its laws. Now, in regard to such cases, ques- 
tions have frequently arisen, whether a person 
is punishable under the statute, when he has 
violated its provisions in ignorance of the fact 
on which the violation depends. In some cases 
of this sort, the Judges, influenced by the ‘mens 
rea’ doctrine, have sought to solve the ques- 
tion by enquiring whether the proceeding was 
really a criminal proceeding or not. It is now, 
however, settled that the true test is to look at 
the object of each Act that is under considera- 
tion to see how far knowledge is of the essence 
of the offence created. In arriving at this de- 
cision, it has been held material to enquire: 
(1) Whether the object of the statute would be 
frustrated, if proof of such knowledge was 
necessary; (2) Whether there is anything in the 
wording' of the particular section which implies 
knowledge; (3) Whether there is anything in 
other sections showing' that knowledge is an 
element in the offence, which is omitted or 
referred to in the section under discussion. 
These tests have been applied in cases arising 
under the Licence Laws and other special enact- 
ments. 

(12) The place of mens rea in special Acts 
has been discussed at considerable length in 
Supreme Court decision in — ‘Hariprasada Rao 
v. The Stale’, 1951 Mad W N Cri 102 (S.C.). 
There the English decisions were examined & 
have been cited with approval. It is pointed 
out there that in — ‘Moused Brothers Ltd. v. 
London and North Western Railway*, (1917) 
2 K. B. 830 at P. 844, Viscount Reading C. J. 
dealing with a case under the Railways Clauses 
Consolidation Act, 1845, observed as follows: 


them certain names, such as treason, murder, 
burglary, larceny or rape and left any person 
who was interested in the matter to find out 
for himself what these terms meant. To do 
this he had to resort to the explanations of text- 
writers and the decisions of Judges. There he 
found that the crime consisted not merely in 
doing a particular act, such as killing a man, 
or carrying away his purse, but in doing the 
act with a particular knowledge or purpose. 
This superadded menial state was generalized 


“ ‘Prima facie* then, a master is not to be made 
criminally responsible for the acts of his 
servant to which the master is not a party. 
But it may be the intention of the Legis- 
lature, in order to guard against happening 
of the forbidden thing, to impose a liability 
upon a principal even though he does not 
know of, and is not party to, the forbidden 
act done by his servant. Many statutes are 
passed with this object. Acts done by the 
servant of the licensed holder of licensed 


by the term ‘mens rea*. 

(10) But under the Penal Code such a maxim 

is wholly out of place. Every offence is de- 
fined, and the definition slates not only what 
the accused must have done, but the state of 
his mind with regard to the act when he was 
dong it. It must have been done, knowingly, 
voluntarily, fraudulently, dishonestly, or the 
like. And when it is stated that the act must 
be done with a particular knowledge or inten- 
tion, the definition goes on to state what he 
must have known, or what he must have in- 
tended. • 

(11) If this is the cose with the Indian Penal 
Code, we find now a large and growing class of 
statutory offences, rtvhero ads previously in- 
nocent are forbidden, or ads previously no- 
tional are commanded, simply because the State 
considers such legislation necessary for its own 
interests, or for the protection of some particu- 
lar class of community. We shall now examine 
what place this plea of mens rea has got in 


premises render the licensed holder in some 
instances liable, even though the act was done 
by his servant without the knowledge of the 
master. Under the Food and Drugs Act there 
are again instances well known in these 
Courts where the master is made responsible, 
even though he knows nothing of the act done 
by his servant and he may be fined or ren- 
dered amenable to the penalty enjoined by 
the law. In those cases the Legislature abso- 
lutely forbids the act and makes the principal 
liable without a mens rea.’* 

(13) In the same case, Atkin J. expressed the 


ame view in these words: , 

“I think that the authorities cited by my Lora 
make it plain that while prima facie a Pfin - 
cipal is not to be made criminally responsible 
for the acts of his servants, yet the Legis- 
lature may prohibit an act or enforce a duty 
in such words as to make the prohibition or 
the duty absolute; in which case the principal 
is liable if the act is in fact done by ms 
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servants. To ascertain whether a particular 
Act of Parliament has that effect or not re- 
gard must be had to the object of the statute, 
the words used, the nature of the duty laid 
down, the person upon whom it is imposed, 
the person by whom it would in ordinary cir- 
cumstances be performed, and the persorTupon 
whom the penalty is imposed. If authority 
for this is necessary, it will be found in the 
judgment of Bowen L. J. in — ‘Reg v Tyler’ 
(1891) 2 Q. B. 588 at P. 592” S ’ 

(14) In — ‘Mullins v. Collins’, (1874) 9 Q. B. 
292 tne servant of a licensed victualler having 
knowingly supplied liquor to a constable on 
duty without the authority of his superior 
officer, it was held that the licensed victualler 
was liable to be convicted although he had no 
knowledge of the act of his servant. In dealing 
with this case, Blackburn J., observed thus • 

“If we held that there must be a personal 
knowledge in the licensed person, we should 
make the enactment of no effect.” 

• (1 5 > There are many other cases in England 
in which tne same view has been enunciated 
and some . of them have been collected and 
classified in the judgment of Wright J in — 

v. De Rutzen’ (1895) 1-Q. B. 918 at P. 
J lr - a familiar English cases are:— ‘R. v . Duke 
of Leinster’, (1924) 1 KB 311. c.f. 18 Cox 2 * — ‘R 
v Bishop’, (1879) -5 Q.B.D. 259; -‘Hobbs v. 
Coiporauon of Winchester’, (1910)-2-KB 471* 
— ‘Betts v. Armstead’, (1888) 20 Q.B.D.' 771;’ 
— Goulder v. Rook’, (1901) 2 K. B. 290; —‘Laird 
v. Dobell, (1906) 1 K. B. 131; - ‘Cundy v 

i vS° C ? 5 (1?84) 13 Q.B.D. 207. The principle 
laid down in these cases has been followed ‘in 
several cases in this country also. 

(16) There cannot be the slightest doubt 
therefore that in the circumstances of the case 
and in terms of the particular enactment which 
this accused has violated the master is liable 
ior the acts of his servants notwithstanding the 
plea that he might put forward that as the acts 

‘mens tea’ ^ his knowled ^ tad* no 

(17) In the result, this criminal revision peti- 
tion, wholly devoid of merits, is dismissed. 

B/KS - Revision dismissed. 
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FULL BENCH 

P. V. RAJAMANNAR C. J., SOMASUNDARA1YT 

and venkatarama aiyar JJ 1 

Veera i u an d Others, Appellants v. 
Bandi Narayanamma, Respondent. 

DA 25 -A 1952 88 1948 and Memo of objections, 

La 7 ~ Widow — Maintenance — 

— Income of family as on 
which date relevant. y as on 

The widow of a deceased coparcener in 
a joint Hindu family has a right of main- 
tenance against the surviving coparceners 

- s iare °f ^ er deceased husband 

U^ rtZ V1Ve l^ them - This is an abso- 
lute right which accrues to her as a 

% e ^ eT u° f u he j 0int ? amlly ‘ °. n th e death 
ox her husband a widow continues to be 

a member of the joint family along with 

the male coparceners. Her fortunes are 

bound up with the fortunes of the family 

the income of the family increases she 

will be entitled to the benefit of it. Like- 
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wise, if the income of the family decreases, 
sne must submit to a reduction of her 
maintenance. The quantum of mainte- 
nance to which a widow is entitled is sub- 
:eci to variation, even when fixed by the 
court, by reason of a change of circum- 
stances. Therefore, it is right to fix the 
rate of maintenance taking into considera- 
tion the income of the joint family at the 

time or the institution of her suit and rot 

291° n po/f- d 97 ti T\T° f i h /f<T husband: 27 MLJ 

Zjl, Poll., 2 1 Mad 45 and 21 Mr T 7 nn 

Bxpl. and Disting.; Case law discussed. 7 ’ 

(PSTclS 7 Q\ 

K. Ramacnandra Rao, for Appellants' Y G 
Knshnamurthy, for Respondent. ' 

RAJAiVIANNAR C. J. : This second appeal 
was first heard by Ramaswami J w h 0 eon 

awnr^nf 3t an ( important Question affecting the 
awaid of maintenance to the widow of a de 

ceased coparcener against the surviving copar- 
ceners arose in this case, on whicn there 

E re f. t0 a conflict of judicial opinion. 
Hence this reierence to a Full Bench. 

i (2 > The second appeal arises out of a suit filed 
b} the respondent for the recovery of main- 

the a fHt e p a rf the -f rate i C i RS * 1UUU per annum from 

the date of suit and for arrears of maintenance 
for about a year before the institution of the 
suit at the same rate, for provision for 
residence and other nii nor rehefs. The respon- 
A ■, ^deceased husband, Venkatarayudu, 
? nd deiendancs 2 and 4 who are appel- 

iL r * f ai i d f 3 i w . er ? , the undivided sons 
* defendant. The 3rd defendant (2nd 
ppe.L.nt) is the son of the 1st appe lent Toe 

respondent’s husband died undivided from the 
famny nearly 30 years before the suit. The 
lespondent claimed a sum of Rs 1000 as a 

ra } e maint ? n ance on the allegation 
that the family owned about 150 acres of land 
retching an annual income of Rs. 20,000 and 
had also a large moneylending business Th- 
aefenc ants pleaded ‘inter alia’ that soon after 
the plaintiff s husband’s death there was an 
agreement^ between the plaintiff’s father actin° 
on her be.ialf end the first defendant that the 
plaintiff should be paid a sum of Rs 100 oer 
annum towards her maintenance and that 
neither the plaintiff nor the defendants should 
asK for its alteration at any time. This amount 
was fixed, according to them, having regard 10 
the extent of the family estate at the time of 
the plaintiffs husband’s death namely, about 
54 acres of land of which 6 acres alone were 
wet The learned District Munsif of Kovur who 
tried the suit held that the arrangement wi 
up by the defendants was not ' true g an d jo 7 
ceeded to fix the maintenance. He h«ld that 
the quantum of maintenance had to be fixed 
taking into consideration the income of 1 / 
family on the date of the suit and the plaint s 
husband s share therein if he had h-L ve - 
He estimated the nett income of the ^f£ Jy at 
not less than Rs. 7000 and fixed a v\v‘ of Rs - 
750 per annum. He also awarded K , arrears 
of maintenance at the same rate / the year 
1943. The defendants appealed tr‘" s Subordi " 
nate Judge, who confirmed the C ' cisi0n of the 
District Munsif except as reA ds cos:s - The 
defendants thereupon filed A second appeal 
which is now before us 
(3) The main ground w veh was taken in ihe 
memorandum of appea 1 was that the lower 
courts should have he! that the P laintiff was 
entitled to maintenan^ onIy fr0m the share of: 
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her husband in the properties that the family 
owned and possessed at the time of his death. 
Learned counsel for the appellants pressed only 
this point before us. He contended that the rale 
of maintenance should be fixed having regard 
1 o the properties which were owned by the 
joint family at the time of the plaintiff’s 
husband's death and she should not get the 
benefit of subsequent acquisitions made by the 
family. 

(4) On this question there is direct authority 
in this court. In — ‘Manicka Mudaliar v. Sow- 
bagiummalh 27 Mad L J 21)1 it was hold by a 
Division Bench consisting of Sankaran Nair and 
Spencer JJ. that the amount of maintenance 
should be fixed with reference to the income 
of the family as it stood at the date of the suit 
and not as it stood at the date of the husband’s 
death. In that case, the plaintiff’s husband died 
in 1807 and the suit for maintenance was 
brought in 1911. When the plaintiff’s husband 
died the joint family was possessed of about 
1 acre of wet land and about U acres of dry 
land and was carrying on a small trade in 
cloth. After his death, the trade increased and 
the profits became large and properties were 
purchased out of the income from the trade. 
The income cf the family on the date of the 
suit was estimated at Rs. 17500 per annum on 
an average. The District Judge awarded main- 
tenance at the rate of Rs. 50 per mensem. It 
was contended that the lower court was wrong 
in fixing the maintenance with reference to the 
present income of the family but this contention 
was overruled. They observed : 

“It is not contended that the property cut of 
which the plaintiff seeks to be maintained is 
not joint family properly; that the defendants 
did not take her husband’s interest by sur- 
vivorship and that formed in part the nucleus 
of this acquisition. It is also clear that if 
the family income had been reduced, the 
plaintiff would only get a reduced rate of 
maintenance and she would not be entitled to 
have it fixed with reference to the family 
income at the date of her husband’s death.’* 
They followed two rulings of the Bombay High 
Court in — ‘Madhavrav Keshav Tilak v. Ganga- 
bai\ 2 Bom 639 and — ‘Adhibai v. Gurusandas 
Nuthur’, 11 Bom 199. In — ‘Madhavrav Ke- 
shav Tilak v. Gangabai’, 2 Bom 639, Westropp 
C J and Kemball J. had held that a Hindu 
widow is not entitled to a larger portion of the 
annual produce of the joint family property as 
maintenance than the annual proceeds of the 
share to which her husband would have been 
entitled on partition were he then living, and 
this decision had been followed in the latei 
case. Wadsworth J. followed the decision in “ 
‘Manicka Mudaliar v. Sowbagiammal’, 27 Mad 
L J 291 in — ‘Veerayya v. Chcllamma’, ILR 
1939 Mad 234. No doubt, that was a suit for 
enhancement of maintenance already fixed by a 
decree oi court. But the principle applied was 
the same. He held that the maximum which 
could be awarded to the widow be the amount 
of the income from the share to which her 
husband would have been entitled had he been 
alive and a coparcener at the date of the suit 
for enhancement. ’The learned Judge pointed 
that the ruling in — ‘Manicka Mudaliai v. 
Sowbagia Ammal’. 27 Mad L J 291 had not been 
challenged by subsequent rulings of this court 
in the 24 years which had elapsed since that 

decision had been passed. . 
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(5) The only support which learned counsel 
for the appellant sought for the contrary view 
for which he contended was from certain obser- 
vations in two decisions of this court. In — 
‘Jayanti Subbiah v. Alamelu Mangamma’, 27 
Mad 45, Bhashyam Aiyangar J. said: 

“When an undivided Hindu family consists of 
two or more males related as father and sons 
or otherwise and one of them dies leaving a 
widow, she has a right of maintenance against 
the surviving coparcener or coparceners, 
‘quoad’ the snare or interest of her deceased 
husband in the joint family property which 
has come by survivorship into the hands of 
the surviving coparcener or coparceners, and 
though such right does not in itself form a 
charge upon her husband’s share or interest 
in the- joint family property, yet, when it 
becomes necessary to enforce or preserve such 
right effectually, it could be made a specific 
charge on a reasonable portion of the joint 
family property, such portion of course not 
exceeding her husband’s share or interest 
therein.” 

(6) In — ‘Rangathayi Ammal v. Munuswami 
Chetti’, 21 Mad L J 706, the following passage 
occurs in the judgment in a discussion as to 
the amount of maintenance which a Hindu 
widow is entitled to : 

“No hard and fast rule can be laid down that 
she is entitled to a particular fraction of the 
income, although she could, in no event, claim 
more than the income of the share of the 
estate which her husband would have been 
entitled to, if a division had taken place 
during his lifetime.” 

As pointed out in — ‘Bansidhar Lala v. Cham- 
poo Bibi Mst.\ 21 Luck 152, the observations 
in — ‘Jayanti Subbiah v. Alamelu Mangamma’, 
27 Mad 45 cited above can scarcely be regarded 
as authority for the proposition that the maxi- 
mum limit for the maintenance allowance of a 
Hindu widow is her husband’s share in the 
income of the family property at the time of 
his death. In that case, no question arose as to 
the amount of maintenance. A creditor of the 
deceased husband of a widow had obtained a 
decree on a promissory note executed by him 
and in execution of that decree he became the 
purchaser of the house which belonged to the 
deceased in which the widow was living. When 
the decree-holder proceeded to obtain delivery 
of the house he was resisted bv the widow on 
the ground that she had a right of residence 
during her lifetime and that she could not 
therefore be ejected from the residential portion 
of the house. The District Judge upheld her 
contention. But the learned , Judges of this 
court reversed the decision of the District Judge 
on this point. It was in the course of dealing 
with the nature of the widow’s right of main- 
tenance that the learned Judge made tne 
observations above extracted. In — ‘Rangatnayi 
Ammal v. Muniswami Chetti’, 21 Mad L J 7Ub, 
no doubt the question was, what was 
proper rate of maintenance to be awarded t 
a widow against her step-son. It appears 
the facts set out in the judgment that no con- 
siderable time elapsed between the death oi nei 
husband and the institution of the sUl .V 
maintenance by the widow. No question there- 
fore arose as to whether the income of tne 
family on the date of the husbands death or 
on the date of the institution of the suit should 
be taken into consideration in fixing the amount 
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of maintenance. We cannot therefore take this 
decision as a direct authority on the question 
now before us. We may also mention that 
there is no reference by the learned Judges to 
the Bombay decisions which were referred to in 
— ‘Manicka Mudaiiar v. SowbagiammaP, 27 
Mad L J 291. 

(7) On principle, we are in entire agreement 
with the decisions in — ‘Manicka Mudaiiar v. 
SowbagiammaP, 27 ivlad L J 291 and — ‘Veer- 
ayya v. ClieilammaP, ILR 1939 Mad 234. The 
law is well settled that the widow of a deceased 
coparcener in a joint Hindu family has a right 
of maintenance against the surviving copar- 
ceners ‘quoad’ the share of her deceased husband 
which survives to them. This is an absolute 
right which accrues to her as a member of the 
joint family. The correct conception of the 
widow’s right is thus set out in — ‘Lingayya 
v. Kanakamma’, I L R 38 Mad 153, at p. 154: 

“The wives of the male coparceners in a Hindu 
family are not entitled to equal shares with 
the males in the family estate, nor do they 
take their husband’s shares by representation 

in place thereof, they are 
entitled to a portion of their estate for their 
enjoyment during their lifetime sufficient to 
maintain them in comfort according to the 
means of the family. This is an absolute right 
due to their membership in the family and 
does not depend on their necessity arising 

from their want of other means to suonort 
themselves. 

<Vide also — ‘Commr. of Income-tax v Bhag- 
•wati\ ILK 1947 All 543 at p. 551 P.C.). ' 

(8) It must not be overlooked that the wives 
or widows of the coparceners, though they may 
not be themselves coparceners are members of 
the undivided family along with the males. 

( Bhagwati v. Commissioner of Income-tax’ 
ILR 1941 All 43), There can be a joint family 
even with the single male member provided 
there are widows of the deceased coparceners 
or other persons entitled to maintenance from 

t Y ed ? thunni v - Commissioner of IncomS 
tax, Madras’ 56 Mad 1). Their Lordships of 
the Judicial Committee expressly say that they 
do not agree that a Hindu joint family neces- 
f^ily consists^ of male members only: (-1 
Kalyanji Vithal Das v. Commissioner of 
Incometax, Bengal’, ILR 1937-1 Cal 653 PCI 
There can be a joint family where there are 
widows only, for a Hindu joint family is not 
finally terminated so long as it is possible in 
nature or law to add a male member to it 
Any of the widows can bring into the family a 
new male member by adoption (Mayne’s HinHn 
Law, 11th Edn., page 334). 7 s Hlndu 

(9) It follows, therefore, that on the death of 
her husband a widow continues to be a member 
of the joint family along with the m a!e 
coparceners. Her fortunes are bound un with VI!! 
fortunes, of the family. If the FncorFe^ he 
family increases she will be entitled tn thl 
benefit of it. Likewise, if the income of the 
family decreases she must submit to a reduction 
of her maintenance. The learned advocate fVY 
the appeHants did not contest the proposition 
that the quantum of maintenance to which V 
widow is entitled is subject to variation even 
when fixed by the court, by reason of a change 
of circumstances. This feature is inconsistent 
with the contention of the appellants that the 
widow’s maintenance should be fixed taking into 
consideration her husband’s share in the in- 

1953 Mad/21 & 22 
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come of the joint family at the time of his 
death and at no subsequent time. Reference 
was made to the decision in — ‘Audemma v. 
V aradareddi , ILR 1948 Mad 803. The exact! 
question which is now before us did not arise 
m that case. But Govindarajaehari J. notices 
the apparent conflict between — ‘Rangathavi 
Ammal v. Munisami Chetti’, 21 Mad L J 706 
~ Manicxa Mudaiiar v. Sowbagia Ammal’, 
2 .i Mad LJ 291. It was unnecessary for the pur- 
pose of that case to resolve the conflict. But 
, we agree with the following observations made 
by tne learned Judge in dealing with the claim 
ioi maintenance by a widow against coparce- 
nary property in which at one time her husband 
was a snarer: 

“If it is borne in mind that the widow’s right 
of maintenance is the truncated right which 
still remains out of what was at one time a 
claim to a share of the family property, there 
will be no difficulty in recognising that, as a 
necessary and logical consequence of the 
nature of the right possessed by the widow 
her maintenance would be dependent upon 
the varying fortunes of the family. Her 
comforts would dwindle if the family property 

1S « 1 ledl i cec ! ; ^ the becomes more 

affluent she will be entitled to participate in 
that affluence.” 

We have therefore no hesitation in holding that 
in fixing the rate of maintenance the courts 
below were right in taking into consideration 
the income of the joint family at the time of 
the institution of the suit. Having regard to 
the net income estimated at Rs. 7,000, we think 
that the amount fixed by the courts below, 
namely Rs. 750 per annum, is proper and 
reasonable. We see no reason to alter that 
figure.. The second appeal and Memorandum of 
objections are dismissed with costs. 

A/M.K.S. Appeal dismissed. 
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CHANDRA REDDI J. 

TK Sy 5 d ™ laim , a ?,. Sahib, Appellant v. Kader 
Ibrahim Meeral Bivi and others, Respondents 

1952 C ° nd Appeal No * 1461 of 1948 > D/- 29. i. 

(a) Family settlement — Essentials — For a 
family settlement, the parties thereto must 
have, competing titles in respect of the proper 

Anno: T. P. Act, S. 5 N. 4. 

(b) Muhammadan Law — Snrrnccfat. r>^ 

opTate h as en esto°ppe[ UtUr rF ^^ceToeT Tot 

operate as estoppel — (Evidence Act (1872), S. 

As Muhammadan Law prohibits relin- 
quishment of rights of future inheritance 

whether for consideration or not, such a S 
linquishment is void and it cannot be rt 
Jnlrpnf aS an . esto PP e l against the heir 

nnSfatlni- a + S to P r . ecl ude him from re- 
pudiating the transaction by which he was 

nf« : 41 Mad 365 Rel * on * ILR 7936 All 

a If* . (Para 10) 

Apart from it, there can be no estoDnel 
on a question of law; or against statute- 
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AIR 1939 PC 201 Relied on. (1945) 2 MLJ 
208 Ref. (Para 11) 

Anno: Evi. Act, S. 115 N. 3(c), 50. 

(c) Transfer of Property Act (1882), S. 35 — 
Courses to be elected must be legal — Doctrine 
cannot be resorted to cure illegality. 

No question of election arises when one 
of the courses open to the person is not a 
legal or lawful one. If the result of elect- 
ing one of the remedies is to put a person 
to the necessity of choosing a course which 
is opposed to law this doctrine should not 
be invoked. The doctrine of election cannot 
be resorted to in order to cure an illegality: 
Case law referred. (Para 13) 

Anno: T. P. Act, S. 35 N. 15. 

(d) Muhammadan Law — Gift — Gift by 
father to his sons — Eldest son alienating pro- 
perties donated to him — Death of father — 
Suit by eldest son for partition of father’s 
estate — Maintainability. 

A, a Muhammadan, executed a gift deed 
in favour of all his sons. B, his eldest son, 
alienated the properties donated to him 
for consideration. On A’s death B sued for 
partition and possession of his share in A’s 
property. 

Held (1) that the gift deed was invalid 
under the Muhammadan Law and hence 
inoperative. 

(2) that there was no estoppel against 
B by reason of his sale of the properties 
gifted to him under the deed. 

(3) That A would be deemed to have 
died possessed of the entire estate includ- 
ing what was gifted to B and that the par- 
ties in the suit were entitled to share in 
the entire estate in accordance with the 
provisions of Muhammadan Law. 

(Para 15) 

S. Ramachandra Iyer, for Appellant; G. R. 
Jagadesa Iyer, for Respondents. 

JUDGMENT: The plaintiff is the appellant. 
His suit for partition of his father’s estate and 
for possession of 98-616 share in those proper- 
ties with past and future mesne profits was 
dismissed by the District Munsif of Tenkasi, 
which was confirmed on appeal by the District 
Judge of Tinevelly. 

(2) Plaintiff and defendants 1 to 7 are the 
children of one Sehu Mian Tharaganar by his 
three wives. On 9-7-1934, Sehu Mian executed 
Ex. D 1, a gift deed in which he made various 
dispositions, the construction of which is one of 
the tasks in this appeal. He died in April 1941. 
Prior to his death, the plaintiff, who was one 
of the donees under the deed sold a portion of 
the properties under Ex. D. 2 for a sum of 
Rs 200. In 1943, i.e., on 10-3-1943 the plaintiff 
alienated the other properties which were gifted 
to him under Ex. D. 1 for a sum of Rs. 2235, 
the sale deed being Ex. D. 3. Having sold 
away the properties which he got under the 
gift deed, he filed the suit, which has given rise 
to the present appeal, for the reliefs mentioned 

above. , 

( 3 ) While the 2nd defendant supported the 
plaintiff the other defendants contested the suit. 

The defences to the suit, were 

1. That the gift deed was a valid one 

2. That even if it were not valid as a gift, it 
amounted to a family settlement, and 

3 That the plaintiff was estopped from aues- 
tioning the validity of the settlement deed. 


The trial court answered the issues relating to 
the family settlement and estoppel in favour 
of the defendants and against the plaintiff and 
dismissed the suit. On appeal, the District 
Judge agreed with the trial court on the issue 
as to estoppel and in that view thought it un- 
necessary to consider whether the dispositions 
under Ex. D. I could amount to a family settle- 
ment or not. In the result, the appeal was dis- 
missed with costs. 

(4) The plaintiff, who is dissatisfied with the 
decision of the District Judge has preferred the 
second appeal. In support of the appeal, vari- 
ous contentions were put forward by Mr. Rama- 
chandra Aiyer. 

(5) The first point that arises on these con- 
tentions is whether Ex. D. 1 evidences a valid 
gift in favour of the plaintiff and defendants or 
not. In spite of the strenuous arguments of 
Mr. Jagadisan to convince me that the gifts in 
favour of the several donees are valid and can 
take effect, I am satisfied that the dispositions 
made by the donor under Ex. D. 1 are opposed to 
the provisions of Muhammadan law & therefore 
void. It is unnecessary for me to make a de- 
tailed examination of the various provisions 
in Ex. D. 1 as the document prima facie appears 
to contain invalid gifts. 

(6) Mr. Ramachandra Aiyar, while arguing 
that the dispositions in favour of the other 
parties were void, being forbidden by Muham- 
madan law, wanted to save the gift in favour 
of the plaintiff by urging that there is nothing 
invalid so far as the disposition in favour of 
the plaintiff is concerned. I do not think I 
can give effect to this argument. On reading 
the documents as a whole and having regard 
to the fact that these gifts are inter-dependent 
on one another, I should hold that Ex. D. 1 as a 
gift deed was invalid. 

(7) Finding that it is a hopeless task to sup- 
port the validity of Ex. D. 1 as a gift deed Mr. 
Jagadisan attempted to have the various gifts 
upheld on the plea of a family settlement, which 
plea found favour with the trial court. I do not 
think I can accept this argument. Apart from 
the question whether an invalid gift can be 
supported as a family settlement which seems 
to be doubtful in view of the decision in — 
‘Phul Bee Bee v. R. M. P. Chettiar Firm’, 13 
Rang. 679 which decided that an invalid gift 
cannot be construed as a family settlement, 
it looks to me that it is futile to contend in this • 
case that the gift deed evidenced a valid family 
settlement. For a family settlement, the parties 
thereto should have competing titles in respect 
of the properties in dispute. In — ‘Rammayya 
v. Lakshmayya’, ILR (1943) Mad 1, in dealing 
with the argument that an arrangement, which 
was sought to be supported in that case was a 
bona fide settlement of family disputes, their 
Lordships of the Privy Council remarked thus: 

“But what is important to notice is this, that 
Subbaramayya had no right to the properties 
except what he derived by the gift made 
in his favour by Bangaramma. Since it has 
not been shown that Subbaramayya had any 
competing title of his own in respect of the 
properties in dispute, there can be no basis 
in their Lordships’ opinion for a valid fa- 
mily settlement between thfc parties which 
would bind the reversion. In — ‘Khunilal v. 
Gobind Krishna Narain’. 33 All 356, their 
Lordships pointed out that ‘the true test to 
apply to a transaction which is challenged by- 
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the reversioners as an alienation not binding 
on them is whether the alienee derives title 
from the holder of the limited interest or 
life tenant.’ In the present case, it is clear 
that what title Subbaramayya had to the 
properties was acquired under the compro- 
mise from the widow since he had no ante- 
cedent title of his own to them. In the cir- 
cumstances their Lordships agree with the 
High Court that the claim of the contesting 
defendants to a two thirds share of the pro- 
perties cannot be sustained on the basis of 
the arrangement in 1867.” 

(8) In support of his contention that Ex. D. 1 
could be viewed as a family settlement, Mr. 
Jagadisan placed reliance on a ruling of the 
Allahabad High Court in — ‘Poohar Singh v 
Dulari Kunwar’, 52 All 716. But that decision 
is not an authority for the proposition that, to 
sustain a family settlement the parties thereto 
need not have competing titles. All that that 
case laid down was that the dispute need not 
be a present one & that the existence of a fa- 
mily dispute to be settled was not essential to 
the validity of a family arrangement. So, this 
contention also fails. 

(9) This leads me to the question whether 
the plaintiff was in anyway estopped from claim- 
ing a share in the suit properties. In coming 
to the conclusion that the plaintiff was so es- 
topped, the learned District Judge relied on a 
ruling of the Allahabad High Court in — ‘Lata- 
fat Hussain v. Hidayat Hussain’, ILR 1936 All 
834. It was laid down there that a relinquish- 
ment or renunciation of a future right of in- 
heritance is void as it is prohibited under 
Muhammadan Law; but the heir apparent who 
so renounced that future right to inherit may 
be estopped from claiming the inheritance 'when 
it falls due by this conduct. The opinion of 
the learned Judges was that while the relin- 
quishment or- renunciation of the future right of 
inheritance is void, a contract made bv the heir 
for consideration not to claim that right can 
not be in anyway illegal or forbidden bv any 

!? w ' T u an L Un i able to a P° recia te the distinction 
drawn by the learned Judges. I fail to see how 

a contract to enforce a thing which is void can 
be said to be valid. With respect to the learn- 
ed Judges, I am unable to accent the proposition 
a S a sound one Section 23 of the Indian Con- 
tract Act lays down in unmistakable terms that 
t is only contracts which are not forbidden by 
law. that are valid and can be enforced 

(10) Further this ruling seems to be opposed 
to the view taken in our High Court In — 
‘Asa Bee vi v. Karuppan Chetti’, 41 I C 361 
the question arose whether an arrangement by 
which an heir apparent renounced his future 
right for consideration to inherit property was 
a valid one and could be enforced. Sadasiva 
A^ar J took the view that as Muhammadan 
Law prohibits relinquishment of rights of 
ture inheritance, whether for consideration or 
not such a relinquishment was void and if 
could not be relied upon as an estoppel, while 
Spencer J. came to a contrary conclusion In 
the opinion of Spencer J. a renunciation of a 
right to succession is not opposed to the prin 
ciples of Muhammadan law and when under 
that arrangement the heir apparent accepts a 
benefit, he is estopped from repudiating the 
transaction by which he has benefited. Dealing 
with the question of estoppel, Sadasiva Aiyar 
J. observed, there can be no question of estop- 
pel on a question of law and that the represen- 
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tation in order to work as an estoppel must be 
a material statement of fact ana must have 
reference to present or past state of things. 

(Ill On this difference of opinion, the matter 
came up for hearing before Sir John Wallis 
C. J., Bake well J. and Kumaraswami Sastriar J. 
The decision of these three Judges is reported 
in — ‘Assabeevi v. Karuppan Chetti’, 41 Mad 
365. The learned Judges agreed with the con- 
clusion arrived at by Sadasiva Aiyar J. on the 
ground that the transfer of an expectancy of 
that kind was not permitted by Muhammadan 
law. They did not expressly state that there 
could be no estoppel in such a case. However 
in view of the fact that the learned Judges 
agreed with Sadasiva Aiyar J. that the second 
appeal should be dismissed, which could only 
be on the basis that the heir apparent who en- 
tered into the arrangement referred to above 
was not estopped from claiming a share in the 
inheritance it can be reasonably assumed that- 
they concurred with Sadasiva Aiyar J. on that 
point also. Even apart from it, the principle 
that there can be no estoppel on a question of 
law or against statute cannot be open to serious 
doubt. In — ‘Kartar Singh v. Dayal Das’, AIR 
1939 P. C. 201, it was laid down by the Privy 
Council that there could be no estoppel on a 
statement of law relating to the validity of no- 
mination of a person as a chela under the terms 
of a will. See also — ‘Virayya v. Bapayya’, 1945- 

208. 

. Mr. Jagadisan sought to support the 
judgment of the courts below on the question 
of estoppel by putting forward the following 
argument. By adopting Ex. D. 1 as a valid 
one the plaintiff induced the defendants to be- 
lieve that he would not claim a share in the 
suit properties and thereby led them to dis- 
charge the debts left by the donor. He re- 
ferred to a number of cases for the position 
that a party can be estopped if he has so con- 
ducted himself as to induce other person to act 
in a manner which would materially alfect their 
position. It is unnecessary for me to refer to 
any of these decisions as the foundation, neces- 
sary for building such an argument, has not 
been laid in this case. There is absolutely no 
evidence in this case that any debts were dis- 
charged by the defendants subsequent to the 
alienation by the plaintiff under Ex. D. 3. it 
follows that the plea of estoppel is not avail- 
able to the defendants in this case. 

(13) The next point that arises for considera- 
tion is whether there is any scope in this case 
f° r the doctrine of election. Mr. Jagadisan 
urged that by virtue of the plaintiff having 
alienated a major portion of the properties un- 
der Ex. D. 3 in 1943 , long after succession open- 
ed which amounts to his having accepted the 
validity of the gift deed, he cannot be permitted 
to resile from that position and challenge Ex. 

P* I cto not think I can agree with this con- 
tention. For one thing, I am not able to see 
anything in Ex. D. 3 which amounts to an ac- 
ceptance of the whole gift deed as a valid one 
or a declaration of his intention not to claim a 
share m the properties as argued by the learn- 
ed counsel for the respondents. Secondly, even 
if there is any such acceptance no question of 
election arises, when one of the courses open to 
him is not a legal or lawful one. If the result 
of electing one of the remedies is to put a per- 
son to the necessity of choosing a course which 
is opposed to law, this doctrine should not be 
invoked. I think the doctrine of election can- 
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not to be resorted to in order to cure an illegality. 
|The following passage in Mulla’s Transfer of 
'Property Act III edition page 168 is pertinent. 

“The doctrine of election cannot be resorted to 
in order to cuie an iliegaiity and a gift which 
infringes the rule against the perpetuities 
cannot be used to raise a case for election.” 

In — ‘Volloston v. King’, 1869 L. R. 8 Eq, 165 
a testatrix under her marriage settlement had 
power to appoint a fund to her children. She 
appointed a part of the fund to her son C for 
life, with remainder to such persons as C might 
by will appoint. C was in esse at the time 
when the power was created and therefore, the 
remainder after C’s life estate was void as con- 
travening the rule against perpetuities. By the 
same will she made a general residuary appoint- 
ment of the settled fund to her daughter to 
whom she bequeathed other benefits. As the 
gift of the remainder to C’s testamentary ap- 
pointees was void, the daughters were not put 
to their election. In a latter case in — ‘Re 
Oliver’s Settlement’, 1905-1-Ch. 191 Farwell J. 


tion under Ex. D. 1 will take effect for the 
reasons stated above. The resulting position is 
that Sehu Mian Thanagunar would be deemed 
to have died possessed of the entire estate in- 
cluding what was gifted to the plaintiff and that 
the parties in the suit are entitled to share 
in accordance with the provisions of Muham- 
madan law. What follows is that the plaintiff 
will be entitled to a share in the estate left 
by his father under Muhammadan law along 
with the defendants. For this purpose the pro- 
perty alienated by him and the property gifted 
to the 2nd defendant but which has not been 
included in the suit, will also form part of the 
property to be partitioned amongst the various 
sharers. 

(16) In the result there should be a prelimi- 
nary decree for partition. In allotting the 
shares to the parties the suit properties and the 
properties alienated by the plaintiff not only 
under Ex. D. 3 but also under Ex. D. 2 as well 
will be valued as on the date of the allotment 
of the shares and the properties alienated by 


said 

“the court will refuse to aid a testator to com- 
mit any breach of the law.” 

To show that the passage extracted above does 
not contain a sound principle of law. Mr. Jaga- 
disan cited to me a decision of Kekewich J. 
in — ‘i n re Bradshaw; Bradshaw v. Brad- 
shaw’, 1902-1 Ch 436, where the learned Judge 
was not inclined to agree with the principle 
embodied in the cases referred to in that pas- 
sage. - . 

(14) But in — ‘Cook v. Frederick’, 1910-1-Ch. 
1 the court of appeal was not prepared to fol- 
low the opinion of Kekewich J. and preferred 
to follow rulings which took the contrary view. 
Cozens-Hardv Master of the Rolls who delivered, 
the judgment of the Court, expressed the opi- 
nion that the view taken by the majority of the 
Judges which was opposed to the one adopted 
by Kekewich J. in — ‘In re Bradshaw , 19ft 2- 
1-Ch. 436 was a sound one and he did not tninK 
that he could usefully add anything more than 

to sav that , . 

“I desire for myself to adopt not merely the 

decision but the careful and elaborate reason- 
ing of Farwell J. in the case of — ‘In re 
Oliver’s Settlement’, 1905-1-Ch. 191. 

It may be mentioned that the last mentioned 
case is one of the cases relied on by the learned 
author in support of his view. 


(15) Mr. Jngadisan then referred to ‘Doug- 
las Mezi v. Umphelby’, 1908 A. C. 224 and con- 
tended that the facts in that case are analogous 
to the present one and that I should decide this 

•case on the same lines. Even if 1 . ap J? ly the 
principle laid down in that decision to the pre- 
sent case the plaintiff cannot be non-suited on 
the doctrine of election. All that was laid down 
jn _ ‘Douglas Menzies v. Umphelby’, 1908 A C. 
224 was that a person who claims under law 
and against a will cannot claim a leS^y given 
to him under the will. i.e„ a person who defeats 
a will in part cannot claim a legacy under 
another part of the will. Giving effect to the 
principle laid down in that case, all that 
rnnlcl be legitimately argued is that the 
nlaintifT who was trying to defeat the 
rift deed could not get any beneflt under 

another part of the same document and that he 
anotner pai renounce the benefit 

Seh he has derived under the gift deed. But. 
in this ease the same result will be reached as 
a corollary to my having held that no disposi- 


the plaintiff should be allotted to the share of 
the plaintiff as a part of his share. 

(17) Mr. Jagadisan argues that it should be 
made clear in the judgment that if the proper- 
ties alienated by the plaintiff should exceed 
the value of the share to be allotted to him, the 
plaintiff will not be entitled to anything more 
by way of a share. I do not think it is neces- 
sary for me to state it because if as a matter 
of fact, the properties sold by him under Exs. 
D. 2 and D. 3 are equivalent to or in excess 
of the share to be allotted to him, he will cer- 
tainly not be given anything more. 

(18) It should also be made clear that plain- 
tiff would also be liable along with the other 
sharers for any debts that might have been 
left by their father. It follows that the decree 
of the lower appellate court, which confirmed 
that of the trial court cannot be sustained and 
ought to be set aside. On the mistaken view 
of the law, the courts below dismissed the suit 
instead of passing a preliminary decree on the 
terms indicated above. 

(19) In the result the appeal is allowed and 
the suit is remanded to the trial court passing 
preliminary decree and for consequential pro- 
ceedings. The appellant will got a refund of 
the court fee paid bv him in this anneal and 
in the lower appellate court also. The other 
costs incurred so far will abide the result. 
Leave refused. 

A/D.R.R. Appeal allowed. 
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MACK J. 

Veerni Soorayya. Petitioner v. Veemi Mal- 
lavva and others, Respondents. 

Civil Revn. No. 1370 of 1950, D /- 22-4-1952. 

Provincial Small Cause Courts Act (1887), 
Sch. II Art. 41 •— Joint and several decree for 
costs against several judgment-debtors — ®ne 
of them paying entire decretal amount — bull 
for contribution against other co-luderntent- 
deMors — Sell. II, Art. 41 is not applicable -- 
Suit is therefore cognizable by a Small Caw*? 
Court* 14 MM 480 and 28 All 292 Rel. on: AIK 
1941 Pat 49 Dist. <Para J) 

Anno: Prov. Sm. Cause Courts Act, Sch. II 

Art. 41 N. 1. 2 and 5. 

C Rama Rao, for Petitioner. 
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JUDGMENT : Petitioner and defendants 
were made jointly and severally liable on a 
decree for costs amounting to Rs. 442-8-0. 
Petitioner paid the whole amount and filed a 
small cause suit to recover Rs. 86-11-0 from 
defendants 1, 2 and 3 and from defendants 4 
to 7. The learned Small Cause Judge errone- 
ously held that this suit was not cognizable by 
a Small Cause Court and returned it for pre- 
sentation to the proper court. He followed a 
Patna decision — ‘Mt. Sarror Fatima v. Chau- 
dhury Seikh Mohammad Safiuddin’, AIR 1941 
Patna 49, which is not in point. It was there 
held that where a suit was brought by one co- 
sharer, who had paid land revenue to Govern- 
ment to recover contribution from the other 
co-sharers it could not be tried by a Small 
Cause Court under Art. 41 of Schedule II of 
the Small Cause Courts Act. In a suit of that 
kind, there were several avenues for contest 
open which took it out of the category of a 
small cause suit. The present suit is clearly 
not covered by Art. 41 where there has been 
a decree already passed making the petitioner 
and defendants jointly liable. It was well- 
settled long ago that this type of suit for con- 
tribution is cognizable by a Small Cause Court. 
See ‘Ramaswami Pantulu v. Narayana- 
murthi Pantulu’, 14 MLJ 480 and also, if it is 
necessary to go outside our State, — ‘Bhairon 
v. Ram Baran’, 28 All 292. The view taken by 
the lower court is erroneous. Its order is set 
aside. The plaint will be received and tried as 
expeditiously as possible as a small cause suit. 

(2) The petition is allowed with costs. 
B/,K - S - Revision allowed. 
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SUBBA RAO J. 

„ u P “ nit £a vall i Ammal, Appellant v . K I 
Chidambara Mudaliar, Respondent. 

A. A. A. O. No. 22 of 1949, D/- 24-4-1951 

Ortae - te-oS PaSSed 1X81016 iSSUe C 

Where, after adjudication, the Court re- 
fused to apply the provision of the Mad- 
ras Agriculturists Relief Act and passed 
decree for the unsealed amount, cl. (a) of 
S- 2 cannot have the effect of reopening 
the decree passed; nor does clause (b) ap- 
ply to such cases It does not touch the 

?u S f a J e 7 ee b A em ? P asse d on the basis 
that the Madras Agriculturists’ Relief Act 

was ultra vires of the Legislature so far as 
promissory notes were concerned The 
Ordinance will not enable the judgment- 
debtor to reopen decrees passed before the 
issue of the said Ordinance whereunder 
the provisions of the Madras Agricul- 
turists’ Relief Act were nof applied. 

(PcUTcl 2) 

(b) Debt Laws — Madras AgriciUturisf 
Relief Act (IV (4) of 1938), S. 19(2) 
trospective effect. 


Section .19(2) has no application to de- 
crees that had become final before the 
Madras Act 23 of 1948 came into force* 
CMA Nos. 316 and 391 of 1947 Foil. 

(Para 3) 

V. Seshadn and K. S. Ramamurthy, for Ap- 
pellant; A. Sundaram Ayyar, for Respondent. 

JUDGMENT: This civil miscellaneous second 
appeal arises out of an order passed in execution 


in E. P. No. 38 of 1947 in O. S. No. 8 of 1942 on the 
file of the court of the Subordinate Judge, Vellore. 
The appellant obtained a decree in O. S. No. 8 of 
1942 on a promissory note executed by the respon- 
dent in his favour. The learned Subordinate Judge 
dismissed the suit applying the provisions of the 
Madras Act 4 of 1938. In appeal, the District Judge 
of North Arcot confirmed the decree of the first 
court. The plaintiff preferred the second appeal 
to the High Court, S. A. No. 116 of 1944. Tire 
High Court held that the Madras Act 4 of 1938 
did not affect the claims on promissory notes 
and decreed the suit on 8th March 1945. The 
decreeholder filed E. P. No. 38 of 1947 for executing 
the decree. After the disposal of the second appeal 
Government issued an ordinance, Ordinance No. 6 
of 1945 Provincial Debts Laws (Temporary Vali- 
dation Ordinance, 1945) whereunder the Act was 
made expressly applicable to transactions based 
on promissory notes. Relying upon this Ordin- 
ance the judgment-debtor opposed the execution 
petition and asked for scaling down the decree 
amount under the Act. The Subordinate Judge 
and in appeal the District Judge held that in view 
of the Ordinance the decree was liable to be scaled 
down. The plaintiff preferred the above second 
appeal. 

(2) The learned counsel for the appellant con- 
tended that the Ordinance does not reopen decrees 
passed before the issue of the said Ordinance 
whereunder the provisions of the Madras Agri- 
culturists Relief Act were not applied. The Ordin- 
ance reads as follows : 

“S. 2 : Temporary validation of Provincial debt 
laws in certain respects — While this Ordinance 
remains in force (a) the provisions of the Acts 
set out in the first schedule and of the amend- 
ments enacted after the 1st day of April 1937 and 
before the 12th day of December 1944 to the 
Acts set out in the second schedule shall, in so 
far as they relate to, or affect promissory notes, 
transactions based on promissory notes or pro- 
ceedings arising out of such transactions, be 
deemed to be and always to have been as valid 
& effectual for all purposes as. if they had been in 
relation to such matters as aforesaid, enacted by 
the Central Legislature & (b) no decree, declara- 
tion or order of any court for debt settlement 
tribunal (by whatever name called) made 
whether before the commencement or during 
the continuance of this Ordinance shall be called 
in question or subjected to notification on the 
ground that such of the said provisions as are 
relevant are invalid and ineffectual by reason 
of the incompetence of the Provincial Legislature 
concerned to make laws relating to aforesaid 
matters.” 

Clause (a) cannot obviously apply to decrees passed 
in suits for in express terms the operation of that 
clause is confined only to promissory notes and to 
transactions based upon promissory notes or pro- 
ceedings arising out of such transactions. Where, 
after adjudication the court refused to apply the 
provisions of the Act and passed decree for the 
unsealed amount this provision cannot have the 
effect of reopening the decree passed; nor does 
cl. (b) apply to such cases. Under cl. (b) decrees, 
declarations or orders made on the basis that the 
Madras Agriculturists Relief Act applied to pro- 
missory notes could not be questioned. It does 
not touch the converse case of a decree being 
passed on the basis that the Madras Agriculturists 
Relief Act was ‘ultra vires’ of the Legislature so 
far as promissory notes were concerned. I, there- 
fore agree with the contention of the learned coun- 
sel for the appellant and hold that the Provincial 
Debts Laws Temporary Validation Ordinance, 
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Ordinance No. 11 of 1945 will not enable the judg- 
ment-debtor to obtain relief under the provisions 
of the Madras Agriculturists Relief Act. 

<3; It is then argued by the learned counsel for 
the respondent that the lower courts had jurisdic- 
tion to scale down the decree under S. 19(2) of 
the Madras Act IV of 1938. S. 19(2) was added 
to S. 19 by the amending Act 23 of 1948. By 
'reason of that amendment, an application could be 
uled for amending the decree though passed after 
the commencement of the Act 4 of 1938. The first 
objection to this contention is that no application 
under S. 19(2) of the Madras Agriculturists Relief 
Act was filed and that the question was raised 
/only in execution. Apart from this technical 
(objection, I am also of opinion that S.19 clause (2) 
t has no application to decrees that had become 
j final before the Madras Act 23 of 1948 came into 
force. S. 16 of the Madras Act 23 of 1948 limits 
the scope and its retrospective effect to the cate- 
gory of cases mentioned thereunder. S. 16 of the 
Act reads : 

' The amendments made by this Act shall apply 
co the following suits and proceedings, namely : 

all suits and proceedings instituted after the 
commencement of this Act; (ii) all suits and pro- 
ceedings instituted before the commencement of 
this Act, in which no decree or order passed has 
not become final, before such commencement: 

iii) all suits and proceedings in which the decree 
nr order passed has not' been executed or satisfied 
in full before the commencement of this Act; 
Provided that no creditor shall be required to 
refund any sum which has been paid to or 
realised by him, before the commencement of 
this Act.” 

A Bench of this court of which I was a member 
explained the scope of S. 16 in C.M.A. Nos. 316 
and 391 of 1947. The learned fudges say 
“clauses 2 and 3 of S. 16 of the Madras Act 23 
of 1948 are independent of each other and cl. 3 
cannot have any application to proceedings in 
which decrees or orders have become final before 
she commencement of the Act. Clause 3 is con- 
fined to suits and proceedings in which decree 
or order has not become final. In other words, 
the section gives retrospective operation in 
regard to suits and proceedings before the Act 
m which decrees or orders had not become final 
and also had not been fully satisfied.” 

I am bound by that judgment. In the present case, 
the decree in O. S. No. 8 of 1942 had become final. 
If so S. 19(2) which had been added by the Amend- 
ing Act 23 of 1948 cannot apply as by reason of 
S. 26 of the Act its retrospective activity is con- 
fined only to a decree that has not become final. 

Hf For the aforesaid reasons, I hold that the 
respondent is not entitled to have the decree scaled 
down under the provisions of the Madras Agricul- 
turists Relief Act. In the result the appeal is 
allowed with costs throughout. Leave refused. 

B/D.H. Appeal allowed. 
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SATYANARAYANA RAO 
AND RAJAGOPALAN JJ. 

Mrs. D. M. Alexander, Applicant v. The Com- 
missioner of Income-tax, Madras, Respondent. 

Case Ref. No. 14 of 1948, D/- 15-4-1952. 

(a) Income-tax Act (1922), S. 2 (4) — Ad- 
venture or concern in the nature of trade — 
Test to decide — Isolated transaction of pur- 
chase and re-sale — Intention to resell with 
profit — Not conclusive proof — Transaction 


held on facts to be adventure in the nature of 
trade. 

In the case of isolated transactions, there 
is no test of universal application or an 
infallible test to decide whether a given 
transaction is an adventure in the nature 
of trade within the meaning of S. 2 (4), 
Income-tax Act. It is really with reference 
to the facts held proved in each case that 
the difficult question has to be answered. 

(Para 14) 

Though a dominant or even a sole inten- 
tion to resell is not by itself conclusive 
proof, it is certainly a relevant factor in 
deciding whether a particular transaction 
of purchase and resale was an adventure 
in the nature of trade, and in conjunction 
with other circumstances including the 
conduct of the assessee, such an intention 
might well establish beyond doubt that the 
adventure was in the nature of trade: 15 
TC 333, Relied on. Case law referred. 

(Para 17) 

Held on facts that there was certainly 
sufficient evidence for the Tribunal to con- 
clude that the transaction of the purchase 
and sale of certain group of estates by the 
assessee was an adventure in the nature of 
trade and that the profits of that transac- 
tion in the hands of the assessee constituted 
an assessable income. (Para 24) 

Anno: I.-tax Act, S. 2 N. 6. 

(b) Income-tax Act (1922), S. 66 (1) — 
Reference under — Jurisdiction of High Court 
— Nature of. 

That it is possible for a different judicial 
tribunal to arrive at the opposite conclusion 
is no justification for a Court acting 
within the limited scope of S. 66 (1), Indian 
Income-tax Act, to refuse to accept the 
finding of the Tribunal. (Para 19) 

Anno: I.-tax Act, S. 66 N. 20. 

(c) Income-tax Act (1922), S. 13 — Scope — 
Method of accounting — When can be deter- 
mined by Income-tax Officer. 

No doubt, under S. 13 an assessee has a 
statutory right to choose his method of 
accounting. But before he can claim that 
his assessable income should be computed 
on the basis of the system of accounting 
of his choice, he must satisfy two condi- 
tions: (1) that it was a method of account- 
ing regularly employed and (2) that it was 
a method of accounting from which, in the 
opinion of the Income-tax Officer, the 
income, profits and gains could be properly 
deduced. If neither of those conditions was 
satisfied, the proviso to S. 13 gave a statu- 
tory right to the Income-tax Officer to 
determine the basis and manner in which 
the income should be computed for pur- 
poses of assessment. (Para 29) 

Thus, where the assessee neither main- 
tained any accounts nor regularly adopted 
any method of accounting for his income 
from his coffee estate, the Income-tax 
Officer had a right under S. 13 to adopt 
the mercantile basis of accounting the value 
of the stock of the produce which remained 
on hand unsold at the end of the year. 

(Para 30) 

T. M. Krishnaswami Aiyar, for M. Subbaraya 
Aiyar, for Applicant; C. S. Rama Rao Sahib, 
for the Respondent. 
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JUDGMENT: 

The two questions that were referred to this 
court were : 

1. Whether there are materials for the Tri- 
bunal to come to the conclusion that the 
sum of Rs. 3.00.000 received by Captain 
T. P. M. Alexander by the sale of Cottan- 
gady estate in excess of its purchase 
price was a revenue receipt. 

2. Whether in the circumstances of . the case 
for the proper ascertainment of the pro- 
fits and gains in respect of raising and 
selling coffee, tea and other produce of 
the estate, the Tribunal was right in up- 
holding the decision of the Appellate 
Assistant Commissioner in taking into 
consideration the value of the produce 
which remained on hand unsold at the 
end of the year of account. 

The accounting year was 1-4-1942 to 31-3-1943, 
and the year of assessment, was 1943-44. 

(2) It is better to deal with each question 
separately, as the sets of facts necessary for 
answering each question are different. 

(3) The facts necessary for considering the 
points raised by the first question are as fol- 
lows. Though the assessee, Captain T. P. M. 
Alexander, died in July 1946 — the proceedings 
have been continued by his widow — it should* 
be easier to refer to him as the assessee in 
the rest of this judgment. The assessee was a 
planter in South India. He acquired estates 
where rubber, tea, coffee and cardamom were 
raised. We need not concern ourselves in this 
case with the Kailasam estate which the asses- 
see owned and which he sold in 1938; nor with 
the Aruna group of estates which the assessee 
purchased in 1936 jointly with Sir James Deak; 
the assessee’s interest in the Aruna group of 
estates appears to have been sold in March 
1949. The assessee purchased the Sivalogam 
estate in Travancore State in 1929; he sold that 
in August 1942. That estate was managed by 
the .agents Messrs. Harrison and Crossfield all 
through. Though the assessee was originally a 
planter himself, for a period of about 12 years 
i.e. between 1930 and January 1942, he was 
employed as a Labour Officer in Burmah Shell 
Company. After retiring from the service of 
the Burmah Shell Company in January 1942. 
he obtained employment as the agency manager 
of the South India Plantations Agency Ltd at 
Coonoor. That company acted as agents and 
secretaries of various tea and coffee estates in 
South India. He occupied that post till Febru- 
ary 1943, when he became the director of that 
company, the South India Plantations Agency 
Ltd. In the latter half of 1942, the assessee 
was also the Secretary of the Southern India 
Planters Association for about three months 
He left India finally in January 1944. He died 
in England in July 1946. 

• 

(4) When the assessee sold the Sivalogam 
estate in August 1942 he realised a sum of 
Rs. 4,46,000. That obviously provided the 
capital for his subsequent transactions. In 
September 1942 the assessee started negotia- 
tions for the purchase of four estates, compre- 
hensively referred to as the Cottangady group 
of estates. One of these four belonged to one 
Mr. Hall, and the other three to his mother 
Mrs. Emily Hall. These estates were first offer- 
ed for sale to the Southern India Planters 


Association at a time when the assessee was 
the Secretary of that association. The associa- 
tion declined the offer. On 2-9-1942, the asses- 
see inspected the Cottangady group of estates 
with a view to purchase. Again on 6-10-1942, 
he inspected the estates along with Mr. Walker 
Leigh of Messrs. Davidson & Company. The 
company sold agricultural implements. The 
inspection of Mr. Leigh was to suggest improve- 
ments to the estate and the purchase Gf the 
necessary material including machinery. On 
9-10-1942, Mr. Leigh drew up a report which 
he forwarded to Harrison and Crossneld, who. 
it should be remembered, had been managing 
the Sivalogam estate for the assessee, and Mr. 
Leigh requested Messrs. Harrison and Crossfield 
in that letter to furnish estimates to the 
assessee to give effect to the recommendations 
of Mr. Leigh. Though the estimate furnished 
by Messrs. Harrison and Crossfield was not on 
record, it would appear that their estimate 
came to Rs. 80,000. The assessee paid the 
purchase price of Rs. 2,50.000 for all the four 
estates and took possession of them on ] 1-11- 
1942. It was agreed between the vendors and 
the assessee that the purchase should take effect 
from 1-7-1942 i.e.. the assessee became entitled 
to the crops that stood on the estates on 
1-7-1942 or were grown thereafter. No sale 
deed however was executed then. Even before 
the purchase it would appear that the assessee 
arranged through Messrs. Shaw Wallace Com- 
pany to supply manure for the estates: and 
the supply of manure was on a long range basis 
i.e. to improve the productivity of the estates 
on a long term plan. Though Mr. Hall and his 
mother Mrs. Emily Hall offered the estates for 
sale first to the Southern India Planters Asso- 
ciation, they would appear to have been keen 
on the idea that the sale should be to a person 
who would keep the estates and satisfy their 
sentiment based on pride of ownership of a 
well-maintained estate. On 21-9-1942 Mr. Smith, 
Director of South India Plantations Agency 
Ltd., of which the assessee was then the 
Agency Manager, wrote to Mr. Hall: 

“Glad that Alexander is pleased with the 
estate. I am sure that Mrs. Hall and you 
will be better pleased for the estate to be 
sold to a proprietor who will take the same 
interest in it as you have done in the past, 
rather than to a public company.” 

From the extracts of correspondence supplied 
by the assessee during the enquiry before the 
Income-tax authorities and appended to the 
printed record made available to us, it would 
appear that on 13-11-1942 — it should be re- 
membered that the assessee took possession of 
the estates on 11-11-1942 — the assessee sup- 
plied his agent Velu Menon of Cottangady 
with sets of account books. There were also 
other letters to show that the assessee himself 
was managing the estates up to 5-2-1943. From 
a letter written on 8-2-1943 by the assessee to 
Davidson and Co., it would appear that the 
assessee placed an order with them for the 
supply of a Sirocco Drier and a 44” S. A. Roller. 
These were two items of machinery included 
in the improvements suggested by Mr. Leigh in 
his report dated 9-10-1942. The order itself was 
not put in evidence, and there was nothing to 
indicate on which date the order was placed 
with Davidson & Co. Davidson & company 
would appear to have supplied the 44” S. A, 
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Holier, because in the letter dated 8-2-1943 the 
asses see asked for the erection of this plant. 
In the same letter, the assessee cancelled his 
order for the Sirocco Drier. It was represented 
during the arguments before us that the 44” 
S. A. Roller cost about Rs. 9.500. As the 
assessee himself explained in his letter dated 
8-2-1943, he cancelled the order for the Sirocco 
Drier as he had already taken steps to sell the 
Cottangady group of estates. On 2-2-1943, the 
assessee entered into an oral agreement with 
Mr. P. S. George to sell the Cottangady group 
of estates to him for Rs. 5,50.000 and the as- 
sessee received an advance of Rs. 27,500. On 
13-2-1943, the assessee executed the written 
agreement of sale. It was during the interval, 
on 8-2-1943, that the assessee informed David- 
son & Company that the order for the supply 
of the Sirocco Drier should stand cancelled. 

(5) It should be remembered that, though the 
assessee took possession of the Cottangady 
estates on 11-11-1942, no document of sale was 
executed by the vendors . It was subsequent to 
the agreement of sale between the assessee and 
Mr. P. S. George that the sale deeds were 
executed by Mr, Hail and Mrs. Emily Hall. 
One sale deed was executed on 11-2-1943 cover- 
ing the three estates that were situated in 
Cochin State. The second sale deed for the 
fourth estate, which was in British India, was 
executed on 26-2-1943. Though Mr. P. S. George 
negotiated the purchase of this group of estates, 
it was obviously his intention that the eventual 
purchaser should be the Chandramalai Estate 
Ltd., which company Mr. P. S. George promot- 
ed. The agreement of sale dated 13-2-1943 pro- 
vided for the sale to Mr. George or his nominee. 
Clause 7 of that agreement required the as- 
sessee to make out a good and clear title 
to the properties sold, and that was apparently 
why the assessee had to obtain the sale deeds 
from the previous owners, Mr. Hall and Mrs. 
Emily Hall. Rs. 27,500 of the agreed purchase 
price, it should be remembered, was paid to 
the assessee on 3-2-1943 itself. The agreement 
of 13-2-1943 provided for the payment of the 
balance before 31st March 1943; the balance 
was actually paid on 10th' March 1943. On 
19-4-1943 the assessee executed the sale deeds 
in favour of Chandramalai Estate Ltd. 

(6) Thus the position was that within about 
three months after his purchase of the Cot- 
tangady group of estates for Rs. 2,50,000, the 
assessee entered into an agreement to sell the 
estates for Rs. 5,50,000, and within a month 
thereafter, i.e., by the 10th March 1943, he 
received in full that Rs. 5,50,000. The Income- 
tax Officer treated the dilTerence between the 
purchase price and the sale price in the hands 
of the assessee as income that accrued to the 
assessee during the year of account and asses- 
sed that sum to income-tax. The contention of 
the assessee was that he intended to keep the 
property as a source of income, that it was 
an investment, and that the excess of Rs. 
3,00,000 of the sale price over the purchase 
price he had paid was a capital accretion. That 
contention was rejected by the Income-tax 
Officer and also on appeal by the Assistant 
Commissioner of Income-tax. A further appeal 
preferred by the assessee to the Tribunal also 
failed. It was subsequent to that that the first 
question was referred to this Court under S. 66 
(1), Indian Income-tax Act. 


(7) When the matter came up for hearing 
first, the Court was of the opinion that the 
statement as drawn up by the Tribunal and 
submitted to the Court was defective, and the 
Court called upon the Tribunal to furnish a 
further and better statement of the case. That 
statement was furnished. 

In paragraph 11 of the further statement 
submitted by the Tribunal it recorded: 

“The tribunal held that almost simultaneously 
with the negotiations for the purchase of the 
estate and its improvement, negotiations for 
its sale were also being carried on by the 
assessee. The letters written to Harrison and 
Crossfield and Davidson & Co., dated 8th 
February 1943 suggested that the negotiations 
for sale were complete by that date and that 
in these circumstances, it was difficult to hold 
that the assessee’s intention at the time of 
the purchase of the property was to keep 
it and improve it; that the idea at the time 
of the purchase in the mind of the assessee 
was to make a profit upon it; and that the 
interval of time that lapsed between the 
dates of purchase and sale also suggested 
that his intention was to make a profit by 
sale which he actually did. Under these cir- 
cumstances, the tribunal came to the con- 
clusion that the profit was received from a 
business transaction.” 

(8) To complete the statement of the case, 
it is necessary to refer to the purchase and 
sale of the Umbhidikhan estate in Mysore. The 
assessee purchased it in October 1942 for Rs. 
75,000 in partnership with Mr. H. S. Cameron, 
also an employee of the Southern India Plan- 
tations Agency Ltd. The partnership sold the 
estate in March 1943 for Rs. 1,05,000, thus 
making a profit of Rs. 30,000. In this case also, 
the original owner Mr. Mayer did not execute 
any sale deed in favour of the assessee and 
Mr. Cameron. Subsequent to the sale in March 
1943 by the Assessee and Mr. Cameron to the 
Southern Plantations Ltd. Calicut, Mr. Mayer 
executed the sale deed under directions of the 
partnership directly in favour of the Southern 
Plantations Ltd., Calicut. The assessee’s share 
of the profit of Rs. 30,000 was treated as income 
and was assessed to income-tax. The assessee 
appears to have accepted that decision. 

(9) It was as a receipt from business that 
the Rs. 3,00,000 was assessed to income-tax. 
That represented the profits of an “isolated” 
transaction, the purchase and sale of the Cot- 
tangady group of estates. It is well-established 
that if a person is engaged in the buying and 
selling of lands, he can be assessed to tax upon 
any surplus only if he is shown to have earned 
on a business of buying and selling l? n< £ s * 
Business has been defined by S. 2 (4) of the 
Indian Income-tax Act. “Business includes any 
trade, commerce, or manufacture or any adven- 
ture or concern in the nature of trade, commerce 
or manufacture.” Even a single venture may 
amount to business, and the profits of such a 
single venture may be taxable as income arising 
from business. An isolated transaction of 
purchase and sale of land, even if it is not 
business as it is normally understood, may he- 
business within the scope of the definition, an 
adventure in the nature of trade. An isolated 
transaction of purchase and sale of land may 
be a speculation. Every speculation is an 
adventure; but unless it is an adventure in. 
the nature of trade, the profits therefrom will 
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not be income assessable to tax. In — ‘Balgow- 
nie Land Trust Ltd. v. The Commissioners of 
Inland Revenue’, 14 T. C. 684 Lord President 
Clyde pointed out at page 691 : 

“A single plunge may be enough provided it 
is shown to the satisfaction of the Court that 
the plunge is made in the waters of trade; 
but the sale of a piece of property — if 
that is all that is involved in the plunge — • 
may easily fall short of anything in the 
nature of trade. Transactions of sale are 
characteristic of trade, but they are not 
necessarily distinctive of it; much depends 
on the circumstances.” 


(10) Where, as in this case, the purchase and 
resale of landed property constituted an isolated 
transaction, it is a matter of extreme difficulty 
to determine whether this was an adventure 
in the nature of trade. But as Lawrence L J. 
pointed out in — ‘Leeming v. Jones’, 15 T. C. 
333; at 354: 

‘It seems to me that in the case of an isolated 
transaction of purchase and resale of pro- 
perty there is really no middle course open. 
It is either an adventure in the nature of 
trade, or else it is simply a case of sale and 
resale of property.” 


(11) The test formulated by Lord President 
Clyde in ‘The Commissioners of Inland 
Revenue v. Livingstone’, 11 T. C. 538 at page 
542 was: 

“I think the test, which must be used to deter- 
mine whether a venture such as we are now 
considering is, or is not, “In the nature of 
trade,” is whether the operations involved 
in it are of the same kind, and carried on in 
the same way, as those which are characteris- 
tic of ordinary trading in the line of business 
in which the venture was made If they 
are, I do not see why the venture should not 
be regarded as “In the nature of trade*” 
merely because it was a single venture which 
took only three months to complete.” 

The learned Judge did not obviously formulate 
this as the sole test or even as a test capable 
of universal application in answering the ques- 
tion, whether an isolated transaction of pur- 
chase and resale constituted an adventure in 
the nature of trade. It was with reference to 
*? c * s ^at case, which Lord Sands des- 
cnbed as a “novel and difficult one” (see page 
545), that the observations of the Lord Presi- 
dent have to be considered. The learned Tudep 
himself summed up the facts of that case 
“The respondents (assessees) began by getting 
together a capital stock sufficient (1) to buy 
a second-hand vessel, and (2) to convert her 
into a marketable drifter. They bought the 
vessel and caused it to be converted at their 
expense with that object in view, and they 
successfully put her on the market From 
beginning to end, these operations seem to 

me to be the same as those which characterise 

the trade of converting and refitting second- 
hand articles for sale. It may be that in 
commercial practice relative to ships, this 
kind of business is not usually followed 
separately from the general business of ship 
builders and ship-repairers. But, even so I 
think, it is none the less “in the nature of 
trade”. The profit made by the venture arose, 
not from the mere appreciation of the capital 
value of an isolated purchase for resale, but 
from the expenditure on the subject purchased 
of money laid out upon it for the purpose of 


making it marketable at a profit. That seems 
to me of the very essence of trade.” 

That test may not be conclusive in deciding the 
question at issue in the present case. The 
conduct of the assessee, Captain Alexander 
particularly between the date of purchase of 
the Cottangady group of estates and the date 
of its resale was no doubt not inconsistent 
with that of a regular dealer in such planta- 
tions. But then some of his conduct at least, 
e.g. his plans to improve the equipment of the 
estate and his plans to manure the soil on a 
long range view was as consistent with his 
desire to keep the estate for himself as with 
a desire to make it more attractive for resale. 

(12) Nor can the test suggested by Rowlatt 
T. in — ‘Graham v. Green’, 9 T. C. 309 really 
help us in this case. It should be remembered 
that v/hat that learned Judge had to consider 
in the case before him was not a case of an 
isolated transaction. The learned Judge observ- 
ed at page 312: 

“ There is no doubt that if you set on foot 

an organised seeking after emoluments which 
are not in themselves profits, you may create, 
by way of a trade or an adventure or a 
vocation, subject-matter which does bear 
fruit in the shape of profits or gains. Really 
a different conception arises, a conception of 
a trade or vocation which differs in its nature, 
in my judgment, from the individual acts 
which go to build it up, just as a bundle 
differs from odd sticks. You may say, I think, 
without perhaps an abuse of language, there 
is something organic about the whole which 
does not exist in its separate parts.” 

At page 313, the learned Judge laid down: 

“As I have said, there is no doubt that you 
might create a trade by making an organized 
effort to obtain emoluments which are not in. 
themselves taxable as profits, and the most 
familiar instance of all, of course, is a trade 
which has for its object the securing of 
capital increment. A person who buys an 
object which subsequently turns out to be 
more valuable, and then sells it, does not 
thereby make a profit or gain. But he can 
organize himself to do that in a commercial 
and mercantile way, and the profits which 
emerge are taxable profits, not of the tran- 
saction, but of the trade.” 

Those observations must be read in the light of 
the facts of that case, which failed to prove the 
organization or the adoption of the commercial 
and mercantile way referred to by Rowlatt J 
The basis of a bet itself or a series of bets was 
in the opinion of that learned Judge, an irra- 
tional agreement. The organization to do 
anything in a commercial and mercantile way 
should obviously have a rational basis 


.7% Barry v. Cordy’, 28 T. C. 

250, Scott L. J. laid down : 

“Unless . ex facie the single transaction is 
obviously commercial, the profit from it is 
more likely to be an accretion of capital and; 
not a yield of income.” 

The learned Judge qualified that statement by 
pointing out : “But that question is almost 
necessarily one of fact.” That case again did 
not deal with an isolated transaction; but with 
a series of transactions which satisfied the test 
formulated by Rowlatt J. in — ‘Graham v 
Green, 9 TC 309 : 

“A person can organize himself to do that 

(buy) in a commercial and mercantile way 
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and the profits which emerge are taxable 
profits, not of the transaction, but of the 
Trade.” 

This was quoted with approval by Scott L. J. 
at page 260. 

1 4 > Even in the case of isolated transactions, 
(judicial research and learning both in Great 
s' Britain and India have failed to produce any 
•test of universal application, an infallible test. 
Tt is really with reference to the facts held 
> proved in each case that the difficult question 
•has to be answered, whether a given transac- 
tion was an adventure in the nature of trade. 

■15) The Tribunal found that Captain Alex- 
ander's intention when he purchased the Cot- 
tangad.v group of estates “was to make a profit 
by sale which he actually did.’’ No doubt, if 
the estate had been purchased without any 
intention then of reselling it at a profit, a sale 
under changed circumstances would not stamp 
the transaction of sale with a business character. 
The sale by itself would not be an adventure 
in the nature of trade, though the profit motive 
had actuated the sale. But then, the intention 
to resell at a profit would not by itself make 
a transaction of purchase and sale an adven- 
ture in the nature of trade. This was clearly 
laid down in — ‘Leeming v. Jones-. 15 T. C. 
333 by Lord Buckmaster: 

“An accretion to capital does not become 
income merely because the original capital 
was invested in the hope and expectation 
•'hat it would rise in value: if it does so rise, 
its realisation does not make it income.” 

Viscount Dunedin made it even clearer at page 

360: 

"The fact that a man does not mean to hold 
?.n investment may be an item of evidence 
" ending to show whether he is carrying on 
.a trade or concern in the nature of trade in 
respect of his investments but per se it leads 
to no conclusion whatever.” 

(15a) These principles were accepted by a 
Full Bench of the Rangoon High Court in — 
Mrs. Sooniram Poddar v. Commissioner of 
Incometax, Burma’, 1939 I.T.R. 470. After re- 
ferring to — ‘Leeming v. Jones’, 15 T C 333, 
Roberts C. J. laid down at page 478: 
“Stopping there, this means that if a man, 
outside his regular business, makes a specu- 
lative purchase of an article or commodity 
with a view to its profitable resale, he is not 
for that reason alone venturing on a trade. 
To use the words of our Act, it is not neces- 
sarily “an adventure or concern in the nature 
of trade, commerce or manufacture.” 

A Full Bench of the Lahore High Court, how- 
ever, took a different view in — ‘Behari Lai 
Jhandu Mai, In Re’, 1944 I.T.R. 209, specifically 
dissenting from the view taken by the Rangoon 
High Court in — ‘Mrs. Sooniram Poddar v. 
Commissioner of Incometax, Burma’, 1939 ITR 
470. Munir J. stated at page 225: 

“With the greatest respect to the learned 
fudges, who decided that case, 1 must say 
that that case does not appear to me to have 
been rightly decided.” 

The facts in the Lahore case were: The as- 
sessee, a Hindu undivided family carrying on 
a moneylending business purchased in 1931, 
when England went off the gold standard, 1600 
tolas of gold and paid the purchase price of 
Rs. 35,050 in two instalments of Rs. 17,525 
each, by withdrawing money from fixed depo- 


sits before their maturity and from a firm in 
which it was a partner and also by borrowing 
from another firm. In 1936, the assessee sold 
one fourth of the gold for Rs. 13,800 and thus 
made a profit of Rs. 5,037, which was assessed 
by the Income-tax authorities as profits from 
business under S. 10 of the Indian Income-tax 
Act. After pointing out that — ‘Commissioners 
of Inland Revenue v. Livingstone’, 11 T.C. 538 
was not an authority for the position taken 
up by the assessee, that the profits of the sale 
of a fourth of the quantity of gold he had 
purchased did not constitute assessable income, 
and after explaining the observations of Lord 
President Clyde in the above case with refer- 
ence to that learned Judge’s observations in 
the later case of — ‘Rutledge v. Commissioners 
of Inland Revenue’, 14 T. C. 490, Munir J. 
observed at page 225 : 

“The essential test in my opinion in such cases 
is whether the purchase of metal was made 
not with the intention to use it nor with the 
intention to invest one’s capital in it but with 
the sole object of selling it in future in order 
to make a profit. If the purchase is with 
that intention the purchase and the subse- 
quent sale are an adventure in the nature of 
trade.” 

Earlier at page 220 Munir J. pointed out: 

“If, however, at the date of the purchase the 
object of the purchaser was not to bring the 
article in his own use but to sell it at a 
profit, there can hardly be any doubt that in 
that case the transaction would be a venture 
in the nature of trade.” 

(16) It is not really necessary for the purposes 
of deciding the case before us to consider 
whether the Rangoon view or the Lahore view 
is, in our opinion, the correct one. The obser- 
vations of the learned Judges in each of those 
2 cases have to be construed with reference to 
the facts of that case. In both cases the learned 
Judges held that the purchase and resale of 
gold were outside the scope of the normal 
trading activities of the assessee, which in each 
case was a money-lending firm. Suffice it to say 
Captain Alexander’s position was totally differ- 
ent. To that we shall advert later. The learned 
Judges of the Lahore High Court held that the 
case before them fell within the scope of the 
rule in — ‘Rutledge v. Commissioners of Inland 
Revenue’, 14 T. C. 490. Even in that case the 
Lord President himself observed at page 497: 

“the crisis of judgment might turn on the 
particular circumstances.” 

The Lord President himself did not see any 
conflict between his views in — ‘Commissioners 
of Inland Revenue v. Livingstone’, 11 T. C. 538 
and those he expounded later in — ■ ‘Rutledge 
v. Commissioners of Inland Revenue’, 14 T. C. 
490. On the question whether an intention to 
resell was a conclusive test in deciding whether 
a given transaction of purchase and resale was 
an adventure in the nature of trade, nothing 
could be more categorical than the observations 
of Lord Buckmaster and Viscount Dunedin in 
— ‘Leeming v. Jones’, 15 T. C. 333, with which 
we respectfully agree. 

(17) Though a dominant or even a sole in- 
tention to resell is not by itself conclusive 
proof, it is certainly a relevant factor in decid- 
ing whether the transaction of purchase and 
resale was an adventure in the nature of trade, 
and in conjunction with other circumstances 
including the conduct of the assessee, such an 
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(intention might well establish beyond doubt 
that the adventure was in the nature of trade. 

(18) As we have already pointed out, courts 

have never treated such a question as one 
capable of easy solution by the taxing 

authorities. Our task however, it should be 
remembered, is more limited in scope. Did the 
evidence on record justify the finding of the 
Tribunal, that the purchase and sale of the 

Cottangady group of estates by the assessee 
constituted an adventure in the nature of trade. 

(19) We have no hesitation in answering that 

question against the assessee. That it is pos- 
sible for a different judicial tribunal to arrive 
at the opposite conclusion — and as Lawrence 
L. J. pointed out in — ‘Leeming v. Jones’, 15 
T. C. 333 there is no middle course open or 
possible — is no justification for a court acting 
within the limited scope of S. 66 (1), Indian 

Income-tax Act, to refuse to accept the finding 

of the Tribunal. 

(20) Captain Alexander sold the Sivalogam 
estate in August 1942 and was in possession of 
considerable funds. Judicial notice can be 
taken of the facts, that there was a real threat 
of invasion of India by the Japanese a little 
earliei, and that there were civil disturbances 
l n this country in August 1942, when the Quit 
India Campaign against the Britishers was in- 
tensified. It was a period when planting estates 
changed hands and Indian purchasers came in 
m one of the letters on record in this case' 
Davidson & Co. pointed out on 12-2-1943 that 
the Cottangady group of estates had been sold 
to an Indian purchaser. By August 1942, Cap- 

t f ir +v 1 Ale n ande u h ou 1 C , ea ^ ed to be in the service 
of the Burmah Shell Company; and with his 

connections with the South India Plantations 

Agency Ltd. and the Southern India Planters 

Association he was obviously in a better posi- 

Hon in August 1942 to look after his estate 

with his residence at Coonoor. Yet he sold 

the Sivaiogam e ® tate ln August 1942. His asso- 
ciation with the South India Plantations Agency 

t uf m Southern India Planters Association 
gave him the means of knowing which were 
the estates the European owners were anxious 
to sell at that period. Though there was no 
evidence on the point, when Captain Alexande? 
conceived the idea of leaving India, in fact 
he did leave India for good in January 1944 
It is against this background that the sale of the 
Sivalogam estate and the evidence regards 
the subsequent purchase and sale of estltes by 
Captain Alexander have to be viewed * 

(21) We observed earlier that Captain Alex- 
ander’s position between August 194? 

March 1943 was in no way analogous to that 
of the assessees in — ‘Mrs. Sooniram Poddar 
v Commissioner of Income-tax, Burma’ iq?q 
I.T.R. 470 and — ‘Behari Lai Jhandu Mai In 
Re’ 1944 I.T.R. 209 He was a planter t? start 
with. His main estate he sold in August 194? 
At that period he was in the employ of plant 
zng associations. Subsequent to August 1942 he 
bought two sets of estates and sold them ’the 
Cottangady group of estates and the Umbidi- 
khan estate. That was a time when he should 
have been in a better position than many 
others to know the market conditions of the 
plantations which changed from European 
owners to Indian owners. 

(22) Despite the steps taken by the assessee, 
Captain Alexander, to improve the Cottangady 


group of estates, there was certainly sufficient 
material on record to justify the finding of the 
appellate tribunal, that the purchase was with 
a view to resell the estate at a profit. The 
purchase price was paid and possession of the 
Cottangady group of estates was taken on 
11-11-1942. The agreement of sale to Mr P S 
George was within a short time i.e. on 3-2-1943. 
When exactly negotiations for the sale of the 
estates to Mr. P. S. George commenced, there 
was no specific evidence to show. The tribunal’s 
comment on that was: 

“That almost simultaneously with the nego- 
tiations for the purchase of the estate and 
its improvement, negotiations for its sale 
were also being carried on by the assessee.” 

That might not be strictly accurate in the 
absence of any specific evidence as to when 
exactly negotiations for the sale to Mr. P S 
George were commenced. But obviously ’the 
negotiations must have commenced sometime 
before 3-2-1943. Between 11-11-1942 and 3-2- 
1943, Captain Alexander did not even obtain 
sale deeds from the previous owners, Mr Hall 
and Mrs. Emily Hall. He got the sale "deeds 
from the vendors subsequent to 3-2-1943 
obviously only to satisfy the conditions of cl 7 
of the agreement, of sale dated 11-2-1943, which 
Captain Alexander executed in favour of Mr. 
P . S. George. That condition barred the adop- 
tion of the technique of sale of the Umbidikhan 
estate during the same period. The sale deed 
in the case of the Umbidikhan estate was 
executed directly in favour of the vendee from 
Captain Alexander and his partner by the 
previous owner, Mr. Mayer from whom Captain 
Alexander and his partner bought that estate. 

(23) To support the contention, that the sale 
of the Umbidikhan estate was an irrelevant 
factor in deciding the question at issue, whe- 
ther the purchase and sale of the Cottangady 
group of estates constituted an adventure in 
the nature of a trade, learned counsel for the 
assessee relied on — ‘Cooksey and Bibbey v 
Rednail’, 30 T. C. 514. The facts of that case 
were: In 1924 Cooksey, a solicitor, and Bibbey 
a farmer, purchased jointly a farm within six 
miles of Birmingham and let it to a tenant. 
Between 1920 and 1925 the firm in which 
Cooksey was a partner purchased and develop- 
ed three housing estates, and from 1930 to 1940 
Cooksey and Bibbey in partnership bought and 
developed five housing estates. It was admitted 
that these were trading transactions for income- 
tax purposes. In 1938 Cooksey and Bibbey sold 
the farm to the Birmingham Corporation and 
they were jointly assessed to income-tax on the 
piont lealized. Croom-Johnson J. pointed out 
at page 518 that Bibbey had nothing to do with 
Thomas Cooksey and Company which carried 
out the operations referred to above between 
1920 and 1925 The learned Judge observed 
an y evidence that another partnership, 
(Thomas Cooksey and Co.,) which is not this 
partnership was engaged in speculation and 
development of land by building houses 
between 1920 and 1925? This assessment is 
raised against these two gentlemen on the 
basis that they are a partnership, and accord- 
ingly it is a separate and distinct assessment. 

It is that partnership, not some other part- 
nership, which the Crown is seeking to esta-* 
blish was engaged in transactions in the 
nature of trade. I shall have to look and 
see what other evidence there is, but, in my : 
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judgment, the evidence — as to the activities 
of Thomas Cooksey & Co. in transactions 
dealing with land, in which firm Mr. Bibbey 
was not a partner, is no evidence upon 
which anybody could come to the conclusion 
that a partnership or joint adventure existing 
between Cooksey and Bibbey can be proved 
to be established for purposes of trade.” 

It must be observed that it was not a rule of 
law that the learned Judge intended to lay 
down; nor did that learned Judge lay down that 
evidence of the activities of Thomas Cooksey 
& Co. of which Bibbey was not a partner was 
wholly irrelevant. What the learned Judge 
really held was that the evidence afforded by 
the activities of Thomas Cooksey & Co. was 
not evidence that could lead to any definite 
conclusion. By itself, the sale of the Umbidi- 
khan estate could not conclude the question at 
issue, whether the purchase and sale of the 
Cottangady group of estates was an adventure 
in the nature of trade. But the purchase and 
sale of the Umbidikhan estate at the same 
period, though it was in partnership with 
another, is a relevant piece of evidence to be 
considered in conjunction with the other pieces 
of evidence on record. 

(24) We feel that there was certainly sufficient 
evidence for the Tribunal to conclude that the 
transaction of the purchase and sale of the 
Cottangady group of estates was an ad- 
venture in the nature of trade and that 
the profits of that transaction in the 
hands of the assessee Captain Alexander con- 
stituted assessable income. 

(25) The first question is answered in the 
affirmative and against the assessee. 

(26) The facts necessary for the disposal of 
the second of the questions referred to us are 
as follows : During the accounting year, the 
assessee was in possession of three estates, the 
Sivalogam estate, the Cottangady group of 
estates and the Umbidikhan estate. Each of 
these three estates was managed by agents, the 
Sivalogam estate by Messrs. Harrison & Cross- 
field, the Cottangady group of estates by 
Pierce Leslie & Co., and the Umbidikhan 
estate by Mysore Coffee Curing Works Ltd. The 
produce from all these estates was sold in what 
was then British India by these agents, and 
the sale proceeds paid into Captain Alexander’s 
account with a bank in British India. The re- 
turn of income submitted by Captain Alexan- 
der for the year of assessment was not placed 
before us. But it was not disputed that he did 
not in the first instance include in his return 
any income from any of these three estates. 
Eventually, the assessee filed the profit and loss 
statements furnished to him by his agents with 
reference to each of these three estates. That 
the amounts shown as profits in those state- 
ments was assessable to tax as income was not 
in dispute before us. Those profit and loss 
statements showed fairly large stocks of estate 
produce unsold at the end of the accounting 
year. These stocks were sold in the next ac- 
counting year. The Income-tax Officer treated 
the sale price so realised ns the value of the 
stock unsold on 31-3-1943, treated it as income 
that accrued during the accounting year end- 
ing on 31-3-1943, and added the sum so arrived 
at to the profits as disclosed in the profit and 
loss statements the assessee received from his 
agents. No separate accounts were maintained 


for any of these three estates by the assessee 
himself. 

On appeal, the Assistant Commissioner held 
that it was not the sale price of the stock un- 
sold on 31-3-1943 that represented the income 
but only its cost price. That he worked out 
by deducting from the price realised by the 
sales in the succeeding year of account the 
proportionate working expenses incurred during 
the accounting year ending with March 1943. 
The assessee did not dispute the correctness of 
those figures in the appeal he preferred to the 
Tribunal. The Tribunal rejected the conten- 
tion of the assessee, that even the cost price 
of the stock unsold on 31-3-1943 was not in- 
come that accrued during the year of account 
ending with 31-3-1943 and confirmed the order 
of the Assistant Commissioner on this point. 

(27) The reference was first heard by this 
Court in March 1951. In calling for a further 
and better statement of the case from the Tri- 
bunal the learned Judges observed: 

“If the system adopted by him (the assessee) 
is a mercantile accountancy system then the 
value of the produce which remained on hand 
unsold at the end of the year of account 
would have to be taken into account as the 
value of the closing stock. If the system 
of accounting is on a cash basis then it is 
only the actual receipts and disbursements 
that will have to be taken into account in 
arriving at the assessable profits during the 
year of account.” 

(28) It was admitted that the assessee did 
not maintain any separate accounts of his own 
for any of these three groups of estates. The 
income from these estates was not taxed in any 
year prior to 1942-43; nor apparently was there 
any scope for any assessment in any subsequent 
year; Captain Alexander parted with all the 
three estates before the end of March 1943. 
After pointing out that the question, whether 
the estate accounts had been kept by the agents 
on a mercantile or cash basis, did not come up 
for consideration in any of the prior years as 
there was no taxable income from the estates* 
the Tribunal recorded in their further and 
better statement of the case the finding: 

“It follows in view of the mercantile system 
adopted by the managing agents all the in- 
come from the estates has to be computed by 
following the closing stock of unsold produce 
at cost price calculated by taking the propor- 
tion of the working expenses relating to the 
unsold stock.” 

As we have already observed, the assessee did 
not maintain any accounts of his own. The re- 
turn he submitted is not before us; but then 
the income from the estates was obviously not 
included in the original return. The Income- 
tax Officer recorded that the method of ac- 
counting on which his assessment was based 
was mercantile. No objection appears to have 
been taken before the Assistant Commissioner, 
that the mercantile basis of accounting should 
not have been adopted by the Income-tax Offi- 
cer when the assessee himself did not adopt it. 
Even before the tribunal, no such specific P*ea 
appears to have been taken. In its order the 
Tribunal recorded : 

“The argument of the learned lawyer for the 
(assessee) appellant seems to be that busi- 
nesses of this type need not take into consi- 
deration, for the purpose of determining their 
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income from year to year, the value of any 
stock remaining unsold at the close of their 
accounting year.” 

That contention the appellate tribunal rejected. 

(29) In view of the observations in the order 
of this Court, to which one of us was a party, 
and with which we entirely agree, ‘‘If the sys- 
tem adopted by the assessee was a mercantile 
accountancy system, then the value of the pro- 
duce which remained on hand unsold at the 
end of the year of account would have to be 
taken into account as the value of the closing 
stock”, the only question to be decided now 
is whether the taxing authorities were right 
in adopting the mercantile system of accounting 
as the basis of assessment. S. 13 of the Income- 
tax Act runs: 

‘‘Income, profits and gains shall be computed 
for the purposes of sections 10 and 12, in ac- 
cordance with the method of accounting 
regularly employed by the assessee: 

Provided that, if no method of accounting 
has been regularly employed, or if the method 
employed is such that, in the opinion of the 
. Income-tax Officer, the income, profits and 
gains cannot properly be* deduced therefrom 
then the computation shall be made upon 
such basis and in such manner as the Income- 
tax Officer may determine.” 


(30) The Tribunal recorded that the method 
of accounting adopted by the agents of the as- 
sessee was mercantile. In view of what we 
have said above, the question whether the ac- 
counts maintained by the agents should be 
treated as the accounts of the assessee even 
when he maintained none of his own, does not 
arise for consideration. Even had those ac- 
counts of the agents not been produced, the 
Income-tax Officer would have had the right, 
to adopt the mercantile basis of accounting for 
computing the income of Captain Alexander 
from his estates when he himself had not re- 
gularly employed any method of accounting f 0r 
his income from that source. 

(31) As the tribunal observed, the correct- 
ness of the computation as finally made by the 
Assistant Commissioner was not challenged 
even before the tribunal. 

(32) The answer to the second question re- 
fei red to us is in the affirmative and against the 


(33) As the assessee, now represented by his 
widow, the legal representative, Mrs. Alexan- 
der, has failed, she will pay the costs of the 
Commissioner of Income-tax — Rs. 250 . 


B/D.R.R. 


Reference answered. 


The section itself should suffice to answer the 
second question against the assessee. There was 
no evidence that the assessee had any method 
of accounting for the income from the three 
groups of estates, which method he regularly 
employed. The finding was that he did not 
maintain any accounts of his own. No doubt 
assessee has a statutory right to choose his 
method of accounting. But before he can claim 
that his assessable income should be computed 
on the basis of the system of accounting of his 
choice, he must satisfy two conditions (1) that 
it was a method of accounting regularly 
emptoyed and (2) that it wls a ml 
thod of accounting from which in the 
opinion of the Income-tax Officer, the income 
profits and gains could properly be deduced. If 
neither of those conditions was satisfied the 
proviso to S. 13 gave a statutory right to the 
Income-tax Officer to determine the basis and 
manner in which the income should be com- 
puted for purposes of assessment. In this case 

^nnH 6 nf n th o C0n + Cern ou F selve s whether the 
second of these two conditions was satisfied 

The assessee did not maintain any account’ 
He did not regularly adopt any method of ac^ 
counting for his income from the estates. So 
the provisions of the proviso to S. 13 that had 
to be invoked were “if no method of accounting 
has been regularly employed-then the compu- 
te 1 ™ shall be made upon such basis and in 
such manner as the Income-tax Officer max 
detemiine.” No method of accounting had been 
employed by the assessee and the Income-tlx 
Officer determined that the computation should 
be on the mercantile basis. With the exercise 

°VnLer S fh Ut0ry ri ! ht given t0 the Income! 
tax Officer, there can be no scope for anv in 

terference in the circumstances of this case at 

this stage. That this was not the approach 

to the question at issue either by the Assistant 

Commissioner or by the Tribunal— and it must 

be remembered the question was not raised in 

that form before them — does not really affect 

the determination of that question. 
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SUBBA RAO J. 

Y* M * Krishnaswami Mudaliar, Petitioner v. 
Rahman Baig and another, Respondents 

1 Civi 1 Misc. Petn. No. 7915 of 1950, D/- 18-7- 

. an d Rents — Madras Buildings 
i L *a* e and Rent Control) Act (15 of 1946), 
». 7 (2) (i) — Arrangement between landlord 
and tenant — Rent of particular month to be 
appropriated or spent in particular manner — 
Rent for that month cannot be said to be due 
within section. (Para 2 ) 

N. K Pattabhirama and N. K. Mohana- 
rangam Pillai, for Petitioner; M. Natesan and 
V. Ramaswami Iyer, for Respondents. 

ORDER: This is an application for issuing 
n a f ™‘ °I certiorari and for quashing the order 
of the Subordinate Judge of Vellore made in 

le P r Pe Velfore lnSt th ® ° rder ° f the Rent Con trol- 

(2) The petitioner is the owner of the build- 
mg. He rented it out to the respondent on a 
monthiy rental of Rs. 16-8-0 in the year 1944 
and he had taken an advance of Rs 33 p— 
the month of March 1949 the tenant did nn^ 
pay the rent before the last day of Anr i w 
on 31st May 1949 he sent a sum Ur's 33 
towards the rent for those two months The 
petitioner filed the application before the Rent 
Controller for evicting the respondent on the 
ground amongst others that he did not pay hi 

oTLrU 1 Am^nT V f Ma f ch *>«*>« til end 

or April. Among other contentions the resoon- 

l e l, ra ! sed ^e plea that the petitioner 

be madl hf fl!" alterat jons to the house to 
be made by the respondent by spending the 

money from and out of the rent payabfe by 

him, and that pursuant to that arrangement 

Snn P Wa T pfp klng l tep ? for getting the repairs 
done. Later on, having come to know that the 

petitioner was taking steps to evict him, the 

May° n ^ en ^ S6n ^ money before the end of 

The learned Subordinate Judge on the mate- 
rials placed before him found that because of 
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that arrangement the respondent kept the rent 
tor one month and that when he found a change 
in the attitude of the landlord he remitted 
that amount. If there was an arrangement 
between the landlord and the tenant in and by 
which the rent of any particular month was 
to be appropriated or spent in a particular 
manner, it cannot be said that the rent for the 
month was due within the meaning of S. 7. 
I cannot therefore say that there is an error of 
law apparent on the record or that the Sub- 
ordinate Judge acted without jurisdiction. 

(3) The application is therefore dismissed but 
in the circumstances of the case without costs. 

B/V.R.B. Application dismissed. 

I 
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SUBBA RAO J. 

Dasari Janakiramayya and another, Peti- 
tioners v. Nune Ranganayakamma, Respondent. 

Civil Revision Petition No. 1326 of 1950, D/- 
29-11-1951. 

(a) Debt Laws — Madras Agriculturists’ Re- 
lief Act, (4 of 1938), S. 4(h) — Object of — * 
Tests for applicability — Due and own — 
Meaning — Value of property of life estate 
holder — Held, exemption applied — (Words 
and Phrases — ‘Due and own’ — Meaning). 

The object of the exemption under S. 4 
(h) is to protect women of slender means 
from the consequences of the drastic pro- 
visions of the Act. 

The legislature intended to provide for 
two tests for the application of the exemp- 
tion which are: (i) whether the debt is due 
to a woman and (ii) whether t lie value of 
property owned by her, whether as life 
estate holder or as absolute owner, did not 
exceed Rs. 6000. 

The first question depends upon the 
meaning of the word “due”. Ordinarily, it 
means ‘payable’. As a noun, it connotes an 
existing obligation. As an adjective, it 
means capable of being justlv demanded, 
claimed as of right, payable. Thus where a 
debt is certainly payable to the life estate 
holder and she can claim to recover it as 
of right and if the debtor pays her, he gets 
a full discharge, the debt is ‘due’ to a life- 
estate-holder who is a woman. 

As to the second question the dictionary 
meaning of the word “own” is to have a 
good legal title to, or to hold as a property. 
The owner of a property is one, who has 
an absolute dominion over it and in re- 
gard to which he has a right to do as he 
pleases. In that sense, ownership of a life- 
estate-holder in a property is only confined 
to her life interest in the said property. 
Where therefore certain debt is due to a 
woman, who happens to be a life-estate- 
holder, the value of her property for the 
purpose of exemption under S. 4(h) is the 
value of her interest in the property: 

Held that as the value of the property 
owned by the life estate holder did not ex- 
ceed Rs. 6000, the exception under S. 4(h) 
applied to the debt in question. (1940) 2 
MLJ 342 Distinguished. (Paras 3 to 7) 

(b) Interpretation of Statutes — Duty of 

Court. 

The Court cannot rely upon the hidden 
meaning of the legislature but must give 
effect to its express intention and must be 


guided only by the plain meaning of the 
express words used in the section. 

Anno: Civil P. C., Pre. N. 7. (Para 3) 

V. Subramaniam and M. Ramakrishna, for 
Petitioners: K. Kotayya, for Respondent. 

JUDGMENT : The only question in this re- 
vision is whether the debt due to the respon- 
dent is exempted under S. 4(h) of the Madras 
Agriculturists Relief Act (Act 4 of 1938). 

(2) The facts are simple and are not in dis- 
pute. The first petitioner and his father exe- 
cuted a promissory note Ex. B 1 dated 25-4- 
1929, in favour of one Subbarayudu for a sum 
of Rs. 200. After some renewals of the debt in 
favour of Subbarayudu and after his death, 
petitioners executed a promissory note dated" 
16-2-1936 for a sum of Rs. 378-4-6 in favour of 
Perindevamma, wife of Subbarayudu. On 21-2- 
1926, Subbarayudu executed a Will, whereunder 
Perindevamma was given a life-estate in all 
his properties and the vested remainder was 
given to his daughter, Ranganayakamma, the 
respondent herein. Though the definite date of 
the death of Perindevamma is not known, it is 
clear from the evidence that she died only sub- 
sequent to 24-7-1938. Ranganayakamma filed 
S. C. No. 154 of 1944 on the file of the Court of 
the Subordinate Judge of Guntur for recovery 
of the amount due under the promissory note 
and obtained a decree therein. The petitioners 
filed an application under S. 19 of the Act for 
scaling down the debt. The learned Subordinate 
.Judge held that the petitioners were agricul- 
turists but they were not entitled to have the 
debt scaled down as the debt was due to Perin- 
devamma, a woman, on 1-10-1937 and the value 
of her life estate did not exceed Rs. 6000. He 
dismissed the petition. The petitioners have 
filed the above revision against that order. 

(3) The learned Counsel for the petitioners 
contended that Perindevamma was only a life- 
estate holder and, therefore, only that portion 
of the debt, which she could appropriate for 
herself as a life estate holder, is only liable to 
be exempted. The relevant provision of S. 4 
reads : 

“Nothing in this Act shall affect debts and 
liabilities of an agriculturist falling under 
the following heads : 

(h) any debt or debts due to a woman on 
the 1st* October 1937 provided that the value 
of the property owned by her on that date 
including the principal amount of the debt 
or debts so due did not exceed Rs. 6000.” 

The object of this exemption is to protect wo- 
men of slender means from the consequences of 
the drastic provisions of the Act. If the conten- 
tion of the learned counsel is accepted, not 
only will it lead to many complications but, in 
some cases, the protection intended to be given 
under this section may become illusory. A cre- 
ditor on 1-10-1937 may be a man and the re- 
mainderman may be a woman or vice versa. The 
remainder may be vested or contingent. Courts 
would have to value the life estates and re- 
mainders vested or contingent. Proportional 
values will have to be fixed on complicated 
calculations. The nature of the woman’s estate 
would have to be ascertained, viz., whether u 
is a life-estate, absolute estate, woman’s estate, 
or a woman’s estate with an absolute power of 
alienation conferred on the holder of that estate. 
I do not think that the legislature contemplated 
bv enacting the aforesaid simple . clause, to 
comprehend all the aforesaid questions. It ob- 
viously intended to provide for two tests for 
the application of that exemption, (i) whether 
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the debt is due to a woman and (ii) whether 
the vaiue of property owned by her, whether 
as life estate holder or as absolute owner, did 
not exceed Rs. 6000. It cannot rely upon th Q 
hidden meaning of the legislature but must 
give effect to its express intention. I must be 
guided only by the plain meaning of the ex- 
press words used in the section. 

(4) Then two questions arise for considera- 
tion : 

(i) What is the debt to a woman, who is a 
life-estate holder? 

(ii) What is the value of the property owned 
by her? 

(5) The first question depends upon the 
meaning of the word “due”. Ordinarily, it 
neans payable. As a noun, it connotes an exist- 
ing obligation. As an adjective, it means capa- 
ble of being justly demanded, claimed as of 
right, payable (Ramanatha Aiyars Law Lexi- 
C0 p\- The debt is certainly payable to the life 
estate holder and she can claim to recover it 

i? S ii°^- ri £ ht * If * h , e debtor Pays her, he gets a 
lull discharge. If he does not, she can file a suit 

and recover the amount. It is not open to the 
debtor to raise the plea that there is an out- 
standing vested remainder and, therefore, the 

ls ,. not due to .the life-estate-holder. 
t X u ir ?f V? e ordm ary meaning to the word “due” 

1 hold that the entire amount payable under 

the promissory note was due to the life-estate 
holder, who was a woman on 1-10-1937 

(6) The next question is what is the value of 
the property owned by her. The dictionary 
neanmg of the word “own” is to have a good 
legal title to, or to hold as a property The 
owner of a property is one, who has an absolute 

°™Z n to Ve rin a and h in r f gard t0 which he 
a right to do as he pleases. In that sense 

ownership of a life estate-holder in a property 

is only confined to her life interest in the said 

property. The life estate holder cannot mort- 
gage, alienate or otherwise do anything to des 
troy or aftect the interest of the remainderman" 
The property owned by such a life estate hMder 
is only her or his interest in that property Fo~ 

nf 6 0f . thls secti0 " therefore, the value 

the interest owned by a life-estate-hnlder 

of a the be A?t Ce So in r ed f t° r applyin S the provisions 
The^ntire debt isXTo'k 

her P pr n operty e for 1 t f h^ eState ' holde ?- ^ he va 1 ue of 
the value of her interes'tTn^hf pro^eTy^This 
conclusion may appear inconsistent but this 
in accord with the express words used and it 
also gives ample protection to a woman of 

property” 163115 h ° ldmg ° nly 3 life estate in a 

(7) The learned counsel for the oetitioners 
relied upon the judgment of Wadsworth t 

2 MLj a 342 Cl TherP Na S ar uP ava tamma’, 1940- 

jointly to^ti^^omenf^fo^iearne^ Judge 6 }^^ 

that the debt as well as the assetsLf eachwo d 
man must be separately ascertained for the an" 
plication of S. 4 (h) of the Act. It is not neces" 
sary to express my view on that decision, af the 
situation in the present case is radical^ diffe. 
rent. That decision is not of any help in this 
case- As the learned Subordinate Judge found 

Rs finofi V t a n e o° u the life - estate does not exceed 
Rs 6000, the petitioners are not entitled to re- 
lief under the provisions of the Act. The revi 
sion petition fails and is dismissed with costs. 

B/D.R.R. Revision dismissed. 
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SUBBA RAO J. 

Panchayat Board, Kudaravalli Gudiwada 
Taluk, Krishna District, represented bv its 
President, Sanka Gopala Rao and others. Peci- 
tioners v. Inspector of Municipal Councils and 
Local Boards, Madras and another. Respondents 

Civil Misc. Petn. No. 260 of 1951, D/- 22-8-1951 

Madras Local Boards Act (14 of IThL 

S 45 A (1) — Order under — Reasons for" — 
Necessity. 

In the interests of public institutions in 
this country, an officer, however competerv 
and othervvise honest, cannot be entrusted 
with drastic powers without the elementary 
safeguard that he should give reasons for 
lus action. But it is for the Legislature 
to amend the Act suitably having regard to 
the changed circumstances after thi- 
country has become independent. Though 
the Inspector has got to exercise his func- 
tions judicially, the section does not impose 
on _ him a duty to give reasons for his 
action An order under S. 45 A (1) will no* 
be bad because it does not disclose anv 
reasons: W. P. No. 171 of 1951, Disting. ' 

tct . , „ (Para 4 

D Narasaraju and K. B. Krishnamurthy, for 
Petitioners; I lie Govt. Pleader and A. Samba- 
siva Rao, for Respondents. 

ORDER: This application is for quashing the 

f order ol the Inspector of Municipal Councils 

and Local Boards dated 20th December 1950 

e ^ in ^ under s - 45-A (1) of the Madras 

B f ° aids Act - l ne Kudara valli Panchayat 
Boara for a period of '-one year. On r>th 

October 1950 the Inspector of Municipal Coun- 
cils and Local Boards issued a notice to the 
Panchayat Board calling upon them to show 
cause within 15 days from the date of the 
receipt of the notice why the Panchayat Board 
snould not be superseded -under S 45-A ( 1 ) of 
the Madras Local Boards Act. In that notice, 
the Inspector stated the following reasons for 
P ro P° se d action: (1) For the year 1949-50 
the Panchayat Board realised a large amount 
lrom the proceeds of the grass sales but only 
credi teda sum of Rs. 164; (2) No amenity 
worth the' name has been provided bv the 
Panchayat Board and that they have not kern 

the fresh water tank in a sanitk^ condition 
(3) the Panchayat Board has not checked the 
President ipr reported to the higher authorities 
the following irregularities; (a) the President 
has been keeping large cash balance on ham 
but the Board failed to pull up the Prpcidfmf 

and (b) the President failed t o P se we notice 0 
meetings with agenda to the members. 

To this notice the Panchayat BmrH ^ 

EBiSr S ns 

CoCncfls and T nnP D Insp , ector of Municipal 
councils and Local Boards considered thp 

explanation and the 

explanation ot the Panchayat Board together 

ya\ th OffiLrTnd rk AL mad t b e Y the District Pancha- 
be taken alffiLT sat if fied that action should 
S 45 A m n th L Pancha y a t Board under 

Inspector ^of Mm P ecemba r 1950 the 
Rnitde Leo ^ Mumci P a l Councils and Local 

fhayat Board ° Fder SUperseding the Pan ~ 

learned counsel for the petitioner 
raised before me three points: (1) the order of 
Inspector was based upon non-existing facts; 

U) the order was made mala fide having regard 
to extraneous circumstances and (3) the order 
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does not disclose the reasons as a judicial order 
should do. 

(3) Tiie petitioner has filed a long affidavit 
before me canvassing the various reasons dis- 
closed in the notice issued by the Inspector lor 
T he action taken by him. After going through 
the affidavit in some detail, though there is the 
possibility of another tribunal coming to a 
different conclusion, I cannot say that there is 
r.o material on which the Inspector could have 

omc to the conclusion which he did. Nor am I 

. ms icd by the allegations made in the affidavit 
• hat the proceedings were started not in the 
.an forests of the Board but for other extraneous 
reasons. There is also no materials to hold that 
die Inspector acted mala tide in the exercise 
>f his jurisdiction. 

(4) Mr. Narasaraju then argued that drastic 
aower in the hands of an Officer is susceptible 
of abuse if he is not bound to give reasons for 
his satisfaction. In support of his argument 
he relied upon my order in — ‘W. P. No. 171 of 
1951k There I held that the Government in 
selling aside the orders of inferior tribunals 
under S. 64 A of the Motor Vehicles Act should 
'lisclose the reasons in their order. But the 
Government in exercising the power under 
S. C4-A of the Motor Vehicles Act is exercising 
revisional jurisdiction, whereas in the case of 
an Inspector, though he has got to exercise his 
functions judicially, the section does not impose 
on him a duty to give reasons for his action. 
\ agree with Mr. Narasaraju that in thq 
interests of public institutions in this country, 
an officer, however competent and otherwise 
honest, cannot be entrusted with drastic powers 
without the elementary safeguard that he should 
give reasons for his action. But it is for the 
Legislature to amend the Act suitably having 
regard to the changed circumstances after this 
country had become independent. But on the 
section ns it stands I am not prepared to extend 
I he principle laid down by me in — ‘W. P. 
No. 171 of 1951* to an order under S. 45-A (1) 
of the Madras Local Boards Act. This petition 
is dismissed with costs, one set. Advocate’s 
fee Hs. 100. 

3/D.H. Petition dismissed. 
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GOVINDA MENON 
AND KRISHNASWAMI NAYUDU JJ. 

Dhanam alias Dhanalakshmi Ammal and 
another, Appellants v. Varadarajan, Respondent. 

Appeal No. 732 of 1948, D/- 31-3-1952. 

(a) Madras Hindu Women’s Rights to Pro- 
perty (Extension to Agricultural Land) Act (26 
of 1947) — Widow in Madras is not entitled to 
share in agricultural land left by her deceased 
husband, when the Act had not come into force 
at the time of her husband’s death — (Hindu 
Women’s Right to Property Act (1937), S. 3): 
1941 FCR 12 and 1942 FCR 52, Rel. on. (Para 1) 

Anno: Hindu Women’s Right to Property Act, 
S. 3 N. 1. 

(b) Hindu Women’s Right to Property Act 
(1937), before its amendment by Madras Act 
(26 of 1947), S. 3 — Agricultural land — Leases 
and mortgages of agricultural land — Widow 
of deceased cannot claim share in it — Such 
interest is interest in agricultural land — Simi- 
larly are the arrears of rent due from tenants 
in agricultural lands and are excluded from 
operation of Act: ILR 1945 Mad 777 and ILR 


1945 Mad 781, Rel. on; 1951-1 MU 364, Over- 
ruled. (Paras 9, 11) 

Anno: Hindu Women’s Right to Property 
Act, S. 3 N. 1. 

G. R. Jagadeesa Iyer, for Appellants; S. 
Thiagaraja Iyer, for Respondent. 

GOVINDA MENON J.: The plaintiffs, who 
were the 2nd and 3rd wives of Dr. Srinivasa 
Mudaliar, who died on 15-12-1943, hied O. S. 
No. 37 of 1944 on the file of the Subordinate 
Judge’s Court, Vellore, for partition and re- 
covery of possession of their share of the pro- 
perties left by the deceased Srinivasa Mudaliar. 
The suit was based on the ground that accord- 
ing to Act 18 of 1937, the Hindu Women’s Right 
to Property Act, the widows are entitled to a 
share of the properties of the deceased husband 
in equal rights with those of any sons left be- 
hind by the deceased. As Madras Act 26 of 
1947 which enables the widows to claim their 
rights in agricultural lands as well had not 
come into force, when Srinivasa Mudaliar died 
and when this suit was filed, in accordance 
with the decisions of the Supreme Court — ‘In 
Re a Special Reference under S. 213 of the 
Government of India Act, 1935’, 1941 F. C. R. 

12 and — ‘Meghraj v. Alla Rakhia’, 
1942 F. C. R. 52, the plaintiffs are not 
entitled to claim a share in the agricultural 
lands as legislation with regard to such lands 
can be undertaken after the coming into opera- 
tion of the Government of India Act, 1935, only 
by the Provincial Legislature. Since Act 17 of 
1937 was by the Central Legislature, it cannot 
affect proprietary rights so far as agricultural 
lands are concerned. So the lower court had 
to give a decree to the plaintiffs only with re- 
gard to properties other than agricultural lands. 

(2) But the dispute centred round certain 
items mentioned in C. 2 and’C. 4 schedule as 
well as items 1 to 4 in the D schedule. C. 2 
schedule related to certain mortgages executed 
in favour of Srinivasa Mudaliar, both simple 
as well as usufructuary, and the plaintiffs claim- 
ed their shares on those mortgages. These 
mortgages were over agricultural lands. C. 4 
schedule related to arrears of rent due to Sri- 
nivasa Mudaliar from tenants of agricultural 
lands let into possession by him. Items 1 to 4 
of D schedule related to certain moveables. 
The learned Subordinate Judge relying upon 
two decisions of this court in — ‘Kotayya v. 
Annapurnamma’, ILR 1945 Mad 777 and -~ 
‘Ramaswami v. Murugayyan’, ILR 1945 Mad 
781. as well as an unreported decision in — - A. 
S No. 2 of 1944’ held that the plaintiffs are 
not entitled to a share because leases of agri- 
cultural lands and mortgages of agricultural 
lands came within the definition of interest m 
agricultural property within the meaning or en- 
try 21 in the 7th schedule to the Act and could 
not be divided. It is against that decree that 
the plaintiffs have appealed. 

(3) We are now concerned with such of the 
items in the C. 2 schedule which relate to leases 
of agricultural property and mortgages ove 
agricultural property. It is clear from the va- 
rious exhibits filed in the case that the deceased 
Srinivasa Mudaliar was a mortgagee: some oi 
the mortgagees were simple and the otnerv 
usufructuary of some of the properties in tne 
C. 2 schedule. He had also leased out to various 
tenants properties, the rents of which nave 
been mentioned in C. 4 schedule. 


1953 


in^ rJ? 0tayya v * Annapurnamma’, ILR 
1945 Mad 77/, a Bench of this court held that 
Hindu Women s Rights to Property Act 1937 
does not confer upon a widow of a deceased 
Hindu coparcener any interest in a lease of 
agxicultural lands obtained by the joint family 
Tne same learned Judges held in — 'Ramal 
swami v. Murugayyan’, ILR 1945 Mad 781 that 
the Hindu Women s Rights to Property Act 1937 
does not confer on a Hindu widow any right 
to or interest in a simple mortgage of agricul- 
tural land executed in favour of her husband, 
to tne same effect is the decision in A. S. No 2 of 
1944 where the same learned Judges reaffirmed 
and reiterated what they had already laid down 
m the decisions aforesaid. They also referred to 
the decision of the Federal Court, in — ‘In R e a 
Special Reference under S. 213 of the Govern- 
° f , Ind j a Act 1935’, 1941 F. C. R. 12, and 
held that the judgment of the Federal Court 
would, apply equally to corporeal and incorpo- 
real rights in land, which meant that a Hindu 
widow was not entitled to any share in a mort- 
gage on agricultural land. 

(5) This case comes before us- on account nf 
apparent conflict between the decisions above* 

uv nd * he j ud .g m ent of our learned 
brother Subba Rao J. in — ‘Veerayamma v 

Venkanna’ 1951-1-M. L . J. 364. In that case 
the learned Judge held that since a mortgage 

debt apart from the security can be transfer 
ed, a suit by a Hindu widow for a share in a 
mortgage debt under the Hindu Women’s Rights 
to Property Act, before it was amended hv 

Madras Act 26 of 1947 is maintainable The 
learned Judge referred to the decisions in - 

& n 59 Caf377 f P ln r a % B ? ngal Na ^^l 

of VZ P InSa’? n 5 d 7 Tui^/Tp ^ 

those decisions the Privy Council has held thS 
apart from the security the debt as LA 

be transferred The attention of the learned 

Judge was not invited to the two Bench dec/ 1 
sions of this court referred to Tt * 

gm if it is possiMe to consider 7h e deb? 

32 

un^eport^d 3 judlmenr in -° ‘k^S^o 7^1 
1945’. In that case Leach r t\ N ? J 42 of 

swami Aiyar J. have held thatthe HR 1 H., KU vi PU ' 
was not entitled to a partition 5 
because the Central Legislature ™° rtgages 

to legislate with regard emu , 2S ?° w ® r 

But the learned Judges also hkH ihki ^ 3 - 
widow is entitled to a share 0 f thp m^„ the 
debt if it had already been realised 

bad been collected and the monev^haf debt 
into the hands of the coparcener a^ cu?h c /? me 

the interest in agricultoal lands has 

a mortgage debt havfng become tone7? n °%* 
hands of the coparcener is liable to 

(7) Mr. G. R. Jagadisa Aiyar for tL 16 f 
lants also relied upon the decision of* the F^ 1 " 
ral Court in — ‘Mt. Parkasa KaUr v U rS 

Kaur’ 1947-1-M. L. J. 127 wk do n ^t 

that that decision can be of any help to 
appellants, because Zafrullah Khln J after re 
ferring to the decision of the Privy Council 
— ‘Imperial Bank of India v. Bengal National 
Bank . 59 Cal 377 and quoting a passage from 
it, says that that decision cannot apply be 
cause the property in the case before the Fede’ 
1953 Macl/23 & 24 
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ral Court related to usufructuary mortgage for 
merit™ wdbou '" any Personal covenant tor pay- 

(8) In our opinion the decision of this case 
depends on the principles enunciated in — ‘Kot- 
ayya v. Annapurnamma’, ILR 1945 Mad 777 and 
Ramaswami v. Murugayyan’, ILR 1945 Mad 

, In ° nt ; 1 of tne cases it has been held that 
the leaseho.d interest in agricultural land is 
not liable to be divided, and in the other that 
the mortgage interest in agricultural land can- 
not be divided. We find great difficulty in dis- 
tinguishing that case from the facts of the ore- 
sent case. y 

M (9 t In r lfi7 e <f r 2f a T a v - Venkanna ’, 1951-1- 
M. L. J. 364 Subba Rao J. after referring to 

the decisions in — ‘Imperial Bank of Indil v 

Bengal Rational Bank’, 59 Cal 377 and — ‘Fa?iny 

Skinner v Bank of Upper India Ltd.’, 57 All 
oi4 r . C. states as follows: 

-From the aforesaid two judgments it is clear 
cnat a debt, apart from the security, can be 
transferred though the debt could be realised 
by enforcing the security by the mortgagee 

r ^ a ?A I ^ n - ee from If it is assignable as 

Th a p simpliciter’ il is e( i uall y partible.” 

thl e c fact A hat a d I G i bt can be ass i&hed apart from 

ffe n A y W0U . ld not make the mortgage any 
the less interest in agricultural land. The learn- 

ed Judge has not stated that the method of 
transferring the debt apart from the security 
would take it. away from the category of in- 
terests in agricultural property. In — ‘Meeh 
Haj v. Allah RakhU’, 1942 F. C . R 
5 . it has been held that land com- 
prises both corporeal and incorporeal rights 

ci i Hi , That is in cases where the agri- 
? 0 ukura ! land has been subject to mortgage or 
leases it would include both corporeal and in- 

wXn 6 ?l an 4 as s , uch would not come 

Alt h H V? du Women’s Rights to Property 

^ , the f 5 *, ore of opinion that the learn- 

ed Subordinate Judge was right in refusing to 
allow partition of the leasehold and mortfa£ 

the plaim agricultural lands in C. 2 schedule to 

i agadisa Aiyar wants us to make it 
clear tha„ the mortgage over agricultural lands 
referred to in C. 2 schedule would not comprise 

items 2, 4, .5, 11, 12,. 14, 15 & 16 because the 1st 

n «f nt m hl f written statement has admitted 

lands th Th are °Y er non ~agricultural 
lands. This position is not disputed by Mr 

Thyagaraja Aiyar for the respondent. 

(11) With regard to the arrears of rent due 

f /r, ^ I enant ?. ln agricu hural lands in C 4 
schedule the matter stands on a similar footing 

fLR mf Mad* V rem 3 ^ 3 V Annapurnamma^ 

. , K 194a Mad . 77 / rent due from such lands is 

inures! in agncultural lands and therefore that 

also has to be excluded from the ooeratiorT^ 

the Hindu Women’s Rights to Proper^ Act f 

(12) The only other question that remains to 

D s C c°h n edui e e re Mr items 1 to I in 

that these items have bekn entms^d'T* 6 ^ 3 

dan t ran ft^ a f ' ^ guardian of the first defere 

1 P ven tory had been taken. Ac- 
cording to the inventory, it is stated that cer- 
tain items have been exclusively given over to 
the plaintiffs and certain other items have been 
given over to the 1st defendant through his 
guardian. No mention has been made of those 
items as to whom these should go and since thev 
have been handed over to the guardian of th? 

1st defendant, learned counsel contends that 
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they are liable to be partitioned. We do not 
find any justification tor this argument. It is 
not shown that the movable properties handed 
over to tne guardian are nut those which have 
been specifically and definitely allotted and 
given over to him. We do not think that there is 
any point in this contention as well. The ap- 
peal therefore fails and is dismissed with costs. 

B/K.G.D. Appeal dismissed. 
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SOMASUNDARAM J. 

The Public Prosecutor, Appellant v. Kun- 
cham Venkateswarulu, Respondent. 

Criminal Appeal No. 459 of 1951, D/- 1-4-11)52. 

Sales Tax — Madras General Sales Tax Act 
(9 of 1939), Ss. 2<g-l), 8-A, 9, 13 and 15(h) — 
Prosecution under S. 13 — Burden of proof — 
No proof that accused is registered dealer — 
Accused cannot be prosecuted. 

For an o lienee under S. 13, the prosecu- 
tion must prove that the accused is a re- 
gistered dealer within the meaning of the 
Act. If an assessee has not registered him- 
self he may be punishable for that; but not 
for not maintaining correct accounts, which 
is an obligation cast on registered dealer 
only. In the absence of the proof that the 
accused is a registered dealer he cannot be 
prosecuted under S. 13 read with S. 15(h). 

(Para 3) 

Adavi Rama Rao, for Accused; The Public 
Prosecutor on behalf of the State. 

JUDGMENT: This is an appeal by the State 
against the acquittal of the respondent by the 
Additional First Class Magistrate of Kakinada. 
The respondent was charged for an offence under 
Sec. 13 read with Sec. 15th* of the Madras General 
Sales-tax Act. 

(2) The accused is having a rice shop and a 
visit was made by the Assistant Commercial Tax 
Officer on 17th May 1949. There he found one 
Badarn Anjaneyalu sitting in the shop and he 
saw something underneath the gunny bag on 
which the said Anjaneyalu was sitting. When he 
was asked about it, Anjaneyalu picked up the 
book and tried to run away with it. But he was 
soon caught hold of and one B. Venkatachalam 
took the book from Anjaneyalu and gave it to 
the witness. This is Ex. P. 3. It appears to be an 
account book, and according to the evidence, it 
is in the handwriting of D. W. 1, the clerk of the ac- 
cused. This was compared with the regular accounts 
maintained by the accused and submitted to the 
Commercial Tax Officer for purpose of assessment. 
All the entries found in the regular account books 
were found in this and there were some more 
entries in this book Ex. P.3 for which there was no 
corresponding entry in the original accounts which 
are filed as Exs. P. 6 and P. 13. P. W. 2 who is 
the Commercial Tax Officer speaks to the fact 
that the person who wrote Exs. P. 6 and P. 13, 
the accounts submitted to the Commercial Tax 
Office, is the person who has written Ex. P. 3. 
This evidence has not been challenged in cross- 
examination. 

But it is only in defence that the clerk comes 
forward and says that Ex. P. 3 is not in his hand- 
writing. His evidence is not of much value in as- 
much as his evidence is interested and the evidence 
given by P. W. 2 was not challenged in cross-exa- 
mination. I am satisfied on the evidence that 
Ex. P. 3 is another account maintained by the 
accused apart from Exs. P. 6 and P. 13 which 
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he has submitted to the authorities for purposes 
oi' assessment. The Magistrate below acquitted 
the accused on the ground that the entries in 
Ex. P. 3 which are not to be found in Exs. P. 6 
and P. 13 have not been proved because none of 
the purchasers or sellers relating to the entries 
has been examined. He also stated that the ac- 
count book Ex. P. 3 was seized from the posses- 
sion of Anjaneyalu and not from the possession 
of the accused or his clerk. He therefore acquitted 
the accused. 

(3) If the case is to be decided merely on this 
point I would certainly have reversed the decision 
of the lower court as in my opinion it has been 
satisfactorily proved that the books of account 
not only belong to the accused but that they were 
in the possession of the accused. But a certain 
point which has been overlooked in the conduct 
of the prosecution in the lower court has been 
brought to my notice by the learned advocate 
Mr. Rama Rao, who appears for the accused. 
The prosecution as already stated, is for an 
offence under S. 13 read with S. 15(h). Sec. 13 casts 
an obligation on every registered dealer and every 
person licensed under the Act to keep and main- 
tain a true and correct account. A “registered 
dealer” has been defined as a dealer registered 
under the Act. A “dealer” has been defined as 
any person who carries on the business of buying 
or selling goods. This complaint can therefore be 
laid against the accused only if he is a registered 
dealer within the meaning of the term in (g) (1) 
of S. 2, General Sales-tax Act. 

It is pointed out by Mr. Rama Rao that the 
complaint laid in this case refers to the accused 
as a dealer. In two places he is referred to only as a 
dealer. In the evidence also of P. W. 1, he simply sta- 
tes that the accused is a dealer under the Madras 
General Sales-tax Act. If an expression such as 
a “dealer” is used by the Officer concerned, he 
must be deemed to have used it in the sense 
in which it is used in the Act. The Act undoub- 
tedly makes a distinction between a dealer and 
a registered dealer. Under S. 8(a) which is an 
amended section, every dealer whose turnover 
in any case is not less than Rs. 7500 shall and 
any other dealer may get himself registered under 
the Act. An obligation is therefore cast upon 
every dealer whose turnover is more than Rs. 
7500 to get himself registered under the Act. It 
is only then that he can collect any amount by 
way of sales tax under this Act and a dealer who 
has not registered himself shall not collect any 
such amount. 

Under Sec. 13, it is a registered dealer who should 
keep and maintain true accounts. It is therefore 
clear from the reading of the sections that lor 
an offence under S. 13 the prosecution must prove 
that the accused is a registered dealer within the 
meaning of the Act. Such proof in my opinion i is ( 
lacking in this case. It is pointed out by tne 
learned Public Prosecutor that this accused is an 
assessee and that an assessee is one whose turnover, 
is Rs. 10,000 or more and therefore he must oe 
deemed to be a registered dealer. It is true tna 
under Sec. 9(1) every dealer whose turnover is 
ten thousand or more in a year shall sub™ r 
such return or returns relating to his turno 
in the manner prescribed bv the Act and tnen 
if his accounts are accepted he is assessed. Al- 
though an obligation is cast under Sec. 8(a) on 
every dealer whose turnover is more than Rs. tow 

to get himself registered, still the expression that 
is used in Sec. 9 is not a “registered dealer but 

a “dealer” which will be construed in the sense in 
which it is used in Sec. 2(b). 
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It appears to me that when the amendment 
was introduced, the Legislature overlooked this. 
Every assessee has to be a registered dealer and 
the expression in Sec. 9 should be a registered dealer 
& not dealer. If an assessee has not registered him- 
self he may be punishable for that; but not for 
mot maintaining correct accounts, which is an 
I obligation cast on registered dealers only. On 
the facts of the case, as stated already, no proof 
has been let in that this accused is a registered 
dealer within the meaning of the term of Sec. 
2(g) (l) of the Act. In the absence of such proof 
he cannot be prosecuted under S. 13 read v/ith S. 
15 (h) of the Act. I must say that the credit of taking 
this point, goes to Mr. Rama Rao who appears for 
the accused. In the result the appeal is dismissed. 
B/V.R.B. Appeal dismissed. 
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MACK AND BASHEER AHMED SAYEED JJ. 

In re Molagan alias Same Goundan and an- 
other, Appellants. 

Criminal Appeals Nos. 363 and 366 of 1951 
D/- 4-4-1952. 

(a) Criminal P. C. (1898), S. 172 (2) — 
Defending- counsel is not entitled as of right to 
see case diary of police — But there is no pro- 
hibition against the Court permitting in its dis- 
ci etion defending counsel to see portions thereof, 
which tne Court considers that in the interest 
of justice, he should see and use in the defence 

01 th iA ase „ ~ , The appropriate court is the 
committing Court and not the Sessions — (Case 

held fit one when the committing Court should 
have shown such portions to the defence coun- 
sel, to verify what the accused told the police 
as recorded there before formulating his 
defence): Case law Ref. ip™, 

Anno: Cr. P. C., S. 172 N 5 ’ 

(b) Criminal P. C. (1898), S. 162 - Defence 
cannot put question even in cross examination 
to police what accused told during investigation 
— It is however duty of Court, which lial seen 
the police diary, to put such question to police 

Art* if It th!nL P i°w r f., lmder S - 165 ’ Evidence 
Act, ix it thinks that the answer would benefit 

his defence — (Evidence Act 

V104/5J; o. lo5). 

Anno: Cr. P. C., S. 162 N. 4; Evi. Act, 165 N. 1 . 
^ajagopalachari, E. Subramaniam and S 
T h p 1 A *p , , hit m A US Cl f riae )> 101 Appellants; 

The Asst. Public Prosecutor, for the State. 

MACK J. : (Cr. Ap. No. 363 of 1951)- Thp 
first appellant (A. 1) is a widow aged over 45 
She and her two younger brothers (A. 2 and A 
3) have been found guilty under S 302 I P r 
of the murder of one Srinivasa Asari, who was 
hacked with an aruval in several places in their 
village street at about 2 p.m. on the 6th of 
November 1950. A sister of the appellants one 

Chinnammal (A. 4) was also charged with thif 
murder but acquitted. n tnis 

, ( , 2) The case is rather remarkable as this 
widow (A. 1), at her sessions trial took full 
responsibility for cutting Srinivasa Asar , t 

a bill-hook (M. O. 1 ). She appeared ^th th l 

blood stained weapon at the Dharmapuri Po 
lice station 20 miles away, at 10 a.m the fol~ 
lowing morning, where she made a statement 
and surrendered herself. At Dharmapuri be 
fore she appeared at the police station, she went 
at 8 a.m. to the house of a Brahmin lady (P 
W. 4), whom there is no reason to disbelieve 
She knew A. 1 very well as she used to do 
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cooly work in her house and other houses for 
several years when she was in Elumichenpatti, 
her native village. According to P. W 4 A 1 
seemed very upset and told her that she had 
killed the man, who had murdered the husband 
and son of her younger sister A. 4. The Sub- 
Inspector enquired P. V/. 4 the following day. 

/T ^-? ( r In N tile rneantime ’ Srinivasa Asari s wife 
(P. W. 1) made a complaint Ex. P. 1 to trie vil- 
lage Magistrate (P. W. 3) who lived only 70 
yards from the scene of murder. That was to 
the effect that at about 2 p.m. her husband went 
from their house into the street and that, im- 
mediately after he left, she heard cries and on 
rushing up, she found A. l holding her husband 
aown by his head, white A. 2 and A. 3 cut him 
several times with a bill-hook. When she 
raised an alarm, they threatened to cut her also 
P. W. 3 was sitting on his pial when, according 
io him, P. W. 1 came there weeping and told 
him about the oilence. There is no reference 
in Ex. P. 1 to A. 4. 

(4) The prosecution case against A. 1 i 0 A 4 
rested entirely on the evidence of P. W i and* 
another eye-witness (P. W. 2) a ten-year old 

4 -rf’ v ‘ xl ° claims *° have been by himself in lhs 
lathers sundry shop and to have witnessed the 
tragedy. According to him, A. 1 suddenly came 
behind the deceased and cut him with this bill- 
hook on the left shoulder. Then A 2, cam- 
running. took M. O. l and cut him on Ihe head 
and right shoulder. Then A. 3 came from the 
house of A. 4, took the bill-hook from A. 2 and 
cut deceased on his neck and again on the 
abdomen. Then last came A. 4 running from 
her house saying ‘life is not yet extinct, give 
two more blows. P. W. 1 says when she rush- 
fr out she saw A. 1 holding the deceased by 

bending his head backwards, that 
A. 2 took the bill-hook and cut the deceased on 
the head and on the right shoulder. Then A. 

3 took tne bill-hook and cut the deceased twice 
on the neck and then last A. 4 came running 
from her house exhorting to give two more cuts" 
Thereupon A. 3 cut the deceased on the abdo- 
men after he fell down. Then, according to her 
A. 1 took the aruval from A. 3 and all went 
away. This witness explains her omission to 
say anything about A. 4 in Ex. P. l a s being 
due in confusion and distress. 

(5) The motive-background in the case is this 
The deceased Srinivasa Asari was charged with 
the murder or A. 4’s husband and their yS 
son and of attempting to murder A. 4 herself 
by administering aconite poison, the accusation 
m that case being that he attempted in flrt to 
poison the whole of A. 4’s family The deceased 
was acquitted on 5th September 1950 bv ?he 
Sessions Judge of Salem in S C No 85 ofiqsn 
The judgment in that case 'shows' that a 2' 

had be^'on' ill/eV^ deP ° Sed she 

Asari for about three yea^but. when ^'erTus- 
band came to know of it she terminaJJ* W J 
would have nothing further to dT ^th the ‘de- 

n!an e Ex W p° 9 1V n e p d ; n i h ° Use ’ according 7o the 

plan fix. P. 9, next to the house in which A 4 
lived along with her widowed sister A. 1 A l 

anS e fn S h^ h K Ve b 5 Gn a y idow f or many years 
hnnntv nf 'ifn de P e nding on the charity and 

t| ber sister » A. 4 and her poisoned hus- 

le i s than two m °nths after the 

fw ^ 1 ° f tb i e de ^ eased in that poisoning case 
that he was done to death in broad day light 

a few yards from his house. A. 2 and A *> 

lived in separate houses, marked J and H in 
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the plan, from where the scene of offence could 
not have been visible, in a separate iane and 
with several houses intervening. 

(6) A significant fact is that A. 4 who was 
examined by the Sub Inspector at the inquest, 
had an incised wound l:j” x x J” on the lower 
third of her right lore-arm according to her 
wound certificate, Ex. P. 5. She had juite clear- 
ly been mixed up in the tragedy. Unfortunately 
she was, on the basis of the evidence of P. Ws. 
1 and 2. put into the position of an accused per- 
son and in both courts took refuge in a com- 
plete denial of knowledge. In the Sessions 
Court, she said that she got this cut on her 
hand while she was cutting fuel with this bill- 
hook. According to the evidence of P. W. i, A. 
2, A. 3 and A. 4 were in the village and readily 
came to the scene when called after the arrival 
of the Police, though A. 1 had disappeared. 
Unfortunately, we have the Sub Inspector (P. 
W. 12) saying in evidence in chief that he 
searched for Accused 1 to 3 during the night 
of Gth November 1950 but found all of them 
**not available and that he arrested A. 2 and A. 6 
at Dhandakarampatti on 12th November 1950. 
It is most regrettable that the Sub Inspector 
should have given his evidence in this mis- 
leading sequence, as on looking into the case 
diary, we find that he actually examined A. 2 
and A. 3 and made a note of their statements 
to him on Gth November 1950 itself, bearing 
out the testimony of P. W. 1 that these two 
accused readily came after the arrival of the 
Police. It would appear from a letter. Ex. D. 
5 written bv the Sub Inspector Sri P. S. Krish- 
namurthi (P. W. 12) that he referred the case 
for instructions to his superior officers and only 
after the receipt of them arrested A. 2 and A. 
3 presumably on the basis of the evidence of 
P. Ws. 1 and 2. 

(7) The learned Sessions Judge was greatly 
impressed by the evidence of P. Ws. 1 and 2 
and bases his conviction of A. 2 and A. 3 on 
their testimony, holding it was very improbable 
that this widow A. 1 by herself could have 
caused all these fatal injuries on Srinivasa 
Asari. The deceased was cut in ten places on 
the head, neck, shoulders and abdomen and 
also in the left hand in the region of the fin- 
gers. We find ourselves unable to accept the 
evidence of these two eye witnesses, P. Ws. 1 
and 2. It does not explain the injury A. 4 had 
on her forearm and the omission of A.. 4 by P. 
W. 1 from Ex. P. 1. It is quite possible that 
this boy (P. W. 2) saw something of the offence 
and a possible encounter between Srinivasa 
Asari and A. 4 which culminated in A. 1 at- 
tacking him with the bill-hook she had in her 
hand. The evidence of P. W. 1 suggests that 
the whole of this family were waiting for her 
husband in the street that afternoon with mur- 
derous intent and that all set upon him and 
killed him as soon as he emerged. Even ac- 
cording to the prosecution, only one bill-hook 
was used and it was passed from one accused 
to the other till, for reasons which are quite in- 
explicable, after A. 3 dealt with the final fatal 
cuts, it was handed back to A. 1 who went 
away with it to Dharmapuri Police station. 

(8) A. 1 in the committing Magistrate’s court 
denied having cut Srinivasa Asari, though she 
admitted that she appeared at the police station 
with the bill-hook. She said she found it lying 
on her way and she took it with her. In the 
Sessions Court, however she took the sole res- 
ponsibility for cutting the deceased, saying that 
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it was he who nad killed her sister’s husband 
and son, who had been maintaining and protect- 
ing her after her husband died. She further 
said that the deceased had been proclaiming in 
the village that he would file a suit for damages 
for malicious prosecution in the poison case in 
which he was acquitted. There can be no doubt 
that this widow has been most reluctant even 
to attribute anything to A. 4 who was undoubt- 
edly present at the time of this attack on the 
deceased, as evidenced by the injury on her 
hand. We are inclined to the view that the 
deceased when he came out of his house met 
A. 4, and it was during the passage of abuse 
between them that A. l rushed out with an 
aruval and later hacked him. We do not think 
there is anything improbable in A. 1 having 
caused all the fatal injuries on the deceased 
with M. O. 1, which she may have iiau in her 
hands cutting fuel, as she stated in the com- 
mitting court. 

(9) A. 1 had a very powerful motive for hatred 
against the deceased, whom she doubtless held 
responsible, despite his acquittal, for the mur- 
der of her sister’s husband, who had been sup- 
porting her. After his death, these two widow- 
ed sisters lived together unfortunately in a 
house very near that of the deceased and after 
his return from jail, A. l’s feelings towards him 
were doubtless, as she has described, very 
strong indeed. We can see nothing improbable 
in A. 1 losing all control over herself with this 
aruval in her hand, on probably seeing the de- 
ceased engaged in some altercation with A. 4, 
seeing red and then hacking him to death. We 
are unable to accept the Sessions Judge’s ap- 
preciation of the evidence of P. Ws. 1 and 2, 
which seems to us extremely artificial and de- 
signed to bring in A. 1 to A. 4 and to give them 
each some unnatural part. That A. 1 appeared 
at the Dharmapuri police station 20 miles away 
with this blood-stained aruval and there pre- 
sumably made a confession, which unfortunate- 
ly is not admissible in evidence is an outstand- 
ing feature in this somewhat remarkable case. 

(10) We have no hesitation in setting aside 
the convictions of A. 2 and A. 3, who, we are 
satisfied, had nothing to do with the attack on 
the deceased. The evidence shows that the in- 
vestigating Sub Inspector himself was very 
doubtful about charging A. 2 and A. 3 and all 
we can say is that it is very unfortunate that 
he was instructed to lay the charge-sheet 
against all the four accused. After perusing 
the case diary, we have no hesitation in ex- 
pressing the view that A. 4, who gave evidence 
at the inquest, should have been a prosecution 
witness and not in the dock. 

(11) The conviction of A. 1 under S. 302, I. P. 
C., is however correct and is upheld. There 
can be no doubt, as she has pleaded at her trial 
that it was she who caused all these iniunes 
on Srinivasa Asari with this bill-hook (M. O. 
1). In the state of the legally admissible evi- 
dence, it is quite impossible for us to find ex- 
actly the true circumstances under which A. l 
lost all control and attacked the deceased. No 
plea of grave and sudden provocation has been 
taken, with the exclusion of A. 4 from the wit- 
ness box and her being quite unjustly put into 
the dock as one of the accused. 

(12) Before dealing with the question sel j" 
tence, now that the conviction has been dealt 
with on the evidence legally admissible, we 
would like to consider from the revelations in 
this concrete case the present practice based it 
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is said on existing law of withholding from 
defending Counsel copies of the statements made 
, accused persons in the course of investiga- 
tion. We would like to extract here the re- 
cord in the case diary of what A. 4 examined 
as P. W. 8 at the inquest said. 

“P. W. 8 came to the spot at the time of in- 
vest and I examined her and she stated 
that while she was in the street, the deceased 
who came from north abused her. She also 
abused him. In the meanwhile A. I who was 
in her house to start for bringing fuel with a 
bill-hook came there and gave a cut on the 
shoulder of the deceased. The deceased Sri- 
nivasa Asari caught hold of the bill-hook and 
she attempted to snatch the same and due to 
that she sustained injury on hand. Th<m A 
1 her elder sister, snatched the bill-hook and 
cut the deceased on his head, stomach, neck 
etc., places and then A. 1 went towards the 
south with the bill-hook. She (P. W 8) went 
to her house.” 

Then again, there is the following extract 

from the case diary also dated 6th November 
lyou. 

1 S ? n i for A> “ and A * 3 noted in the margin 
and they came to the spot. 

.A A 2 and he denied the offence 

thf th 2 t ! he was gazing his cattle in 

the fields and learnt about the occurrence 

a ^ d £f n t 0 s A pot 1 and found the deceased, 
, l a f nt ^ at A ; 1 cut the deceased with a 
bill-hook and that he (deceased) died. 

A. 3 denied the offence and said that while 

^ Cattle in the field he learnt 
about the occurrence at about 4 pm and 

came to the spot and found the deceased 
learnt that A. 1 cut the deceased with a bill- 
hook and that the deceased died. 

+ , Can -k e no doubt ’ in our opinion 

that the defence in this case has been greatly 
handicapped for want of knowledge by defend- 
mV 4 , P °l iCe ■ wh en t h ey were quts tfoned 

of these diary extracts when he read them Sut 
to him &, after recovering from his initial cm- 
prise, had no hesitation in saying that a whoHv 
different line of defence should hive been adopt- 
ed in this case, both in the committing court and 
in the sessions court. We have heard argu- 
ments by Mr . Rajagopalachari and also the 
learned Pubhc Frosecutor on the expediency in 
the light of the revelations in this case and 
also m other cases pf which we have had recent 
experience of furnishing defending counsel on 
request, with copies of statements made bv ac 
cused persons to the investigating police as re 
corded in the case diary. s v e ’ as re " 


son was entitled to a copy of the charge sheet 
before the trial but not of other police reports. 
Subramania Aiyar J. was of the opinion that 
an accused was entitled not only to copies of 
the charge sheet but of all police reports also, 
before the trial began. It was not however till' 
the year 1921 that is 24 years later that an ac- 
cused person became entitled to copies of charge 
sheets before the trial began, by the enactment 
of S. 173(4) of the Cr. P. C. which gave an 
accused person this statutory right. 

(15) The record in the case diary containing 
the substance of what each accused said to the 
Police when first interrogated is beset with a 
special difficulty in view of the Full Eench deci- 
sion in — ‘In re Syamo Maha Patro’, 55 Mad 
903 (FB) which brought within the ambit of 
S. 162 Cr. P. C. statements made bv accused 
persons to the police in the course of~an inves- 
tigation. Reilly J. delivering the judgment of 
the Full Bench of three learned Judges by 
which we are bound, gave expression to the 
sharp differences of opinion on this point bet- 
ween Judges in our own High Court and also 
other High Courts. At p. 918 he observed that 
of the six Judges of the Madras High Court, 
who held the view that S. 162 Cr. P. C. applied 
to statements of accused persons. Waller J. had 
since altered his view. There is reference in 
the judgment of Reilly J. to a wealth of case 
lav/, much of it conflicting. He referred to the 
Full Bench decision of five Judges of the Ran- 
goon High Court, in — ‘King Emperor v. Maung 
Tha Din’, 4 Rang. 72 F. B. which held that S. 
162, Cr. P. C. applied to oral as well as written 
statements. In considering the decision in — 
‘Jagwa Dhanuk v. King Emperor’, 5 Pat 63, a 
Bench decision by Mullick J. and Jwala Prasad 
J., which took the view that S. 162, Cr. P. C. 
did not prohibit the admission of statements 
made by accused persons to the Police, provid- 
ed they were not confession, Reilly J. consi- 
dered the arguments pro and contra. One 
argument that the application of S. 162, Cr. P. C. 
to a statement made by accused persons would 
seriously prejudice them by shutting out evi- 
dence that they had made exculpatory state- 
ments to the Police at a very early stage, 
Reilly J. met as follows. 

“I think it is enough to say that the learned 
Judge in his anxiety to prevent evidence of 
statements which may be of help to the ac- 
cused from being shut out has forgotten how 
often statements made by the accused to the 
Police may tell most seriously against them, 
which is the reason why the prosecution 
wishes to use the statements of the accused 
in the present case.” 


(14) Our attention has been drawn to * Full 
Bench decision of four Judges - ‘Queen Em 
press v. Arumugham and others’, 20 Mad IRQ 
which considered in 1897 the question whether 
an accused person was entitled, while on re 
mand, to a copy of the Police charge-sheet Col 
lins C. J. and Benson J. held that charge sheet* 
were not public documents within the mean 
ing of S. 74, Evidence Act, and that an accused 
person is not entitled before trial to copies 
Collins C. J. however specifically said that he 
expressed no opinion whether an accused can 
call for police reports and the charge sheet 
during the progress of the trial. Shephard J 
who made the reference to the Full Bench with 
Subramania Aiyar J. held that an accused per- 


In the great majority of cases, which took the 
view that statements made by accused persons 
to the Police were shut out in evidence by S. 
162 Cr. P. C. it was the prosecution who wanted 
such statements to be admitted which while 
not amounting to confessions nonetheless sup- 
plied evidence against the accused. No doubt, 
as Reilly J. has observed, a larger number of 
accused would be benefited by the total exclu- 
sion of such evidence, and it would only be a 
comparatively small number of accused per- 
sons who in particular cases will derive some 
benefit by the elucidation of what they told the 
Police in the first instance. 

(16) The present state of the law as laid 
down in the Full Bench decision lays a heavy 
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responsible ;■ on Iria! com is, and as it appears 
to me .n\ .ice laui only oe a one in cases such as 
the pivjciH uioi; by resort to .3. it 2^2) Cr. P. C. 
whicii gives Kill cJiscrelion to a criminal court 
to caJl lor police diaries which they ‘ may use 

nut as evidence in the case, but to aid it in 

such inquiry or trial". Under this section also 
‘•neither the accused nor his agents shall be en- 
titled to call for such diaries nor shall he or 
they are entitled to see them merely because 
they are referred to by the court”. The ac- 
cused. therefore, are not entitled as of right to 
see any portion of the diaries that they may 
wish to see. If however a court on a perusal 
of the diary finds something there, which helps 
the accused to establish his innocence or to 
mitigate his offence, what is a court lo do? The 
answer is by no means easy, and procedure 
will have, in the interests of justice, to depend 
on the facts of each case. I have myself, in 
about 20 years experience as a trial Judge in 
murder cases, never hesitated on perusing a case 
diary and finding there something helpful to an 
accused person in showing that portion of the 
diary to the defending counsel. The learned 
Public Prosecutor, Mr. Rangaswami Aiyangar, 
who has had a great deal of experience in de- 
fending criminals, has frankly stated that he 
has also been a Horded a similar courtesy by 
some Judges before whom he has appeared, but 
he is unable to point to any specific section of 
law under which that indulgence, if it may be 
called so, has been shewn. I have myself jus- 
tified that practice on grounds of simple and 
natural justice, as a proper user of the case 
diary as an aid in the enquiry or trial under S. 
172(2) Cr. P. C. Personally, I am quite unable 
to see how anything favourable to the accused 
discovered in a case diary can be utilised by 
the court without disclosure to defending coun- 
sel. lie is not entitled as of right to see the 
case diary but. as I read S. 172(2) there is no 
prohibition contained therein against the court 
permitting in its discretion defending counsel 
to see any portion of the case diary, which the 
court considers in the interest of justice he 
should see and use in the defence of the case. 

(17) In a number of cases, which have come 
up before us. and the present is a concrete one. 
we have found defences formulated in the com- 
mitting court more often than not, instructed 
by village lawyers and intermediaries who, in 
the unfortunate conditions prevailing in rural 
areas unserved by any channel of controlled 
legal service, allow their imaginations to run 
riot, a process which often continues in the 
Sessions court and sometimes even up to this 
Court, without any regard to the statement 
made by the accused when first questioned by 
the Police. There is an ordinary presumption 
that an accused person will tell his lawyer 
what he told the Police in the first instance. 
But in prevailing conditions, the defending ad- 
vocate is often completely in the dark and is 
far from sure what exactly his client has told 
the Police in the first instance. An accused 
person in the state of the law, as it stands, has 
no right ‘per se’ to obtain copies of his state- 
ments to the Police until the law is amended. 
But. we can see no legal impediment to the com- 
mitting court permitting in its discretion and 
in appropriate cases defending counsel at his 
request to look into a case diary to verify what 
the accused told the Police as recorded there, 
before formulating his defence, under S. 172(2) 
to aid the court in the enquiry or trial. It must 


be made clear that such a permission cannot 
oe claimed by the accused as a matter of right. 

It is of comparatively little use for defending 
Counsel being permitted by the Sessions Judge ' 
to look into the case diary at a belated stage 
of the trial only when the learned Judge him- 
self on a perusal of it finds something of great 
use to the accused. It is necessary for respon- 
sible defence from the start that in cases such 
as the present, defending counsel should know 
what the accused told the Police in the first 
instance. We have not come across any more 
appropriate concrete case than the present in 
which this course should have been ‘ab initio’ 
adopted. 

(18) There is a further aspect of this matter, 
viz., how a statement made by an accused per- 
son to the Police, if to his advantage, can be 
used in the trial. It does not appear possible 
in view of the Full Bench decision in — ‘In re 
Syamo Maha Patro’, 55 Mad 903 F. B. for a 
defending advocate even in cross-examination 
to ask a Police officer whether an accused at 
the very outset told him something self-excul- 
patory or for instance set up an alibi which 
may prove his innocence. Reilly J. referred to 
the decision in — ‘Sheik Kalesha in re’, in which 
Jackson and Cornish JJ. held that a statement 
made by an accused to a police officer on which 
the defence wished to rely was shut out by 
S. 162, Cr. P. C. In these rare cases, a court 
which has a case diary in its possession, at the 
request of the defending counsel, would we 
think be perfectly justified in putting a ques- 
tion to a Police officer to elicit what an accused 
told him purely in the interests of the^ accused, 
within its very wide powers under S. 165 of 
the Evidence Act, which permits a Judge to 
ask any question he pleases, in any form, at 
any time, of any witness about any fact rele- 
vant or irrelevant. There is in the present 
state of the law as regards the admissibility of 
statements made by accused persons to the 
Police, a heavy responsibility on courts in the 
user of case diaries under S. 172(2), Cr. P. C. 
and on public prosecutors to bring to the notice 
of the trial Judge anything in the case diary 
favourable to the accused. Had the learned 
Sessions Judge perused the case diary in the 
present case, we have no doubt that he would 
have cleared up a regrettable and misleading 
obscurity consequent upon the Sub Inspector 
(P. W. i2) deposing to his inability to find A. 2 
and A. 3 that night and his not disclosing the 
fact that ho had already examined them earlier 
that dav. Wc must also express our great sur- 
prise that A. 4 in both the committing court 
and the trial court adopted the line of defence 
that she knew nothing at all in view of the 
record of her evidence as P. W. 8 at the inquest. 

(19) Taking all circumstances into considera- 
tion in the matter of sentence, we consider it 
a fit case, while confirming the sentence oi 
transportation for life passed on this widow (A. 
1) really on her plea of guilty, we would be 
justified in making a recommendation to uov- 
ernmenl for commutation of her sentence to 
seven years’ rigorous imprisonment under b. 
401, Cr. P. C. satisfied as we are that, though 
she inflicted these fatal injuries on Srinivasa 
Asari, she and her family had sustained very 
grave and sustained provocation at his hands 
and that he gave her sister A. 4 also grave pro- 
vocation in an altercation with her that after- 
noon. 
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(20) We directed the release of accused 2 and 
3 on 25th March 1952 at the conclusion of argu- 
ments. 

B/R.G.D. Order accordingly. 
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SUBBA RAO J. 

Dodcli Dorayya, Appellant v. Bathula Adi- 
narayana, Respondent. 

Second Appeal No. 167 of 1950, D/- 10-4- 
1952. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 of 1938), S. 28 — Rules under — Hr. 2, 
4, 7, 9 and 10 — Proceedings under R. 2 are 
not of summary nature but are in nature of 
.suit — Order therein that person is not agri- 
culturist — Order operates as res judicata in 
subsequent suit by such person for possession 
alleging that be was an agriculturist — (Civil 
P. C. (190S), S. 11) — ILR 1946 Mad 566 Foil. 

a ^ ^ (Para 3) 

Anno: C. P. C., S. 11 N. 28. 

S. Ramamurti, for Appellant; E. Venkatesam 
and E. L. Bhagiratha Rao, for Respondent. 

: This secon d appeal arises out 
•of O. S. No. 68 of 1947 on the file of the Dis- 
trict Munsif’s Court, Vizagapatam, a suit filed 
by the appellant to direct the defendants to put 
him in possession of the plaint schedule pro- 
perty and for a declaration that the entire 
amount due under the usufructuary mortgage 

dated 22nd July 1873 was completely discharg- 
ed. 

(2) To appreciate the contentions of the par- 
• *l es ’ ll , V 5 encugh to state the relevant facts. 

lne plaintiff, alleging to be the owner of the 
equity of redemption and also the purchaser 
ol two-thirds of the mortgage interest in the 
aforesaid mortgage, filed the said suit for re- 
demption and for possession of the plaint 
schedule properties. The plaintiff’s case is that 
.he is an agriculturist and that, if the provi- 
sions of the Madras Agriculturists’ Relief Act 
are applied to the debt, the debt would be dis- 
fharged. The defendants contended, inter alia, 
It 1 ?!: !? e P? a t ln tift is not an agriculturist and 
t !' a i !fjj e S , U1 ?' is premature. They also pleaded 
that the plaintiff is precluded from raising the 

,^ e js an agriculturist by reason of 
? e order in the application taken by him un- 
Pefief ^provisions of the Madras Agriculturists’ 

. The learned District Munsif held that the 
decision in the earlier proceedings would not 
be a bar for the maintainability of the suit as 
according to him, the plaintiff’s right to file a 
suit was expressly reserved. The learned Dis- 
trict Munsif and the learned District Judge in 
appeal held that the order in the earlier Dro 
ceedings would operate as res judicata. They 
also held that the suit would be premature as, 
if the debt was not scaled down, the mortgage 
"debt would not be discharged. The plaintiff ore- 
ferred the above second appeal. 

(3) Mr. Ramamurthi, learned counsel for the 
appellant, contended before me that the view 
of the courts below on the question of res judi- 
cata is unsound. To appreciate his contention 
it is necessary to notice the scope of the previ- 
ous proceedings and the order made therein 
As aforesaid, the plaintiff filed O. P. No. 43 of 
1941 on the file of the Court of the District 
Munsif, Vizagapatam, for a declaration of the 
debt due by him. The said application was 
filed under Rule 2 of the rules relating to ap- 
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plications to civil courts for scaling down of 
non-decreed debt. The District Munsif raised 
the following issues : 

1. Whether the petitioner and his vendor are 
agriculturists? 

2. Whether the properties mortgaged in 1873 
and those purchased by the petitioner are 
the same? 

3. Whether this petition is in time? 

4. Whether the debt is not liable to be scaled 
down? and 

5. If the debt is liable to be scaled down, 
what amount, if any, is due thereon? 

The learned District Munsif held on issue 1 
that the petitioner and his vendor were agri- 
culturists, on issue 2 that the properties mort- 
gaged in 1873 and those purchased by the peti- 
tioner are the same, on issue 3 that the petition 
was in time, on issue 4 that the debt was liable 
to be scaled down and on issue 5 that the 
amount due to the respondent was only a sum. 
of Rs. 112-4-0 with interest at 61 per cent per 
annum from 1st October 1937 till payment. 
The respondent preferred an appeal to the Dis- 
trict Court, Vizagapatam. The learned District 
Judge definitely held that he was not prepared 
to hold on the evidence that the petitioner was 
an agriculturist entitled to present the petition 
and expressed the view that on that short 
ground the petition should have been dismiss- 
ed. In regard to the other question raised in 
that petition he also expressed the view that 
that matter could only be decided in a regular 
suit. The appellant preferred an appeal against 
the order of the District Judge to the High 
Court in A. A. A. O. No. 361 of 1943. Wads- 
worth J. dismissed the appeal. But in dismiss - 
ing^ the appeal he observed as follows : 

“The appellant has not satisfied the lower ap- 
pellate court either that he is an agricul- 
turist or that he is the owner of the whole 
of the mortgagor’s interest. It does not ap- 
pear to have been either averred or proved 
that the persons, who were the titular mort- 
gagors when Madras Act IV of 1938 came 

into force were agriculturists In 

such a case, the claimant should be requir- 
ed to prove strictly his right to the relief 
which he seeks. The appeal is dismissed 
with costs.” 

On a perusal of the judgments of the District 
Judge and of Wadsworth J., I find it very diffi- 
cult to accept the contention of the learned 
counsel for the appellant that the District 
Judge as well as Wadsworth J. left open the 
question whether the plaintiff is an agricul- 
turist or not to be decided in a regular suit 
The District Judge specifically held that the 
plaintiff was not an agriculturist. Wadsworth 
J. agreed with him and pointed out that it was 
not averred or proved that the persons who 
were the titular mortgagors when Madras Act 
IV of 1938 came into force were agriculturists. 
In dismissing the appeal, the learned Judge 
did not expressly reserve the other questions 
to be decided in a suit. But it is not necessary 
to decide whether the courts on the previous 
occasion reserved questions other than the 
question whether the plaintiff is an agricul- 
turist or not to be decided in a regular suit. It 
H that the question whether the 

plaintiff is an agriculturist has been finally de- 
cided against the plaintiff. 

In those circumstances, the next question 
that arises is whether the said finding would 
operate as res judicata in the present proceed- 
ings. The question viz., under what circum- 
stances the decision in a petition would ope- 
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rate as res judicata in a regular suit has been 
decided by Somayya and Yahya Ali JJ. in — 
'Arikapudi Balakotayya v. Yadlapalli Nag- 
oya’, ILR 1946 Mad 566. There, the question 
was whether a decision of a District Court un- 
der S. 84(1) of the Madras Hindu Religious En- 
dowments Act negativing the contentions of 
the applicants that they and their fore- 
fathers were hereditary trustees of the temple, 
would be res judicata in a suit filed by them 
for a declaration that the office of trusteeship 
was hereditary in their family. 

The learned Judges held that the doctrine of 
res judicata is not confined to decisions in suits 
but applies even to decisions rendered in pro- 
ceedings, which are not suits. To ascertain 
whether a proceeding is summary or not, they 
have laid down various tests and held that if 
the proceeding is not a summary one. a deci- 
sion therein would be res judicata if the con- 
ditions laid down in S. 11 C. P. C. are complied 
with. They negatived the contention that a 
proceeding under S. 84(1) of the Madras 
Hindu Religious Endowments Act is summary 
m nature. The fact that the District Court is 
bound to take evidence, should act on the 
materials placed before it by parties, should 
decide substantial questions affecting rights of 
parties and similar characteristics were con- 
sidered as indicating that the proceedings were 
not summary in their nature. 

In the present case, the object of the rules 
relating to applications to civil courts for scal- 
ing down of non-decreed debts is apparent. 
They were intended to provide for an expedi- 
tious cheaper remedy for ascertaining the ‘debt 
due to the creditor. The rules would enable 
the creditor to institute a suit for recovery of 
the amount declared due to him and thereby to 
avoid excessive court fees and invite objections 
from the debtors. The rules also would enable 
a debtor to pay off the debt scaled down instead 
of involving himself in unnecessary and costly 
litigation. To effectuate this purpose, the rules 
provide for an enquiry wherein the parties are 
enabled to adduce the entire evidence available 
to them. The particulars that are to be given 
under rule 4 of the rules are those that are 
found in a plaint. 

Under rule 7, on the date originally fixed 
under rule 6, or on any subsequent date to 
which the application may be adjourned by the 
court, the court shall after taking such evidence 
or making such enquiry as it may consider 
necessary, pass such order on the application 
as it thinks fit. This rule, therefore, enables 
parties to adduce necessary evidence. Rule 9 
says that the order of the court declaring the 
amount of the debt under rule 7 shall be sub- 
ject io appeal and second appeal as if it were a 
decree in an original suit. Under rule 10, the 
courts having jurisdiction under these rules 
shall be the courts which would have jurisdic- 
tion to entertain suits for the recovery of the 
debts as unsealed. 

It is therefore clear from the aforesaid rules 
that they provide for pleadings, prescribe the 
same form in which a suit would have to be 
filed, enable the parties to adduce evidence 
and provide for an appeal, and second appeal 
as if the order made was a decree. I cannot 
hold that the proceedings are of a summary 
nature. I therefore hold following the decision 
in — ‘Arikadpudi Balakotayya v. Yedlapalli 
Nagayya’, ILR 1946 Mad 566 that the order 
made in A. A. A. O. No. 361 of 1943 would ope- 
rate as res judicata and preclude the plaintiff 
from raising the plea that he is not an agri- 
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culturist over again. No other point was argu-» 
ed. ' 

(4) In the result the appeal fails and it is 
dismissed with costs. No leave. 

B/V.R.B. Appeal dismissed. 
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PANCHAPAKESA AYYAR J. 

Nagu Thevar and others, Petitioners v. 
Periakaruppa Thevan, Respondent. 

Criminal Revn. Case No. 1145 of 1950 and 
Cn. Revn. Petn. No. 1074 of 1950, D/- 10-8- 
1951. 

Criminal P. C. (1898), S. 203 — ‘Sufficient 
ground for proceeding' — Complaint prima 
facie disclosing offence of cheating — Dis- 
missal under S. 203 is not proper. 

The complainant alleged that the 
accused had cheated him by asking to ad- 
mit payment of the consideration before 
the Sub-Registrar on a promise to pay the 
consideration at once as soon as the docu- 
ment was registered and in pursuance of 
it he made the statement and got the docu- 
ment registered and parted with valuable 
properties which he would not have done 
but for such deceit. The magistrate dis- 
missed the complaint under S. 203, Crimi- 
nal P. C., as disclosing a civil matter. 

Held that the order of dismissal under . 

S. 203 was not justified as it was not a 
mere case where the consideration was 
promised to be paid later on, but finally 
not paid. The order of dismissal should, 
therefore, be set aside and the complaint 
inquired into in the interests of justice: 

43 MLJ 535 and Cr RC No 925 of 1946 
Dist. (Para 1) 

Anno: Cr. P. C., S. 203 N. 5. 

T. S. Vaidyanatha Iyer, for Petitioners; C. K. 
Venkatanarsimham, for Respondent; The Pub- 
lic Prosecutor, for State. 

ORDER : This is certainly not a case for 
my interfering in revision with the learned 
Sessions Judge’s order setting aside the order 
of dismissal by the Magistrate. Here a deceit 
was alleged by the complainant, namely, that 
he was asked by the accused to admit payment 
of the consideration before the Sub-Registrar 
on a promise to pay the consideration at once 
as soon as the document was registered and 
that he registered it and made that statement 
and parted with valuable properties which he 
would not have done but for such deceit. It is 
not a mere case where the consideration was 
promised to be paid later on, but finally not 
paid. This postponement of payment in this 
rase relates to the payment promised at a 
panchayat subsequent to the alleged cheat- 
ing. So the witnesses regarding the allegedi 
cheating ought to have been heard, and it was! 
not a case for dismissal under S. 203, Cr. P.C.I 
as a civil matter. The learned counsel for the 
petitioner relied on the rulings in — ‘Krishna 
Pillai and others’, 43 MLJ 535, and in — 'CrL 
R. C. No. 925 of 1946. I have looked into them. 
They will not apply to a dismissal of a case 
under S. 203, Cr. P. C. in a case like this. Cer- 
tainly where an alleged cheating by a repre- 
sentation as in this complaint, has not been 
properly understood and gone into by the trial 
Magistrate, the interests of justice and public 
interests require that it be gone into. So the 
learned Sessions Judge’s order was perfectly! 
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correct. This petition deserves to be and is 
hereby dismissed. 

B/K.S. Revision dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

Sri Ravu Janardhana Krishna Ranga Rao 
Bahadur, Petitioner v. The State of Madras, re- 
presented by the Collector of Srikakulam dis- 
trict at Srikakulam and others, Respondents. 

Civil Misc. Petn. No. 6554 of 1951, D/- 14-4- 
1952. 

Tenancy Laws — Madras Estates (Abolition 
and Conversion into Ryotwari) Act (26 of 
1948), Ss. 3, 41, 50 — Impartible -estates — 
Compensation paid under Ss. 41 and 50 — 
Right of co-parceners to share — (Hindu Law 

Impartible Estates) — (Madras Impartible 
Estates Act (2 of 1904), S. 9). 

. I . n J tl } e case of an estate to which the 
incident of impartiality attaches by cus- 
tom, custom supersedes the general Mith- 
akshara law excepting in the matter of de- 
volution of the property by right of sur- 
vivorship The rights which a coparcener 
acquires by birth in the joint family can- 
not be claimed m the estate and the estate 
remains clothed with the incidents of sepa- 
rate and self-acquired property of the 
holder. The estate is not held as a co- 
parcenary property. (Paras 7, 9) 

When such an estate is acquired by the 
Government and compensation is paid Iht 
compensation received retains the incident 

that hf rt 1 b ^ 1 * y is not correct to say 
Iff 1 i he , c + us i° m ary incident of impartiality 
attached to the estate lasts only so long as 
it remains in the form of immovable pro- 

ro^itJ he fh PnnC l ple that inversion would 

veLak thG natUre ° f the estate is . uni ' 

The fact that the estate has-been includ- 
ecl Schedule to the Madras Tm 

partible Estates Act, 1904 only mein! thlt 
its customary incident of iinpartibility is 
recognised and not that it has become an 
impartible estate by virtue of such innin 
sion and therefore the repeal of that Act' 
cannot, in any way, affect its character 

Since only persons who have anTnterest 
property which is acquired are In- 
titled to a share m the compensation paid 
on the acquisition of the property by the 
Government the coparceners who have nl 
right either to the estate or the compensa- 
tion paid on acquisition cannot claim a 
share in the compensation paid under «s I 
41 and 50 of the. Madras Estate! (Abolf: 
tion and Conversion into Ryotwari) Act 

(Paras 7, 10)’ 

In any event, the material time for the 
purpose of determining the rights of par! 
ties would be the date of the notificaRrvn 
by virtue of which the estate is statutorily 
transferred to the Government. On that 
date the coparceners cannot be deemed to 
have a subsisting and real interest in the 
estate, as their right to get maintenance 
according to the custom embodied in S 9 
Madras Impartible Estates Act is not at- 
tributable to any present interest in • the 
estate and their right to succession in cer- 
tain contingencies cannot be considered as 


a right to share in the property during 
the life time of the holder. Therefore 
where they have no right to a share in the 
corpus of the estate on the date of notifi- 
cation under this Act, they cannot claim 
that they will have such a right after the 
notification and after the estate had vested 
in the Government. Case law referred. 

(PcllTcl 13 ) 

K. Rajah Ayvar, D. Srinivasa Sarma and C 
TI. Suryanarayana Rao, for Petitioner; The Ad- 
vocate General for the Government Pleader, 

N. Rajagopala Iyengar and A. Kupuswami, for 
Respondents. 

ORDER : The petitioner is the younger bro- 
ther of the Zamindar of Bobbili, the third res- 
pondent. In the affidavit filed in support of the 
petition he states that he is a junior coparcener 
of the joint family which owned the ancient 
and impartible estate of Bobbili which wa^' 
notified under the Madras Estates (Abolition 
and Conversion into Ryotwari) Act of 1948 
with effect from 7th September 1949, that on 
tne date when this estate was so notified the 
joint family consisted of the petitioner, the 
third respondent, the fourth respondent the 
son of the third respondent and the male des- 
cendants of the petitioner himself, that after 
the estate was taken over by the Government 
the Government deposited in the office of the 
Estates Abolition Tribunal, Vizianagaram (se- 
cond respondent) on 30th March 1950 a sum 
of Rs. 8,17,445 towards advance compensation 
under S. 41 of the Act and a further sum of 
Rs. 58371 under S. 50 of the Act on 14th July 
1950, that on and from the notified date the 
Madras Impartible Estates Act, 1904, should 
be deemed to have been repealed in its appli- 
cation to this estate under S. 66 of the Act, and 
that having regard to the rights of the parties 
and applying the general law ignoring the rule 
of impartibility and the rule of primogeniture 
which is incidental thereto he is entitled to a 
half share of the compensation money remain- 
ing after the satisfaction of the claims, if any. 
of the genuine creditors of the estate and of 
the maintenance holders. 

(2) The petitioner impugns the validity of 
the Act providing for a distribution of the 
compensation amount in the case of certain 
impartible estates. The following are such pro- 
visions : 

“45 O) In the case of an impartible estate 
which had to be regarded as the property of 
a joint Hindu family for the purpose of as- 
certaining the succession thereto immediate- 
ly before the notified date, the following pro- 
visions shall apply. 

(2) The Tribunal shall determine the aggre- 
gate compensation payable to all the follow- 
ing persons, considered as a single group — 

(a) the principal landholder and his legiti- 
mate sons, grandsons and great grandsons 

16 f 1 ? 3 ! 6 i ir i e ? lvln S or in the womb on 
the notified date including sons, grandsons 

and great grandsons, adopted before such 

date (who are hereinafter called ‘sharers’); 
and 

Persons who, immediately before 
the notified date, were entitled to mainte- 
nance out of the estate and its income either 
under S. 9 or 12 of the Madras Impartible 
Estates Act, 1904, or under any decree or 
order of a court, award, or other instrument 

g 9 r . contract or family arrangement 
which is binding on the principal land- 
holder (who are hereinafter called ‘mainte 
nance-holders) . * 
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Pr wided that no such maintenance-holder 


A. I. R 


sha ! ! 

he eniit 

ied to any portion 

g:a. 

< o! noons 
* 

a t i o n 

aforesaid, 

jjoliti 

:■ <\ dare 

his 

claim for m 

the c 

iaim ol 

his 

branch of il 

i nair*' 

[enance. 

has 

been settled 


or 


.in fLUi ... 

••• ••• 

(•') The portion of the aggregate eompen- 
ction aforesaid payable to the maintenance 
holders shall be determined by the Tribunal 
ox! notwithstanding any arrangement al- 
ready made in respect of maintenance whe- 
ther by a decree or order of a court, award 
( >r other instrument in writing or contract or 
family arrangement, such portion shall not 
exceed one fifth of the remainder referred 
to in sub-scc. (3), except in the case refer- 
red to in the second proviso to S. 47, sub- 
sec. (2). 


• • 


(6) The balance of the aggregate compen- 
sation shall be divided among the sharers, as 
if they owned such balance as a joint Hindu 
family and a partition thereof had been 
ei leered among them on the notified date. 
47(1). Every maintenance-holder entitled to a 
portion of the compensation under S. 45 shall 
also be entitled to the grant of a ryotwari 
patta in respect of a portion of the lands re- 
ferred to in S. 12 or 14, as the case may be. 

(2) The Tribunal shall determine the total 
extent, of the lands in respect of which ryot- 
wari pcittas may be granted to the mainte- 
nance-holders and divide the same among 
them, and in doing so, the Tribunal shall, un- 
less for reasons recorded in writing it con- 
siders that it is inappropriate to do so, hav- 
ing regard to the considerations set forth in 
S. 45, sub-sec. (5) and the manner in which 
the compensation payable to the mainte- 
nance-holder has been or may be apportion- 
ed among them under that sub-section : 

Provided that the total extent of the lands 
granted to all such maintenance-holders shall 
iiot exceed one-fifth nf the extent of the 
lands in respect of which a ryotwari patta 
may be granted under S. 12 or 14: 

Provided further that where it is found to 
be inconvenient or impracticable to grant any 
such lands, or to grant any such lands to 
the full extent to which the maintenance- 
holder may be regarded as entitled, whether 
on the ground that such a grant will result 
in the creation of an uneconomic holding or 
for any other reason, the share of the com- 
pensation awarded to the maintenance-holder 
may be increased by such amount as the 
Tribunal may consider reasonable; 

(3) The lands in respect of which a ryot- 
wari patta may be granted under S. 12 or 
14, after excluding any lands which may be 
granted to maintenance holders under sub- 
sec. (2) shall be divided among the sharers, 
as if they owned such lands as a .joint Hindu 
family & a partition thereof had been effect- 
ed among them on the notified date.” 

(3) S. 50 provides for interim payments. 

(4) The validity of these sections is impe- 
ached on several grounds, viz., that it was not 
competent of the Provincial legislature to 
pass any law on that subject-matter, because 
if is not covered by any entry in the State 
Legislature fast, or Concurrent List that, these 
provisions arc on the basis of an arbitrary 
classification offending against Art. 14 of the 
Constitution and that the scheme of distribution 


interferes with the vested rights of the other 
members of tiie family like the petitioner. Mr. 
Rajah Aiyar, however, pressed upon us at the 
outset the position that the compensation amount 
represents the equivalent of an ancestral estate 
to which the incident of impartiality can no 
longer attach after its conversion into money 
and after the repeal of the Madras Impartible 
Estates Act. Having taken the place of ances- 
tral property and having lost the special feature 
of impartiality the compensation amount 
would be partible as between the persons 
having the right of survivorship based on the 
right by birth. So the argument ran. It is on 
this point we heard the matter fully, and in 
our opinion the petition can be disposed of on 
the decision which we have arrived at on this 
point. 

(5) The argument of Mr. Rajah Aiyar, 
learned counsel for the petitioner, was that 
with the taking over of the estate by the Go- 
vernment and the repeal of the Impartible 
Estates Act so far as this estate is concerned 
and the conversion of the immovable property 
which constituted the impartible estate into 
money, namely, the compensation payable by 
the Government, the incident of impartiality 
which attached to the estate should be 
deemed to have ceased and therefore the com- 
pensation amount should be treated as the 
property of the joint family consisting not only 
of the third respondent and his son, the fourth 
respondent, but also the petitioner and his male 
issue. 

(6) We are unable to follow his argument 
that the repeal of the Madras Impartible 
Estates Act brought about an extinguishment 
of the incident of impartiality. So far as the 
Bobbili estate is concerned, it does not become 
an impartible estate by virtue of its inclusion 
in the schedule to Madras Act II of 1904. It 
was an ancient impartible estate and the utmost 
that could be said of its inclusion in the sche- 
dule is that its impartibility was recognised. 
Nor are we able to appreciate his argument 
that the custom of impartibility which admit- 
tedly attached to the Estate lasted and could 
last only so long as the estate was in the shape 
of immoveable property, and in particular 
landed property, and that as soon as the estate 
or a part of it is acquired by the Government 
the compensation amount payable for such 
acquisition must be deemed to be not impres- 
od with the custom of impartibility. Learned 
counsel was unable to cite any authority even 
remotely bearing on the question. 

(7) It is obvious that only persons who have 
an interest in the property which is acquired 
are entitled to a share in the compensation 
awarded on the acquisition of the propertv by 
the Government (See Halsbury’s Laws of Eng- 
land, 2nd Edn, Vol VI at page 39). The real 
question in this case is whether the petitioner 
and persons like him can be said to have any 
interest in the estate since acquired, lne 
nature and incidents of an impartible 
have come up for discussion and authoritative 
exposition by their Lordships of the Midicia 
Committee on several occasions. It su J^ ce s ‘y 
refer to the statement of the law by Sir Uin- 
shaw Mulla in — ‘Shiba Prasad Singh v. Pra- 
yagkumari Debee’, 59 Cal 1399 P. C. 

“Impartibility is essentially a creature oi 

custom. In the case of ordinary joint family 

property, the members of the family nave 

(1) the right of partition, (2) the right to 

restrain alienations by the head of the family 

except for necessity, (3) the right of mam- 
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tenance, and (4) the right of survivorship. 
The first of these rights cannot exist in the 
case of an impartible estate, though ancestral, 
from the very nature of the estate. The 
second is incompatible with the custom of 
impartibility as laid down in ‘Satraj Kuari’s 
case, 10 All 272 P. C. and the first Pittanur 
case, 22 Mad 383 P. C. and so also 
the third as held in the — ‘Second 
Pittapur case’, 41 Mad 778 PC. To this 
extent the general law of the Mitakshara 
has been superseded by custom and the im- 
partible estate, though ancestral, is clothed 
with the incidents of self-acquired and sepa- 
rate property. But the right of survivorship 
is not inconsistent with the custom of impar- 
tibility. This right, therefore, still remains, 
and this is what was held in — ‘Baijnath’s 
case’, 43 All 228 PC. To this extent the estate 
still retains its character of joint family pro- 
perty, and its devolution is governed by the 
general Mitakshara law applicable to ' such 
property. Though the other rights, which a 
coparcener acquired by birth in joint family 
property no longer exist, the birth right of 

senior member to take by survivorship 
still remains.” 

(8) Subsequent to this statement of the law 
tiiere were certain observations made by the 
Privy Council in ‘Collector of Gorakpur v. 
Ram Sundar Mai, 56 All 468, 

One result is at length clearly shown to be 
..hat there is now no reason why the earlier 
judgments of the Board should not be fol- 
lowed, such as for instance the — ‘Chella- 
palli case Raja Yarlagadda Mallikarjuna 
PrasacM Nayudu v. Raja Yarlagadda Durga 
Prasada, 24 Mad 147, which regarded their 
right to maintenance, however limited, out of 
an impartible estate as being based upon the 
] om \ ownership of the junior member of the 
family, with the result that these members 

f u ar ? indan . , lands for maintenance 
tlU considered as joint in estate 
wich the zamindar in possession.” 

(9) In a later case, namely, — ‘Commissioner 
of Income-tax’ Punjab v. Krishna Kishore’, 23 
^ah 1, their Lordships, after an elaborate re- 
view. of all the important decisions of the Board 
bearing on the point, observed that the law as 
declared in T ‘Shibprasad Singh v Prayag 

1 Ca1 - 1399 Pcf had not been 
Gorakhpur ». Earn SSSrmaP, m’au'mS' R' 

ile A .SS ‘ ■ 

“Now an impartible estate is not held in 
coparcenary (— ‘Rani Satraj Kuari v Denr-pH 
Kuan’, 10 All 272 PC) though it may be joint 
ramily property. It may devolve as oint 
family property or as separate property of 
the last male owner. In the former case it 
goes by survivorship to that individual 
among those male members who in fact and 
in law are undivided in respect of the estlte 
who is singled out by the special custom, eg’ 
lineal male primogeniture. In the latter case 
jointness and survivorship are not as such in 
point; the estate devolves by inheritance from 
the last male owner in the order prescribed 
by the special custom or according to the 
ordinary law of inheritance as modified bv 
the custom.” J 

(10) In view of the above pronouncements of 
the Privy Council learned counsel for the peti- 
tioner could not succeed in convincing us that 
the petitioner had any right to the impartible 


estate or the compensation paid on its acqui- 
sition. Tne petitioner undoubtedly is entitled 
10 maintenance both according to the custom 
and according to the statutory provisions em- 
bociied in S. 9 etc., of the Madras Impartible 
ivi tales Act. But his right to maintenance is 
not attributable to any present interest in the 
estate. 

(11) Mr Rajah Aiyar was unable to cite anv 
authority for the position that the custom of 
impartibility with all its incidents will cease to 
appiy once the estate is converted into money 
;y n the other hand, when proceedings under the 
j -ancl Acquisition Act have been taken to 
acquire a part of an impartible estate the 
proceeds have been regarded as money belong- 
ing to a person not capable of alienating the 
land acquired (see — ‘Special Deputy Collector, 
Kamnad v. Rajan of Ramnad’, 58 Mad 442). It 
is ciiincult to follow the argument that the 
nature of an estate in any immovable property 
is changed once it is converted into money. 

(12) Taking the obvious case of a Hindu 
widow holding immovable property with the 
limitations of a widow’s estate, it cannot be 
said that if the Government acquired that pro- 
perty the compensation paid therefor would 
not oe subject to the limitations of a widow’s 
estate and that the widow will have a right of 
absolute disposal over the compensation. In 
_ _ Ramachandrarao v. Ramachandrareo’, 45 
Mad 320 PC, their Lordships of the Judicial 
Commit cee refer to the land acquired by Gov- 
ernment for* which compensation had been 
deposited as a ‘‘piece of land represented by a 
sum of money paid into court”. The principle 
tnat conversion would not alter the quality or 
nature of the estate is of universal application, 
in England when money is paid into court as 
l he produce of real estate converted by com- 
pulsory powers it is treated as impressed with 
the quality of real estate (Vide White and 
Tudors leading Cases on Equity, 9th Edn., 
page 325). 

(13) In any event, we are of opinion that the 
petitioner cannot be deemed to have had any 
interest in the estate at the time of the notifi- 
cation. _ The material time for the purpose oi 
determining the rights of parties would be the 
date of the notification by virtue of which the 
estate is statutorily transferred to the Govern 
ment The simple question is, at that point of 
time did the petitioner have any subsistirp- and 
real interest in the estate? The answer "must 
be none except his right to get maintenance ir 
accordance with the custom embodied in S o 
of the Madras Impartible Estates Act. Of 
course, . the. petitioner will have his right of 
succession m certain contingencies. But one 
certainly cannot treat this right as a right to 

a Sh i^ r m m r he P r °P? rt y during the lifetime of 
the hoider for the time being. If at the time 

of the notification, the petitioner did not have 
any rl 5nt to a share in the corpus of the 
estate, then he cannot contend that after the 

anc l after the estate had vested in 
the Government he will have such a right. 

this view, it is unnecessary to deal 
W1 tf}. the constitutional issues raised bv the 
petitioner concerning the validity of S. 45 and 
connected provisions of the law. The applica- 
tion is therefore dismissed. 

B/M.K.S. Application dismissed. 
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GOVINDA MENON 
AND KRISHNASWAMI NAYUDU JJ. 

Kanaka mmal. Appellant v. Muhammad 
Kathija Beevi, Respondent. 

Letters Patent Appeal No. 107 of 1949, D/- 
29-1-1952. 

Debt Laws — Madras Agriculturists’ Relief 
Ac i (4 (IV) of 1938), S. 19 — Question of 
scaling down debts — Failure to raise in earlier 
execution application — Effect — Nature of 
appi cation under S. 19 — (Civil P. C. (1908), 
Ss. 11, 47). 

An application under S. 19 of the Madras 
Agriculturists’ Relief Act is not one which 
comes under S. 47, Civil P. C. and therefore 
the principle of res judicata in execution 
cannot apply, where a judgment-debtor 
fails to raise the question of scaling down 
the debts in an earlier application for exe- 
cution so as to disentitle him from raising 
the question at the later stage. 

Further, the mere fact that the judgment- 
debtor raised an objection to the execut- 
ability of the whole decree on the ground 
that it has to be scaled down is no ground 
lor scaling down the decree and the Court 
will not be justified in so scaling down 
without a separate application under S. 19 
of the Madras Act. This is also another 
ground lor holding that the judgment- 
debtor is not barred from filing the appli- 
cation to scale down the decree even though 
he had not raised the question at an earlier 
stage of the execution proceedings: ILR 
1948 Mad 505, Expl.; (1949) 2 MLJ 493, 
Disting. (Para 6) 

Anno: C. P. C., S. 11 N. 23; S. 47 N. 3. 

R. Kesva Iyengar, for Appellant; T. R. Sri- 
nivasan and S. Gopalaratnam, for Respondent. 

GOVINDA MENON J.: In execution of the 
compromise decree passed in the appellate 
Court in O. S. No. 49 of 1928 on 13th November 
1931 certain properties were sold on 6th 
December 1939. The appellant who is the 
decree-holder filed another application for exe- 
cution and in that the judgment-debtor raised 
the objection that the application was barred 
by res judicata. In — ‘C. M. S. A. No. 177 of 
1944’ Bell J. held that the execution application 
was not barred by limitation. While this appeal 
was pending, the present respondent tiled an 
application under S. 19 of the Madras Agri- 
culturists Relief Act for scaling down the 
decree and both the lower courts held that the 
decree has to be scaled down. When the 
matter came up to this court in C. M. S. A. 
No. 243 of 1946 our learned brother Subba 
Rao J. held that the objection taken by the 
decree-holder that the judgment-debtor should 
have applied for scaling down the decree when 
the earlier application was pending cannot be 
maintained and therefore held that the judg- 
ment-debtor is entitled to scaling down and the 
learned Judge granted leave to appeal. 

(2) The question raised is one of the res 
judicata in execution namely whether it was 
the bounden duty of the judgment-debtor when 
an execution application was pending to raise 
the question regarding the scaling down and 
if he failed to do that, whether it is open to 
him at a later stage to file an application for 
scaling down. Subba Rao J. held that the deci- 
sion in — Adaikappa Chettiar v. Chandra- 
sekhara Thevar’, ILR 1948 Mad 505, did not. go 
to the extent of holding that an application 
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under S. 19 of the Madras Agriculturists Relief 
Act is one relating to the execution of the 
decree in order that all the other provisions of 
the Code regarding executability of the decree 
should apply to that application. Subba Rao 
J. was of opinion that the decision of the Privy 
Council amounted to this, namely, that so far 
as appealability is concerned, an order under 
S. 19 should be deemed to be as if made under 
execution and no more. 

(3) We have perused the judgment of the 
Privy Council in — ‘Adaikappa Chettiar v. 
Chandrasekhara Thevan’, ILR 1948 Mad 505, 
and it seems to us that their Lordships did not 
hold that an application under S. 19, Madras 
Agriculturists Relief Act, is one relating to 
execution of the decree. What their Lordships 
held was that the decision of this court in — 
‘Nagappa v. Annapooini’, ILR 1941 Mad 261, 
to the eiiect that no appeal lay from an order 
passed under S. 19 is incorrect, because in their 
Lordships’ view a decision under S. 19 is one 
which finally determines the rights of the 
parties and is a formal expression of adjudica- 
tion so far as the Court expressing it is con- 
cerned and it conclusively determines the rights 
of the parties with regard to one of the matters 
in controversy in the suit. Such being the case, 
an order under S. 19 is one which can come 
within the definition of the decree in S. 2(2), 
Civil P. C. Mr. Kesava Ayyangar relied upon 
the sentence at page 514 in — ‘Adaikappa 
Chettiar v. Chandrasekhara Thevar’, ILR 1948 
Mad 505, where their Lordships state that one 
of the orders contemplated in that appeal, 
namely, the order of 25th July 1938 was one 
relating to the execution, discharge or satis- 
faction of the decree within the meaning of 
S. 47 of the Code and an appeal lay under S. 96. 
The order was one passed under S. 20, Madras 
Agriculturists Relief Act, by which the judg- 
ment-debtor requested the court to postpone the 
execution of the decree in order to enable him 
to file an application for scaling down the 
decree. Section 20 lays down that if no rele- 
vant application under S. 19 is made within 60 
days, then the execution will have to proceed. 
It cannot be disputed that so far as an order 
under S. 20 is concerned, it is one relating to 
execution of the decree, because what is asked 
for is a postponement of the execution of the 
decree and it is therefore a matter relating to 
the execution of the decree. The decision of 
the Privy Council referred to does not say that 
because of the above observations regarding the 
nature of the application under S. 20, the order 
under S. 19 should be treated as one falling 
within the definition of execution, discharge or 
satisfaction of the decree under S. 47, C. P. C. 

(4) Our attention was invited by Mr. Kesava 

Aiyangar to another decision in — ‘Sha Sivaraj 
Gopalji v. Avissa Bi\ 1949-2 MLJ 493, where 
the facts were these: The decree-holder 

attempted to attach the share of a member of 
a Mappilla Marumakathayam tarwad and be- 
cause of the law regarding impartiality then 
in existence it was not allowed, though by the 
time the order had been passed, the Madras 
Manilla Marumakathayam Act which allowed 
partibility had been passed by the legislature. 
The result of this enactment was that the share 
of any member could be attached and sold in 
execution of the decree. It was sought to be 
raised in the appeal before this court but was 
not permitted and the appeal was dismissed. 
The decree-holder filed a fresh execution appli- 
cation asking for attachment of the share of the 
judgment-debtors and the Sub Court ordered 
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* h m a .u a ? h iu ent , In . appeal again this Court 
nelci that the order in the previous execution 

application was res judicata as the decree-holder 
could have raised the plea in the earlier appli- 
cation but failed to do so it is therefore barred 
by the principle of res judicata. The view of 
Ue High Court was upheld by the Privy 
Council. We do not see how the decision of 
the Judicial Committee can be applied to the 
facts of the present case. Section 19 does not 
state the period during which an application 
for scaling down has to be made. It has been 
held by this Court that so long as the decree 
is in existence and could be executed, it is open 
to the judgment-debtor to apply for scaling 
down. We do not think that the decision in 
— ‘Sha Sivaraj Gopalji v. Ayissa Bi’ can be 
of any assistance to this appeal. 

(5) The decision of the present case can be 
made to rest on much narrower ground, namely, 
that before Beil J. finally decided C. M S A 

i ^ u i . . was an application made 

o the executing Court E. A. No. 229 of 1944 

to stay execution proceedings and that was 

allowed on -1st July 1944. It was in pursuance 

a PP llcat ion that the present I A No 

^l 1944 ' vas AW to scale down the decree! 
Therefore, the genesis of I. A. No. 430 of 1944 
was antecedent to the order of the Hi<*h Court 
holding that the execution of the decree was 

Cour b t ar in d by »°, n - • A Ful1 Bench of this 
ir ol jrt in — Desikachanar v Ramachandr^ 

Reddiar , 1951-1 MLJ 23, has laid down that 

V n tv, an .fPP 1103 , 1 . 1011 under S. 20, the question 
whether the applicant is an agriculturist or no" 
had been raised and decided that would 
operate as res judicata in any subsequent appli- 
cation to scale down the decree. Therefore 
then in E. A. No. 229 of 1944 it was hJlri 
21st July 1944 that the applicant was an aA. 
culturist entitled to the benefits of the Act and 
therefore entitled to scaling down the decree 
and that has not been set aside by any pro 
ceedings, we cannot say that the applicant d, P d 

So,?'£ 

as Si s „ b fc t s°„ 

scaling down^s barred 6 on^ccounf of^h^r f ° r 

the" d^cislon^lr- ‘‘Adafka^pT Ch'u^ U ”° n " 

SiSSSfi ThCT "- MMOT, S 

(6) Another p°int to be considered is that 

even if there is an exeontmr* u 1S at 

and the judgment-debtor raises the* 

that the decree has to be scaled down H is not 

tion unless either the decree-holder 
ment-debtor files an appSion^nder 1 iftf 
the Act, since S. 19 positively lavs dnwn'fhot f 
decree can be scaled down only th , at a 

tion. The mere fact th^Tthe judement^l 1 ^- 
raised an objection to the efecutabnftv^f fS r 
whole decree on the ground that it hL / 
scaled down is no ground for scalinvlo, to *? e 
decree and the court will not be iustifwT” the 
scaling down without a separate annlw” S ° 
Th^ is also another ground for hofding \hat 
the judgment-debtor is not barred from fiAc 
he application to scale down the decree even 
though he had not raised the question at aF 
earlier stage of the execution proceedings We 
are therefore definitely of opinion that an 
application under 19 of the Act is not one 
which comes under S. 47, Civil P. C. and there! 
,fore the principle of res judicata in execution 
i cannot apply to the facts of the present case 
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(7) This Letters Patent Appeal is, therefore, 
dismissed with costs. 

B/D.R.R. Appeal dismissed. 
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RAJAMANNAR C. J. 

Durbha Viswanadha Sastri, power of attorney 
holder for Ivaluri Nallikarjuna Rao and others. 
Appellants v Dronamraju Venkatakrishna Rao 
and otners. Respondents. 

Second Appeal No. 45 of 1947, D/- 3-12-1951 

Civil P. C. (1908), O. 21 Rr. 89, 90 - Judgl 
ment : debtor obtaining benefit of half rent for 
certain faslis under Madras Agriculturists' Re- 
lief Act, IV of 1938, S. 15, and depositing 
amount m Court — Amount withdrawn by de- 

<£? e ~r 0ldei V~~ Decree-holder taking out execu- 
tion for entire amount and not for balance only 

“ sp . lte of , order of Court — Decree-holder 
snowing what was due — Property sold in 
execution anu purchased by decree-holder him- 

decree-holder who knew that 
? 1 due under the decree was an amount 

iar less than the amount for which he brought 

° f *? e judErment debtor to sale, 
coiJd not retain the properties purchased at 

sjch a sale by himself and that therefore the 

pc set .aside: AiR 1917 Mad 739(2), 
14 Cal 18 Disrunguished. (Farn<? 1 ^ 

N A 3 n i n0: Civil P * O. 21 R. 89 N. 17? r! 90 

V. Parthasarthy, for Appellants; U. Sethu- 
madhava Rao, K. Krishnamurthy and M. 
Dwarkanath, for Respondents. 

tlJt U ^ ME i N l : ^ B - oth the Courts have held 
that the sale held m execution of the decree m 

S. S. No. 312 ol 1937 in E. P. No. 26 of 1938 

was not valid The District Munsif who tried 

the suit set aside the sale on four grounds but 

JP J^ e ^ earned Subordinate Judge held 

that the decree had to be set aside on two 
grounds. These two grounds really amount tc 
this, namely, that the decree was executed foi 
an excess amount and to the knowledge of the 
decree-holder who himself was the purchaser 
By virtue of Sec. 15 of Madras Act 4 of 1938 
the judgment-debtor obtained benefit of half the 
rent for faslis 1344, 1345, and 1346. The amount 
deposited by the judgment-debtor was even 
withdrawn by the decree-holder. Nevertheless 

!nf C F,!°V Va .f J 6vied f T the entire amount and 
not for the balance only, and this, in spite of 

an order of court: Obviously, therefore, the 

decree-holder who knew that what was due 

under the decree was an amount far less thar 

he amount for which he brought the mover- 

ties of the judgment-debtor to sale cannot re 

tain the properties purchased at such a sale by 

himself, whatever might be the case of In in 

nocent third party purchaser. It wfll ready 

amount to allowing a person who is in th? 

wrong to take advantage of that wrong 

Bendi °tn e — a d ?? ision of a Division 
chalam 3 5 A o'T!S *„ A SS 

that case the learned Judges held that the levy 

of execution for the full amount was justified 

by w ay of obiter t ^ at ^ 

^ a - ce fJ ain Payment had been taken into ac- 
count, would still be money due and it 

could not be said that the court had no juris- 
diction to proceed with the execution of th<* 
decree. There was no necessity in that case to 
finally determine the question whether, in c ir- 
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c u.: i stances iii;e those in the present case, 
namely, of a dcciee-holdor himself purchasing 
ihe pioperly in execution levied for a much 
larger amount than what was actually due and 
to 7ns knowledge, the sale should be allowed 
to stand. In — Rewa Mahton v. Ramkishen 
Singh’, ILR 14 Cal 18 the purchaser was a 
third party who could not be impressed with 
the knowledge of another decree against the 
decree-holder in the case in favour of the judg- 
ment-debtor. 

( 3 ) I agree with the learned Subordinate 
fudge in uokling that the sale has to be sec 
.side. The : econd appeal is, therefore, dismiss- 
ed with costs. Leave refused. 


B/R.G.D. 


Appeal dismissed. 
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SUBBA RAO AND PANCHAPAKESA 

AYYAR JJ. 

V. Srinivasa Ayyangar, Petitioner v. The 
State of Madras and another, Respondents. 

Civil Misc. Petn. No. 8302 of 1950, D/- 4-4- 
1952. 

(a) Tenancy Laws — Madras Estates Land 
Act (l of 1908), S. 3(2) (d) — Coniirmation by 
British Government of part of inam village. 

An inam village would come under the 
definition of an “estate” if it was granted, 
confirmed or recognised by the British 
Government. A confirmation or recognition 
by the British Government of the inam 
village will only confer a right to the inam 
village, on the recipient. It follows that the 
coniirmation or recognition by the British 
Government must necessarily be of the en- 
tire village. Where though the entire vil- 
lage was granted, a part of the village was 
resumed and included in the village and 
what was confirmed by the British Govern- 
ment was only that part of the village 
which continued to be an inam, it would 
not be an estate within the meaning of S. 
.3(2) (d). Hence the notification issued by 
the Government fixing the rate of rent in 
respect of 15/16th part of a village, and 
other proceedings taken under Act 30 of 
1947 in respect of that part are invalid: 
Case law discussed. (Paras 3, 5, (B 

(b) Tenancy Laws — Madras Estates (Abo- 
lition and Conversion into Ryotwari) Act (26 
of 1948), S. 20 — Notification notifying minor 
inam as under tenure. 

Though a minor inam cannot be treated 
as a separate estate, it vests in the Gov- 
ernment along with the parent estate sub- 
ject to the other provisions of the Act. S. 

20 saves such minor inams. S. 20 is not con- 
fined only lo leases. The post-settlement, 
minor inams or the minor inams included 
in the assets of the zamindari at the time 
of the permanent settlement would be pro- 
tected under S. 20 and the rights, there- 
under, can be enforced against the Govern- 
ment. The notification of Government un- 
der Madras Act 26 of 1948 notifying the 
one-sixteenth part of the village included 
in the assets of the zamindari as an un- 
der-tenure estate is clearly wrong. It 
follows that the notification under S. 3(2) 
of ihe Madras Estates Land Act is also bad: 
Case law discussed. (Paras 8, 9) 

(c) Tenancy Laws — Madras Estates Land 
Act (1 of 1908). S. 3(2) (d) — Quaere whether, 


if a grant was of an entire village and though 
ihe entire village was confirmed either in one 
proceeding or in different proceedings and 
separate title deeds were issued, the village 
covered by the separate deeds ceases to be an 
isiaie. (Para 11) 

(d) Tenancy Laws — Madras Estates Land 
(Reduction of Rent) Act (30 of 1947) — 
(Quaere) Whether, where Government did not 
purport to issue the notification under the Act 
fixing rates of rent on the basis of entire 
Zamindari, Government can fix rents in res- 
pect of ihe minor inam treating it as part of 
ihe Zamindari along with the other parts of the 

Zamindari. (Para 12) 

R. Kesava Aiyangar and K. Parasaran, for 

Petitioner; The Government Pleader, for Res- 
pondents. 

ORDER : This is an application for issuing 
a writ of certiorari, and for quashing the pro- 
ceedings taken by the respondents under the 
Madras Acts 30 of 1947 and 26 of 1948 with 
regard to the petitioner’s village, Karuppur. 

(2) The said viLlage is situated in Rajasinga- 
mangalam Zamin taluk, Ramnad zamindari. It 
is an ancient pre-settlement Dnarasanam grant- 
ed in A. D. 1757 by the then ruler of the country, 
lVIuthuvijaya Raghunalha Sethupatni. to the 
original grantees. 1 / lGtli part of the village 
was resumed by the Raja before the permanent 
settlement and added to the zamindari. At the 
time of the permanent settlement this l/16th 
part was included in the assets of the zamindari. 
At the time of the Inam Commission enquiry, 
the Inam Commissioner confirmed only 15/ 16th 
portion of the village on 31st December 1863 
subject to a payment ot' iodi of Rs. 142-14-4 
and a quit rent of Rs. 24, and title deed No. 404 
was issued for the said portion. The State of 
Madras issued a notification G. O. Ms. 2169 
Revenue, dated 22nd August 1949 under Mad- 
ras Act 26 of 1948 notifying part of the village 
included in the assets of the zamindari as an 
undertenure estate. On 20th June 1950, they 
had also issued a notification in Fort St. George 
Gazette fixing rates of rent under Madras Act 
30 of 1917 in regard to the two parts of the 
village. 

The petitioner says that the notifications are 
ultra vires and void. In regard to the 15 / 16 th 
portion of the village confirmed by the Govern- 
ment, it was argued that that part would not 
be an estate, as the Government did not confirm 
the entire village originally granted. Alterna- 
tively it was argued that though the original 
grant was of the entire village, the grantor 
himself resumed 1/1 6th part of the village, anct 
therefore the effective grant was only of a part. 

of the village. t - 

(3) The governing provision is S. 3(2)(o) 01 
the Madras Estates Land Act. It reads: 

“ “Estate” means — 

(d) any inam village of which the grant 
has been made, confirmed, or recognised by 
the British Government, notwithstanding that 

subsequent to the grant, the village has been 
partitioned among the grantees or the suc- 
cessors in title of the grantee or grantees. 

An inam village would come under the dehni-K 
tion of an “estate” if it was granted, confirmed f 
or recognised by the British Government. The 
previous rulers made grants of villages and 
parts of villages. After the British Govern- 
ment became the ruling power, they recognised 
or confirmed some of those inams. The defini- 
tion of “estate” apparently was intended to 
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* those villages, whether granted by the 
Bn ash Government, or though granted by some 
other ruling power were connrmed or recognised 
by the loutish Qovernrnent. If so construed 
the confirmation by the British Government 
must be in respect of the whole village. Ex- 
planation (2) provides for an exception where 
a portion of the inam village is resumed by the 
Government. It says: 

Where a portion of an inam village is resumed 
by the Government, such portion shall cease 
to be part of the estate, but the rest of trie 
village shall be deemed to be an inam village 
for the purposes of this sub-clause. If the 
portion so resumed or any part thereof is sub- 
sequently re-granted by the Government as 
an mam, such portion or part shall, from the 
date of such re-grant, be regarded as forming 
part of the inam village for the purposes of 
this sub-clause.” 

This Explanation also show’s that the Legisla- 
ture was dealing with the grant or confirmation 
of whole mam villages. Otherwise there was 
no need to provide for the exception. 

(4) Under sub-clause (d) minor inams or 
£f an ts „ of PaUs of a village are excluded from 
the definition of an “estate”. The whole inam 
villages granted by the British Government or 
su bsequently confirmed by them are estates. 
Though a whole inam village was granted by 
some ruling power, after the British Govern- 
ment became the ruling power, that gran+ 
would not bind the British Government unless 
confirmed or recognised by them. The grantees 

would not have any legal title, till it was 
conferred on them by the British Government 
The validity of the grant would necessarily 
depend upon the confirmation. If so. if the sub- 
clause is read as the Government Pleader asks 
us to read, it will mean that if the entire 
village was granted originally by a grantor 
other than the British Government confirmation 
by the British Government of any part the eof 
would amount to validating grants of whole 

nlinfhv t°h Ug1 ^ the entire grant was not recog! 
msed by the Government; if the entire village 

is not confirmed or recognised by the British 

Government, there cannot legally be an entire 

Warn village, the exi.tenc, of which is ‘a S S 

£e y a s“r Mn “"’ S «* «"“* wS 

(5) The law relating to the effect of the ces- 
sion of a territory to a new ruling power on 
thepre-ex^stmggrants is f 0U nd in - ‘Secretary 
of State for India v. Bai Rajbai’, 39 Bom 626 
At page 646 their Lordships of the Judicial 

“The relation in which they stood to their 
native sovereigns before this cession, and the 
legal rights they enjoyed under them are 
save in one respect, entirely irrelevant' mat- 
ters. They could not carry in under the new 
regime the legal rights, if any. which they 
might have enjoyed under the old The oniv 
legal enforceable rights they could have as 
against their new sovereign were those and 
only those, which that new sovereign bv 
agreement expressed or implied or by leeis- 
lation, chose to confer unon them.” s 

Similar observations were made bv the Judi 
rial Committee in — ‘Vajesingji v. Secretary of 
State for India’, 48 Bom 613. Their Lordships 
observed : 

“After a sovereign state has acquired territory 
either by conquest, or by cession under treaty’ 
or by the occupation of such as has theretofore 


been unoccupied by a recognised ruler, or 
otherwise, an inhabitant of Lie territory can 
enforce in the municipal courts only such 
proprietary rights as the Sovereign has con- 
ferred or recognised.” 

It is therefore clear from the aforesaid two 
decisions tnat a confirmation or recognition by 
the British Government of the inam village 
wnl only confer a right to the inam village on 
the lecipient. It follows that the confirmation 
or recognition by the British Government must 
necessarily be of the entire village. 

(6) The scope of the sub-clause was laid down 
by Kuppuswami Aiyar J. in — ‘Viswanadhara 
Bros, v Subbaiya’, 1945-1-M.L.J. 443. There an 

i r u X liiage , was granted to a person by way 
of bhattavnthi shrotriarn inam. After the ori- 
ginal giant, there was a grant by the grantee 
°*\ some portion of it which was treated as a 
minor inam. At the time of the inam settlement 
tne minor inam granted by the agraharamdar 
was connrmed as inam and a title deed was 
issued. Tne question in that case was whether 

Vfu see 0f a . piece of la nd which formed part, 
of the minor inam could claim that it was land 
in an estate within the meaning of S. 3 (2) (d> 
of the Madras Estates Land Act. The learned 
Judge held that merely because the land in 
question formed part of the original grant of 
an entire village it could not be said that at 
the time when it was recognised, it was part 
of the whole inam which was recognised or 
confirmed by the British Government, and that 
therefore the land in question could not be 
deemed to be part of an estate. 

At page 444, the learned Judge made the 
following relevant remarks : 

The only provision of law under which the 
lessee could claim that this is part of an 
estate is S. 3 (2) (d) of the Estates Land Act. 
Under that section ‘Estate’ means anv inam 
village cf which the grant has been made 
confirmed or recognised by the British Gov- 
ernment, notwithstanding that subsequent to 
the grant, the village has been partitioned 
among the grantees or the successors-in-title 
of the grantee or grantees. The answer to the 
question as to whether the confirmation or 
recognition by the British Government was in 
respect of the entire inam village or ox only 
a Porticmis the basis for the decision as to 
whether the land was an estate or not 
Admittedly the land in dispute forms part of 
the land to which title deed No. 1004 relates 
and that title deed does not relate to the 
entire village but only to a portion of it So 
merely because it formed part of the original 
grant of an entire village or agraharam it 
cannot be said that at the time when it was 
recognised this was part of the inam in favour 
of the agraharam which was recognised or 
confirmed by the British Government.” 

respectfully agree with these observations. 
Shahabuddin J. followed the principles laid 
down m the aforesaid judgment in the case in 
— Mangamma v. Appadu’, 1948-1-M.L.J. 247: 

64 L W 1. In that case, two parcels of land 
comprised in an inam village were treated even 
before the inam settlement as separate grants, 
and at the time of the settlement the lands were 
confirmed upder two title deeds. The learned 

J uage fi?, J , lands comprised under one 
of the title deeds did not form part of an estate^ 
and that the tenanf thereof could not claim 
occupancy rights. At page 250 the learned 
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Judge pointed out the principle underlying the 
sub-clause. He said: 

‘ According io the definition of an estate men- 
tioned above what lias to be seen is whether 
the confirmation or recognition by the British 
Government was in respect of the entire inam 
village or of only a portion.” 

But the learned Government Pleader relied 
upon a judgment of the Judicial Committee in 
— ‘Krishnaswami Aiyangar v. Perumal Goun- 
dan'. in support of iiis contention that the con- 
firmation or recognition of the entire village by 
the British Government was not necessary to 
bring the village within the definition of estate, 
ii at the time of the grant, though not made 
by the British Government, the entire village 
was granted. 

The facts in that case were : An entire vil- 
lage was granted in pre-British times. In 1705, 
a small part of the village was resumed by 
the Government and granted in ryotwari tenure, 
but the rest of the village, by far the larger 
part continued to be treated as an inam village. 
The Government resumed the rest of the village 
also in 1894. In 1895, the Government granted 
on inam tenure the whole village, i.e., the whole 
village which for the past 100 years had been 
recognised an inam village. Their Lordships 
held that the grant was of the whole inam 
village. We are not able to appreciate the rele- 
vancy of the citation. In that case though the 
village at some remote time formed part of a 
larger village for over 100 years it was treated 
as a separate village. At the time of the grant 
bv the Government it was treated as a whole 
village, and was granted as such. As the grant 
was of Hie whole inam village by the British 
Government it certainly came within the defini- 
tion of estate under S. 3 (2) (d) of the Act. We 
therefore hold that as the Government did not 
confirm the entire village but only 15/1 6th part 
of the village, it would not be an estate within 
the meaning of S. 3 (2) (d) of the Madras 
Estates Land Act. It follows that the notifica- 
tion issued by the Government fixing the rate 
of rent in respect of the 15/ 16th part of the 
village and other proceedings taken under Act 
30 of 1947 in respect of that part are invalid. 

The notification and the said proceedings are 
hereby quashed. But we should not be under- 
stood to have expressed an opinion on the 
question whether if a grant was of an entire 
village and though the entire village was con- 
firmed either in one proceeding or in different 
proceedings and separate title deeds were issued 
that the village covered by the separate deeds 
ceases to be an estate, for in this case though 
, the entire village was granted, a part of the 
| village was resumed and included in the village, 
and what: was confirmed was only that part of 
| the village which continued to be an inam. 

(7) The next question is whether the no- 
tification of the Government of Madras under 
Madras Act 26 of 1948 notifying the one-six- 
teenth part of the village as an undertenure 
estate and also the notification dated 20-6-1950. 
fixing the rates of rent under Madras Act 30 
of 1947. are valid. Learned counsel for the peti- 
tioner contended that both the notifications are 
invalid as undertenure minor inams are not 
governed bv either of the two Acts. We shall 
deal with the argument in regard to the appli- 
cation of the aforesaid two Acts to the inam in 
Question separately. The first question there- 
fore is whether an undertenure minor inam is 


abolished under Act 26 of 1948. Learned Govt. 
Pleader argued that the undertenure minor 
inams are parts of the zamindari estate and 
therefore along with the zamindari estate they 
are also abolished under the Act. Learned 
counsel for the petitioner on the other hand 
pressed on us to hold that the Legislature did 
not intend to abolish minor inams, whether they 
are pre-settlement inams excluded from thel 
assets of the zamindari or included in thel 
assets of the zamindari or whether they are' 
post settlement inams. He emphasised upon the 
fact that there cannot be any logical distinction 
on principle between the different classes of 
minor inams which could have compelled the 
legislature to make a distinction in the applica- 
tion of the Act. He also strongly relied upon the 
circumstance that a minor inamdar is a owner 
of the minor inam and as the Act does not 
expressly abolish the minor inams we should 
hold that the minor inams were not touched 
by the Act. 

To appreciate the contentions of the learned 
counsel it is necessary to notice some of the 
relevant provisions of Madras Act 26 of 1943, 
which we extract below: 

“S. 1(3): It applies to all estates as defined in 
S. 3, clause 2 of the Madras Estates Land Act, 
1908, except inam villages which became 
estates by virtue of the Madras Estates Land 
'Third Amendment) Act, 1936. 

S. 2(3): “Estate” means a zamindari or an 
undertenure or an inam estate; 

S. 2(7): “Inam estate” means an estate with- 
in the meaning of S. 3, clause (2) (d), of 
the Estates Land Act, but does not include 
an inam village which became an estate by 
virtue of the Madras Estates Land (Third 
Amendment) Act, 1936; 

S. 2(15): “Under-tenure estate” means an 
estate within the meaning of S. 3, clause 2 
(e) of the Estates Land Act. 

S. 2(16): “Zamindari estate” means: 

(i) an estate within the meaning of Sec. 3 
clause 2 (a) of the Estates Land Act, after 
excluding therefrom every portion which 
is itself an estate under S. 3, clause (2) 
(b) or (2) (e) of that Act; or 

(ii) an estate within the meaning of S. 3, 
clause (2) (b) or (2) (c) of the Estates 
Land Act, after excluding therefrom 
everv portion which is itself an estate 
under S. 3, clause (2) (e) of that Act. 

S. 3: With effect on and from the notified 
date and save as otherwise expressly provided 

in this Act: 

(a) the Madras Permanent Settlement Regu- 
lation. 1802, the Estates Land Act, and 
all other enactments applicable to tne 
estate as such except the Madras Estates 
Land (Reduction of Rent) Act, 1947 shall 
be deemed to have been repealed in tneir 
application to the estate; 

(b) the entire estate (including all communa 
lands and porombokes; other non-ry on 
lands; waste lands; pasture lands; lanKa 
lands; forests; mines; and minerals; qua - 
ries; rivers, and streams; tanks ana 
irrigation works: fisheries; and femes), 
shall stand transferred to the Government 
and vest in them, free of all encumbran- 
ces; and the Madras Revenue Recovery 
Act, 1864. the Madras Irrigation Cess 
Act. 1865, and all other enactments 
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applicable to ryotwari areas shall apply 
to the estate; 

(c) all rights and interests created in or over 

the estate before the notified date by the 

principal or any other landholder, shall 

as against the Government cease and 
determine; 

<f) the relationship of landholder and ryot 
shall, as between them, be extinguished 
S 20(1): In cases not governed by Ss. 18 and 
19, where, before the notified date, a land- 
. folder has created any right in any land 
(whether by way of lease or otherwise) in- 
cluding rights in any forest, mines or mine- 
rals, quarries, fisheries or ferries, the transac- 
tion shall be deemed to be valid; and all 
rights and obligations arising thereunder on 
or after the notified date, shall be enforceable 
by or against the Government. 

Provided that the transaction was not void 

or illegal under any law in force at the 
time.” 

Il is clear from the aforesaid provisions that 
es 1 t ®tes defined under Madras Estates Land 
Act, 1908 except mam villages which became 
estates by virtue of Madras Estates Land (Third 

AC > 19 i 6 ’ vest in the Government. 
The estates under that definition comprise of 

five classes : (a) a permanently settled estate 
or temporarily settled zamindari; (b) any por- 
tion of such permanently settled estate or 
temporarily settled zamindari which is separa- 
tely registered in the office of the collector- (c) 
any unsettled palayam or Jagir; (d) any village 
of which the land revenue alone has befn 
granted in inam to a person not owning the 
kudiwaram thereof, provided that the grant hal 

. m ii c ^ e ’ con ^ lrme d or recognised by the 
British Government, or any separated part of 
such village; (e) any portion consisting of one 
or more villages of any of the estates specified 
above in clauses (a), (b) and (c) which is held 
on a permanent undertenure. 

A minor inam therefore whether it is a post- 
settlement or pre-settlement grant is not sena 

Act ely pi eS I g nf ted aS a - n estate under the said 
Act. Pie settlement minor inams obviously do 

ofeSs^uT .F? ° f aforesaid categories 
oi estates. But it is said that a post-settlement 

minor mam or though a pre-settlement minor 

Se bU time Cl of de thp ln the aSSets of the zami ndari 

at the time of the permanent settlement will 
come under the first category namely' anv 
permanently settled estate, or ’ a temporarily 
settled zamindari. Strong reliance was placed 

° n ? mi V* f Z ^i? dari estate under 

S. 2 (16) of Act 26 of 1948. Zamindari 
is defined under that sub-section as : 1 te 

“an estate within the meaning of S 3 clan^^ 

( i°,- (a) °1 th f Estates Land Act aft4 ex- 
cluding therefrom every portion which is 

(t) 61 (e) a of e the ate Ac U t^ er S ' 3 ’ daUSe - 

S. he 3 d S m (b) n or nd (2 C ) at ( e e S ) ^fthe® A^TwouM^e 

part of the zamindari estate but for the exclu 
sion. As the section does not exclude the minor 
inams held under the zamindar, the argument 
was advanced that the minor inams are parts 
of the zamindari. 

This contention based upon the definition was 
sought to be supported by the principles evolved 
by legal decisions in regard to minor inams 
prior to the enactment of Act 26 of 1948. We 
would at this stage proceed to consider the 
1953 Mad/25 & 26 


citations made by the learned counsel which 
would afford a historic basis for the definition 
intioduced m the new Act. — ‘Virabhadravvn 
v. Sonu Venkanna’, 24 M L J 659 affords ^an 

it* was ^eld 1 * thn t ™ nverse Proposition. Therein 
il was neid that an inam though situate within 

the iimits of a zamindari, if It had been ex- 

cluded fiom the zamindari assets at the time 

of che permanent settlement as lekhirai is no 

longer part of the zamindari and conseauentlv 

noi an estate within the meaning of S 3 of th^ 

Estates Land Act. When it was "contended that 
the pre-settlement agraharam was a village in 
a portmn of the Nuzwid zamindari separately 
legisteied in the office of the Collector the 
learned Judges pointed out that as it ’ was 
excluded from the assets of the zamindari any 

ovfr er th h i P , °n the part of the Nuzwid zaminda? 
over the village ceased at the settlement and 

is interest in it was confined only to thermht 

to receive 1000 pagodas a year as that was 

alone included in the assets. 

■^2, Brundavanachandra Horischandra "Rain 

v. Ramayya’, 26 M L J 600, it was held that 

° f e ? tates whi ch are granted away but 
which do not come under S 3 (2) (e) of thp 

Act continue to be part of the estates not wtth! 
Bavah n v S Q Ch grants - In ~ ‘Gadhadhara Das 

Bavaji v Suryanarayana Patnaik’, 44 Mad 677 

L e ., quest , 10n was whether a holder of a post- 

SK ih am grant 0f a p0rti0n of a viSSe 

I s 1 Within the meLfng S 

s 3 (2) (e) of the Madras Estates Land Act and 

the tenants had permanent occupancy rights 
therem. Ayling and Coutts-Trotter JJ. held 
that such a minor inamdar was a landholder 
within the meaning of S. 3, cl. (5) whereas 
Kumaraswami Sastri J. recorded a dissenting 
note. In dealing with the question at page 685 
Ayling J. observed: y s 0 

The suit lands admittedly, but for the grant 

^ ln ^ W T ld fal1 within clause (a) of S. 3 

HanHhnfrt e , As u egards the definition of 

landholdei it may be conceded at once that 

so long as the zamindar reserves to himself 

a quit rent the inamdar cannot be regarded 

as the owner of the lands in the ordinary 

legal meaning of the term. But the definition 

of “landholder” includes “every person en 
titled to collect the rents of tV whole £ 
apy portion of the estate by virtue of any 
transfer from the owner”, and I think the 

transfer!” lnam must be regarded as such a 

scone^f* S 6 ^ F'D e f haust iv e t r eatment 0 f the 
scope of b. 3 (5) of the Madras Estates Land 

Act in. its application to a minor inamdar 

found in the Full Bench judgment in ‘Brah 

mayya v Achiraju’, 45 Mad 7?# The court by' 

a majority, the Chief Justice and Devadoss J 

f 1S nost s n e g ttleml d nt that When a zamindar makes 

Sbtdf thp h warams and permanent kat- 
tubadi, the grantee is a landholder within the 

AcTTf pLe 7^°^ “as states LanI 
Act. At pa 0 e 732 Oldfield J. observed: 

< '!LLi!. < !^ eVer ’ unnecessary to pursue these 

™ because I have come to the 

conclusion that an inamdar with both warams 

of a part of a village is in any case a land- 

holder under S. 3 (5), because he is a person 

entitled at least to ‘collect the rent by virtue 

of a transfer from the owner or his prede 
cessor in title.*” p^eae- 
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Phillips J. poses the question at page 739 as 
follows : 

“The question really, in my opinion, is whe- 
ther tne word ‘owning’ under clause 5, must 
necessarily mean owner oi every conceivable 
right m the estate, or whether the present 
inamdur to whom a grant oi the land was 
made subject to a payment of quit rent to 
the zamindar can be deemed to be owner.” 
At page 740 the basis tor the learned Judge’s 
conclusion is disclosed. He says: 

“In construing the word ‘owning’, therefore, I 
do not think that we can say that it means 
the ultimate owner who has reserved even 
the smallest right for himself. What, I take 
it, must be reserved is not a mere payment 
but some actual interest in the land itself. 
In the present case, quit rent cannot be re- 
covered by the zamindar under the summary 
provisions of Act 1 of 1908, and although it 
may be called a charge upon the land, it 
does not, in my opinion, amount to an inter- 
est in the land.” 

The learned Judge therefore held that a minor 
inamdar was owner of part of an estate within 
the meaning of S. 3 (5). Venkatasubba Rao J. 
stated that the minor inamdar would come 
under the two parts of the definition in S. 3(5). 
At page 701 the learned Judge observed as 
follows : 

“It is said that the land of which the inam 
consists is not a part of the estate under 
S. 3 (5). The terms of the Reference assume 
that the land in question is within a zamin- 
dari. If physically the land is within a 
zamindari, I fail to see how the land is not 
part of an estate. Would it be argued that 
a purchaser of a part of the estate does not 
come within the definition on the ground that 
thougn the part he purchased is geographi- 
cally within the limits of the estate it is still 
not a part thereof? I am unable to accept 
this contention.” 

The Full Bench therefore held that a minor 
inamdar is a landholder under S. 3 (5) of the 
Madras Estates Land Act. Under S. 3 (5) 
“landholder” means: 

“a person owning an estate or part thereof and 
includes every person entitled to collect the 
rents of the whole or any portion of the 
estate by virtue of any transfer from the 
owner or his predecessor in title or of any 
order of a competent court or of any provi- 
sion of law.” 

To come under the first part of the definition 
the minor inamdar must own an estate or part 
of an estate. The reasoning of some of the 
learned Judges in the Full Bench clearly shows 
that they treated him as owner of part of an 
estate. Relying upon this decision, it was argued 
that a minor inamdar is a owner of the minor 
inam and therefore it ceased to be part of the 
zamindari. But the Full Bench docs not sav 
that if it ceased to be part of an estate he 
could not be a owner of part of an estate. 
Under S. 3 (2), a part of an estate unless 
separately registered is not an estate within 
the definition; but though it is not an estate 
within the definition, it is still a part of an 
estate and as the minor inamdar owns that 
part, he is a landholder within the meaning of 
S. 3 (5). The Full Bench judgment therefore 
though it is an authority for the position that 
a minor inamdar is a owner, it also supports 


the contention that the minor inam is still part 
of the zamindari. 


The conflict between the various views of 
the learned Judges of this court in regard to 
the rights of tne minor inamdars and the 
tenants holding under them has finally been 
settled by the Judicial Committee in — ‘Nara- 
yanaraju v. Suryanarayudu’, ILR 1940 Mad 1. 
There a zamindar made a post-settlement gTant 
of a portion of a moknasa village as manyam. 
Their Lordships heid that the grantee was a 
landholder within the meaning of S. 3 (5) of 
the Madras Estates Land Act. They noticed 
the conflicting views expressed by different 
Judges and also the difficulty in construing the 
section but in the end they accepted the 
majority view expressed in — ‘Brahmayya v. 
Achiraju’, 45 Mad 716. 

(8) At page 15 they made the following ob- 
servations : 

“But they cannot agree that ‘part of the 
estate’ or ‘portion of the estate’ does not 
refer to the land itself by the word ‘estate’,, 
nor do they feel any confidence in the doc* 
trine that so long as the zamindar reserves- 
any interest however insignificant a perma- 
nent grantee from him cannot be the owner. 
It may be that the words “or part thereof”' 
were given a place in the definition of land- 
holder without full appreciation of their 
effect in connection with the definition of 
‘estate’; but there is no presumption to that 
effect; the words cannot be ignored; and good 
reason must be found in the Act itself for 
restricting their prima facie meaning.” 

This judgment also shows that a minor inam. 
is part of an estate and the holder thereof is- 
a owner of that part. 

In a case arising under the Madras Agricul- 
turists’ Relief Act, — ‘Navaneethakrishna v. 
Ramanujulu Chetti’, 1941-2 Mad L J 159 Wad- 
sworth J. and Patanjali Sastri J., as he then 
was, held that the jodi payable by an agra- 
haramdar to the Kalahasti zamindar was rent 
within the meaning of S. 15 (4) of the Act. In 
the course of the judgment when it was con- 
tended that a zamindar cannot be a landholder 
as the inamdar was the landholder, the learned 


udges stated thus: 

“The position therefore is that the agraharam 
here in question which is in Kalahasti zamin- 
dari continued as before the Permanent 
Settlement to be held on an undertenure' 
under the zamindar whose right has now 
become vested in the petitioner. In suen 
circumstances, we can see no reason wny tne 
petitioner should not still be regarded as the 
owner, and therefore, the ‘landholder oi tne 
village. The fact that by virtue j of tne 
amending Act 18 of 1936 the respondent has 
also to be regarded as a ‘landholdei does 
not affect the "position of the petitioner as a 
landholder in respect of that village, in* 
definition of a landholder clearly contem- 
plates a plurality of landholders by makin? 
express provision for settlement of dispute 
that may arise in such cases. The rf 18 * 10 . 
between the petitioner and the respondent i 
thus one of owner and an undertenure homer. 

just os it would be if the zamindar had 
^ T^rvo+-c^ttir*mnnt ffvnnt of the village* 


as an agraharam.” , . 

This judgment supports the view that ior 

certain purposes the inamdar may be a owner, 
but the zamindar does not cease to be vne 
owner A brief statement of the pre-existing" 
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H i^, n law J pnor to the enactment of Act 
/b of 1948 as disclosed in the aforesaid decisions 
may be stated thus: The Madras Estates Land 
Act recognises five categories of estates. Neither 
a pre-settlement minor inam nor a post-settle- 
ment minor inam is an estate under any one 
ot these categories. A pre-settlement minor 
inam cannot even be part of an estate, whereas 
a post-settlement minor inam or though a pre- 
settlement inam but included in the assets at 
the time of the Permanent Settlement, could be 
a part of an estate. It may be a part of a 
permanently settled estate or a temporarily 
settled zamindari or any part of any portion of 
permanently settled estate or temporarily set- 
tled zamindari which is separately registered 
in the office of the Collector. Though the said 
inam cannot be an estate within the meaning 1 
of S 3 (2), Madras Estates Land Act, the 
inamdar is a landholder within the meaning of 
S. 3 (5) of the Act. It is because he is either 
a person owning a part of the estate or \ 
person entitled to collect the rents for the whole 

or any portion of the estate by virtue of the 
transfer from the owner. 

, ?? r pui !P° se the definition of land- 
holder under S. 3 (5) he is the owner of the 

e ? tate though the proprietor of the 
dld not c ? n ?Pletely part with his entire 
lights in the estate. The reversion still vests 
in him. He will be entitled to recover iodi 
from the inamdar. The proprietor therefore 
does not cease to be the owner! If that is th- 
legal position, it follows that minor inam is 
part of the zamindari. The definition of “zamim 
dari estate” m Act 26 of 1948 accepted and 
adopted the view by judicial decisions The 
Act purports to abolish the estates defindd 
under the Madras Estates Land Act except S 
vdlages which became estates by virtue' -p'r 

fb a 4 ra Th. St H^ S -l and f ( Third Amendment) M 

shows that it takes in even the minor' in 1“' 
winch did not come under any one or btfiMF 

fw°X er u ateg0nes of th e estates. It'Tb® 
that though a minor inam cannot bdAheateH 
as a separate estate, it vests in the dWfflS 

along with the parent estate subjoin °t<T :, fhd 
other provisions of the Act. dliW (4) 

(9) The' argument advanced by ?feami'd ,^oi^' 

sel for the petitioner on the basfe&oE S 
principle can be discovered in The LelslSe 
making a distinction between ororeisSttement 
minor inams and post-settlem^®mMw !nams 

to predicate the legislative^ 

e nactment. If thejffiunar ina5mso5£axkrrte 
abolished only as part 9©d| aiizamindafisrfirt; ^wHl 
lead to another anomalsae bamt?lv »««*** aSa 
inamdar of a wh~le Ansmrttriltege aihMBi 
undertenure estate wttttk toomaaifing^S 
Act will get a higHeraerHt^ulbfp/iQtbmiperlsataori 
than a minor mamdQrji.whase ^rhWnty)rf^i\L-be 
taken as part of 

scale provided mitoTABei«»iQa*aaateffIwS 
pensation may b ©utnitfi® 
legislature in i ogi'icvfe^i^eei^d Ydleartthf 
difficulties, bie^atafite«2«& atf* irtcfth© 
our view Ac^^q03pl94&*irga V f*i 

such minoi^ifigffi^ncsb^vsa^.98150 3 irft n j 

“In b ' “ 

where 


Srinivasa v. State of Madras (Suhba Eao J.) 


iCddi'as ; l9f) 


fisheries or ferries, the transaction 0 'shall fie 
deemed to be valid; and air Tights and "fiblif 
gallons arising thereunder, on or after tj fh^ 
notified date, shall be enforceable ‘ by ’ or 
against the Government ”' rf - 'Siuiirt 

o 1 It ^ WaS 4u ar + gU o ed . by the ’partied Government 

Pleader that S. 20 does not apply' to ffiTinof* 
mams for according to him the said secti'bri 


— cue ict it; wuuia vest in the ‘■’■Gov- 

ernment free from the interests created by ‘ the 
landholder. Under S. 3‘ r j[cj; :i:;! ': ' 0jl , v o<T 

“all rights and interest's ‘created in ,L 'dr mvS 
the estate before the' notified 9 * 11 date 1 : by J *{Hg 
principal or any other landholder, • shall* ‘d* 
against the Government 1 cease J and ^deter 

mine”. . • J K ] <• 1 } Q ‘ * - ■. • .• j * ■ ;i io 

But the said sectioh itself ,sthfts bv 
“with effect on and , frc'm' : ’thC ;hotififia ; ^dtA^?rif 

Acr Ind°s AW 

Act , and S, 20 is .the saVing. claufc- We’ cari^fif 
also accept the. afguriibnt that S. 20 shdiild'^ 

confined only fp leases. , Si. -2.0 ..^pres^y 
all interests created by the' 1 landholder ‘in M 
land whether; by waj; pf lease or othenv ' 
before the notified datfe.'.. !f h S. 20 lakes in 
permapeht lcia.se on a fixed refit. \ve do not k- 
wby 4>i n ,W ' ■‘bams subject; t 0 : jodi, $hidH : ;ahd 

similar to permanent ieasp's ori'flxed rent sh'oill’dt 
be Treated d}fferehtly, 11 ‘ J: -"‘ : ! >'■ %joOT 

i moment m f ;&. .confined 
tp.iileases; only is, obviously untenable as "{fig 

section itself savs that wbA^AA 1 A-r 


m r is m m. 

We. therefore holtf that the p P Qst. 
settlbmhnt minor inams or the minor inarhs irfl 
eluded in the asset s -. nf th e^zamindari at the 

settlement would be 
pidtected under 'S' 20<'«f *M'KH findtho fieliA 
thereunder. canl/WeFi erffo'Tded'. lagainst the Onv 

<»-Ms9t0«^^s6ai^-agg •« 



g > s 




7 "Xing~ the rates of^rem «« 

L'iSiPdrt • efflarfc iestat & tfhdeT o ;■ r 
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Govern- 
ification 
is ; . not 
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peared io be wider than we intended. We 
thought it would be in the interests of all the 
parties concerned to clarity that part of the 
judgment at this stage than to leave it for 
future elucidation and argument. The learned 
counsel appearing for the parties also agree in 
regard to the advisability of (he course adopted 
by us. 

(11) In the course of the judgment we said 
though the grant was of an entire village, if a 
part of the same was confirmed it would not 
he an estate within the meaning of the Act. 
We should not be understood to have expressed 
our opinion on the question whether it a grant 
was of an entire village and though the entire 
village was confirmed either in one proceeding 
or in different proceedings and separate title 
deeds were issued that the village covered by 
the separate deeds ceases to be an estate; for, 
in the case we decided though the entire vil- 
lage -was granted, a part of the village was 
resumed and included in the assets of the 
zamindari; and what was confirmed was only 
that part of the village which continued to be 
an inam. 

(12) We held that the estate in question is 
not an undertenure and therefore the provisions 
of Act 30 of 1947 do not apply. But it was 
contended by the Government Pleader that 
though it fs not an undertenure it is part of 
the zamindari and therefore the Act would 
apply. As the Government did not purport to 
issue the notification on the basis of the entire 
zamindari, it is not necessary to express our 
opinion on the question whether the Govern- 
ment can fix rents in respect of the minor 
inam treating it as part of the zamindari along 
with the other parts of the zamindari. That 
question will have to be decided in appropriate 
proceedings when it is specifically raised. 

B/D.H. Order accordingly. 
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SOMASUNDARAM J. 

The Public Prosecutor, Appellant v. Ustepalle 
Swami Chetty and others. Respondents. 

Criminal Appeals Nos. 910 to 913 of 1951, D/- 
10-4-1952. 

Companies Act (1913), S. 248 (2) — Regu- 
lations under — Regulation 14 (a) and (b) — 
Offence under Act — Complaint — Who can 
make. 

With regard to the offences under the 
Companies Act there is no provision that 
any o Hence should not be taken cognizance 
of unless the complaint is filed by any of 
1 he persons mentioned in the Act. In the 
absence of such a provision the normal 
rule namely that any person may set the 
criminal law in motion will apply. Clauses 
(a) and (b) of Reg. 14 do not take away 
(he right of any citizen to file a complaint 
under the Companies Act. Hence, a com- 
plaint either by any citizen or a member of 
the company or by the Assistant Registrar 
will be a valid complaint. (Para 4) 

Anno: Companies Act, S. 248 N. 1. 

The Asst. Public Prosecutor, for Appellant; 
P. C. Parthasarathi Aiyangar, for Respondents. 

JUDGMENT: This is an appeal by the State 
against the acquittal of the respondents herein on 
the ground that no proper sanction has been 
accorded for the prosecution of the accused for 
offences under Ss. 76 and 131, Companies Act. 


(2) A complaint was laid against the respondents 
by the Assistant Registrar at the instance of the 
Registrar of Joint Stock Companies for the said 

offences. Under S. 248 (2), Companies Act 
“The Central Government may appoint such regis- 
trars and assistant registrars as it thinks 
necessary for ihe registration of companies under 
this Act, and may make regulations with respect 
to their duties.” 

In pursuance of this power, the Central Govern- 
ment has made certain regulations and we are 
concerned here only with Regulation 14(a) and 
(b). Regulation 14(a) says: 

“The Registrar may in his discretion institute 
such enquiries or make such investigation in res- 
pect of any matter as may in his opinion be 
necessary for the proper performance of his 
duties and the due administration of the Act 
and may institute or cause to be instituted pro- 
secutions under the Act for defaults on the 
part of companies or persons in furnishing such 
returns, documents or notices as the law requires 
them to furnish or for any other non-compliance 
of the provisions of the Act for which penalties 
are provided therein.” 

Clause (b) says : 

“Whenever it is found necessary to enforce the 
penal provisions of the Act against any company 
or person, the Registrar or Assistant Registrar, 
as the case may be, shall request the State 
Counsel in case the registered office of the 
company concerned is situated in the city of 
Madras, and in other cases, the District Magis- 
trate of the district in which such registered 
office is situated, to take the necessary steps.” 

(3) In this case there is no doubt that the 
Assistant Registrar has written to the District 
Magistrate setting out the facts of the case and 
asking him to take necessary action but the 
District Magistrate seems to have given the paper 
back to the Assistant Registrar who merely filed 
it in court. It is now contended that according 
to the Regulation 14(b), the complaint must be 
laid either by the District Registrar or District 
Magistrate, or at the instance of the District 
Magistrate. The lower court has taken the view 
that such a complaint is necessary and therefore 
acquitted the accused as there was no such com- 
plaint of the District Magistrate or at his instance. 

(4) With regard to the offence under the Com- 
panies Act there is no provision that any offence 
should not be taken cognizance of unless the 
complaint is filed by any of the persons mention- 
ed in the Act. In the absence of such a provision 
the normal rule namely that any person may set 
the criminal law in motion will apply. But in 
cases under the Companies Act, it has been con- 
sidered desirable that either the Registrar or 
Joint Registrar or officer concerned in aea “?S 
with the Act should prefer the complaint, ine 
Regulations framed assigned the duty of 
investigations into these matters to the apo 
officers and directing them to file the complain 
in such matters. But these Regulations do not taxe 
away the right of any citizen to file a complain j 
under the Companies Act. In the absence, therwO 
of any special provision requiring that the com 
plaint should be filed by a particular person, a com- 
plaint either by any citizen or a member ot tne 
company or by the Assistant Registrar 

a valid complaint. The complaint, therefore, 
filed in this case is a valid one and the acquits 
on that ground is wrong and is therefore set asiae. 
The case is remanded to the lower court io 

disposal according to law. . 

(5) The respondents have filed a petition oeiore 

the Sub-Divisional Magistrate in which they have 


1953 


A. I. Engineers v. Jabbar Sahib (Bajamannar C. J.) Madras 197 


set out in detail the reasons for not calling the 
meeting in time. The lower court will give due 
weight to what is stated in the petition and 
dispose of the case according to law. 

B/V.R.B. Case remanded. 
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P. V. RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

The Associated Industrial Engineers by their 
Managing Partner, P. V. Padmanabha Naidu, 
Appellant v. P. A. Jabbar Sahib and others, 
Respondents. 


O. S. Appeals Nos. 32 of 1951 and 20 of 1952, 
D/- 21-3-1952. 

(a) Companies Act (1913), S. 87 C — Office 
allowance and remuneration — Provision in 
contract for both -— Office allowance expressly 
stated payable is distinct from remuneration. 


A provision in a contract of managing 
agency providing for the payment to 
managing agent both an office allowance 
and remuneration is quite in accordance 
with the provisions of S. 87 C. The mini- 
mum payment of remuneration to the 
managing agent in the absence of or inade- 
quacy of profits, the making of a provision 
for which is contemplated in sub-s. (1) is 
not the same thing as office allowance and 
what is expressly stated to be payable as 
office allowance is not in the nature of re- 
muneration. That sum when it is specified 
in the contract is “defined” as contemplated 
by the section and it is not necessary that 
the contract should specify the number of 
clerks, peons etc. The word “defined” can- 
not be construed to mean “described in 
detail”. (Para 7) 

Anno: Comp. Act, S. 87 C N. 1. 


(h) Companies Act (1913), Ss. 87 C and 87 

(f) — Contract for specified period p r oi 

sions for payment of office allowance ai 
remuneration — Agent to be indemnified again 
loss or damage arising out of breach of cone 
tion etc., by company — Winding up befo 
expiry of contract period — Claim for “ 
allowance and damages. 


The terms of a contract of managing 
agency were that the appointment was for 
a period of 20 years, that the managing 
agent was to get an office allowance at a 
specified rate per month in addition to 

remuneration of ten per cent, out of net 
profits as defined under S. 87 C (3), that 

« • A expenses of the 

business of the company were to be sepa- 
rately borne by the company, that the 
appointment was not terminable unless the 
managing agent was found guilty of fraud 
or gross negligence or as provided for by 
law and that the company should indemnify 
the managing agent for loss or damages 
caused to him by the failure, default or 
breach of the conditions by the company 
Subsequently disputes arising between the 
company and the managing agent, the 
former prevented the latter from being in 
charge of the company and terminated the 
contract by resolution of the directors for 
which however the approval of the general 
meeting was not obtained. The managing 
agent continued to have the records of the 
company and maintain his separate office. 
Very little business was done by the com- 
pany but not due to the fault of the manag- 


ing agent. Finally the company went into 
liquidation before the expiry of the period 
of contract. 

Held (i) that the person appointed con- 
tinued to be the managing agent until the 
company ceased to exist and the termina- 
tion of his office by the resolution of the 
directors was not a valid termination in 
view of S. 37 B (f): AIR 1950 PC 81, Rel. on. 

(ii) that when he had been wrongfully 
prevented from being in charge of the 
company that could not be made a ground 
for refusing to pay him the stipulated 
office allowance upto the date of winding 
up and that under the circumstances 'he 
was entitled to that payment. (Para 8) 

(iii) that it was not an implied term of 
the agreement that the company shall con- 
tinue to carry on business during the period 
specified in the contract and hence office 
allowance after date of liquidation could 
not be claimed. 

(iv) that the claim for damages against 
remuneration receivable during’ the period 
after winding up was not sustainable as 
there was no implied condition for conti- 
nuation of business for the full 20 years, 
and as there was also no wrongful termi- 
nation of the agency: Case law referred to. 

(Psrs 9 j 

Anno: Comp. Act, S. 87 C N 1; S. 87 B N. 1. 

G. Vasantha Pai, for Appellant in O. S. A. 
32/51; M. G. Kamath, for 3rd Respondent in 

O. S. A. 32/51, S. G. Rangaramanujam, for 
Appellant in O. S. A. 20/52 and for Respon- 
dent No. 2 in O. S. A. 32/51. 

RAJAMANNAR C. J. : These two appeals 
are against an order of Krishnaswami Nayudu 
J. passed on an application in the course of 
liquidation of a limited company called the 
South Indian Industrial Engineering Syndicate 
Ltd., Gudiyatham. The company was regis- 
tered on 12th March 1946, with a nominal 
capital of 30 lakhs divided into three lakhs of 
ordinary shares of Rs. 10 each out of which 
there was an issue of fifty thousand shares In 
and by an agreement dated 10th April 1946 a 
firm known by the name of Messrs. Associate 
Industrial Engineers was appointed as Manag- 
ing agents of the company for a period of 
twenty years on terms and conditions set out 
therein. The company obtained a certificate for 
the commencement of the business on 30th 
July. Very soon thereafter misunderstandings 
arose between P. V. Padmanabha Naidu the 
Managing partner of the Associate Industrial 
Engineers, and some of the directors of the 

whom the most prominent was one 

P. A Jabbar Sahib. He filed two criminal 
complaints against Padmanabha Naidu. On 1st 
October 1946, Mr. Oates, one of the partners 
of the managing agency firm wrote to the 
Directors of the Company stating that he had 
severed his connection with the firm and that 
the urm had been dissolved. Thereupon the 

°f Directors resolved on 6th ‘October 
1946 that in view of the criminal cases pending 
against Padmanabha Naidu and the non- 
receipt of the audit report and the dissolution 
of the managing agency firm, the business and 
all monies and other transactions of the com- 
pany by the . managing agents be suspended till 
the final decision of the disputes. Subsequently 
on 11th November 1946, two of the directors 
were constituted as a committee to carry on 
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the business of tile company. On 29th Novem- 
ber 19 it>, tills committee filed a complant 
against Padmanabha Naidu lor wrongfully 
withholding the delivery of account books and 
records of Ihe company. On 6cn January 1947, 
two snare-holders tiled a petition in this court 
for winding up oi tne company but it was 
dismissed. 

On 12 di April 1917. the Committee of Direc- 
tors instituted a suit in the court of the District 
Ivlunsii. Vellore (O. S. No. 151 of 1947) against 
the partners of the managing agency firm for 
a declaration that the Managing agents were 
lawfully suspended as per resolution dated 6th 
October 1946 and for an injunction restraining 
them from interfering or causing obstruction in 
the management of the company. This suit 
was decreed by the District Munsif on 29lh 
June 1948. But on appeal the learned Subordi- 
nate Judge of Vellore held that the resolution 
of the 6th October 1946 was ultra vires and 
invalid but granted a permanent injunction re- 
straining the managing agents from interfering 
in the affairs of the company. By order of 
this court dated 6th December 1949, the com- 
pany was directed to be wound up. 

The two main grounds in the petition for 
winding up were: (1) That the company de- 
faulted in filing the statutory report and in 
holding the statutory meeting under S. 162(2). 
Companies Act; and (2) That it did not com- 
mence business within a year of its incorpo- 
ration. 


(2) In May 1950, Padmanabha Naidu on 
behalf of the Associate Industrial Engineers, 
the managing agency firm, liled a claim before 
the Qfiicial Liquidator who had been appointed 
in the winding-up proceedings. The claim was 
made up of three items as follows : 

1. A sum of Rs. 1705-9-6 alleged to be the 
amount advanced by the managing agency 
firm to the Board of Directors of the com- 
pany; 

2. A sum of Rs. 49400-5-0 being the amount 
of office allowance payable to the managing 
agency firm from 1st March 1947 to 6th 
December 1949, as per the terms of the 
agreement, and, 

3. A sum of Rs. 25000 as damages for pre- 
mature termination of the managing 
agency agreement. 

In accordance with the directions of the learn- 
ed Judge sitting in Chambers, Krishnaswami 
Nayudu J M the Official Liquidator, after notice 
to the concerned parties, made an enquiry and 
allowed the claim in its entirety. The members 
of the Committee of Directors then made an 
application to the learned Judge in Chambers 
for setting aside the order of the Official 
Liquidator allowing the claim preferred on 
behalf of the Managing agents. Before the 
learned Judge there was no dispute as regards 
the first item of Rs. 1705-9-6. The learned 
Judge disallowed the second item and allowed 
only a sum of Rs. 10.000 in respect of the third 
item. In the result he held that the Managing 
agents would be entitled to a sum of Rs. 
11705-9-6. Against this order of Ihe learned 
Judge, the Managing Agents have filed O. S. A. 
No. 22 of 1951. O. S. A. No. 20 of 1952 is by 
the Committee of Directors. In this judgment, 
the managing agency firm will be referred to 
as the appellant and the Committee of Direc- 
tors as the respondents. 

(3) To understand the basis of the claim of 
the appellant it is necessary to set out the 
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material terms and conditions of the managing 
agency agreement Ex. P. 2. They are as fol- 
lows : 

Clause (1): The said appointment of the 
Managing Agents shall be initially for a period 
of 20 years from the date of these presents 
notwithstanding any change in the constitution 
or in the name and style of the said firm, its 
successors and assigns; 

Clause (3): The managing agents shall be 
entitled to the following remunerations: 

(a) An ofiice allowance for the first six 
months from the date of these presents a sum 
of Rs. 800 (Rs. eight hundred) per month; for 
the next six months thereafter at the rate of 
Rs. 1200 (one thousand two hundred) per 
month; and thereafter at the rate of Rs. 1500 
(one thousand five hundred), -p.m.; with a provi- 
sion to increase this allowance, 'from time to time 
as the business increases, at the discretion of 
the Directors to a maximum of Rs. five thou- 
sand (Rs. 5000) per month, provided however 
that the salaries of the stall and other expenses 
for the business of the company shall be borne 
by the company and shall not be included in 
the said ofiice allowance. 

(b) The managing agents shall also be en- 
titled to a remuneration of 10 per cent (ten per 
cent) of the annual nett profits of the company 
as defined by S. 87 (c) (3), Companies Act, 
provided however that the managing agents 
agree to waive such portion or the full amount 
of their remuneration of 10 percent on the said 
annual nett profits, as may be necessary in any 
year, in which the said annual nett profits of 
the company are not sufficient for declaration 
of at least six percent dividend on the paid-up 
share capital of the company. 

(c) The abovesaid remuneration shall be paid 
by the company to the managing agents during 
the period of their appointment, namely 20 
years. 

Clause 8 : Except in the case of the Manag- 
ing agents being found guilty of fraud or gross 
negligence or in cases where the law provides, 
the managing agents shall not be liable to be 
discharged from their office or be liable to in- 
demnify the company or any one else, for any 
acts or omissions done by them in the discharge 
of their duties as managing agents of the 
company. In all such cases, the company shall 
indemnify the Managing agents for any loss or 
damage suffered by them. 

Clause 9 : The managing agents shall also 
be entitled to be indemnified for loss or damage 
that they may suffer by reason of failure or 
default or breach of any of the conditions here- 
in on the part of the said company. 

(4) The second item of claim is made up of 
two amounts: 

(1) Rs. 1560 as office allowance due from 1st 
March 1947 to 9th April 1947 at the rate of 
Rs. 1200 per month, and 

(2) an amount of Rs. 47840 being such al- 
lowance for the period from 10th April 1947 to 
6th December 1949 at the rate of Rs. 1500 per 
month. 

This item is expressly founded on clause 3 
(a) of the agreement. Prima facie the appel- 
lant appears to be entitled to the amount of 
this item. The comoanv was wound up only 
on 6th December 1949 and the amount is claim- 
ed in respect of a period anterior to this date. 
The claim was resisted by the respondents 
mainly on the following grounds: 
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(a) that the suspension of the managing 
agency by a resolution of the company dated 
6th October 1946 was proper and therefore the 
appellant was not entitled to any remuneration 
or office allowance thereafter. 

(b) that the Managing Agency firm had 
ceased to exist when it must be deemed to have 
been dissolved by one of the partners severing 
his connection with the firm; 

(c) that the winding up of the company was 
due to the negligence, default and mismanage- 
ment of the managing agents. 


(5) Before the Official Liquidator, apart from 
these grounds which were contained in the affi- 
davit filed by the respondents in answer to the 
claim, certain other legal objections were also 
raised. These objections are founded on the 
provisions of the Companies Act. The learned 
Judge held that the resolution of the 6th Octo- 
ber 1946 purporting to suspend the managing 
agency was ultra vires and invalid. He fur- 
ther held that notwithstanding the retirement 
of one of the partners, Mr. Oates, the managing 
agency firm must be deemed to have continued 
and therefore there had been no lawful ter- 
mination by the company of the services of 
the managing agents. The learned Judge also 
found that the winding up was brought about 
by the negligence and default of the managing 
agents in carrying out their duties and that 
therefore the managing agents had not dis- 
entitled themselves to any compensation for 
the termination of the contract. These findings 
were not challenged by the learned counsel for 
the respondents before us. But the learned 
Judge disallowed this item of claim because in 
Ins opimon the amount specified as office al- 
lowance was not in the nature of a minimum 
remuneration, that the managing agents would 
be entitled to ’be paid office allowance only so 
long as the company functioned and that the 
managing agents were prevented from being 
charge of the company. 


* counsel lQ r the appellant cor 

tended that the amount referred to in claus 

(3) of the agreement as office allowance i 

? ea l 1 u m „ the n J* ture of minimum remuneratior 
I” he contended that he woul 

be entitled to the amount claimed as offic 
allowance Both sides relied on certain prc 
visions of the Indian Companies Act which 
shall now set out. Section 87-C of the Act 
so fai as it is material runs as follows i 


“(1) Where any company appoints a Manag- 
ing Agent after the commencement of the 
Indian Companies (Amendment) Act 1936 the 
remuneration of the managing agent shall 
be a sum based on a fixed percentage of the 
nett annual profits of the company with pro- 
vision for a minimum payment in the case 
of absence of or inadequacy of profi+s to 
gether with an office allowance to be defined 
in the agreement of management; aennea 

(2) Any stipulation for remuneration addi 
tional to or in any other form than the re- 
muneration specified in sub-sec. ( 1 ) shall not 
be binding on the company unless sanctioned 
by a special resolution of the company.” 

(7) Now it is clear that on the face of it the 
Managing agency agreement provides both for 
an office allowance and a remuneration. This 

I is quite in accordance with the statutory pro- 
vision. We are unable to agree with the con- 
tention of the appellant that the amount ex- 
pressly stated to be payable as official allowance 


is in the nature of a minimum remuneration. I 
Sec. 270(1) (S. 87 C (1)?) no doubt does con-| 
template a provision being made for a minimum 
payment as remuneration in the case of absence 
of or inadequacy of profits. But on the 
language of that sub-section, it is equally clear 
that this minimum payment is something dif- 
ferent from the office allowance. Besides, if 
it is argued that this provision is in the nature 
of a stipulation for additional remuneration 
in a different form, then it would offend the 
provision of S. 87(c) (2) of the Act. It only 
remains to be considered whether the appel- 
lant is entitled to the amount of the second 
item as office allowance defined in the agree- 
ment for management. We cannot agree 'with I 
the learned Counsel for the respondent that! 
the agreement does not define the office allow- 1 
ance. When a specific sum is mentioned as the! 
office allowance payable, we fail to see why [ 
this allowance cannot be held to be defined I 
The respondent’s counsel, if we understood! 
him aright wanted us to construe the word “de-| 
fined” to mean “described in detail”. This is! 
to say, the agreement should specify the num-| 
ber of clerks, peons, attenders, stationery etc.l 
Counsel was unable to cite any authority ini 
support of this construction and we have no 
hesitation in refusing to adopt what appears* 
to us to be an unreasonable interpretation. 

(8) The learned Judge, as already mentioned, 
disallowed the appellant’s claim to the second 
item on the ground that the appellant firm 
was prevented from being in charge of the 
company. With respect to the learned Judge, 
we fail to see how this circumstance would t 
deprive the appellant of his rights under the 
agreement. On 6th October 1946, there was 
no doubt a resolution of the Board of Directors! 
suspending the functioning of the Managing 
Agency firm as such. But it is important to 
notice that this resolution did not purport to! 
terminate the managing agency. Under S. 87- 
B(f) the removal of a managing agent shall 
not be valid unless approved by the company! 
by resolution at a general meeting of the com- 
pany. (See — Ram Kissendas v. Satya Cha- 
ran\ AIR 1950 P. C. 81). Our attention has 
not been drawn to any such resolution of the 
company. It is mainly on this ground that 
the learned Additional Subordinate Judge of 
Vellore held that the resolution of 6th October 
1946 was ultra vires. It is true that the res- 
pondents made several attempts to prevent the 
appellant from acting as managing agents. There 
were criminal cases and an application for 
injunction. The criminal cases, however, end- 
ed in an acquittal of the managing partner of 
the appellant firm. From these proceedings, it I 
is apparent that the appellant continued to have 
the records of the company with it. It may 
be that there was not much business done by 
the company, but it cannot be said that this 
was entirely due to the fault of the appellant. 
Even assuming the appellant firm was prevent- 
ed from being in charge of the company it was 
so prevented by the wrongful action of the 
respondents. They, cannot either in law or in! 
equity rely on their own wrongful conduct as|. 
a circumstance disentitling the appellant to the| 
office allowance during the period when the[ 
appellant was so prevented. Before us, the| 
argument proceeded on the basis that the 
managing agency was lawfully terminated only! 
on the date of the winding up of the company, 
i.e., 6th December 1949. If this be so, the ap- 
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pellant would prima facie be entitled to be 
paid the office allowance as provided in the 
agreement. It was not suggested by Counsel 
for the respondents that the managing agency 
firm did not have its own office. That office 
was obviously different from the office of the 
company as is clear from Cl. 3(a) of the ma- 
naging agency agreement which refers to the 
salaries of the staff and other expenses for the 
business of the company which had to be borne 
by the company and were not included in the 
office allowance payable to the managing agents. 
In our opinion the appellant was entitled to 
the office allowance for the period upto the 
date of winding up, viz., 6th December 1949 
at the rates mentioned in clause (3) of the 
agreement. The second item of the claim must 
be allowed in its favour. 

(9) The third item of claim is by way of 
special damages payable to the appellant for 
the premature termination of the managing 
agency. The appellant’s counsel expressly 
abandoned the appellant’s claim to damages 
on the basis of the remuneration of ten per 
cent of the annual nett profits of the company 
and confined the basis of his claim to the pro- 
vision for the payment of the office allowance 
at a fixed rate. Though according to this basis 
he would be entitled to claim at the rate of 
Rs. 1500 a month for the balance of the term 
of 20 years, he restricted his claim to Rs. 25000. 
Clause 8 of the managing agency agreement 
provides that except in the case of managing 
agents being found guilty of fraud or gross 
negligence or in cases where the law provides, 
the managing agents shall not be liable to be 
discharged from their office, and under Cl. 9 
the managing agents shall be entitled to be 
indemnified for loss or damage suffered by rea- 
son of failure or default or breach of any of 
the conditions on the part of the company. 
Learned counsel for the appellant relied on 
several English decisions in support of his con- 
tention that when an agreement provides for 
the payment of a salary and other allowances 
to an employee or agent, the employee or agent 
is entitled on termination of his employment 
or agency to such salary and allowances for 
the unexpired portion of his contract of em- 
ployment or agency. In — ‘In re English Joint 
Stock Bank Yelland’s case’, 4 Eq. 350, one Pvlr. Y, 
was engaged as the sole manager of a branch 
of a bank for a term of five years from 1st 
July 1865 at a stipend of not less than £. 500 
a year. It was also provided that whilst he 
should continue to act as manager of the branch 
he should have the right of occupying the 
bank premises as a dwelling house free of all 
rent, taxes and other outgoings. Y acted as 
manager of the branch of the bank until 11th 
May 1866 when the bank stopped payment. 
An order for winding it up was made on 25th 
May 1866. On 1st August Y received a notice 
from the Official Liquidator that his engage- 
ment was at an end and that his services would 
no longer be required. Y sent in a claim for 
£. 1958 for three years and 11 months’ salary 
at the rate of £. 500 a year and a 
further sum of £. 360 being equivalent 

to £. 120 a year for three years’ residence and 
offices on the bank premises free of rent, rates 
and taxes calculated from 24th June 1867 when 
he would have to vacate the premises. It was 
held by Sir Page Wood V. C. that the proper 
course would be to ascertain the present value 
of an annuity of £. 500 terminating on 1st July 
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1870 and a proper rent for the bank premises 
for the rest of the term, regard being had to 
the risk to health and life and from that 
amount deduction should be made for Y being 
at liberty to obtain a fresh appointment and 
regard must also be had to the liberty reserved 
to him by the agreement of acting as agent for 
other companies. The matter was sent back 
to Chambers for calculation upon this princi- 
ple. 

(10) In — ‘In re: London and Colonial Co, 
Ex parte Clark’, L. R. 7 Eq. 550 by an agree- 
ment between a limited trading company and 
their agent in a British Colony it was provided 
that the salary of the agent was to be £. 750 
a year for a period of five years from the day 
of his arrival in the colony and in addition he 
was to be allowed certain commissions on re- 
mittances made by him to England. The com- 
pany also agreed to defray all expenses for 
offices, ware-houses and staff of clerks. The 
agent arrived in the colony in December 1865 
and commenced business. In March 1867 the 
voluntary winding up of the company was or- 
dered to be continued under supervision and 
in January 1868 the agent’s services were put 
an end to. The agent claimed salary at £. 750 
per annum from 18th January 1868 to 18th 
December 1870 and commission on certain re- 
mittances made by him and also estimated 
commission which would have been payable to 
him during the remainder of his engagement, 
expenses of his voyage and legal proceedings. 
The Vice Chancellor made the following dec- 
laration as regards his claims: 

“Following what was done in ‘Yalland’s case*, 
L. R. 4 Eq. 350 allow to Mr. Clark his full 
salary to the end of the five years. 

Also allow to him a proper sum for rent 
and office expenses for the same period, 
having regard to the amount expended whilst 
the company was a going concern, also his 
commission upon all goods handed over by 
him under the power of attorney at invoice 
prices; also allow him a proper sum for the 
expenses of his return voyage and those of 
his wife; and in taking such accounts let 
there be a separate account of all commis- 
sions and salaries due to him after the wind- 
ing up.” 

(11) In — ‘In re English & Scottish Marine 
Insurance Co., Ex parte Maclure’, 5 Ch. Ap. 
737 the agreement between an Insurance com- 
pany and its agent provided not only for a 
fixed salary but also for a commission of ten 
percent, on all business transacted. The agree- 
ment was for a period of five years, but before 
the five years had expired the company was 
wound up voluntarily. The agent claimed 
against the company, 

(1) The balance due to him at the time of the 
commencement of the liquidation for salary, 
office expenses and commission. This was 
agreed to by the liquidators; 

(2) The prospective value of £. 500 a y ear 
till the expirv of the period of five years; 

(3) The office expenses to the same date;, ana 

(4) The prospective value of the commission 
to the same date. 

The claim was heard by the Master of ^ 
Rolls who held that the agent was e ^title<J 
to the salary for the balance of the period oi 
the agreement, but disallowed his claim in res- 
pect of the value of the commission. As re- 
gards office expenses there was a subsequent 
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agreement between the Official Liquidator and 
the Agent under which the agent agreed to 
accept a specified sum. There was an appeal 
which was disposed of by Sir W. M. James 
U J. He held that the agent was not entitled 
to prove against the company for the loss of 
ms commission during the remainder of the 
term of five years. 

(12) In ‘In re the Patent Floor Cloth Co., 
Dean and Gilbert’s claim’, 41 L. J. Ch. 476 
there was no fixed salary. A company en- 
gaged two persons to act as their commercial 
travellers for three years in a certain district 
at a commission upon goods ordered. The com- 
pany was wound up before the termination of 
the three years. It was held that the commer- 
cial travellers were entitled to compensation 
in respect of the commission for the unexpired 
portion of the term, and the amount was di- 
rected, to be ascertained by the Chief Clerk in 
Chambers The case in — ‘In re, English and 
Scottish Marine Insurance Co., Ex parte Mac- 
lure , 5 Ch. Ap. 737 in which the claim for 
commission had been disallowed was distin- 
guished on the ground that in that case the 
remuneration was salary and commission where- 
as the remuneration was only commission in 
tills case. 

(13) The ruling in — ‘Keigate v. Union Manu- 
facturing Co., (Ramsbottom)’, 1918-1-K B '592 
is more or less on similar lines. Here a manu- 
facturing company employed the plaintiff as 

a f e , I ? t a , pen 2, ( ? of seven years for the sale 
of then goods. The agent was to obtain orders 
at agreed prices and he was to get a commis- 
sion upon the invoice prices of all goods de- 
livered by the company and duly paid for by 
the purchasers. Before the expiry of the period 

fnr Se vnhmf a e rJ S ’ ^.company Passed resolutions 
for voluntary winding up and eventually sold 
their business. In an action to recover da- 
mages for breach of the agreement it was held 
that the company was liable to damages The 

• ? a S ia / es was directed to be made 
b n Referee and the company was 

allowed to show circumstances which might 

lead to the conclusion that during the remain 
der of the period there was very little prospect 
of any large quantity of business being don e 

■ B ® fore applying the principles laid down 
in the above decisions to the facts of the pre- 

sent case we think we should also refer to a 

v e Forwood’ C i t A i US X namely > — ‘Rhodes 

v. r orwood , 1 A. C. 256. A and B agreed that 

for seven years A should be the sole agent fw 

the sale of B s coals and that B should not 

employ any other agent for that purpose A 

was to be paid a fixed commission of three 

per cent At the end of four years, B sold the 

colliery itself In an action by A for damages 

for breach of the agreement it was held hv 

the House of Lords that the action was not 

maintainable. The ‘ratio decidendi* was that 

where two parties agree for a fixed period the 

one to employ the other as his sole agent for 

certain business, there is no implied condition 

that the business itself shall continue to be 

carried on during the period named. Lord 

Hatherley observed : 

“The parties seem to me to have entered into 
a simple contract of agency, which neces- 
sarily determines when the subject-matter of 
the agency is gone. The subject-matter of the 
agency has disappeared without mala tides 
on either side. Therefore the contract is 
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brought to an end by the course of events — 

by tnat happening which might necessarily 

have been expected to happen and which 

would have the effect of putting an end to the 
contract 

My Lords, it appears to me that all that, 
has happened is this: The parties meet to- 
gether, and they assume as between them- 
selves the probability of a certain state of 
things existing, but they do not enter into 

a guarantee that that state of things shall 
continue to exist.” & ali 

Lord Penzance pointed that the natural read- 
ing of such a contract as that before the Rous- 
was that as long as the principal chooses to 
carry on his business he shall be bound to em- 
ploy the person with whom he has agreed as 
his agent, but that he shall be at liberty when 
he likes to put an end to that business to do so 
The rule of law enunciated by the House of 
Lords in this case has been referred to in 

several of the decisions cited by the appellant’s 
counsel. 

In — ‘In re, the Patent Floor Cloth Co., Dean 
and Gilbert’s claim’, 41 L. J. Ch. 476 though 
the ruling itseli is not referred to as the case 
was decided earlier the same principle is stated 
Distinguishing — ‘In re, English and Scottish 
Marine Insurance Co., ex parte Maclure’, 5 Ch 
Ap. 737 Bacon V. C. said: 

But that was a case in which the man had 
stipulated for two things, salary and com- 
mission, and if the man who had agreed to 
pay him the salary chose to leave off busi- 
ness the servant could not prescribe to his 
master that he must carry on business whe- 
ther he liked it or not.” 

(Vide also ‘Reigate v. Union Manufacturing 
Co., (Ramsbottom)’, 1918-1-K. B. 592 at 600, 

. . . . in his Commentary on the Com- 

panies Act, 12th Edn. sums up the legal position 
on a review of all the authorities thus: 

“Where two parties mutually agree for a fixed 
period the one to employ the other as his 
sole agent in a certain business at a certain 
place, the other that he will act in that 
business for no other principal at that place 
a condition that the business itself shall con- 
tinue to be carried on during the perio*d 
named is not to be implied in the absence 
of special circumstance, e.g., if under the 
terms of the agreement the principal is bound 
to accept orders obtained by the agent’Vnn 
619-620). S lPP * 

In our opinion this principle must be applied 
with greater force to the case of a managing 
agency such as that with which we are com 
cerned m the present case. We have excluded 
altogether out of consideration cases in which 
though the company may continue to carry on 
business the managing agents’ services have 
been wrongfully dispensed with. Such cases 
would stand on quite a different footing. 

Here we have a case where the company has 
been compelled to close down its business and 
it is only by this event that the managing 
agency has come to an end. Can we infer as 
an implied term of the agreement that the com- 
p ? r JX 1S o°und to carry on business for a period 
of 20 years? We think not. If that be so and 
the company has been forced to come to an 
end the managing agent cannot be heard to 
say that he must be paid what he might have 
earned if the company had continued to carry 
on business for the full term of 20 years. This 
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'd course would obviously apply to any claim 
which may be pui forward by tne appellant 
-U;r an estimated amount 01 proiits whicn might 
nave been earned by the company if it had 
continued. We think that the same considera- 
tion mus, also apply to tile claim for office 

allowance. The appellant cannot compel the 
company to continue to carry on business for 
ho years or pay him oilice allowance for the 
lull period ol 20 years though the company it- 
self may cease to carry on business long be- 
fore the expiry of the period. We further 
thmk tiiat tne position of a managing agent 

materially diners from that of an ordinary 

employee of the company, employed at a fixed 
salary. In this view the third item of claim 
must be entirely disallowed. 

(15) O. S. A. No. 32 of 1951 is allowed in part. 
The appellant will get proportionate costs but 
the respondents 1 and 2 will bear their own 
costs. Respondent 3, the Official Liquidator 
will take the costs from the company’s funds. 
O. S. A. No. 20 of 1952 is allowed with costs. 

.B/M.K.S. Order accordingly. 
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GO VINDA MENON AND KRISHNA- 
SWAMI NAYUDU J J. 

Muthalammal, Appellant v. Veeraraghavalu 
JNayudu and others, Respondents. 

Second Appeal No. 1803 of 1948, D/- 8-4-1952. 

Civil P. C. (1908), O. 22, Rr. 1 and 10 — 
.Right to sue in persona! actions — ‘Widow’s 
'claim to maintenance against husband’s estate 
— Death ol widow pending suit — Survival of 
claim to legal representative — (T P. Act 
(1882) S. 6(dd) ) — (Hindu law — Widow — 
Maintenance). 

The right of a Hindu widow to claim 
maintenance out of her husband’s estate 
when it has not crystallised into a definite 
surn is an inchoate right which cannot be 
transferred or assigned. Pier claim to main- 
tenance is personal and, therefore, if she 
dies pending her suit for maintenance 
against the estate of her husband in the 
hands of a coparcener the claim does not 
survive to her legal representative: Case 
law referred to and discussed. (Para 10) 
Anno: Civil P. C., O. 22 R. 1 N. 5; O. 22 R. 10 
N. 9; T. P. Act, S. 6 N. 13. 

T. R. Srinivasan and S. Gopalaratnam, for 
Appellant; K. V. Ramachandra Iyer, for Res- 
.pon dents. 

GOVINDA MENON J.: The appellant, whose 
mother had filed a suit in ‘forma pauperis’ 
against her husband’s brother for past and 
future maintenance at the rate of Rs. 100 per 
year to be made a charge on the family proper- 
ties, was on her death brought on record as 
the legal representative of her mother in the 
trial court. Both the lower courts have dis- 
missed the suit on the ground that the appel- 
lant’s mother’s claim for maintenance against 
her husband's estate in the hands of the copar- 
cener was a personal claim which docs not 
survive to her legal representative on her death. 
The learned District Munsif relied upon a deci- 
sion of Happell J. in C. R. P. No. 675 of 1945 
in which the facts were as follows: 

(2) A certain lady filed a suit against her 
husband for maintenance and while the suit 
was pending she died. But before her death 
she purported to assign her rights to past 


maintenance to her father, and on her death, 
the lather hied an application to be brought on 
record as the legal representative of the 
daughter. The learned Judge held that the 
question of the original plaintiff’s right to main 
tenance was a personal right and since it was 
not a suit to recover an ascertained sum a 
transfer of such a personal right could not’ be 
recognised in law. The claim of an unliquidated 
and unascertained amount due to a Hindu lady 

by way of maintenance could not be the subject 
ol on assignment. 

( 3 ) This judgment of Happell J. has not been 
referred to by the learned District Judge. In 
his judgment the two cases cited before him 
viz., — -Rangappa Aithala v. Shiva Aithala’, 
65 MLJ 410 and — ‘Rajalakshmi Deviammal v 
Naganna Naidu’, 21 LW 461, were distinguished 
by the learned District Judge on the ground that 
they were cases where the claim was for a 
specific sum of money, already ascertained as 
the quantum of arrears. 

(4) Under the Mitakshara law, it is clear that 
the wife of a member of a joint family, 
though a member of the family as such, is not 
a coparcener in any sense of the term. Her 
right to maintenance has therefore to be ascer- 
tained by a consideration of the rights which 
she has to it and the obligation which hei 
husband, or husband’s coparceners, have to 
discharge. It is also well settled that the widow 
of an undivided coparcener is not entitled to 
claim from the survivor as maintenance more 
than the proceeds of the share which would 
have been allotted to her husband had there 
been a partition during his lifetime. What, 
therefore, is the nature of her right to main- 
tenance in the share of her husband in the joint 
family property? The contention urged on 
behalf of the appellant is that according to 
Hindu law-givers, originally the wife and the 
husband had common ownership of property 
and her right to maintenance had to be traced 
to such ownership. It is by subsequent evolu- 
tion that the ownership in the property has 
ceased to exist and in its place a maintenance 
right has been substituted. 

The nature of the claim is thus described in 
Apastamba’s Dharma-sutras, quoted at page 
234 of Golapchandra Sarkar Sastri’s Hindu 
Law, 8th edition: 

“There is no partition (or separation) between 
husband and wife because from the ‘taking 
of hand’ (i.e., marriage) companionship (or 
jointness, of husband and wife) in (religious) 
acts (is ordained); likewise in the fruits of 
(acts of) spiritual merit; and also in the 
ownership of wealth; since (Manu and other 
sages) do not declare (the commission of the 
offence of) theft, in the case of necessary 
gift (made by a wife, of her husband’s pro- 
perty.” 

The exact expression is 
“Dravyaparigraheshucha”. 

From the fact that as a result of marriage it 
is stated that there is jointness in the owner- 
ship of wealth, the earlier Hindu law-givers 
contemplated the wife to have some kind of 
right in the property of her husband. The 
origin and nature of such a right can also be 
inferred from other passages in the same book, 
such as at p. 271: 

“The wife is declared to become co-owner of 
the husband from the time of their marriage, 
and at p. 278 where in dealing with womans 
rights the learned author says as follows: 

“ ‘Wife’s right to husband’s property*: The 
‘patni’ or lawfully wedded wife acquires from 
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the moment of her marriage a right to 
everything belonging to the husband, so as 
to become his co-owner. But her right is not 
co-equai to that of the husband but is sSb- 

ri^f a l e « th ? and Kembles the son’s 

rignt to the lather s self-acquired property. 

Tne husband alone is competent to alienate 
the same, and the wife cannot interdict h''s 
disposal, but being dependent on him must 
acquiesce in it, provided it does not unjustly 
ait ect her right to maintenance out of it No** 
can the wife enforce a partition of the pro- 
perty But it is by virtue of this right that 
the wife enjoys the husband’s property, and 
as entitled to get maintenance out of it; and 
n is also by virtue of this right that she 
gets a share equal to that of a son, when par- 
tition takes place at the instance of the male 
members. Thus the wife also of a male mem- 
ber becomes a coparcener of the family 
property. ^ 

The widow under S. 3, sub-s. (2) of the 
Hindu Women s Rights to Property Act ge+s 

as property the same interest 

der husoand had. Consequently, if the 
husband was joint with his brothers and 
sons, then on the death of the husband, the 

with°'Th« eC9 ^f a f memb er of the coparcenary 

~ 

(5) The argument put forward is that what 

Tf a L°T k ri j^ of the wife in the property 
of her husband has now become converted into 

othefpasTa^s^fnX 110 ® and ^is arfument 
otnei passages m the same book are also cifpH 

and they are Chapter XI, Section 3, sub-s (iii) 

at page 528 dealing with the rights of the wife 

and the widow: and chapter XL S 4 sub-s m 

occurs?’ 3t Pag6 540 the f°ilowfng U pa S ssSe 

“Where the right to maintenance is the lesal 
incident of a right to property, such as that 

of the widow, of the deceased proprietor the 

lowest limit is to be determiner! i hlf • 

regard to toe . extent of the^operty and t! 

similar right, if any, of any other person ” 

flnd ti l e snowing passage:’ 

But all this is open to the objection that thp 
right to maintenance bein* a t ? at the 

perty, which the law con?frs on ne Pr °' 

against another, and annexes it to some eftfte 

ion aStb y th UCh extraneous ^nsidera.’ 

when the ifw 1 does not 9 savLo^ f £ rt - h a t 5 0ve ’ 
fore held, that improvement "o her ’finandal 
tenance ” ‘ S n ° gr ° Und for reducing'theS- 
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System T oI S faw aSSageS may refer to Dayabhaga 

as ( aridng ig from of an° undi^ 

family where the head of the family is d hn lde S 

to . maintain its members theT ^ives aSd 

children. See page 813 of Mayne on HiWm ? d 
and Usage, 11th Edition. ^ 0n Hlndu law 

(8) If the basic principle of the right nf * 
male member’s wife for maintenanrf k 
paid out of the property of the joint farmi^ 6 

or that of a widow from her husband’s S e ’ 
m the hands of the surviving coparceners is 
based upon the theory that in remote past 
when the Hindu law had not developed as a 
result of judicial decisions as it is today, th! 
female member had some kind of rights in 
property without being a coparcener and with 
ou .t bemg entitled to claim a share, then it is 
said that such a right is one which relates to 
rights in property and can be made the subject 


nJm he rM anCe ] 0r transfer - In — ‘Hoymolutty 
L>ebia Chowdrain v. Korrona Ivloyee Debia 

Chowdram , 8 WR 41, a Bench of the Calcutta 

Hi h Court held that such a right is heritable 

and transferable. . But the report is so meagre 

tnat it is not possible to ascertain as to whether 

the subject of that decision was an ascertained 

SU ~ n }u 0r an ? ere to cl aim maintenance out 
oi the es.aie. Our attention was also invited 
to — -Subbarayulu Chetti v. Kamalavalli 
Thayaramma’, 21 MLJ 493 at p. 499 and — 
xtajHa^shmi Deviammal v. Naganna Naidn’ 
21 LW 461 at p. 468. But as thf learned Dis- 
trict Judge has himself remarked, these were 
cases where a specific, ascertained and liqui- 
dated sum of money was claimed from the 
estme. If that is so, such an amount is caoable 
of being transferred. We do not think that the 
passages at pages 88 and 92 of Travelyan’s 
^ lndu Jv aw > 2nd Edn., carry the case any 
further tnan what has been stated in the quota- 

ex: tr ? c . t , ed TJ . abov ? Horn Golapchandra 
ocirkar Sastn s Hindu Law, 8th edition. 

(9) The real difficulty which the appellant 
has to encounter is that even if the widow’s 
rignt is one which arises in property or out 

°L? r .°? evt y>s till > since that amount is not 
ascertained, liquidated and specified, it cannot 
be the subject of a transfer. For one thing it 
might be, as is contended by the respondent 
in this case, the widow is entitled to nothing 

r t emarr . ied or she might have become 
disentitled to maintenance on account of her 

subsequent unchastity. Therefore, it is not, in 

t i hat a Hindu widow can have a 
L^L d and , ascertained sum claimable from 
t,fmo hU 4 band S .- estate unless by agreement be- 
2S th l pa f tle ? a , su , m of money has been spe- 
estafe y fixed ’ whlch has to be paid out of the 

<1°> For the respondent it is contended that 
n^ht to maintenance is not property and that 
a woman is not a coparcener though she is a 
member of the family. Since the right to 
maintenance is not property it cannot be as- 
signed. At pages 333 and 334 of Mayne on 
Hindu Lav/ and Usage, 11th Edn. the learned 
authoi states that the female members of the 
family have no vested right by birth and come 
in only as heirs to obstructed heritage and 
cannot be coparceners with the male members 
though along with the males, or in exceptional 
cases by themselves, they are members of the 
undivided family as a corporate body. 

That this is S9 is clear from observations in 
various authorities such as — ‘Radha Amma" 
v. Commissioner of Income-tax, Madras’ TT T? 
J95! Mad 56 and - ‘Seethamma v Veeranna^ 
lLR 1900 MM 1076. Both these cases arose after 
Hindu Women’s Right to Property Act 

hfs V been f held } that S £ ass - ed) but even then it 
nas oeen held that she is not a coparcener 

though entitled to a share on the death nf w 

husband. At page 1082 of the report fn h fl 

the 6 Mamed ChZ^uT*’’ ILR 19 50 Mad l076, 
tne learned Chief Justice says as follows- 

of ? U L° Plni 2 n ’ the , 1 status of a Hindu widow 

of a deceased member of. a joint family gov- 

under the provisions 
ls n u ot tha t of a coparcener, but 
that of a member of the joint family with 
certain special statutory rights.” 

inchoate rights which have 
not crysialhsed into a definite sum cannot.be 
made the subject of transfer. In this connec- 
tion an earlier decision of the Calcutta High 

re P°^f^T^ n — ‘Bhyrub Chunder v. Nubo 
Chunder, 5 WR 111, which was followed in 
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‘Naradabai v. Mahadco Narayan Kashinath 
Nara.van and Shama Bai’, 5 Bom 99, 103, 104, 
is worthy of note. At pages 103 and 104 of 
the latter decision West J. observes as follows: 

“The husband's duty of maintaining his wife 
is one which he cannot owe to another. Her 
right as against him is one that she 
cannot transfer to another. Even a 

widow's right to maintenance against 
the heirs taking her husband’s pro- 
perty cannot be assigned. Ordinarily, there- 
fore, a Hindu wife has no property in her 
husband’s estate that she can part with as a 
consideration for a contract to her, and a 
right in her maintenance by way of contract 
cannot rest on such a consideration.” 

I With, respect we are inclined to follow the ex- 
pression of opinion by West J. and hold that 
a widow’s right to maintenance against her 
husband’s property is one which cannot be 
transferred or assigned. It seems to us there- 
fore that the decision of the lower appellate 
[Court is right and the second appeal is dis- 
missed with costs. 

B/M.K.S. Appeal dismissed. 
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GOVINDA MENON AND MACK JJ. 

The Public Prosecutor, Appellant v. Veera- 
bhadrappa Lakshminarayana Setty, Respon- 
dent. 

Criminal Appeal No. 939 of 1951, D/- 23-7-52. 
Factories Act (1948), Ss. 14, 92 and 106 — 
Failure to construct dust-proof husk chamber 
— Complaint — Limitation. 

The Inspector of Factories inspected a 
factory on 5-10-1950 and found that the 
accused had failed to construct a pucca 
dust-proof husk chamber as required by 
S. 14. The Inspector visited the factory 
again on 24-1-1951 when also he found the 
above defect and laid a complaint on 
15-3-1951 for an offence under S. 92. The 
question was whether the complaint was 
barred by limitation as being beyond three 
months of the first visit of the Inspector 
on 5-10-50. 

Held that the offence committed was a con- 
tinuing one, and when the Inspector visited 
the factory on the second occasion on 
24-1-1951 the offence committed on 
that date came to his knowledge on that 
day, and the prosecution having been 
launched within three months of that date 
was in time. (Para 5) 

The Appellant in person; N. V. Ganapathi, 
for Respondent. 

ORDER OF REFERENCE 
SOMASUNDARAM J.: In this case, the In- 
spector of Factories inspected the factory in 
question on 5-10-1950 and found that the ac- 
cused had failed to construct a pucca dust-proof 
husk Chamber as required by S. 14, Factories 
Act. The failure to do this is an olTence 
punishable under S. 92 of the Act. Under S. 106 
of the Act no court shall take cognizance of 
any offence punishable under this Act unless 
complaint thereof is made within 3 months of 
the date on which the alleged commission of 
the offence came to the knowledge of the 
Inspector. A complaint for this offence must 
be laid within 3 months from the above date, 
i.e., 5-10-1950. But the complaint was laid on 
15-3-1951 and it is clearly beyond 3 months. 

But it is argued that the Inspector visited 
the factory again on 24-1-1951 when also he 


found the above defect and the complaint being 
within 3 months from the later date, the com- 
plaint is within time. In support of this con- 
tention a decision of Subba Rao J. in — ‘Cr 
P. C. No. 417 of 1950’ is cited. In my view, the 
period of 3 months is to be calculated from the 
time the Inspector had first knowledge of the 
offence. Otherwise, it would only mean an 
extension of period. The knowledge in the 
section means the knowledge which the In- 
spector had first obtained and not subsequently, 
in view of the different opinion which Subba 
Rao J. has held it is necessary that this should 
be decided by a Bench. I therefore direct this 
to be posted before a Bench. 

JUDGMENT 

(2) GOVINDA MENON J.: This appeal has 
been referred to a Bench by Somasundaram J. 
on account of a difference of view between 
himself and Subba Rao J. with regard to the 
proper construction to be put upon S. 106, 
Factories Act, 63 of 1948. The facts are stated 
in the judgment of our learned brother, Soma- 
sundaram J. and need not be restated here. 
What happened was that the respondent here 
failed to complj' with the provisions of S. 14, 
Factories Act, by not putting up a dust-proof 
husk chamber in the factory, and this was 
noticed by the Inspector of Factories when he 
visited the place on 5-10-1950. As a result of 
that, the Inspector issued a notice to the 
manager and the occupier to rectify this defect 
within a period of time mentioned by him. 
Nothing was done with the result that when 
the Inspector again visited the factory on 
24-1-1951 it was found that the ‘status quo ante’ 
continued, whereupon a charge-sheet under 
S. 92, Factories Act, for having committed an 
offence under S. 14, Factories Act, was laid 
before the Magistrate on 15-3-1951. 

Among other points, the learned Magistrate 
found that the prosecution was barred by the 
provisions of S. 106, Factories Act, because the 
alleged offence came to the knowledge of the 
Inspector on 5-10-1950 when he first visited the 
factory, and the prosecution having been 
launched more than three months thereafter, 
was barred by the provisions of that section. 
Subba Rao J. in — ‘Cr. R. C. No. 417 of 1950’ 
took the view that such offences were conti- 
nuing ones and, according to the learned Judge, 
if the argument of limitation were to prevail, 
it would lead to an anomalous situation that 
once the authorities concerned overlooked a 
contravention of a certain specific provision by 
the manager or the owner of the factory, they 
would be precluded for ever from complaining 
against subsequent delinquencies on his part. 
Such being the case, the learned Judge was 
of opinion that, being a continuing wrong, 
every succeeding act gave rise to a cause of 
action. 

(3) It cannot be disputed that the offence 
committed is a continuing one, for the non- 
erection of a dust proof husk chamber, for 
every day of such failure, amounts to an 
offence. If it is an offence on a particular date, 
it does not cease to be an offence on the next 
day and so on, until the deficiency is rectified. 
We feel that the offence is certainly a conti- 
nuing one. But the question is what exactly is 
the import of the expression “the offence came 
to the knowledge of the inspector”. Does it 
mean the date when the offence first came to 
the knowledge of the inspector, or a continuing 
offence coming to the knowledge of the Inspec- 
tor on any subsequent day? .Section 106 is 


1953 


Yelu Pillai V. Sundararajulu (Rajcimanncir C. J.) 


modelled somewhat on S. 146 of the Factory 
and Workshop Act, 1901 (1 Edward 7, Ch. 22), 
which is as follows: 

"The information shall be laid within three 
months after the date at which the ‘offence 
comes to the knowledge of the inspector’ for 
the district within which the offence is 

charged to have been committed ” 

Here also, the words are ‘within three months 
uiIgi th 6 dcito cit which tiiG offGncG coiyigs to 
the knowledge of the inspector”. Therefore it 
seems to us that in interpreting the present 
section the meaning put upon the words in a 
similar English statute by English Courts will 
be very helpful. In — ‘Verney v. Mark 
Fletcher and Sons Ltd.’, 1909-1-KB 444, a Divi- 
sional Court of the King’s Bench division con- 
sisting of Lord Alverstone C. J., Higham J and 
vvaiton J. had to construe that section. What 
happened there was that in May 1905 and 
again on March 12, 1908 an Inspector of Fac- 
tories for the district in which a factory of 
the respondents was situated, visited the factory 
and found that the fly-wheel of an engine was 
, le / lced A a s required by the Factory and 
Workshop Act, 1901. Nothing seems to have 

eX< l ept i that he told the respondents 
that the fly-wheel was not securely fenced and 

required them to fence it in accordance with 
the provisions of the Act 

1Q ^ gain, a h / V i sit l d the factory on 1st July 
f?.?? and found that the same fly-wheel wa= 
still unfenced. On 22nd July 1908 the In- 
spector laid information against the respondents 
for an offence under S. 135 of the Act in that 
the factory was, on 1st July 1908 not keDt in 
conformity with the Act in that the fly-wheel 
w , a ?, n °t securely fenced as required by S 10 

rwf iw Ct ' 11 w , as _argued before the Divisional 
Court by eminent Counsel like Avory K G and 

Patnck-Hastmgs that since the Inspector' had 

knowledge of this deficiency in May 1905 and 

in March 1908 it should be said that the alleged 

offence came to the knowledge of the Inspector 

more than three months prior to the date of 

t h e initiation of the prosecution. The learned 

.‘ J °rd Chief Justice who delivered the judgment 

“ ni “ u “ -wans 

The information in the present case charges 

July "fToos 6 not - th6ir factor y ^ on 

Act by reason oYtlf 1 ln . co ? form ity with the 
fly-wheel omissl ? n to fence their 

S fdoM^ 1 have not the 

direct and continuing breach of the provisions 

01 . . ls .^ aid , that because in Mav 1905 

and again in March 1908, the fly-wheel was 
unfenced, to the knowledge of thp ,’n^LT as 

and the information was not laid untTlnW 

22, 1908, the requirements of S 146 have nV 

been complied with. In my opinion , 

offence was committed on July 1^1908 ’ iuJt 
as much as in March 1908, or May 1905 and 
the offence committed on July 1 came to £,2 
knowledge of the inspector on that Sy, w hen 

fore, come to the conclusion that the inilt 
mation was laid in time ” 

thesi ^cta reSPeCtfUlly are in agreeme nt with 

, fj) Jn the present case as we have already 
held, the offence committed is a continuing one 
and when the Inspector visited the factory on 
the second occasion on 24th January 1951 the 
offence committed on that date came to his 
knowledge on that day, and the prosecution 
having been launched within three months of 
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that date is in time. We are therefore of 
opinion that the learned Magistrate was wrong 
m the construction he put upon S. 106 of the 
Factories Act. In view of the fact that the 
appeal has been filed mainly with the object of 
having a pronouncement on this question of 
law, we think it is unnecessary to proceed with 
the matter any further except by stating what 
the correct law, in our opinion is. We there- 
fore set aside the order of acquittal, but in 
the circumstances we do not wish to impose 
any sentence on the respondents. The other two 
points are only subsidiary matter on which we 
agree with the lower court. 

B/V.R.B. Order set aside. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AYYAR J. 

Y? 1U Tr Pi i lai / lias y? lus wami Pillai, Apoellant 
j Y Sundar ara;julu Naidu and others, Res- 
pondents. 

7-1952 erS Patent A PP ea l No. 79 of 1949, D/- 11- 

C™ 1 p C- (1908), S. 48 - Execution aopli- 
— Application for execution of mort- 
gage decree filed in time returned for amend- 

Cl Y T APPUcalion for amendment 
Ltf 6 ^ ade also in time — Amendment of 
decree made after 12 years — Decree-holder 

s ^ j *° con tinue execution is not barred by 

4iS - (Para 11 

Anno: C. P. C„ S. 48 N. 7. 

rA-,?' Venkatarama Iyer, for Appellant; T. 
K. Subramama Pillai, for Respondents 

RAJAMANNAR C. J. : We agree with the 
learned Judge Panchapakesa Aiyar J. against 
whose judgment this Letters Patent Appeal has 
been filed that the execution petition filed by 
the respondent is not barred by limitation. The 
oecree in question was passed on 2-11-1933. It 
is a mortgage decree but by inadvertence, in- 
terest subsequent to the date of the decree was 

2 0t . a ^! a ^ ded by At - ° n 29-3-1945 the respon- 
dent filed an execution petition including sub- 
sequent interest also which was not awarded 
by the decree. The petition was therefore re- 
turned to be represented after the decree had 
been amended. Thereupon the respondent filed 
an application for amendment within 12 ve?^ 
from the date of the original decree The 
2S? n ?? ien ^ however, was ordered only on 
26th March 1946. Thereafter when the respon- 
dent wanted to continue the execution pro- 
ceedings, he was met with the plea that the 
decree had become barred under S 48 c P C 
as. 12 .years had elapsed from the date of the 
original decree We fail to see how the bar of 
limitation can be successfully sustained in this 

L now A souffht d tn T the execut J on petition which 
is now sought to be proceeded with was filed 

within 12 years from the date of the original 

decree. The application for amendment of the 

f a e n C t re th JTh. Q S ° W S de within that Period. The 
fact that the amendment was eventually order- 

19 voarc dat e sfuer the expiry of the period of 

n0t J? ake ? difference because 
the amendment would obviouslv date back to 

a PP d eation at least, if not to 

+ be ^ d ^H ° f * he on?ina i decree. It was con- 
tended. for the appellant judgment-debtor that 
the original execution petition must be deemed 
to be one not m accordance with law; but we 
are unable to accent this contention. He also 
relied upon the ruling in — ‘Faquir Chand v 
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Kundan Singh’, 54 All 6.22. That decision, 
however, has no bearing whatever on the facts 
of this case because in that case the execution 
petition itself was filed after the lapse of 12 
years from the date of the original decree. In 
the present case, the execution petition was 
filed well within time but was being returned 
to be represented after the amendment of the 
decree had been carried out. In these circum- 
stances. there was no bar of limitation under 
S. 48, C. P. C. The appeal is dismissed with 
costs. 

B/V.S.B. Appeal dismissed. 
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CHANDRA REDDI J. 

Proprietor, St. Joseph’s Automobile and 
Mechanical Works, Tuticorin, Appellant v. Maria 
Soosai Pillai, Respondent. 

A. A. O. No. 321 of 1950, D/- 23-4-1952. 

(a) Workmen’s Compensation Act (1923), 
S. 30 — Questions of fact — Interference. 

Under S. 30, the appellate Court’s juris- 
diction to interfere with an order of the 
Commissioner for Workmen’s Compensa- 
tion in appeal is confined to substantial 
questions of law. Hence, it is not open to 
the appellant to question the correctness 
of the conclusion of the Commissioner on 
the question of facts. (Para 4) 

Anno: W. C. Act, S. 30 N. 3. 

(b) Workmen’s Compensation Act (1923), 
S. 2 (1) (d) (ii) — Father of deceased. 

When the earnings of the deceased work- 
man were hardly sufficient for his main- 
tenance and no balance left which would 
contribute to the family fund the parent 
cannot be said to be a dependent within the 
meaning of S. 2, clause 1 (d). But if the 
deceased workman was rendering either 
valuable services to the family that might 
be taken into consideration in determining 
the degree of dependency, the dependency 
is with reference to the date of the death 
of the workman and the fact that at a 
future date the father might have to depend 
upon the son is not a relevant considera- 
tion. Where the earnings of the deceased 
workman far from being an asset to the 
family were not sufficient to maintain him 
and the father had to spend considerable 
portion of his earnings on the maintenance 
of his deceased son, the father not being a 
dependent wholly or partially on the earn- 
ings of the deceased workman was not a 
dependent within the meaning of the defi- 
nition in S. 2 (1) (d). Case law discussed. 

(Paras 11, 12) 

Anno: W. C. Act, S. 2 N. 3, 5. 

K. S. Rajagopalachari, for Appellant; G. 
Chandrasekhara Sastri (Amicus Curiae), for 
Respondent. 

JUDGMENT: This appeal arises out of an 
application filed by the respondent heroin for 
compensation under the Workmen’s Compen- 
sation Act. The respondent’s son who was of 
tender years was employed as a workman in the 
appellant’s workshop as a cleaner on a daily 
wage of Rs. 0-4-0. The workman met with an 
accident on 8-5-1949 while working in the fac- 
tory during night time which resulted in his 
death. The respondent claimed a lump sum 
payment of Rs. 500 under S. 3 of the Act. 
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(2) This application was opposed by the em- 
ployer on the ground that respondent’s son was. 
not a workman within the meaning of the Act 
as he was only an apprentice, that the accident 
did not arise during the course of his employ- 
ment and lastly that the application was in- 
competent as the applicant was not a dependent 
within the meaning of S. 2(1) (d) of the Act. 
The Commissioner for workmen’s compensation 
overruled these objections and granted a sum 
of Rs. 500 by way of compensation to the ap- 
plicant. He found that the deceased was a 
workman within the meaning of S. 2(1) (n> 
and that the accident occurred in the course of 
his employment under the applicant. As re- 
gards the competency of the applicant to main- 
tain the application, the opinion of the Com- 
missioner was that the applicant was partly 
dependent on the deceased and as such was 
entitled to claim compensation. 

(3) The employer has filed this appeal against 
that order. 

(4) In this appeal, the findings of the Com- 
missioner on the first two issues were not 
seriously challenged as they were essentially 
questions of fact. Under S. 30 of the Act. this 
court’s jurisdiction to interfere with an order 
of the Commissioner for Workmen's Compen- 
sation in appeal is confined to substantial ques- 
tions of law. That being so, it is not open to 
the appellant to question the correctness of 
the conclusion of the Commissioner on those 
two questions. 

(5) The only point that was debated was that 
the respondent was not a dependent within 
the meaning of S. 2(1) (d) of the Act. Under 
that section a dependent “includes a parent 
other than a widowed mother if wholly or in 
part dependent on the earnings of the workman 
at the time of his death’’. In order to come 
within the ambit of the definition of “a depen- 
dent” a father has to prove that he was de- 
pendent upon the earnings of his deceased son 
either wholly or in part. 

(6) The appellant contends that in this case 
the parent is not a dependent because on his 
own admission he was not in any way depend- 
ing on the earnings of his son. The statement 
of the applicant in the evidence that has given 
rise to this conclusion is this: 

“At the time of his death he was eking Re. 
0-4-0 per day. The expenses for the food of 
the deceased would be about Rs. 20 to R 5. 25 
per month. Ho was paid Rs. 6 per month. 
For other expenses, I used to pay him for 
dress etc.” 

(7) The counsel for the appellant urges that 
on this admission the father cannot be said 
to be a dependent within the meaning of S. 2(1) 
(d) of the Act. In order to claim the benefit 
under S. 2, the parent must show, the learned 
counsel argues, that out. of the earnings of the 
son there was a balance which was useful to 
him. In support of this contention, he cited a 
decision of a Bench of this court in — ‘Venka- 
tarama Aiya v. Babasahib*, 1942-1 M.L.J. 406. 
There their Lordships had to consider whether 
a father without even alleging that he was de- 
pendent on the earnings of h»s deceased work- 
man could maintain an application for com- 
pensation. 

The learned Judges expressed the opinion 
that under S. 2(1) (d) as amended by Act XI 
of 1933 a parent had no locus standi to claim 
compensation under the Act without proof of 
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his dependence on tne earnings of his workman 
wholly or in part. It may be pointed 
lovvs^hat P rior *-° 1933, sub-ci. (d) stood as fol- 

“ ‘Dependent’ means any of the following re- 
latives of a deceased workman, namely a 
wile, husband, parent, minor son, unmarried 
daughter, married daughter who is a minor 

w tL, 

But the amendment took away the parent 
other than the widowed mother from that cate- 
gory and under the amended definition a father 
could be regarded as a dependent only when 
he could establish that he was really depend 
mg on the earnings of the workman either 
wholly or partly. This case did not decide the 
point that arises for consideration in this case. 

(8) The question that I have to decide is 
whether a mere contribution by the workman 

^ W P a nfhi2 fh eX ? e t n vf eS ? f the is sufficient 

to ermble the father to claim as a dependent 

within the meanmg of the Act irrespective of 
the fact whether the parent derived any ad- 
vantage out of the earnings of the deceased 
workman. This point has come up for discussion 
in other courts, though there is no case of our 
court bearing on this point. 

1939 } Rang" ™ a q mj t e h» V - M ? Ung Hla Sein ’’ AIR 
Ijjy Kang. 369 the question was whether a 

wa fl a i ependent on the earnings of 
W1 ^ in the meaning of S 2(1) Ml of 
he Act. All that was alleged in thi apphca 
tion for compensation was that he and his wife 
used to pool their earnings which went ink a 
common pot. The learned Judges took the 
view that that was not sufficient to constitute 
the husband a dependent who could claim 
compensation under the Act. The test acco d^ 
mg to the learned Judges was whether as a' 
result of the death of the workman any loss 

nnf fhf U H ec *- t0 the .applicant and whether with- 

earnlngs of tIle deceased workman he 
could live as well as he lived befor- The 

learned Judges remarked that the purpose of 

latlve nf U th, W H S n0t J° give solatium to a re- 
lative of the deceased workman but to renlace 

the loss subtamed as a result of the fatal ac 
cident to the workman. 1 

(9a) There is a very elucidating exposition nf 
the law_on the sublet in the speech of ScruUon 

94 L J.K.B 497 at 510 W VaUghan “d Co.’, 

“It seems to me that one person is not 
dependent upon another unless he is receiv- 
ing a net advantage from that person that 
is to say, a balance after paving the ex* 
penses of the maintenance if he ‘bears them* 7 

Again, it is observed in the speech of the same 
Law-Lord on page 510: ue same 

“I wish, however, to guard mvc^i-F ~ 

question, that is if at The time of^the death 

15 de P e J>dency, because at the time of 
the death there is no balance comine or 

has come in the past, from the deceased to the 

be said ‘Oh, but he is depended because 
there would have been a contribution or 
might have been a contribution in the 
future’. ” e 

r ? the same case Warrington L. J. remarked 
that if the son made no contribution for the 
provision of the ordinary necessaries, the fa 
tiier could not be treated as a partial depen- 
dent on the son. In that case, a son who was 
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. a boy of 11 years and employed in a coal mine 
was earning 11 Sh. 10 d. a week which Tvm 
contributed to the family fund. There brine 
no evidence as to what was the amount if 
burden thrown upon the father and as to the 
net balance in respect of which there s df 

fh e it d re Cy f°re the part of the iather - ^ was held 
that the father was not a co-dependent on tn,^ 

coceased workman wholly or in part. 

Hall’ )) 1911~A CoUiery 1 Co - Ltd - v. 

f , A ’ , 11 L. ooO, uis principle was 

to be that if the father did not gain anythin- 

from the earnings of his son, he was not f‘ 

dependent who could claim compensation un- 

der the Workmen s Compensation Act Loir! 
Loreburn L. C. observed that “the proper course': 
is to look at all the circumstances and to sav 

to what extent, if at ail, was the father de- 
pendent upon his son’s earnings ” Sunnnrt 
may be found for this view ffiT- ‘Nugent v 
Londonderry Collieries Ltd.’, 1930-1-K. B. 159. * 

M * r ’ Chandrasek hara Sastri who assisted 
the court as Amicus Curiae has cited a deci- 
sion of tne House of Lords in (he — ‘Main Col- 
lxery Co. Ltd. v. Davies’, 1900 A. C 358 It 
was decided there that as the wages of the 
workman contributed to the family fund with 
which the father could keep his family the 
athei must be said to be dependent partially 
on the earnings ot his deceased son who was 

and A COmes within the definition 

test In * A £ C ?u ding to that decision, the 
test in deciding whether a parent was depen- 
dent wholly or partially upon the deceased 
workman was: 

famil y was in fact earning, what 
the family was in fact spending, for the pur- 

P° S J; °f k S fP aint enance as a family seems, 
to me to be the only thing which the country 
court Judge could properly regard.” 

This decision lays down that in deciding 
whether a person was dependent on the de- 
ceased workman within the meaning of the 
definition “dependent” it has to be ascertained 
whether there was any kind of dependency at 
. giving a right to claim compensation Thei 
prinapie deducibie from the various decisions 
is that when the earnings of the deceased work- 
man were hardly sufficient for his maintenance 
and no balance left which would contribute 
to the family fund the parent cannot be said 
to be a dependent within the meaning of S. 2, 

Cl. 1 (d) . But if the deceased workman was 
rendering either valuable services to the family 
that might be taken into consideration in de- 
termining the degree of dependency. It may 
also be stated that the dependency is with re- 
ference to the date of the death of the work- 

St an h aC Y hatat a future date 'he father 
might have to depend upon the son is not a 

relevant consideration. 

(12) In. this context, I may also ref^r to a 
passage m Halsbury’s Laws of England (2nd 
Edition, volume 34), at page 894- K ■ 

“button S aT al -i m T bers o£ a * fami] y contri- 
fnnH hi UhT ly ^ Und ’ a diminution of this 
Al i nd withdrawal of the contribution of one 

° s I ^ lern pers owing to death bv accident, 
will only give a right to the head of the 

family to compensation if the contribution 
so withdrawn was expended wholly or in 

part upon the necessaries of life for the fa- 
mily.” 

As I have already pointed out the admission * 
of the applicant makes it abundantly clear that ; 
the earnings of the deceased workman far from 
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i being an asset to the family were not sufficient 
i to maintain him and the applicant had to spend 
considerable portion of his earnings on the 
maintenance of iiis deceased son. In these cir- 
cumstances, the only conclusion that couid be 
{reached is that the father not being a depen- 
dent wholly or partially on the earnings of the 
! deceased workman was not a dependent with- 
in the meaning of the definition in S. 2(1) (d) 
and therefore has no ‘locus standi’ to maintain 
this application. It follows that the order of 
the Commissioner for the Workmen’s Compen- 
sation is erroneous and ought to be set aside. 


(13) In the result, the appeal is allowed. The 
appellant is willing to make ‘ex gratia’ a pay- 
ment of Rs. 100 to the respondent in addition 
to the amount already given by him to the 
applicant for the funerals of his son. He will 
therefore be entitled to get back the amount 
deposited less the sum of Rs. 100 which will 
be paid out to the respondent. 

(14) Before leaving this I must thank Mr. 
Chandrasekhara Sastri who assisted me as 
‘amicus curiae’ in this case. 


B/D.H. 


Appeal allowed. 
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SUBBA RAO J. 


cation for amendment of the petition by adding 
the following clause to paragraph 7. It reads: 

“as the petitioner’s lease to occupy the pre- 
mises which he has been occupying has 
expired by 1st February 1949 and the peti- 
tioner has vacated the same and as the peti- 
tioner does not own any other non-residential 
building in Guntur town for the purpose of 
carrying his business and as there is no other 
non-residential building in Guntur to the pos- 
session of which it is entitled for carrying 
on its business.” 

i 

There is some argument before me on the 
question whether this amendment was actually 
ordered by the Rent Controller of Guntur. A 
counter affidavit was filed to the application for 
amendment on 18th April 1949. The Rent 
Controller noticed the argument based upon the 
amendment. He practically, though not defi- 
nitely, accepted all the grounds alleged in the 
petition and those added by the amendment and 
ordered eviction. The respondent preferred an 
appeal (C. M. A. No. 54 of 1949) to the Sub- 
ordinate Judge of Guntur. In that appeal, the 
points formulated for decision were as follows: 

“ 1. Whether the rent fixed by the Rent Con- 

troller is fair and reasonable; if not, what 
is the fair rent due for the building in 
question? 

2. Whether the appellant was in arrears 
of rent and was liable to be evicted?” 


Gudivada Jagannadham, Petitioner v. M/s. 
A. S. Krishna and Co., Ltd. and another, Res- 
pondents. 

Civil Miscellaneous Petition No. 9258 of 1950, 
D/- 10-9-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (25 (XXV) of 1949), 
S. 10 — Grounds taken but not pressed — 
Application dismissed — It is final adjudication 
on those grounds — (Civil P. C. (1908), S. 11). 

When an application with specific grounds 
is filed and if some of the grounds are not 
pressed, the order of the Court dismissing 
the application on that basis is a final ad- 
judication on the question raised but not 
pressed: 1949-2 MLJ 594, Distinguished. 

(Para 1) 

Anno: C. P. C., S. 11 N. 106. 

V. Sulvamaniam and V. Ramakrishna, for the 
Petitioner and K. Rajah Ayyar and A. V. 
Krishna Rao, for the Respondents. 

ORDER: This is an application for issuing 
a writ of certiorari to quash the order of the 
Additional Subordinate Judge of Guntur made 
in an appeal filed against the order of the Rent 
Controller of Guntur. 

The first respondent is the owner of a three- 
fifths share in the house and premises bearing 
door No. 7111 in Guntur Municipality. The 
petitioner is a tenant in respect of that share. 
It is not necessary to notice the previous liti- 
gation between the first respondent and others 
whereunder the first respondent’s right to three- 
fifths share in the suit premises was recognised 
and declared, as the title of the first respon- 
dent to that share is not now disputed before 
me. The first respondent filed H.R.C. No. 13 
of 1949 under S. 7 (2) (1) of the Madras Act 
25 of 1949 for evicting the petitioner. It was 
alleged in that petition that the house required 
urgent repairs and also that the petitioner made 
a default, in payment of the rent. That appli- 
cation was filed on 2nd February 1949. On 12th 
April 1949, the petitioner filed another appli- 


The appellate judgment also disclosed that the 
advocate who appeared for the respondent at 
that stage gave up his other two contentions, 
namely, that the appellant caused damage to 
the building, and that, subsequent to the filing 
of the petition for eviction, the respondent 
wanted the building for carrying on his own 
business. The learned Subordinate Judge held 
against the petitioner on the points formulated 
and allowed the appeal. From the aforesaid 
Tacts, it is manifest that the amendment must 
have been allowed. Otherwise, the Rent Con- 
troller would not have decided the point raised 
by the amendment. Nor would the appellate 
Judge have recorded the fact that the point 
raised by the amendment was not pressed 
before him. Indeed, the learned Subordinate 
Judge who disposed of the present appeal ob- 
served in his judgment that the amendment 
must presumably have been allowed. In the 
counter affidavit filed by the respondent before 
him it is not stated either expressly or by neces- 
sary implication that the amendment was not 
made. Indeed, throughout the proceedings the 
case was argued on the basis that the amend- 
ment was allowed. It may therefore be 
accepted for the purpose of this application that 
the amendment was allowed. The result of the 
previous litigation would then be that the peti- 
tioner applied for eviction on four grounds and 
that he gave up two grounds, and, in respect 
of the other two grounds, the learned Subordi- 
nate Judge found against him. The respondent 
filed the present application for eviction against 
the petitioner, the main ground being that the 
petitioner required the premises for his own 
occupation. The Rent Controller ordered evic- 
tion. The appeal filed against that order was 
also dismissed. The petitioner questions that 
order on the ground that the learned Subordi- 
nate Judge erred in holding that the order in 
the previous application did not preclude the 
respondent from filing the present application 
under S. 10 of the Madras Act 25 of 1949. Sec- 
tion 10 reads as follows: 

“The Controller shall summarily reject any 
application under sub-s. (2) or under sub-s. 
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(3) of S. /, which raises between the same 
parties or between the parties under whom 
they or any of them claim, substantially the 
same issues as have been finally decided or 
as purport to have been finally decided in 
former proceedings.” 

The only question therefore is whether the 
learned Judge in C. M. A. No. 54 of 1949 finally 
decided or purports to have finally decided 
the question, namely, whether the respondent 
required the premises for his own occuoation 
Frorn the narration of the aforesaid facts it 
will be seen that the learned Subordinate JucNe 
dismissed the application of the respondent as 
he did not press the present contention bofora 
him and as he found against him on other 
contention raised. Ordinarily, a decision arrived 
at by a court of law in those circumstances 
would operate as a bar of res judicata under 
?• i 1 ’, Civil P. C. But Mr. Rajah Aiyar eon- 
that the wording of S. 10 of Madras Act 
25 of 1949 is different and that unless the 
question was finally decided in the previous 
application, S 10 would not operate as a bar 

T° r ^n nn I !i ai ”f a i r ! ablhty of a fresh application. 
In support of his argument, he relied on the 

T^n 1 — <M- Ra 'c ma ?u- ar C - J ' and Raghava Rao 

mm SQ 4 M Th^» Va tl hl V ' v ? nkat araman’, 1949-2 
1VLOJ 594 There, the previous application was 

dismissed for default. When a second annli- 
cation was filed, the learned Judges held that a 
dismissal for default would not be a final deci- 
sion within the meaning of S. 10. I respectfully 
agree with the view expressed therein 
that decision has no bearing on thequestioiftn 
be decided in the present cIse. whlre an applR 
cation is dismissed not for default, but on 
merits. It is also not necessary to consider the 
question whether the principle of constructive 
res judicata applies to this case, for the question 
was specifically raised and not pressed I hold 

;= a fn^ hen ana PP llcatl °n with specific grounds 
is filed and if some of the grounds fto 

pressed the order of the court dismissing the 
application on that basis is a final adjudication 
on the question raised but not pressed In that 
view, the order made in C M A « „ 

sent application th ? maintainaI ?ility of the pre- 

the h S d rn6 d .. 1 Subordinate ^Judge^is ^hereby 
quashed and the petitioner will hive his costf 


B/R.G.D. 


Order quashed. 
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R. Ilanumanthappa and Son, Applicant v 

Sndent mmlSS1 ° ner ° f ItlC ° me Tax ’ Madraa > Re£ 

Referred Case No. 52 of 1950, D/- 9-4-iqs? 

Income-tax Act (1922), S 16 — . Hind,, 
divided family — Father and son entering into 
Managing Agency agreement with a strange? 
company _ Subsequent partnership between 
father and son with effect from date of E 
gang Agency agreement - Their income from 
Managing Agency cannot be included in total 

m *«a?r y — - - 

A father and a son, members of a Hindu 
undivided family had entered into Mana- 
ging Agency agreement with a stranger 
company on 15-3-1937 i.e. before Mysore 
Companies Act (18 of 1938) came into force 
— On 20-3-1940 they (the father and the 
1953 Mad./27 & 28 
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son) entered into partnership. The partner- 
ship deed provided that partnership consti- 
tuted partnership even on 15-3-1937 the date 
ot Managing Agency agreement. It was 
also provided that the parties (father & son) 

would have liberty to draw separately 
their respective shares in the income of the 
company & to credit them to the joint fa- 
muy firm. On the question whether the in- 
eome of the Managing Agency could be in- 
cluded in the total income of the joint 
family firm for the purpose of income tax. 

field (i) That though at the moment the 
Managing Agency agreement was entered 
into, there was no partition under Mysore 
Companies Act which came into force in 
-*938, it was clear from the language of the 
agreement that the other party of the 
agreement was the firm and not individual 
members of the joint family. The disabi- 

] \nf Hw er S; ?\ C I- 9 -f a) Indian Companies 
Act that a joint family as such could not 

enter into Managing Agency agreement did 
not exist at the time of the agreements 
would not therefore help the revenue autho- 
rities to include this income into the total 
income of the joint family assessee.' 

vii) Even if they had entered into the 
agreement in their individual capacity, they 
were not purporting to act on behalf of or 
for the benefit of the joint family. 

(in) That it was partnership between 
iather and son that had entered into the 
Managing Agency and the income of the 
lather and son derived from that Agency 
was not the income of the joint family but 
was tne individual income of the partners. 

Its inclusion in the total income of the joint 
iamily assessee was therefore not Wal- 
AIR 1952 Mad 828, Followed (Para 3) 

S. Svvaminathan for Applicant; C. S. Rama 
Rao Saheb for Respondent. 

REFERENCE /Para 

(’52) 1952-21 ITR 311: (AIR 1952 Mad 828) 3 

JUDGMENT : The question that was refer- 
red to us for our decision is : 

Whether on the facts and in the circum- 
stances of the case, the inclusion of a sum 
of Rs. 2,46,407 for the assessment year 1944- 
and Rs - 1 j 03,985 for the assessment year 
l 945 :* 6 representing remuneration derived 
by the Managing Agency of the Devangere 
Cotton Mills Ltd., Devangere, in the total in- 
come of the assessee family is lawful.” 

(2) The assessee is a Hindu undivided family. 
The only question that arises for consideration 
m this reference is, whether the income deriv- 
ed by Hanumanthappa and his son under the 
Managing Agency agreement with the Devan- 

g £ re i^°£ t0n * 9°/ 5 entered into on 15-3-1937 

should be included in the total income of the 

assessee under S. 16 of the Act. Being an in- 
come which accrued in the native state it is 

ft X muld Z L' 1 * ?* the Act from tax, but 

* ln computin g the total income of 

ioL ift * or th ? P ur P°?e of determining the 
rate. It is from that point of view that the 
question becomes relevant. 

(3) The Joint family was carrying on busi- 
ness m British India under the name and style 

nf fhA H M^T5 ntha S pa and Son * At the 

of the Managing Agency agreement, the two 

members, Hanumanthappa and Rama Setty 

constituted themselves into a firm and entered 
into the Managing Agency agreement. Rama 
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Setty has a minor son and we do not know 
the exact date of his birth and therefore we 
are unable to state whether this boy was in 
existence on the date on which the Managing 
Agency agreement was entered into. 

Under the Indian Companies Act, as inter- 
preted by this court in — ‘Murugappa Chetti 
and Sons v. Commr. of Income-tax, Madras’, 
1952-21 ITR oil (Mad; a joint family as such 
cannot enter into a Managing Agency agree- 
ment in view of the definition of “managing 
agent” m 3. 2, cl. 9(a), Companies Act. In the 
Mysore State, the Mysore Companies Act 
(XVIII of 1938), contains also similar provi- 
sions as the Indian Companies Act with refer- 
ence to Managing agency and the definition is 
aiso identical. Though at the moment this 
agreement was entered into by the firm of 
Hanumanthappa and Son with the limited com- 
pany, Devangere Cotton Mills, there was no 
prohibition as the Mysore Act came into force 
only in 1938, still, on the language of the docu- 
ment, it is clear that the other party of the 
document was the firm and not the individuals 
Hanumanthappa and Rama Setty. Even if they 
have entered into in their individual capacity, 
the joint family as such would not acquire 
any interest in the commission earned by the 
individuals, because they were not purporting 
to act on behalf of and for the benefit of the 
joint family. The fact therefore that the dis- 
ability which, under the law’, as it now exists, 
viz., that a joint family as such could not en- 
ter into a managing agency agreement did not 
exist when this agreement was entered into in 
Mysore State would not help the revenue au- 
thorities to enable them to include this income 
in the total income of the assessec. 

On 20-3-1940, the deed of partnership was 
executed between the two, Hanumanthappa and 
Rama Setty, whereunder it was stated that 
even on 15-3-1937 when the Managing agency 
agreement was entered into with the company, 
it was decided that the two individuals should 
constitute themselves into a partnership under 
the name and style of R. Hanumanthappa and 
Son with effect from 20-11-1936. This undoubt- 
edly establishes that there was a partnership 
which was in existence even in 1937, partner- 
ship between Hanumanthappa and his son, and 
it was that partnership that in fact entered into 
an agreement with the company. The deed of 
partnership is also important as it contains a 
provision that the two partners should have the 
liberty to draw separately and utilise their res- 
pective shares in the income of the company, 
that is, the managing agency commission, and 
it will be open to them to credit to the joint 
Hindu family firm doing business in cotton and 
running several factories under the name and 
style of R. Hanumanthappa and Son. 

Jt is made clear by this court that unless and 
until the partners divide the profits as between 
themselves and exercise the option of bringing 
that income into the income of the joint family, 
it would not become the income of the joint 
family. (Murugappa Chetti and Sons v. Com- 
missioner of J.-T.*, 1952-21 ITR 311 (Mad) ). This 
partnership deed was registered as early as 20- 
3-1940 under S. 58(1), Mysore Partnership Act, 
before the Registrar of Mysore and therefore 
no question of its genuineness arises. Apna- 
rently, this document was executed after the 
Mysore Comoanies Act came into force which 
contains similar provisions regarding Manag- 
ing Agency agreement as the Indian Companies 
Act in which the amendments were introduced 
jn 1936. As the assessment which is now under 
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consideration is long after the date of this 
partnership deed, whatever the position might 
have been before 1940, this deed of partnership 
makes it clear that the income earned by these 
two persons as partners was not the income of 
the joint family but is the individual income 
of the partners. 

The circumstances under which the commis- 
sion earned by ihe members of the Hindu un- 
divided family could be made an income of 
the Hindu undivided family was considered in 
this court in — ‘Murugappa Chetti and Sons v. 
Commr. of Income-tax, Madras’, 1952-21 ITR 
311 (Mad). As pointed out in that judgment, 
merely because in the previous years, the 
assessee did not object to treat the income as 
income of the joint family would not convert 
the subsequent income which accrued into a 
joint family income unless the parties who 
have earned the income agreed to throw it into 
the common stock and blend it with the in- 
come of the joint family. For these reasons, we 
think that the question referred to us by the 
Tribunal must be answered in the negative and 
in favour of the assessee. As the assessee has 
succeeded, he will be entitled to his costs, 
which we fix at Rs. 250/-. 

B/H.G.P. Reference answered. 
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Medikenduri and others, Appellants v. Kata 
Venkatayya and another, Respondents. 

Second Appeal No. 2411 of 1948, D/- 22-7-52. 

(a) Hindu Law — Debts — Antecedent debt. 

In order to support, a sale on the doc- 
trine of antecedent debt there should not 
only he antecedency in time but there 
should be real dissociation in fact. (Para 5) 

(b) Hindu Law — Alienation — Alienation by 
manager and by shebait — Distinction. 

There is a real distinction between an 
alienation by a manager of a joint. Hindu 
family and an alienation by a shebait of a 
temple. Powers of a manager of a joint 
Hindu family are larger than those of a 
shebait of a temple in this respect. (Para 8) 

t (c) Hindu Law — Alienation — Benefit to 
estate — Sale of ancestral land in order to 
purchase lands elsewhere. 

In order to validate a sale of ancestral 
land by the father, the benefit need not 
be purely of a defensive or protective cha- 
racter. To hold so should be to miss the 
significance of the expression “benefit to the 
estate”. If the transaction is not a specu- 
lative or risky one but is beneficial or ad- 
vantageous from the financial point of view 
and is calculated to confer a benefit on the 
estate the sale must be held to be a valid 
one binding on the members of the estate. 
Whether a particular transaction is benefi- 
cial to the estate or not varies according 
to the circumstances of that case: Case 
law discussed. (Paras 9 and 19) 

9 

The sale of ancestral land by a manager 
of joint family in order to purchase lands 
elsewhere therefore constitutes a benefit to 
the estate so as to be binding on the joint 
Hindu family. (Para <) 

M. Ramchandra Rao and L. Krishna Rao, for 
Appellants; K. Kottayya, for Respondents. 

JUDGMENT: This second appeal is filed by 
the plaintiffs against the judgment of the Sub- 
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ordin a te Judge of Guntur reversing the decree 
f the District Munsif, Guntur, in their favour. 
The relieis claimed in the plaint are a per- 
manent injunction restraining the defendants 
irom disturbing their possession or in the al- 
ternative for possession and alternatively for 
division of the suit properties and allotment of 
4/5 share to them. There was prayer for 
mesne profits also. 

( 2 ) The material facts are these: The plain- 
tiffs who were minors at the time of the filing 
of this suit are the sons of the first defendant 
Tne first defendant and the plaintiffs constitute 
a Hindu joint family of which the first defen- 
dant is the manager. The family owned con- 
siderable properties including the suit proper- 
ties. The properties in suit were given to the 
adoptive mother of the first defendant in lieu 
of her maintenance. On the 2nd of February 
1944, the first defendant entered into an agree- 

m< Ti n ^i i^ e P urc ^ ase of lands in a village 

cailed Hakumanu and paid an advance o£ 

Rs. 4o0. He had to get a sum of Rs. 700 from 

the vendors. In order to find the balance of 

the pui chase money, he sold the lands in ques- 

o lr l Q 44 D * 2 to . the second defendant 
on 5-2-1944 for a sum of Rs. 2000. 

The lands purchased by the first defendant 
were of the extent of 5 acres, and 3 cents while 

thP S °f d s by the fi o St defendan t were of 

i ? e *font 2 acres. Subsequently the fir^t 

defendant sold three acres 53 cents and retail 
ed for the family 1 acre and 50 cents ShorUv' 
after this the plaintiffs instituted the present 
suit represented by their mother as their 
guardian alleging that the sale by the father 
under Ex. D 2 in favour of the second defen- 
dant was a sham and collusive transaction not 
supported by consideration and that, in any 
event, the sale did not bind their four fifths 
share in the family property as it was not 

f0l ;,re° Se r bindlI i g upon the family. 

(3) The first defendant remained ex parte 

The suit was contested by the second and third 
defendants the latter being a lessee from the 

s S uU n are hatTh; J he Chi i f , defence * to the 
suit aie. that the sale was fully supported bv 

consideration and was a bona fide transaction 

ffTmilv ™ as . bindm £ on all the members of the 
family as it was in the interests of the joint 

T- e ? mto the transaction impugned 

(4) The trial court upheld the plea of the 
second defendant so far as the genuineneVof 
the transaction was concerned but it agreed 
with the defendants that the sale in Question 

was not one that conferred any benefit on the 

family and, therefore, not binding on the plain 
tiff and decreed the suit for partition and aUot" 
ment of 4/5 share in the suit properties to the 
plaintiffs. The second defendant filed an anoint 
against the judgment of the District mS 
The plaintiffs acquiesced in the finding of the 
trial court as regards the payment of considers 
ti°n and that finding has become final The 
Subordinate Judge reversing the decree of th l 
trial court held that the sale in question could ! 
be supported both on the ground of antecedent i 
debt and benefit to the estate. The plaintiffs 

who are aggrieved by this decision have nre i 
ferred this second appeal. 1 

(5) In support of this appeal Mr. Ramachan < 
dra Rao contended that the findings of the lower 
appellate court both as regards the nature of 
the debt for the discharge of which the suit 
transaction was entered into and as to the be- f 
nefit conferred on the family cannot be sup- ( 
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3 curred" hv Yu* « rg ? d him that the debt 

' the landl; in h Tfil rS '' defendant for purchasing 
. 3 n Kakumanu cannot be an antece- 

^ dent debt for the reason that there is no ante. 

- ceaepcy ln fact - There seems to be great force 

f th . ls argument of Mr. Ramchandra Rao Re! 

£ membermg toe shortness of the interval' bet 

ween the date of the agreement for the purchase 

of the lands at Kakumanu and the sale of the 

; lands ‘ J* seems to be difficult to predicate 

here- was real dissociation between the ?wo 
: transactions. In order to support a sale on the 
doctune of^ antecedent debt there should not 
only be antecedency in time but there should 
• be real dissociation in fact. It is unnecessary 

i proportion. Van0US deCiSi0ns that have laid this 

that r ' S ° b u n0t , ed in this connection 

fered LI 6 wheu the lirst defendant en- 
tered into an agreement for the purchase of 

Kakumanu lands he was at the end of his per- 
sonal resources and he must have contemplated 

bli the f r ami + and the P ur P°se of discharg- 

ing _ the liability. There can therefore be no 

basis for holding that the sale of the suit lands 

can be vali- 

dated on the doctrine of antecedent debt It 
follows that the finding of the trial court that 
the sale in question was effected with a view 

sust d aTned. rge ® n antecedent Ability cannot be 

(6) This does not however dispose of the 
second appeah The question remains whether 

fnt!t Ca f n b n sus T taine d on the plea of bene- 
!u- the famil 3f. It should be borne in mind 
in this connection that the suit lands were 

given to one Rangamma, the adoptive mother 

defendant, in lieu of maintenance 
and so far as the plaintiffs’ family is concerned 
it was not fetching any income whereas by the 
purchase of the Kakumanu lands, the plaintiffs’ 

R a s nUl i 7 n Wa Th e T in f an ai ? nual income of about 
K ?\, 1 Yu The land purchased was wet land 
while the land which is now the subject-mat- 
ter of this appeal is dry land 

(T) The main contention of Mr. Ramachandra 

Rao was that the sale of ancestral land bv a 
manager of a joint family in order to purchase 
lands elsewhere cannot constitute a benefit to 
the estate so as to be binding on the joint Hindu 
family and the sale can be justified only for 
the preservation or protection of the other pro! 

of the family. I n support of this con- 
tention. he rehed on some decisions of this court 

M. W. N. l 6^ n Sunda V r a a mi AS!r S 1912 

the opinion that the sale by a Hindu fathlfof 

ancestral property for the purpose of purchlsini 
lands elsewhere could not h<=> 

family, although it was convenient for °tUter 

fo a the^nterlsts n of «f S — f n ? way P re iudicial 
to tne interests of the joint family. This view 

is shared by a Bench of this Court' in — ‘Sub!™ 

mama Nadan v. R.amasami Nadan’ 25 M T t 

563. It was decided by Wallis C J and 

maraswami Sastri j. in _ ‘ G anesa‘ Atar i 

Amirthasami Odavar’. 1918 M W N 89? that 

the sale of family lands by a Hindu fatlier 

some mdes away from his place of residence' 

for the purchase of lands nearer home cannot 

be justified and would not bind the other mem- 
bers of the joint family. 

(8) Reliance was also placed on behalf 0 f 
the appellants on the decision of the Priw 

Council in - ‘Palaniappa Chetty v. Sreemath 
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Devasikhamony Pandara Sannadhi’, 40 Mad. 
709. la that case, it was held by the Privy 
Council that the ‘shebait’ of a Hindu temple 
is not entitled to sell a ‘debattar’ property for 
the purpose of fetching an interest larger than 
the income to be derived from the property. 

I do not think that this last case is of much 
assistance to the appellant. The observations 
relied upon by the learned counsel in support 
of his coni en I ion that the benefit to the estate 
must be only of a defensive character and 
should be calculated to preserve or to protect 
the estate occur in the following passage: 

“The preservation, however, of the estate, 
from extinction, the defence against hostile 
litigation ailecting it, the protection of it or 
portions from injury or deterioration by in- 
undation, these and such like things would 
obviously be benefits.” 

But it should not be forgotten that their Lord- 
ships have definitely stated that it is impossible 
to give a precise definition of benefit applicable 
to all cases and they did not attempt to do so. 
Further, in that case their Lordships were deal- 
ing with an alienation by a ‘shebait’ and it 
cannot be overlooked that there is a real dis- 
tinction between an alienation by a manager 
of a joint Hindu family and an alienation by 
a ‘shebait’ of a temple. In my opinion the 
powers of a manager of a joint Hindu family 
are larger than those of a ‘shebait’ of a temple 
in this respect. 

(9) In this connection, the dictum laid down 
by the Privy Council in — ‘Hanooman Persad 
Panday v. Mussamat Babooee Munraj Koon- 
waree’, 6 M. I. A. 392 at 423 in dealing with 
the question as to the circumstances under 
which alienation of joint family properties by 
a Hindu father would bind the estate may use- 
fully be extracted : 

‘‘The actual pressure on the estate, the danger 
1o be averted, or the benefit to be conferred 
upon it in the particular instance is a thing 
to be regarded.” 

This passage in the judgment of their Lordships 
in my opinion does not lend countenance to the 
contention that in order to validate a sale of 
ancestral land by the father the benefit should 
be purely of a defensive or protective character. 
To hold so would be to miss the significance of 
the expression “benefit to the estate”. If it was 
purely of a defensive character, there was ab- 
solutely no necessity for the expression “bene- 
fit to be conferred on the estate” because the 
actual pressure on the estate and the danger 
to be averted will cover the case of necessity. 

(10) In this connection it may not be out of 
place to refer to the text on Mitakshara deal- 
ing with alienation of joint family properties 
by a Hindu father. The three circumstances 
under which the sale can be effected are stated 
1o be ‘Apathkala’, translated as time of distress; 
‘Kutumbartha’. i.e., for the benefit of the family 
and ‘Dharmartha’, i.e., for pious purposes. The 
author of the Mitakshara illustrates the refer- 
ence to ‘Kutumbartha’ by referring to ‘Kutumba 
Poshana*. The reference to ‘Kutumba Poshana’ 
cannot be taken as exhaustive but only as il- 
lustrative. If it was only a need of defensive 
character that could validate the sale of ances- 
tral land, there was no necessity to lay down 
the second circumstance, namely, ‘kutumbar- 
fha\ That the benefit to be conferred on the 
estate is not synonymous with necessity is il- 
lustrated in a recent case in which there is a 


marked departure from the view taken in the 
earlier cases that the benefit to the estate should 
be of a defensive or preservative character 

(11) In — ‘Seliappa v. Suppan’, I. L. R. 1937 
Mad. 906 Venkatasubba Rao J. who was one 
of the members of the Bench observed after 
referring to — ‘Palaniappa Chetty v. Sreemath 
Devasikamony Pandara Sannadhi’, 40 Mad 709 
as follows : 

“To infer from the three instances given in 
this passage that the transaction should be 
of a defensive nature does not seem warrant- 
ed by the language used. These three in- 
stances are given as cases of obvious benefit, 
which seems necessarily to imply, far frorq 
suggesting the contrary, that cases of less 
obvious benefit are not to be excluded. In- 
deed it could bo easily conceived what strange 
anomalies would arise were the restricted 
view to prevail. To take a familiar example, 
where unproductive immovable property is 
sold with a view to the investment of the 
proceeds in the purchase of more suitable 
property, we fail to see why the sale should 
be condemned as not being for a justifiable 
purpose. Other similar cases may be sup- 
posed in which it would be in the interests 
of the coparcenary to sell ancestral property 
with a view to make a fresh purchase.” 

(12) The learned Judge refers to the Full 
Bench decision of the Allahabad High Court 
in — ‘Jagat Narain v. Mathuradas’, 50 All. 969 
with approval. In the Allahabad case, a Hindu 
father sold joint family properties and put it in 
a bank. A year thereafter the bank failed and 
the question arose whether the sale would be 
supported on the ground of benefit to the es- 
tate. The learned Judges held that it was 
binding on the family as the transaction was 
calculated to confer benefit on the estate and 
was such as would be entered into by prudent 
owner of properties. The test propounded by 
the learned Judges there was whether the 
transaction was such as a prudent owner would 
enter into. 

(13) The trend of the recent cases has been 
to lean strongly towards sustaining such aliena- 
tions if they were beneficial to the family from 
a financial point of view or advantageous other- 
wise, as can be seen not only from the cases 
cited above but also the unreported decisions 
of this court. 

(14) In — ‘App. Nos. 60 and 61 of 1934’, Vara- 
dachariar and King JJ. upheld the alienation 
of ancestral property by a Hindu father in the 
following circumstances: In 1927 certain items 
of the joint family properties were sold by the 
father of a Hindu joint family and a portion 
of the sale proceeds was invested in the pur- 
chase of lands for the family and the other 
portion was utilised for investing in family 
businesses. In dealing with this question, their 
Lordships observe that so long as the father 
was actuated by a desire to benefit the family* 
the alienation could not be said to be an in- 
valid one. The test laid down there by the 
learned Judge was one of prudence 
and benefit to the estate. The learned 
Judge remarked that in the absence 
of proof that the father was not prompted by 
improper motives in alienating the property 
the transaction should be held to be one bind- 
ing on the members of the family. 

(15) In — ‘App. No. 206 of 1942* another 
Bench of this court expressed the same opi- 
nion as in — ‘App. Nos. 60 and 61 of 1934. 
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There, ancestral lands were sold for Rs. 73,000 
out of which Rs. 37,000 was applied for buying 
lands nearer home. ^ With regard to the balance, 
it was not proved that it was used for purposes 
binding on the estate. The learned Judge held 
that the sale by the father was valid lor the 
reason that a good portion was used for buying 
land. The fact that other portion of the sale 
price was not proved to have been used for 
binding purposes did not in the opinion of the 
learned Judge render the sale an ineffective 
one, since the purchasers had made bona fide 
enquiries as to the need for the sale. 

To the same effect is the decision of the 
learned Chief Justice and Satyanarayana Rao 
J. in — ‘App. Nos. 261 and 413 of 1946’. There 
a Hindu widow mortgaged properties belong- 
ing to her husband’s estate to discharge a debt 
which she incurred for converting an old house 
into a terraced house. The question was whe- 
ther the original borrowing was for the bene- 
fit of the family. The learned Judges following 
the ruling in — ‘Sellappa v. Suppan’ I. L. R. 
1937 Mad. 906 and the decision in — ‘App. Nos. 
60 and 61 of 1944’ upheld the transaction as 
in their opinion it was calculated to confer 
benefit on the estate. 

. < 16 > Mr. Ramachandra Rao cited the decision 
m — Hemraju Dattubuva v. Nathu’, 59 Bom. 
525, as substantiating his contention. But I 
think it really lends much support to 
it. What was laid down there was that the 
manager of a minor’s estate is not entitled to 
alienate the minor s property for the purpose of 
enhancing the value of the estate or for the 
purpose of increasing the income but it would 
not be safe to hold that a transaction which 
is not of a preservative or productive character 
would not be said to be for the benefit of the 
minor From this it is clear that the conten- 
tion that th© . bsnsfit should bo of a defensive 
character was repelled. After referring to the 
several authorities touching the subject, the 
learned Chief Justice stated thus: 

“On the other hand I am not prepared to go 
quite so far as Mr. Justice Patker went in 
— Ragho v. Zaga Ekoba’, 53 Bom. 419 and 
to say that no transaction can be for the be- 

® mm ° r which is not of a character 
J? ™ ° r pre ®f rve T Property of the minor. 
It would, generally, I think, be difficult to 

justify a sale not of that character, but I can 

C °u- C w e v, °l c . ases r- ot of that character in 
which the facts might nevertheless be of such 

a compelling character that any court would 
hold the transactions to be for the benefit of 
the est a te, e.g., the sale of the land which 
could not conveniently be cultivated with 
other property of the minor, and the invest- 
ment of the purchase money in lands which 
could be so conveniently cultivated, assum- 
ing, of course that the price obtained, and the 
price paid, were proper, or the sale of lands 
in order to raise money to secure irrigation 
or permanent improvement of the other lands 
of the minor; or a beneficial exchange* or a 
case like the one in — ‘Nagindas Maneklal v 
Mahomed Yusuf’, 46 Bom. 312 where it was 
necessary to sell in order to prevent the des- 
truction of the property.” 

(17) I do not think that these observations 
give any support to the proposition that in 
no case can a sale of ancestral lands would be 
justified except it be for the preservation or 
protection of that estate. If the sale is really 
beneficial and advantageous to the estate I do 
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not find any reason why it should not be up- 
held. 

(18) The Patna High Court seems to have 
taken the same view that is expressed by this 
court m — ‘Sellappa v. Suppan’, ILR 1937 Mad 
906; m — ‘Baijuath Thakur v. Survan Chow 
ahury , AIR 1940 Pat. 423, where a mortgage 
by the manager of a joint Hindu family in 
order to purchase lands for the benefit of the 
family was held to be binding on tile family 

(19) On a consideration of the decided cases 
and the textual authority bearing on the sub- 
ject, I have reached the conclusion that if the 
transaction is not a speculative or risky one 
but is beneficial or advantageous from the 
financial point of view and is calculated to con- 
fer a benefit on the estate the sale must be 
held to be a valid one binding on the members 
of the estate. Whether a particular transac-i 
tion is beneficial to the estate or not varies ac- 
cording to the circumstances of that case. 

. (2°) In these circumstances I hold that the 
view of the learned Subordinate Judge that the 
sale conferred a benefit on the family and is 
consequently a valid one binding on the plain- 
tiffs is a sound one and cannot be set aside. 

(21) The result is that the decision of tlie 
lower appellate court is confirmed and the se- 
cond appeal is dismissed. The respondent will 
get two-thirds of his costs throughout No 
leave. 

B/V.R.B. Appeal dismissed. 
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P. V. RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. 

Gada Venkata Subbayya, Appellant v. Koyal- 
lamudi Venkanna, Respondent. 

Letters Patent Appeal No. 27 of 1949, D/- 
8-7-1952. 

Limitation Act (1908), Arts. 182 and 181 — 
Decree scaied down — Execution application 
~7 Limitation — (Madras Agriculturists’ Re- 
lief Act (4 of 1938), Ss. 19 and 20). 

. While the execution was pending the 
judgment-debtor filed application under 
S. 20, Madras Agriculturists’ Relief Act. On 
that application there was an order for 
stay and on the same day the execution 
petition was “struck off”. Subsequently 
the decree was scaled down. More than 3 
years after scaling down of the decree the 
decree-holder filed application to bring pre- 
vious execution on pending list and to 
continue further execution. 

Held, that a scaled-down decree was not 
a fresh decree to give fresh starting point 
to the decree-holder; and even after scaling 
down, ^ what could be executed was only 
the. original decree though the amount for 
which execution could be levied might be 
less than the amount of the original de- 
cree. (Psr 3 2) 

Held further, that since the execution 
was not dismissed, nor could it have been 
lawfully dismissed, the court did not in- 
tend by the words ‘struck off’ to finally dis- 
pose of the execution petition. The origi- 
nal decree must therefore be deemed to 
have been alive all the time and it was 
not necessary for the decree-holder to file 
an application to revive the original exe- 
cution petition under Art. 181, Lim. Act. 

28 Mad 50 (FB), Dist. (Para 3) 

Anno: Lim. Act, Art. 182 N. 143 Pt. 12 
V. Parthasarathy, for Anpellant; P. Satya- 
narayana Raju, for Respondent. 
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REFERENCE /Para 

(’05) 28 Mad 50 (FB) 3 

RAJAMANNAR C. J. : This is an appeal un- 
der the Letters Patent against the judgment, of 
Panchapakesa Aiyar J. in a Civ. Misc. second 
appeal arising on the following facts. The res- 
pondent obtained a decree in O. S. No. 243 of 
i.'t.TJ on tiie tile of the District Munsif, Kovvur, 
tor Rs. 1058-4-3 and costs. The decree-holder 
nled applications lor execution of the decree 
the Jan of which was E. P. No. 338 of 1939. 
When i his was pending, the judgment-debtor 
h'erl an application E. ci. No. 565 of 1940 on 
28tli June 1940 under S. 20 of Madras Act, 4 
()1 1988 and on that application there was an 
order, for stay passed on 2-7-1940. On the same 
day, E. P. No. 338 of 1939 was "struck off.” On 
28 iii August 1940, the judgment-debtor filed a 
regular application under S. 19 of Madras Act, 

! ot 1938 and the decree was eventually scaled 
<:own to about Rs. 300 by an order of court 
dated 81st January 1941. On 22-11-1944 more 
than three years after the order scaling down 
’'he decree, the decree-holder filed E A. No. 
i3-ll of 1944 to bring E. P. No. 338 of 1939 into 
Ihe pending list and to continue further exe- 
cution. The contention of the judgment-debtor 
was that the decree-holder’s right to execute 
was barred by time. This plea was upheld by 
the lower appellate court but the learned 
Judge Panchapakesa Aiyar J. held that the de- 
cree-holder’s right to execute had not become 
barred by time. The judgment debtor is the 
appellant before us. 

(2) The argument of the learned counsel for 
the appellant was shortly as follows. It is true 
that when E. P. No. 338 of 1939 was “struck 
off” it could not be treated as a dismissal on 
ihe merits and that the order should be treated 
as a purely ministerial or administrative direc- 
tion to keep the petition off the file of current 
cases. But the decree was actually amended on 
81-1-1941 and if this was the decree which had 
to be executed, the application for execution 
should have been filed within three years from 
the date of the order scaling down the decree 
and as E. A. No. 1341 of 1944 was filed more 
than three years after that date, the decree- 
holder's rights had become barred. So the ar- 
gument ran. The fallacy in this argument is to 
treat the scaled down decree as a fresh decree 
and to assume that the decree-holder gets a 
fresh starting point from the date of the order 
scaling down the decree. Not only is there no 
authority in support of the appellant’s conten- 
tion but there is authority for the position that 
a scaled-down decree is not a fresh decree and 
even after scaling down, what can be executed 
is only the original decree though the amount 
lor which execution can be levied might be 
less than the amount of the original decree. 
This argument therefore must fail. 

(3) It was next contended that it was neces- 
sary for the decree-holder to file an application 
io revive the original execution petition which 
had been struck off and that application for 
revival must be filed within three years from 
the date on which the impediment to the con- 
linuance of the original execution petition had 
been removed viz., 31-1-1941, the date on which 
the decree was scaled down. The basis of this 
argument is the application of Art. 181 of the 
Limitation Act. The answer to this contention 
is that here there is no question of reviving an 
execution petition which legally must be deem- 
ed to be dead. It may be that when, as in the 
ease in — ‘Suppa Reddiar v. Avudi Animal*, 28 
Mad 50 (FB) an execution petition is dismiss- 
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ed on some ground or other but subsequently 
that dismissal turns out to be wrong and the 
decree-holder becomes entitled to have the dis- 
missed execution petition revived, then an ap- 
plication must be made for revival and such 
an application might well fall within Art 181 
of the present Limitation Act, (Art 178 of the 
Act in — ‘Suppa Reddiar v. Avudi Ammal\ 28 
IVIad 50 (FB).; In this case, however, EP No 
838 of 1939 was not dismissed nor could it have 
been lawfully dismissed. There was no default 
on the part of the decree-holder and the court 
did not intend by the words “struck off” to 
finally dispose of the execution petition. It 
must be deemed to have been alive all the time 
and all that the decree-holder presumably did 
in E. A. No. 1341 of 1944 was to request the 
court to take up the petition and to proceed 
with further execution. Art. 181 will not have 
any application to such a request. We agree 
with the learned Judge on both the points 
which were pressed by the judgment debtor be- 
fore the learned Judge and before us. 

(4) The appeal fails and is dismissed with 
costs. 


B/H.G.P. 


Appeal dismissed. 
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BASHEER AHMED SAYEED J. 

C. P. Kunhambu Nair, Petitioner v. Kunnun- 
tara Vadakka Veetil Ambu and others, Respon- 
dents. 

Civil Revn. Petn. No. 2167 of 1951, D/- 17-7- 
1952. 

(a) Madras Hindu Religious Endowments 
Act (19 of 1951), S. 103(j) — Does not deal 
with forum. 

All that seems to have been intended 
and aimed at by the provision of S. 103(j) 
is only the substitution of the authority 
which is to continue the proceedings. It 
does not have any reference to the “forum” 
before which these proceedings have to be 
continued. (Para 2) 

(b) Interpretation of statutes — Court will 
not fill in lacuna when language is clear. 

When there is a specific language avail- 
able, the language alone has to be constru- 
ed and understood and in interpreting and 
construing the language it is not for the 
Court to make up the lacuna that might 
have occurred in the process of enacting 
any legislation. Court is not concerned 
with any possible intention behind it which 
is not expressed. Filling up of any omis- 
sion or making up any lacuna is the busi- 
ness of legislation. (Para 3) 

(c) Madras Hindu Religious Endowments 
Act (19 of 1951), S. 103(j), Explanation and 
S. 6(6) (i) — Proceedings under old Act, 2 of 
1927 pending in mofussil in District Court — 
Coming into force of the new Act of 1951 — 
Proceedings are automatically transferred to 
sub Court — All that the District Court has to 
do is the physical act of transferring the papers 
with the petition to the Sub-Court. (Para 6) 

(d) Madras Hindu Religious Endowments 
Act (19 of 1951), S. 106 — Scope. 

S. 106 appears to be intended only to re- 
move difficulties in the administration of 
the Act in matters other than the strict in- 
terpretation of the provisions of the Act 
and their applicability. It does not help a 
person to seek help from Govt, in inter- 
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preting Act according to intended inten- 
tion of the legislature. (Para 6) 

(e) Madras Hindu Religious Endowments 
Act (19 of 1951), S. 106 — Whether offends 
against rule of delegated legislature. (Quaere). 

(Para 6) 

(f) Madras Religious Endowments Act (19 of 
1951), S. 103 (k) — Does not refer to forum. 

(Para 6) 

M. K. Nambiar, for Petitioner; A. Achuthan 
Nambiar* for Respondents. 

ORDER: Mr. M. K. Nambiar appearing for 
the petitioner is seeking to revise the order of 
the learned District Judge of South Kanara 
whereby he declared that the pending proceed- 
ings in O. P. No. 26 of 1951 stood automatically 
transferred to the appropriate court or autho- 
rity and that they should be deemed to be 
pending before that court or authority by vir- 
tue of S. 1 03 ( j) and (k) of Act 19 of‘l951, the 
New Hindu Religious Endowments Act. 

(2) O. P. No. 26 of 1951 was originally filed 
under S. 84(2), Hindu Religious Endowments 
Act, 2 of 1927 praying that the District Court 
might set aside the order of the Hindu Reli- 
gious Endowments Board that the Vishnu- 
moorthi temple of Cheemani village, Kasargod 
taluk was a private temple within the mean- 
ing of the Hindu Religious Endowments Act. 
Wnen this petition was pending before the 
learned District Judge of South Kanara, the 
old Act was re-enacted as Act No. 19 of 1951. 
In the old Act, S. 9(3) defined court as mean- 
ing the District court. Under the new Act, 
which came into operation on the 29th Sep- 
tember 1951, by a notification, S. 6(1) and (2) 
defined the court as the City Civil Court in- 
stead of the High Court and as sub-court in- 
stead of the District Court. The effect of this 
enactment is that instead of the District court 
as in the previous Act, the Sub-Court became 
substituted for purpose of filing applications 
to set aside orders passed by the Hindu Reli- 
gious Endowments Beard. Similarly, instead of 
the High Court for purposes of proceed- 
*?f s within the City of Madras, the 
City Civil Court was substituted. Similarly 
under S. 103 (j) instead of the Board the autho- 
rity by or against whom any proceedings could 
be instituted in the court became the Commis- 
sioner of Religious Endowments instead of the 
Hindu Religious Endowments Board, as was 

the o ca ??,o^ der , S e old Act * The Explanation 
to S. 1030) of the new Act provides for the 

continuation of the proceedings so far as the 
High Court was concerned. Instead of the 
pending proceedings being continued in the 
High Court this provision states that they should 
be continued in the City Civil Court. Therefore 
while there is a specific provision that proceed- 
ings now pending before the High Court should 
be continued in the City Civil Court, there is 
no corresponding provision in the new Act. 
governing pending proceedings in the mofussif 
courts, apart from the substitution of the Sub- 
court for the District Court, provided for bv 
S. 6(6) (i). y 

(3) Mr. Nambiar contends that in the absence 
of a specific provision on similar lines as the 
one contained in the Explanation to S. 103 (j), 
pending proceedings in the District Court can- 
not be transferred or cannot be deemed to have 
been automatically transferred to the Sub 
Court. There is no provision, according to him, 
in the whole of the new Act which authorises 
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the District Judge to transfer these proceed- 
ings to the Sub-court. Simply because the 
District court had been specifically mentioned 
in the old Act, and in its place the Sub court 
has been specifically mentioned the general 
law, namely, the Civil Procedure Code also 
would not entitle the District court to transter 
such proceedings to the Sub-court. The pro- 
vision in the new Act 19 of 1951 which has 
been relied upon by the learned District Judge, 
namely, S. 103(j), only refers to the “continua- 
tion” of the pending proceedings by the “ con- 
cerned authority”. It states that instead of the 
Board, as was the base previously, under this 
Act, it should be the Commissioner. The 
learned counsel for the respondents seeking to 
support the interpretation put upon this pro- 
vision by the learned District Judge would 
seek to import into the meaning of this provi- 
sion that the continuation by the Commissioner 
in place cf the Board also would mean conti- 
nuation in the new court that has been sub- 
stituted for the old court. 

A reading of the language of this sub-clause 
(j)) of S. 103, in my opinion, does not warrant 
this extension of the meaning sought to be 
given to it by the learned District Judge or 
the learned counsel for the respondent in this 
court. That section has reference only to suits, 
applications or proceedings taken by or on 
behalf of or against the Board under the provi- 
sions of the said Act and pending at the com- 
mencement of that Act and provides that they 
may be continued by or on behalf of or against 
the Commissioner subject to the provisions and 
in so far as they are not inconsistent with this 
Act. All that seems to have been intended and 
aimed at by this provision is only the substi- 
tution of the authority which is to continue the| 
proceedings and that has been made the com-j 
missioner instead of the Board. It does not 
have any reference to the “forum” before which 
those proceedings have to be continued. It 
might be that it might have been the intention 
of the framers of this Act that the forum also 
would become substituted by this provision 
whereby it is provided that the pending pro- 
ceedings shall be continued by the Commis- 
sioner instead of by the Board. But actual 
language used does not warrant any such 
interpretation so far as I could see. That 
intention does not appear to have been carried 
into effect by the language used. 

The learned counsel for the respondent 
would seek to emphasise upon the words 
“subject to the provisions of and in so far as 
they are not inconsistent with this Act”, to 
mean that the forum In which the continuation 
should take place also gets automatically 
substituted according to the new definition pro- 
vided in this court. I do not think that I can 
agree to this interpretation as I think it will 
be straining far too much the language of this 
sub-clause (j) of S. 103 of the Act. As a matter 
of fact, while the explanation to S. 103 (j) 
provides that “all suits, and applications under 
the said Act in the High Court in respect of 
religious institutions within the presidency 
town and pending on the date of the com- 
mencement of this Act, which would have been 
instituted in the Madras City Civil Court if 
this Act had been in force at the time when 
such suit or applications were instituted shall 
be continued in, and disposed of by the High 
Court, no such provision has been made in 
regard to the pending proceedings in the courts 
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in the mofussil outside the presidency town 
the elFect being that pending proceedings will 
have to be dealt with by the District court 
only. This seems to be an obvious omission on 
the part of the legislature and it is not tor this 
court to go into the reasons or causes for such 
omission. When there is a specific language 
available, the language alone has to be con- 
strued and understood and in interpreting and 
construing the language it is not for the court 
to make up the lacuna that might have occur- 
red in the process of enacting any legislation. 
This court is concerned only with express 
language found in any provision and not with 
any possible intention behind it which is not 
expressed. Filling up of any omission or mak- 
ing up any lacuna is the business of legislation 
and it is not open to the court to go outside 
the strict language that is found in the provi- 
sion that it is called upon to interpolate and 

apply. 

(4) Mr. Nambiar has invited my attention to 
certain provisions in certain other Acts which 
have been made for the purpose of meeting 
situations of a similar kind. For instance in 
the Act passed by the Dominion Legislature 
to provide for the enlargement of the appellate 
jurisdiction of the Federal court in civil cases, 
namely, Act 1 of 1948, in order to meet a 
similar situation in respect of pending proceed- 
ings before the Judicial Committee of the 
Privy Council the Legislature thought it fit to 
enact S. 5 specifically so as to provide for the 
transference of pending proceedings from the 
Privy Council to the Federal court. There the 
section is to the following effect: 

“Every application to His Majesty in Council 
for special leave to appeal from a judgment 
to which this Act applies remaining undis- 
posed of immediately before the appointed 
day shall on that day stand transferred to 
the Federal court by virtue of this Act, and 
shall be disposed of by that court as if it 
had been an application duly made to that 
court for special leave to appeal from the 
said judgment.” 

(5) This illustrates the necessity for a specific 
provision in situations like the one under con- 
sideration to meet the need for continuing 
pending proceedings in one court by their 
transference to another court. Even so, in an 
Act passed by the Parliament of India, viz., 
Act 33 of 1950, to provide for the extension 
of certain opium and revenue laws to certain 
parts of India, there is found a specific section, 
viz., S. 3(a) setting forth modifications of state 
laws, relating to Income-tax investigation, in 
order to bring within the scope of the Investi- 
gation Commission appointed by the Central 
Government investigation proceedings pending 
in Part B State and it is in the follqwing 
terms : 

“If immediately before the commencement of 
this Act there is no force in any Part B 
State other than Jammu and Kashmir any 
law (hereinafter in this section referred to 
as “the State law”) corresponding to the 
Taxation on Income (Investigation Commis- 
sion) Act. 1947 (Act XXX of 1947) that law 
shall continue to remain in force with the 
following modifications, namely, (a) all cases 
referred to or pending before the State Com- 
mission (by whatever name called) in res- 
pect of matter relating to taxation on income 
other than agricultural income shall stand 
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transferred to the Central Commission for 
disposal.” 

This again illustrates the necessity felt by the 
legislature to introduce specific provision for 
the transfer of pending proceedings from one 
court to another when the forum gets altered 
by means of a new enactment. That no such ‘ 
thing has been done in the new Act 19 of 1951 
only goes to show that it is an omission which 
has gone unnoticed by the legislative body 
which was responsible for the enactment. 

(6) Mr. Achuthan Nambiar appearing for the 
respondent contends that the remedy for the 
aggrieved party in cases like this is provided 
by the provision in S. 106 of the new Act, 
which is to the effect that 
“if any difficulty arises in giving effect to the 
provisions of this Act, the Government may, 
as occasion may require by order, do any- 
thing, which appears to them necessary for 
the purpose of removing the difficulty.” 

He would suggest that the aggrieved party, 
namely, Mr. Nambiar’s client, should approach 
the Government and get his grievances re- 
dressed. I do not think there is any force in 
this argument. That section is not intended 
for the purpose for which Mr. Achuthan Nam- 
biar thinks it may be available. That section, 
in my view, appears to be intended only to 
remove difficulties in the administration of the 
Act in matters other than the strict interpre- 
tation of the provisions of the Act and their 
applicability. It is first of all very doubtful 
whether a provision of this kind does not offend 
against the doctrine of delegated legislation. 
But it is not necessary for me to go into that 
question as it does not arise and it is not 
relevant to the issue before me. However I 
do not think I can agree with the contention 
of the learned counsel for the respondent that 
this section gives the remedy to the aggrieved 
party in the present case. Even S. 103 (k) 
which only refers to any remedy by way of 
application, suit, or appeal which is provided 
by this Act which was available in respect of 
proceedings under old Act pending at the 
commencement of the new Act. and provides 
that such remedies should still be available as 
if the proceedings in respect of which the 
remedy is sought had been instituted under 
this Act. This again has no reference to the 
forum in which the remedy could be sought. 
It only applies to the remedy which was 
available under the old Act and which is being 
preserved under the new Act. 

Therefore in the view I have taken of the 
meaning and import of S. 103 (j) and explana- 
tion thereof, I do not think I can agree with 
the construction put upon this by the learned 
District Judge. In my view it cannot be said 
by reason of sub-clause (j) and the Explanation 
to it, that S. 103 lays down that the pending 
proceedings stand automatically transferred to 
the new forum contemplated by the new Act, 
namely, the Sub Court, and that all that the 
District Judge is called upon to do is to resort 
to the physical act of transferring the papers 

concerned with the petition now pending. 1" 
that was really the intention of the legislature, 
then it should have been made clear even as 
the provisions in the Indian Independence Act 
of 1947. namely. S. 15 has made it clear that 
all actions pending against the Secretary of 
State at the time when the Indian Independ- 
ence Act was passed were to be dealt with by 
the High Commissioner for India in Britain. 
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In such circumstances it is difficult to make 
good the omission by an interpretation • or 
S. 103 (j) or the Explanation thereof and con- 
sequently this revision petition has to be 
allowed. I make no order as to costs. 

B/R.G.D. Order accordingly. 
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GOVINDA MENON AND MACK JJ. 

The Dominion of India formerly the Gov- 
ernor General in Council, New Delhi, repre- 
sented by the General Manager of the Soutii 
Indian Railway, having its head office at Tiru- 
chirapalli, Appellant v. Adam Haji Pir Muhamed 
Essac represented by his duly authorised agent 
Sulaiman Abdulla, Respondent. 

Appeal No. 6 of 1948, D/- 31-7-1952. 

(a) Railways Act (1890), S. 80 — Form of 
suit — Goods consigned at Cawnpore station on 
G. I. P. Rly. for Cuddaiore station on South 
Indian Railway — Deterioration and damage of 
goods at Cuddaiore Station as a result of negli- 
gence amounting to misconduct committed on 
South Indian Railway — Suit for compensation 
under S. 80 against South Indian Railway — 
South Indian Railway and not G. I. P. Railway 
held was prima facie liable for compensation 

a 1 !? S e n»t°J e oi )ropei ' 1 y instituted: 29 

AIJ 228 (FB), 71 MLJ 325, Disting-. (Para 4) 

Anno: Railways Act, S. 80 N 1. 

(b) Railways Act (1890), S. 56 (2) - Auction 
Sale of unclaimed goods — Obligation of con- 
signor — (Contract Act, S. 160). 

There is nothing in the bailment sec- 
tions of the Contract Act, which lay down 
any obligation on the bailor to take delivery 

tbe ball ? e . when he offers it, nor is 
there any decision, which lays down any 
such hard and fast rule. Normally as pi” - 
perty in the goods entrusted to a carrier 
remains with the owner, he is bound to 
take delivery even if they are damaged, his 
remedy being to claim compensation? nor 
can he cast upon the bailee responsibility 

^further CUSt ° dy 33 b3ilee Without pay- 

™ase l has tn’hfv ° r .<* em “ rra ge dues. Each 
ciise has to be considered on its own facts 

Held on^aet 1 .? Jw r . Ule Can be laid down. 
on facts > th at despite the refusal of 

tho rai ^ay company to give delivery when 

the plaintiffs representative demanded it 

and all the bags in the Cuddaiore goodshed 
tbere was nevertheless a duty cast on the 
P lala tiff to have taken delivery of hi 
goods, though damaged when delivery wa 
offered in accordance with the very fair and 

compan? 16 ° ffered by the raflwly 

There, was therefore no justification for 
disallowing the freight and demurragl 
charges to the Railway Company from thl 
claim for compensation against it- atr 
1926 Lah 512; AIR 1926 Lah 575 Expia4ff 

S. leo N. I i ailWayS ACt ’ S ' 56 R 1: Co ^ a act Act, 

S. S. Ramachandra Iyer, for Appellant- G 
Hamakrishna Iyer, for Respondent 

MACK J.: Appellant is the South Indian 
Railway impleaded- in the suit filed in 194 ? 
as the Governor General in Council, New 
Delhi*, represented by the General Manager 
There has been much evolutionary change 
since, with all the Railways in the Union na 
tionalised and today the appellant is the Do- 


minion of India. The original plaintiff was 
Adam Haji Pir Muhammad Esack and he too 
is now represented by the Custodian of Eva- 
cuee Property. He will however, be referred 
m this judgment for convenience as the 
plaintiff. He sued to recover Rs. 5600 from 
the South Indian Railway in respect of a con- 
signment of 200 bags of Bengal gram, which 
were booked at Cawnpore on the G. I. P. Rail- 
way on 1-11-1944 to Cuddaiore on the South 
Indian Railway. The learned Subordinate 
Judge decreed his suit in full. 

(2) The relevant facts are these: Plaintiff, a 
wholesale dealer in grains, groceries and so on 
had. business ramirications throughout what 
was then British India. He had a branch at 
Cawnpore and another at Cuddaiore. The 200 
bags of Bengal gram were, according to invoice 
No. 6 of 1944 Ex. P. 1, dated 1-11-1944, con- 
signed in the name of someone by name R. F. 
C. to one M. Bagavandas. Subsequent to the 
consignment, Bagawandas endorsed Ex. P. 1 
to the plaintiff, who appears to have purchased 
it after it was consigned for transit. It is 
common ground that the bags arrived at Arko- 
nam in a full sealed wagon on the broad gauge 
railway and were there transhipped into two 
meter gauge wagons 1VI. C. 413 and M. C. GO 
each containing 100 bags. These two wagons 
with seal cards with No. “3” on them instead 
of the correct invoice No. 6 reached Cuddaiore 
on 16-11-1944. It is common ground that the 
invoices were prepared in triplicate and that 
one copy had to be carried by the guard. The 
copy, which should have been in the guard’s 
possession, was not forthcoming and had got 
mislaid somewhere. The result was that when 
plaintiff’s agent at Cuddaiore (P. ' V/. 1) went 
to the goods station and asked for delivery on 
17-11-1944 on the strength of Ex. P. 1, the Goods 
Station Master, D. W. 3 declined to deliver 
without instructions, for which he wired. His 
main difficulty appears to have been that the 
seal cards on the wagons showed invoice No. 8 
and as the guard was unable to produce the 
copy of the invoice, which should have been 
in his possession, he was not sure whether 
these bags related to Ex. P. 1. On 23-11-1944, 
an Inspector (D. W. 1) was sent to Cuddaiore 
and he opened the wagons to see if the bags 
had marks. He found no identifying marks 
and further more that the seal card did not 
show the date of the invoice. The bags were 
unloaded on 13-12-1944 from the wagons and 
stacked in a covered shed. Despite the South 
Indian Railway writing to the G. I. P Railway 
that there was only one person claiming under 
invoice No. 6, it was not till 24-1-1945 that th^ 
G. I. P. Railway authorised delivery. The sta- 
tion master, Cuddaiore, then sent word to the 
plaintiff s branch there to take delivery Thev 
declined. Registered notices, (see Ex.’ D. 31 
dated 30-1-1945) were sent both to the plaintiff 
and to Bagavandas calling upon them to take 
delivery in the following terms: 

“Legally you cannot refuse delivery of a con- 
signment or part thereof in whatever con- 
dition it may be available for delivery. The 
railway is prepared to allow delivery on re- 
marks for actual condition and weight. The 
consignment is lying undelivered solelv at 
your risk, according wharfage. The delay in 
delivery is due to you and the railway is 
not responsible.” 

Plaintiff replied by letter Ex. D. 33 dated 4-2- 
1945 declining to take delivery on various 
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grounds, that the goods had become deteriorat- 
ed and damaged while lying in a state of ex- 
posure in the goods shed, and that after the 
arrival of the goods at Cuddalore, there had 
oeen a fall in price of Hs. 8 a bag. At the 
same time, this letter appreciated the fairness 
of the railway oiler of delivery with remarks 
mi actual condition and weight, meaning tnat 
the plaintiif would be compensated for loss 
sustained by them. It was not ti n 29-5-45 that 
the railway company sold the 20u bags in pub- 
lic auction for Rs. 3625 under S. 56(2) of the 
Railways Act. The delay is satisfactorily ex- 
plained as. grain being a controlled commodity, 
the collector’s permission had to be obtained 
for sale. Deducting freight of Rs. 432 and de- 
murrage of Rs. 1052, there was a balance of 
Rs. 2140-9-8 available to the plaintiif, who how- 
ever sued to recover the full value of the grain 
according to the invoice. 

(3) The first point taken by Mr. Ramachan- 
dra Aiyar for the appellant is that the suit 
against the South Indian Railway is not main- 
tainable and that the plaintiff should have sued 
the contracting railway, i.e., the G. I. P. Rail- 
way. He relied on — ‘Chunnilal v. Nizam’s 
Guaranteed State Railway Co.’, 29 All. 228 a 
Full Bench decision of the Allahabad High 
Court followed by King J. in — ‘South Indian 
Railway v. Krishnaswami Naidu’, 71 M. L. J. 
325. The facts of those cases were quite dif- 
ferent and they were held to be not covered 
by S. 80, Railways Act, which enables a suit 
for compensation for injury to through booked 
traffic being brought either against the con- 
tracting railway administration or against the 
railway on which loss, injury, destruction or 
deterioration occurred. In the present ease, 
there is clear and ample evidence to show that 
the deterioration occurred at Cuddalore, where 
the goods arrived in good time on 16-11-44. In 
two letters Ex. D. 21 dated 17-1-45 and Ex. D. 
25 dated 25-1-45 written by railway officials 
‘inter se\ there is a clear reference to the de- 
terioation of these bags, and a request for in- 
structions by wire if delivery can be made to 
invoice No. 6. Quite apart from this positive 
evidence of deterioration, the main grievance 
of the plaintiff is that although these bags ar- 
rived in Cuddalore on 16-11-1944, his represen- 
tative was refused delivery and delivery was 
only offered more than 2 months later not only 
after the bags had deteriorated, but also after 
(here had been a substantial fall in price. There 
can be no doubt that there was a muddle and 
a mistake arising out of negligence, amounting 
to misconduct on the part of the railway ser- 
vants. which resulted in the delivery of these 
bags being refused to the plaintiff immediately 
after their arrival. 

(4) We have looked into the original invoice 
Ex. P. 1 and find there invoice No. 6 and also 
the digit 8 in the column for the descriptive 
marks on the consignment. This doubtless ac- 
counted for the mistake in the seal cards on 
which No. 8 appeared. Mr. Ramachandrn Aiyar, 
while conceding the mistakes committed on 

■ he railway, has pleaded that the South Indian 
Railway did everything possible to put matters 
right, and has gone to the length of suggesting 
that plaintiffs representative at Cuddalore 
could easily have written to the plaintiff at 
Cawnpore to put matters right with the con- 
signing railwav there. We have no hesitation 
in finding in the first place that there was de- 
terioration and damage at Cuddalore, as a 


result of negligence amounting to misconduct 
committed on the South Indian Railway and 
that this being the case, the suit has been pro- 
perly instituted under S. 80. Railways Act, 
against the South Indian Railway. 

(5) The South Indian Railway will, therefore, 
be prima facie liable for compensation as a 
Jesuit of such misconduct. It is next urged 
by Ramachandra Aiyar that the consignor was 
also guilty of negligence in not putting identi- 
fying marks on these bags. It is urged that, 
had this been done, it would have enabled the 
Inspector who opened the wagons on 23-11-1944 
to give delivery. As regards this, negligence 
was shared between the consignor and the 
railway company, who should have seen that 
the bags were marked with the identifying 
marks noted in the invoice before final accept- 
ance. We -do not think that the absence of 
identifying marks on the bags had really any- 
thing to do with the refusal to deliver these 
bags to the plaintiff, one which was the direct 
cause of other negligent mistakes of both the 
railway companies. 

(6) It is finally urged that the plaintiff was 
at fault in not taking delivery of the bags to- 
wards the end of January when after consider- 
able delay, the G. I. P. Railway authorised the 
South Indian Railway to deliver. There ap- 
pears to us some substance in this contention. 
Reliance has been placed on — ‘East Indian 
Railway Co. v. Behari Lai’, AIR 1926 Lah. 512 
and — ‘Secretary of State for India v. Firm 
Harikrishna Das’, AIR 1926 Lah. 575 two Bench 
decisions of the Lahore High Court. In both 
these cases, it was held that a consignee is 
bound to take delivery of goods even, if they 
are damaged, his remedy being to claim com- 
pensation. In the first case, a consignment of 
200 bags of atta despatched from Delhi reached 
its destination after about four and a half 
months in 1920. There was no evidence as re- 
gards the condition of the atta on arrival and 
no damage being established, the plaintiff was 
held entitled only to the auction-realisation less 
auctioneer’s commission and certain freight 
charges, restoring the trial court decree and re- 
versing the decision of the District Judge in 
appeal that the consignee in the circumstances 
were not bound to take delivery. In the se- 
cond case, — ‘Secretary of State for India v. 
Krishnadask AIR 1926 Lah. 575, 172 bags of 
atta arrived at its destination on the railway 
on 3rd July 1920 but. the plaintiff consignee 
did not claim them till 10th July and refused 
delivery on the ground that the atta had been 
damaged by rain, which had fallen that very 
dav. Here too the trial court gave the plain- 
tiff a decree for the price realised bv the auc- 
tion hold on the 1st of December 1920 under 
S. 56(2), Railways Act, less the demurrage. 
The District Judge allowed the plaintiff’s claim 
for the value of the goods minus freight and 
demurrage onlv after 10th July. Here too, the 
trial court decree was restored. 

(7) We are unable to regard these decisions 
as authority for the position that in all cases 
in which ?. consignor refuses to take delivery, 
he can only recover what the goods fetch in 
auction loss freight and demurrage. There is 
nothing in the bailment sections of. the Con- 
tract Act, which lay down any obligation on 
the bailor to take delivery from the. bailee 4 when 
lie offers it, nor is there any decision, which 
lays down any such hard and fast rule. Nor- 
mally as property in the goods entrusted to a 


1953 


In re Chimpireyya (Bamaswami J .) Madras 219 


i carrier remains with the owner, he is bound to 
j take delivery even if they are damaged, his 
j remedy being to claim compensation, nor can 
he cast upon the bailee responsibility for fur- 
ther custody as bailee without payment of 
^storage or demurrage dues. Each case has to 
be considered on its own facts and no hard 
and fast rule can be laid down. On the facts 
of the present case, we are satisfied that des- 
pite the refusal of the railway company to give 
delivery on 17-11-1944 when the plaintiff’s re- 
presentative demanded it and all these bags 
were in the Cuddalore goods shed, there was 
nevertheless a duty cast on the plaintiff to have 
taken delivery of the goods, though damaged 
when delivery was offered on 24-1-1945 in ac- 
cordance with the very fair and reasonable 
terms offered by the railway company in their 
letter. Ex. D. 31. The legal position in the 
extract from this letter supra is, in our opinion, 
correct though it does not necessarily follow 
in all cases that a consignor refusing to take 
delivery is precluded from filing his suit for 
compensation and can only receive what the 
goods fetch in auction when sold under S. 56(2) 
of the Railways Act. In the present case, there 
can be no doubt that by 24-1-1945 the price of 
Bengal gram had fallen by Rs. 8 a bag and 
further more that there was deterioration due 
to exposure while the bags were unnecessarily 
detained in the Cuddalore goods shed in con- 
sequence of the negligence of the railway com- 
panies for a period of more than two months 


(8) We are unable to uphold the lower 
court s decree in full for Rs. 5600 with full 
costs. There is no justification for disallowing 
the freight and in view of the plaintiff’s wrong- 
lul refusal to take delivery when ultimately 
offered on 24-1-1945, he must also pay demur- 
rage charges of Rs. 1052. Plaintiff will ac- 
cordingly have a modified decree for Rs 4116 
against the railway company with half' costs 
throughout, and interest at six per cent from 
date of lower court’s decree. 


B/H.G.P. 


Decree modified. 
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RAMASWAMI J. 

Petftio r ner^ allam ° thU Chimpireyya and others, 


Criminal Revn. Case No. 553 of 1952 an 

Crimmai Revn. Petn. No. 450 of 1952, D/- ll" 
iy dz. 


Madras Hindu Religious and Charitable Fr 
dowments Act (19 of 1951), Ss 62 and 87 1 
Civil suit under S. 62 - Power of Civil Coin 
to restrain by injunction proceedings under S 
67 — Jurisdiction of magistrate to pass orde 
under S. 87 during pendency of suit -1 Intel 
ference in revision — (Criminal P. c (1898) 
S. 439)* 


When the Assistant Commissioner aD- 
pomts a new trustee and orders delivery of 
possession of the trust property to that 
trustee a party aggrieved by the order is 
enhtled under S. 62 to file a civil suit. But 
the Civil Court which has jurisdiction to 
modify or cancel the order has no power 
to stay the order pending the disposal of 
the suit. (Para 5) 

The pendency of the Civil suit will not 
affect the jurisdiction of the magistrate 
under S. 87 to enquire into the matter of 
putting the new trustee in possession of 
the property of the trust. The magistrate. 


apart _ from S. 62, is not a subordinate of 
the Civil Court and the proceedings before 
him cannot be stayed by the Civii Court. 

(Para o) 

Where there is valid appointment of a 
trustee by the Assistant Commissioner and 
a certificate in the prescribed form has 
been issued by him and the magistrate 
pronounces an order in conformity with 
the provisions of the Criminal P. C. stat- 
ing the point for decision, the decisions 
and reasons therefor, after holding an en- 
quiry within the four corners of S. 87, 
Madras Religious and Charitable Endow- 
ments Act, the High Court will refuse to 
interfere in revision. (Para 5) 

Anno: Cr. P. C., S. 439 N. 1. 

M. Ramakrishna Rao, for Neti Subramaniam 
and J. V. Krishna Sarma, for Petitioners. 

ORDER : This is a criminal revision case 
which is sought to be filed against the order 
made by the learned Joint Magistrate of Ongole 
under S. 87, Madras Hindu Religious and 
Charitable Endowments Act, 19 of 1951. 

(2) The short facts are : Koneri Veerayva 
was appointed as Trustee of the Chennak- 
esvvaraswami temple in Kothakote village in 
Ongole taluk by the Assistant Commissioner 
for Hindu Religious Endowments, Guntur dis- 
trict, on 9-6-1948. The respondents before the 
Joint Magistrate, Ongole, who are petitioners 
before me are the ex-trustees of the temple. 
In this case, a certificate has been issued as 
contemplated under S. 87 of the new Act in the 
prescribed form setting forth certain prooer- 
ties belonging to the religious institution and 
directing delivery of. possession to the person 
appointed as aforesaid of such properties etc. 
The ex-trustees have been obstructing and pre- 
venting the trustee lawfully appointed by the 
Assistant Commissioner from taking possession 
of the properties mentioned in the certificate. 
Therefore, the petition had been filed under S. 
87 of the new Act for necessary action The 
learned Joint Magistrate of Ongole directed 
the respondents before him, viz., the petitioners 
before me to deliver possession of the proper- 
ties to the respondent-trustee before me. 
Thereupon this revision case has been filed. 

(3) I may point out here that the petitioners’ 
case is that a suit has been filed in the Sub- 
Court, Ongole, under S, 62 of the present Act 
and that he has obtained an order on 11-3-1959 
restraining the respondents from taking posses- 
sion of the lands pending disposal of that suit 
This contention was overruled by the learned 
Joint Magistrate and this is reiterated here as 
the only point of substance before me for ad 
mitting this revision case. 

(4) The contentions of the petitioners be- 
fore.me are as follows : That the learned Joint 
Magistrate should have held that he had no 
.jurisdiction, to direct delivery of possession of 
the properties when a civil suit was pending in 
respect of the same subject matter; that the 
learned Joint Magistrate should have seen that 
the power under S. 87 exercised by the Sub- 
ordinate Judge , (sic) — probably Joint Magis- 
trate is subject to the filing of the suit by 
the aggrieved party and that when the suit is 
pending m respect of the same matter there is 
no jurisdiction for him; that the Joint Magis- 
trate should have held that in view of the 
2 r( J. er j- temporary injunction issued by the 
Subordinate Judge he had no power to direct 

delivery of possession of the properties; that 
the Joint Magistrate should have held that in 
matters pending before the civil court long 
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prior to Act 19 of 1951 came into force he can- 
not a Meet matters which have been started long 
before the Act came into operation; and that 
the Joint Magistrate, Ongoie, erred in finding 
that the AssisUnu Commissioner's order corres- 
ponds io the order of the Commissioner under 
the new Act in respect of the appointment of 
the first respondent as trustee. 

(5; These objections singly or cumulatively 
are devoid of any substance and here are my 
reasons. The first contention about jurisdiction 
is meaningless because the First Class Magis- 
trate is vested with jurisdiction to enquire into 
the matter of putting the trustee or executive 
oi rice r in possession and the pendency of a civil 
suit will not in any way all'ect his jurisdiction. 
In fact S. 62 of the new Act clearly lays down 
that an aggrieved party can file a suit; but the 
civil court while vested with the jurisdiction 
to modify or cancel such order shall have no 
power to stay the Commissioner’s order pend- 
ing the disposal of the suit. This is precisely 
what is sought to be done here. S. 62 is an 
answer to the second and third points raised 
by the petitioners. In fact it is overlooked that 
apart from S. 62, the Joint Magistrate, Ongoie, 
is not the subordinate of the learned Subordi- 
nate Judge of Ongoie and an injunction cannot 
be granted to stay proceedings in a court not 
subordinate to that from which an injunction 
is sought and to stay proceedings in any cri- 
minal matter. Incidentally the penultimate 
point taken is not correct because as a matter 
of fact the suit filed by the petitioners before 
us was under the new Act, though it might 
have been started under the old Act. The last 
point is equally devoid of substance because 
of the transitory provisions provided for in the 
new Act. This revision petition is nothing more 
than a device to protract proceedings and to 
defeat the very object of the new Act. 

In this connection we may briefly allude to 
the statement of objects and reasons when S. 
78 of the old Act was substituted for the previ- 
ous S. 78 by Act 4 of 1930. It was stated: 

“It is notorious that trustees dismissed by 
Committees under Act 20 of 1863 have in 
several instances refused to hand over pos- 
session to the persons newly appointed and 
have defied the committees by remaining in 
possession pending the end of protracted liti- 
gation started by them. This clause is in- 
tended to end the scandal.” 

But unfortunately for the framers of this new 
section, for reasons with which we are not con- 
cerned here, the praiseworthy object was de- 
feated. Therefore, when the new Act 19 of 1951 
was framed a more summary and expeditious 
method of putting trustees appointed under the 
Act in possession was adopted, viz., clothing 
the Magistrate of the area with jurisdiction 
and interdict civil courts from interfering by 
means of injunctions and bringing to a stand- 
still the orders of the Commissioner. 

These provisions are now sought ’ to be un- 
dermined by the type-design contentions as ad- 
vanced above and they merit no encourage- 
ment at our hands. On the other hand, so far 
as our criminal revisional jurisdiction is con- 
cerned, all that we have to consider is the lega- 
lity and propriety of the order made by the 
lower courts and once it is found that a trustee 
has been lawfully appointed by the Assistant 
Commissioner and that a certificate in the pre- 
scribed form has been issued and that a fair 
and proper enquiry has been held by the 
Magistrate within the four corners of S. 87 and 
that an order in conformity with the provi- 


sions of the Criminal Procedure Code is pro- 
nounced, viz., stating the point for decision, the 
decision and the reasons for the decision the 
High Court will not interfere in revision leav- 
ing it to the party to canvass his grievance in 
the suit prescribed by the new Act and obey 
the order of the Magistrate and in the event of 
his succeeding in the suit take back delivery of 
possession because in this case it oan never be 
said that a restitution will be impossible. 

(6) There are no grounds whatsoever to in- 
terfere with the order of the lower court and 
this criminal revision case is dismissed. (Leave 
refused). 

B/M.K.S. Petition dismissed. 
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CHANDRA REDDI J. 

Kamarusu Kasi Viswanadhan and another, 
Appellants v. Rudra Viranna, Respondent. 

Second Appeal No. 2175 of 1948, D/- 8-7-1952. 

Civil P. C. (1908), S. 92 — Village fund - 
Suit for accounts — S. 92 held applied. 

The fund was to be utilised only for pur- 
• poses connected with the village, but the 
purposes had to be determined by a majo- 
rity of the members of the village commu- 
nity. Whatever, might be the purpose for 
which it might be utilised, as a result of 
the decision of the majority of the villagers 
it must be for the benefit of the village 
community as a whole. The fund was 
meant for being utilised for the amenities 
of the villagers and not for the benefit of 
any individual or a particular group of 
persons. The plaint in a suit by some of 
the residents in the village for accounts 
against the defendants entrusted with the 
fund made out a case of a trust created 
for the public purpose of a charitable na- 
ture : 

Held that the allegations came within 
the mischief of S. 92 and the provisions of 
the section should be complied with: 1946- 
2 MLJ 17 Relied on. (Paras 8, 9) 

Anno: Civil P. C., S. 92 N. 2, 5. 

V. Parthasarathy, for Appellants; D. Narasa- 
raju and K. B. Krishnamurthy, for Respondent. 

JUDGMENT: The plaintiffs are the appel- 
lants. They filed the suit out of which this se- 
cond appeal arises on behalf of all persons in- 
terested in a fund said to be a common fund of 
the village for directing the defendant to ren- 
der an account of the amounts entrusted to 
him. The allegations, material for the purpose 
of this enquiry, are as follows : 

(2) The plaintiffs and defendant are resi- 
dents of the village named Duwa. It has been 
the practice in the village to have a common 
fund of the village for the use and convenience 
of the villagers and to keep the same in the 
custody of somebody in the village selected by 
a majority of the villagers assembled and to 
use the fund for such purpose as might be de- 
termined by the majority. All the villagers have 
equal rights to the said common village fund. 
AH the villagers have got a right to demand in 
what manner and to what extent the said 
amount is being utilised. The person in charge 
of the fund is bound to render an account for 
the use made of it. 

(3) Again in paragraph 5, it is alleged that 
this fund was kept with the defendant for tne 
common purpose of the community. 
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C ( nl defences to the suit was that 

o. 92, Civil P. C. was a bar. The courts below 
dismissed the suit upholding this defence as the 
procedure prescribed in S. 92, Civil P C has 
not been followed. The plaintiffs who are ag- 
grieved by this decision have preferred this 
second appeal. 

(5) In support of this appeal Mr. Partha- 
sarathi contended that inasmuch as the pur- 
poses for which the common fund should be 
utilised had to be determined by the villagers 
and that was not so done, it could not be said 
ihat the fund was impressed with the trust of 
a public charitable nature and would not there- 
fore fall under S. 92, C. P. C. I do not think I 
can give effect to this contention. In Iialsburv’s 
Laws of England, 2nd Edn., Hailsham Edn., 

Vol. 4, at page 109 “Charity” is described as 
follows : 

“Charity in its legal sense comprises four prin- 
cipal divisions: trusts for the relief of 
poverty, trusts for the advancement of edu- 
cation, trusts for the advancement of religion, 
and trusts for other purposes beneficial to 
the community not falling under any of the 
preceding heads. Within one of these divi- 
sions all charity to be administered by the 

I ? US 1 fad ? though every object which 
might be brought within one of them is not 
necessarily a charity, for, it must, further, 

SstStfo» P by'ttfc'Jurt ”" d OTaUe » dml - 

P.KUhW: 126 the lemed 

“The benefit of a charitable trust of this class 
need not extend to the whole community 
provided that the class to be benefited is 

character 3 ” e "° Ugh t0 give the trust a P ublic 

ifiR iS tw in - ted ^ 0 ^- by the 9Uthor in Paragraph 
168 that in deciding whether a particular gift 

is charitable as being beneficial to the com- 
munity, the mam point to be considered is the* 
purpose to which it would be put 

' extLt?n^ a thp e °nT HindU - Law and Usage - aft er 

AM 

of a Eli Z a U b P e°th th fn term ‘ charit y’ in the statute 

” j- A1 1 P ur P 0 ses which are chari- 
table according to English law will be cha- 

under 6 the head i nf U i aW ‘ But ’ in addition. 

it- oS 

EnelSh‘ta-,v" 1 t6 ' harit * blt - »c»rding to 

therefore the word “chari 

scope and meaning apt to include Til pub fc 
secular^ charitable and religious trusts and 

iSton Taw reCOgniSed 38 SUch b y British 

It is clear from what has been cited above that 

any purpose connected with a village commu- 

fam n T undeTT ffp °r a S h ? ritable n™e 
the nature of that purpose. On the allegation* 

nHlTpd P a \ nt T 1S clear that the fund is g to be 
utilised only for purposes connected with the 
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village, but that the purposes have to be deter- 
mined by a majority of the members of the 
village community. According to the plaint 
whatever might be the purpose for which it 
might be utilised, as a result of the decision 
ot the majonty of the villagers it must be for 
the benefit of the village community as a 
vvnole. It is specifically stated that the fund is 
meant for being utilised for the amenities of 

t* le <- V |i, ag ? rS ' L- ls not case °f the plaintiffs 
tnat the fund is to be distributed amongst all 
the villagers or that it is for the benefit of any 
individual or a particular group of persons 
Tne allegations in the plaint make out a case 

°l a - t r ki S created for the public purpose of a 
charitable nature. There can therefore be no 
doubt that these allegations come within the 

TT Ch T f rT f - r 92 ’ C - P - C - < See deci sian of the. 
learned Chief Justice and Somasundaram J re- 
ported in - 'Abdul Razack Sahib v AbdS 
Hamid Sait’, 1950-2 MLJ 282). 

thi? ) ifTfip t f, ei J e . rge / f/om this discussion is 
that if the fund is for the use of the villagers. 

™ at T r P ur P°ses connected with the village 

mT nTVhp 3 fii a Wh ° le or vvith a substantial 
Hp ihp f ♦ Vllla ? a community, whatever may 

hp be r na i UI I 0f . the P ur P 0 se to which it might 
be utilised, the trust must be said to be one of 

pii P p b J- C charitable nature. In my opinion the 
allegations in the plaint and the prayers askec 

for 'Y in f certainly bring the cas£ wfthin the 
ar ? blt °. f t S- 92, C. P. C. Therefore in agree- 
merit with the courts below I hold that thh 

fa „L U f r S. 92, C. P. C. and the provi- 
Dlied wither faction .should have been com- 
hniH d (T T Ia . the se circumstances, I must up- 
°T tb< - decision of the courts below and dis- 

wS,' h S "f C „°ed)" PI wlth <L “™ *» 

B/R.G.D. Appeal dismissed. 
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SATYANARAYANA RAO AND RAJA- 

GOPALAN JJ. 

C. S. Hajee Mohamed Ibrahim and Co., Ap- 

plicant v. Commissioner of Excess Profits Tax 
Respondent. 

Refd. Case No. 38 of 1950, D/- 7-4-1952 
(a) Excess Profits Tax Act (1940), S 10A — 
Burden of proving that transaction came with- 

103?: 10A ~ (Evldence Act (1872), Ss. 101 to 

The burden of establishing that the tran 

pf TT ha ? uesti ° n I s with in the mischief 
10 L* 1S - undoubtedly on the depart- 

a T d ^ 18 - f0r - them t0 establish by co- 
gent and convincing evidence that there 

Which paint to the 

transaction S ma J n Purpose of the 
transaction was to avoid or reduce the lia- 

bl hty t° excess profits tax. It is not enough 

for the department in order to discharge 

thl transaction 6 " 1 t0 establish merely thlt 

existence afw Jt* 5 whi ch came into 
existence after the Act came into fnrrp 

There should be additional circumstance or 

circumstances which would point to the 

conclusion that the object with which the 

ent ? r . ed into the transaction and 
£ J? -i object was to avoid the tax or 

s fiftsfawig a o„ o< 

tom 5. £», a. '” A ”■ 1: Evlden ”’ A* 


I 

I 

I 
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(b) Excess Profits Tax Act (1940), S. 10A — 
Purpose of transaction being: avoidance of re- 
duction of liability to excess profits. 


It is the right of every individual to en- 
ter into a partnership, to get it dissolved 
and to constitute new partnership and 
merely because the partnership happened 
to be dissolved and the new partnerships 
were brought into existence at a time when 


the Excess 


Profits Tax Act was in force, 


iroin 


that circumstance itself 


it cannot be 


inferred that the motive and object of the 
person so acting was to avoid the liability 


for excess profits tax. 


(Para 5) 


Anno: E. P. T. Act, S. 10A N. 1. 


T. Ivl. Krishnaswami Aiyar, for M. Subbaraya 
Aiyar. for Applicant; C. S. Rama Rao Sahib, 
for Respondent. 


SATYANARAYANA RAO J.: Under S. 66(2) 
of the Indian Income-tax Act the following 
question was referred to this court for decision 
by the Appellate Tribunal, viz., 

“Whether on the facts and circumstances of 
this case the dissolution of the firm of Hajee 
Mohammed Ibrahim and Co. in 1941 and the 
formation of two partnerships each 
consisting of two of the partners of 

the old firm at Erode and Salem 

were entered into with the main purpose of 
avoiding or reducing liability to excess pro- 
fits tax.” 


The question referred to us has to be decided 
with reference to the language of S. 10-A of 
the Excess Profits Tax Act. It provides that 


business at Erode under the name & style of 
Hajee Hohamed Ibrahim and Co. 

In the deed of dissolution it was provided 
that the partners who entered into the new 
partnership to carry on business at Erode 
should take the assets and liabilities as stated 
in schedule A attached to the deed of dissolu- 
tion. This schedule A shows the value of the 
stock on hand at Erode as well as other assets 
of the partnership, including the outstandings. 
Similarly, schedule B shows the assets and lia- 
bilities allotted to the new partnership which 
agreed to carry on business at Salem. Under 
the new deeds of partnership it was agreed that 
the capital which has been entered in the per- 
sonal account of each partner should be trea- 
ted as the capital of the business and if any 
further capital is required the partners should 
contribute individually. The shares of the part- 
ners in the Salem partnership were 18 shares of 
which Hajee Abdul Majeed Rowther had ten 
shares & Mohamed Hanif Rowther had 8 shares. 
In the Erode partnership firm the shares were: 
Hajee Mohamed Ibrahim 32 shares out of 49 
and Sheik Abdul Kadir Rowther 17 out of 49. 
These partnerships commenced to carry on 
business immediately after the partnerships 
were brought into existence and in the fourth 
chargeable accounting period the new firms 
earned profits of Rs. 32289 in respect of Erode 
partnership and Rs. 26817 in respect of the 
Salem Partnership. Before dissolution the net 
excess profits of the old firm were only Rs. 
803. 



if the Excess Profits Tax officer is of opinion 
that the main purpose for which any transac- 
tion or transactions was or were effected was 
the avoidance or reduction of liability to excess 
profits tax, he may with the previous approval 
of the Inspecting Assistant Commissioner make 
such adjustments as respects liability to excess 
profits tax as he considers appropriate so as to 
counteract the avoidance or reduction of liabi- 
lity to excess profits tax which would other- 
wise be effected by the transaction or transac- 
tions. 

{2) There was originally a firm which carried 
on business at Erode _and Salem under the name 
and style of C. S. Hajee Ibrahim & Co. Its 
business consisted of purchase and sale of 
clothes and fancy goods. It consisted of six 
partners, (1) C. S. Hajee Muhammad Ibrahim 
Rowther, (2) C* S. Hajee Abdul Majeed Row- 
ther, (3) P. K. Mohamad Yusuf Rowther, (4) 
C. K. E. Mohamed Hanifa Rowther, (5) A. C. 
K. Shaik Abdul Kadir Rowther, and (6) P. K. 
Mohamed Habib Rowther. Of the six, Mohamed 
Habib Rowther (No. 6) retired from the part- 
nership on 22-1-1941. By reason of the dissen- 
sions between the partners in December 1951 
the firm which then consisted of five partners 
was dissolved under a deed of dissolution of 
partnership dated 15-12-1941. Out of the five 
partners, Mohamed Yusuf Rowther was paid 
his share of the capital and profits in the busi- 
ness after debiting his drawings. It amounted 
to a sum of Rs. 7415-3-0. The remaining four 
partners formed themselves into two partner- 
ships of two persons each. Hajee Abdul Hajeed 
Rowther and Muhamad Hanifa Rowther agreed 
under a deed of partnership D/- 13-12-1941 to 
carry on business under the name & style of C. 
S. Hajee Abdul Majeed & Co. at Salem. On the 
same day there was another partnership bet- 
ween Hajee Mohamed Ibrahim Rowther & A. C. 
K. Sheik Abdul Kadir Rowther who under ano- 
ther deed of partnership agreed to carry on 


The Excess Profits Tax Officer issued a 
notice under S. 10-A on 22nd July 1946 stating 
that as there was no break between the dis- 
solution of the old firm and the commencement 
of the business of the new firms he proposed 
to treat the business carried by the new firms 
as merely a continuation of the business of 
the old firm without any break especially when 
the capital required by the new business was 
found from the old business and as the two 
firms carried on the same kind of business as 
the old firm. This view was finally upheld by 

the Appellate Tribunal. ^ . 

(3) The reason given in the deed of dissolu- 
tion of partnership was that there were dis- 
sensions between the partners and therefore 
the partnership had to be dissolved and new 
partnerships had to be constituted after one of 
the five remaining partners agreed to go out 
of the business by taking the balance of his 
capital and profits outstanding in the old part- 
nership. In proof of these dissensions and the 
consequent arbitration by two persons one 
of whom subsequently was appointed as Dis- 
trict Judge — a statement of one of them Hajee 
Chellakani Rowther was filed before the Excess 
Profits Tax Officer. He stated in that statement 
that, as the partners in C. S. Hajee Mohamed 
Ibrahim and Co. were having quarrels and in 
order to have a peaceful division of the Erode 
and Salem firms, they had him and the other 
gentleman who was an Advocate at Trichi as 
arbitrators and effected division and that th 
reason for the division was onlv dissension 
among them. The Appellate Tribunal Whiw 
adverting to this statement thought that tna 
statement by itself did not conclude the matter 
and that it was duty of the assessees to nave 
examined the other arbitrator who became 
District Judge, or, at any rate, they should have 
obtained an affidavit from him supporting tn 
statement of Chellikani Rowther. In view of 
this omission they were not inclined to accep 
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the case of arbitration and consequent dissolu- 
tion of the firm. They further added as reason 
lor their conclusion that there was no fresh 
capital for the business of the new partnerships 
and that there was no break in the business 
either at Erode or at Salem. On these grounds 
they confirmed the view taken by the revenue 
authorities. 

(4) In our opinion, the Tribunal approached 
the case from a wrong perspective altogether 
As has been decided in this court in R. C 
No. 64 of 1946’ the burden of establishing that 
the transaction in question is within the mis- 
chief of S. 10-A of the Act is undoubtedly on 
the Department and it is for them to esta- 
blish by cogent and convincing evidence that 
there were circumstances which point to the 
conclusion that the main purpose of the tran- 
saction was to avoid or reduce the liability 
to excess profits tax. This view is also sup- 
ported by the decision in — ‘Gangha Sahai 

r?; m ^ a0 i o Sl ?rlL v - Commissioner of Excess Profits 
??? » S88, and in — * ‘Dixon & Gount 

Ltd., James Dare Ltd. v. Commissioner of In- 
land Revenue’, 29 TC 289. The department 

kt 1 ! 0 to P* ace an y circumstance to 

establish that the mam purpose of the transac- 
tion was to avoid or reduce the tax. All that 
is urged and which has also been stressed 
before us by Mr Rama Rao Sahib, the learned 

wfl« 0C fh te r 0r f th< r Income -tax Commissioner, 
JY as the time-factor and # the result, meaning 

thereby that if a transaction was brought into 
existence after the Excess Profits Tax Act came 
into force and when it continued to operate and 
if the result of the transaction was in fact to 
avoid or reduce the tax, it must be presumed 
^hat the transaction was within the mischief of 
b. iu-a of the Act. This argument if accented 
would practically shift the burden of proof in 
every case to the assessee for the section can 
only apply to transactions which were brou4£ 
into existence either after the Act came into 
force or even before the Act came into force 
when it was fairly well known that the Act 
would be passed. It would be impossible to 
conceive of any cause, applying that 

would not fall within tS» purVew of the se?- 

It is not enough, in our opinion, for the 
department in order to discharge the onus on 
them to establish merely that the transaction was 
one which came into existence after the Act 
came into force. There should be additional 
circumstance or circumstances which would 
point to the conclusion that the object with 
which the parties entered into the transaction 
and the main object was to avoid the tax nr 

t 9 get it reduced. In the present case the other 
I circumstances point to the contrary conclusion 
rather than supporting the view of the denar t 
ment. That there were dissensions was S M 
in the deed of dissolution of partnership and 
was also proved by the statement of ChelliVmi 

Rowther. It is difficult to understand whatthi 

Tribunal meant when it said that this statement 
of Chellakani Rowther did not by itself ^nn 
cludethe matter If the department thought 
that this statement was not credible it was i n 
to them to have examined the other arbitrator 
who is now in judicial service as a District 
Judge. No effort was made on that behalf On 
the other hand, the blame was thrown on* the 
assessee for not examining him or for not even 
obtaining an affidavit from him. The fact of 
dissensions and of consequent arbitration in 
our opinion, is amply established by the 'evi- 
dence on record. 


Madras 223 

(5) The objection that there was no fresh 

tfnmfv a of th at £ WaS n ° break in the con- 
unuity of the business is unfounded. The 

capital, as stated above, of each of the part 
ners hips was as stated in the deed of dissolution 
the ca Pital whicn was credited to the personal 
account of each of the partners as per “he 
schedules appended to the deed of dissolution 
Provision was maae for brin*in* in 
capital by the individual partners whenever it 
was needed As regards the break in the con 
anility of the business, if an existing partner 

and one of the partners goes 
out 01 the business altogether and the remain- 
ing Partners split up the business at the two 
places and constitute two distinct partnerships 
thougn ° f course to carry on the same kind 
of business, it would undoubtedly constitute a 

break m the continuity of the business and it 

io lmpoasiole to agree with the conclusion that 

nH r noS aS V on u tin uity Of the business of the 

old partnership by these new partnerships It 

* S n he i n ? h J- of ever ^ .^dividual to enter Intel 

.P ar tneiship, to get it dissolved and to con ' 
stnute new partnerships and merely because! 
the partnership happened to be dissolved and I 
pnc» n ft W darmerships were brought into exist- 
ence at a time when the Excess Profits Tax Act 

rcannot^ A™ circumstance itfelf 

it cannot be inferred that the motive and 

Ha hint °r the person so acting was to avoid the, 
liability for excess profits tax. 

( 6 ) We are therefore of opinion that 

negative S? g^o? the "asTssle 

whfeffs h fl a xed U a C t C Rs ed 250 nd 13 t0 COsts 

B/DH - Answer in the negative. 
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R. Venkataswamy Naidu, Peelamedu, Coim- 
batore, appellant v. The Commissioner of In- 
come-tax, Madras, Respondent. 

Case Ref. No. 30 of 1950, D/- 15-4-1952 

Income-tax Act (1922), S. 2(1) — Agricul- 
tural income — Income from sale of milk of 
cows fed on agricultural lands. * 

Where the cows are reared on the agri- 
cultural lands and are primarily fed on the 

r s 260 <ra ’ “j A® 

Anno: Income Tax Act, S. 2 N. 3. 

T. M. Krishnaswami Aiyar for ivr CnUKr, 

<=• y "'£~ -SSS 

(’50) 1950-18 ITR 259: (AIR lQ5n 3 > 8 

Mad 566) V m iy5 ° 

(’22) 45 Mad 710: (AIR 1922 Mad *^iy « 
(1933) AC 618: (102 LJKB 456) 351) £ 

JUDGMENT: The question that has been 
Income-tax Act Tun?: S * 66 (2) ° f the Indian 

yh tl ? e facts and circumstances of 
the case, the income from the sale of milk 

received by the assessee during the account- 
ing year is not ‘agricultural income’ within 
the meaning of the Income-tax Act.” 
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The accounting year of the assessee ended with 
•list iVIarcn The assessment year was 

1 940-4 /. The assesses, ail undivided Hindu 
family . owned about 70 acres of agricultural 
land at Perur near Coimbatore. The family 
also owned 05 cows & 10 pairs of bulls. With 
reference to the cows the statement of the 
assessee furnished to the Income-tax Officer 
was : 

“Tiie cows are purely pasture-fed and not 
slail-ieci. It is not being run os a commercial 
proposition. The cows are maintained purely 
for manuring and other purposes connected 
with ac 

sat is l \ a ; 

% 

skiers.” 

During tl 
ceived a l 

milk. The milk was sold to the Co-operative 
Milk Supply Union at Coimbatore. The asses- 
see claimed that the profits of the sale of milk 
constituted agricultural income which was 
exempt from the payment of income-tax. Tne 
Income-tax Officer rejected that contention. In 
the absence of any accounts with reference to 
these cattle, the Income-tax Officer estimated 
the profits of the sale of milk in the year of 
account at Rs. 4000 and assessed the amount 
to income-tax. The Assistant Commissioner, & 
on further appeal, the Appellate Tribunal up- 
held that assessment. 


agric 

ulture 

and onlv 

Gng 

assessee s needs 

• 

the 

year 

of account 

about Rs. 

28.0(H) as 


(2) Income and agricultural income have 
been defined by S. 2, Income-tax Act. The 
expression “agriculture”, however, has not been 
defined by the Act. “Agricultural income” has 
been defined by S. 2(1) of the Act. “Agricul- 
tural income” means: 

“(a) any rent or revenue derived from land 
which is used for agricultural purposes, 
and is either assessed to land revenue in 
British India or subject to a local rate 
assessed and collected by officers of the 
Crown as such; 

(b) any income derived from such land by — 

(i) agriculture, or 

(ii) the performance by a cultivator or re- 
ceiver of rent-in-kind of any process 
ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the 
produce raised or received by him fit 
to be taken to market, or 

'(iii) the sale by a cultivator or receiver of 
rent-in-kind of the produce raised or 
received by him, in respect of which 
no process has been performed other 
than a process of the nature described 
in sub-cl. (ii); 

(c) any income derived from any building 
owned and occupied by the receiver of 
the rent or revenue of any such land, or 
occupied by the cultivator, or the receiver 
of rent in kind, of any land with respect 
to which, or the produce of which, any 
operation mentioned in sub-clauses (ii) 
and (iii) is carried on;” 

C3) In — ‘Commr. of Tneometax. Burma v. 
Kokine Dairy, Rangoon’. 1938-8 I T R 502 Rang. 
(TB) Roberts C. .T. delivering the leading 
judgment of the Full Bench of the Rangoon 
High Court, observed at page 509: 

“What is exempted from tax by the Income- 
tax Act is agricultural income and for the 
purpose of considering the position of a 
dairy farm and the milk which is derived 
from it. it is necessary to enquire whether 
the cattle are kept in an urban area and 
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stall-fed or whether they are pastured upon 
tne land. Where cattle are wholly stall-fed 
and not pastured upon the land at all, doubt- 
less it is trade and no agricultural operation 
is being carried on; where cattle are being 
exclusively or mainly pastured and are none- 
theless led ith small amounts of oil cake 
or the like, it may well be that the income 
derived from the sale of their milk is agri- 
cultural income.” 

The learned Chief Justice observed further: 

“ the income-tax Officer has to see whe- 

ther the cattle derived sustenance to a mate- 
rial extent from the produce of the ground, 
and whether they did so or not is entirely 
a question of fact for him and one which 
cannot be reviewed by this Court.” 

(4) Those observations were not specifically 
correlated by the learned Chief Justice to the 
definition of agricultural income in S. 2 (1) of 
the Act. However, we respectfully agree with 
the principles as enunciated by the Full Bench 
of the Rangoon High Court. On an examination 
of the implications of the statutory definition 
of agricultural income in S. 2(1) of the Act, we 
are satisfied that the principles enunciated in 
that case and extracted above are correct. 

(5) The question that arose for consideration 
in this case was, whether the income derived 
from the sale of milk by the assessee in the 
accounting year was agricultural income. It 
was neither rent nor revenue within the mean- 
ing of S. 2 (1) (a) of the Act, and that clause 
could not apply; nor can S. 2(l)(b)(ii) or S. 2 
(1) (c) of the Act apply to the facts of this 
case. That leaves S. 2 (1) (b) (i) and 2 (1) 
(b) (iii). Even before either of these provisions 
could be invoked, the condition to be satisfied 
by the assessee was that the income had been 
derived from “such land” within the meaning 
of S. 2 (1) (b). The expression “such land” 
has 1o be construed with reference to the defi- 
nition in S. 2 (1) (a), i.e., it must have been 
land used for agricultural purposes and assess- 
ed to land revenue. That this test was satisfied 
by the assessee in the accounting year was 
really never in dispute. The 70 acres of land 
that the assessee owned at Perur were agri- 
cultural lands, held obviously on ryotwari 
tenure, subject to liability for payment of land 
revenue to the Government. 

(6) So the question is. was the income de- 
rived during the accounting year by the 
assessee by the sale of milk, income derived 
from “such land” by agriculture within the 
meaning of S. 2 (1) (b) (i)? As we have 
already pointed out. the expression “agricul- 
ture” itself was not defined by the Act. In — 
‘Commr. of Incometax. Madras v. K. E. Sun- 
dara Mudnlinr’, 1950-18 I T R 259, to which 
decision one of us was a party, after referring 
to the meaning given to the word “agriculture” 
by the Oxford Dictionary, which treated agri- 
culture as synonymous with husbandry, Viswa- 
nnfha Sastri J. observed at p. 272: 

“In my opinion the word ‘agriculture* is used 
in S. 2 of the Income-tax Act in a wide sense 
so as to denote the raising of useful or valu- 
able products which derive nutriment from 
the soil with the aid of human skill and 
labour. It would include horticulture, which 
involved intensive cultivation . of land as 
garden in the production of fruits, flowers or 
vegetables. It would also include growing 
of trees or plants whose growth is effected 
by the expenditure of human effort, skill and 
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attention in such operations, as those of 
ploughing, sowing, planting, pruning, manur- 
ing, watering, protecting etc. as held by Spen- 
cer J. in ‘Pavadai Pathan v. Ramaswami 
ChetU , 45 Mad 710. The word ‘agriculture* 
applied to the cultivation of the soil for food 
produce or any other useful or valuable 
growth of the field or garden and is wide 
enough to cover the rearing, feeding, and 
management of livestock, which live on the 
land and draw tneir sustenance from the 
soil.” 


We respectfully agree with those observations. 
It should therefore be unnecessary for us to 
review again the case law on the subject which 
was considered in — ‘Commr. of Incometax, 
Madras v. K. E. Sundara ivludaliar’, 1950-18 
I T R 259 (Mad). We shall content ourselves 
with a reference to the dicta of Lord Wright 
at pages 638, 639 in — ‘Lord Glanely v. Wight- 
<man\ 1933 A C 618: 


“ equally it is obvious that the rearing of 

animals, regarded as they must be as pro- 
ducts of the soil — since it is from the soil 
that they draw their sustenance and on the 
soil that they live — is a source of profit 
from the occupation of land, whether these 
animals are for consumption as food (such 
as bullocks, pigs, or chickens) or for the 
provision of food (such as cows, goats or 
fowls), or for recreation (such as hunters or 
racehorses), or for use (such as draught or 
plough horses). All these animals are appur- 
tenant to the soil, in the relevant sense for 
this purpose, as much as trees, wheat crops 
flowers or roots, though no doubt they differ 
in obvious respects.” 

(7) It is with reference to these principles 
that we have to answer the primary question 
that arose for consideration in this case : “Was 

• , . in the accounting 

year an agricultural produce?” If i t was, the 

profits of sale of the milk should be viewed 
either as income derived from “such land” by 
agriculture within the meaning of S. 2 (1) (b) 
<i), or as income derived from such land “by 
the sale by a cultivator of the produce raised 

him in respect of which no process 

has been performed other than a process of 
the nature described in sub-clause (ii)” within 
the meaning of S. 2 (1) (b) (iii). I n fact, it 
would satisfy the requirements of both the sub- 
sections, though even one would be sufficient 
to treat the income as agricultural income to 
secure for it the exemption granted by the Act. 

(8) While there was nothing in the material 
before the Tribunal to establish that the milk 
in this case was not an agricultural produce 
the evidence on record really justified only 
one conclusion, that it was agricultural pro- 
duce. The assessee had 70 acres of agricultural 
lands. The cows were fed primarily 0 n the 
produce of those agricultural lands. There was 
no indication that they were stall-fed. The 
assessee satisfied the test formulated by the 

Full Bench of the Rangoon High Court in 

‘Commr. of Incometax, Burma v. Kokine Dairy 
Rangoon*, 1938-6 I T R 502 Rang. (FB) with 
which test, as we have pointed out, we agree 

(8) The grounds given by the Tribunal for 
holding that it was noj agricultural income 
were set out in the statement of the case: 

“The Tribunal was not satisfied that this was 
agricultural income for the reasons inter 
<alia: 
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(i) it was not explained why 65 cows were 
necessary for obtaining manure; 

(ii) there was nothing to show how much 

manure was actually required for agricultural 
operations; 

(iii) that the account for the maintenance 
of tnese cows had been deliberately withheld' 

(iv) that milk sales exceeded Rs. 2000 a 
month; 


vv; mat u was cumcuit to believe that cows 
just let loose on pasture lands would vield 
milk of that value; and 

(vi) the supply of milk to the Co-operative 
Milk Supply Union shows that sales were on 
organised business lines.” 


(9) Of these, grounds 1, 2, 4 and 6 were not 
relevant factors at all. Even had the assessee 
kept the cows primarily for the sale of milk 
in the circumstances established in this case' 
the milk would nonetheless have been agri- 
cultural produce, the produce of agricultural 
lands; and the profits of the s^ile of such milk 
would still have been agricultural income. That 
the sale of that milk was organised on business 
lines would not affect the real question at issue, 
was that milk, agricultural produce? In this 
case, there was the additional claim of the 
assessee that he maintained cows primarily for 
the manure he could get out of them, a claim 
not established to be false. It is rather futile 
to expect the assessee to maintain a stock book 
of the manure collected and later expended on 
his lands. We are unable to see anything 
inherently suspicious in the claim of the asses- 
see, that he maintained 65 cows in addition to 
the ploughing bulls for manuring 70 acres of 
agricultural lands. 

(10) Grounds 3 and 5 of the grounds set out 
by the Tribunal may be considered together. 
With reference to ground 5 we have to observe 
that it was not the sale price of the milk but 
the quantum of yield of milk that the Tribunal 
should have considered. The primary question 
that they should have considered was whether 
the cows were stall-fed or whether they were 
primarily fed on the produce of the land; and 
to that question neither the taxing authorities 
nor the Tribunal ever really addressed them- 
selves. The assessee’s failure to produce his 
accounts was no doubt a relevant factor in 
deciding whether the cows were primarily fed 
on the produce of the land. If accounts had 
been maintained the failure to produce them 
would justify, in the absence of any other re- 
levant factor, an inference of facts adverse to 
the assessee. But there was no proof that the 
assessee maintained any accounts for feeding 
his cattle. There was for instance no evidence 
that all the produce of the land, the 70 acres 
of agricultural lands, was sold by the assessee 
and none was retained for feeding the cattle. 

(11) Even a prima facie view based upon the 
ownership of such an extent of land, taken in 
conjunction with the number of cattle main- 
tained, would certainly justify an inference, 
that cows were primarily fed on the produce 
of the soil, the produce of those 70 acres of 
agricultural lands. Investigation by the taxing 
authorities and by the Appellate Tribunal did 
not run on those lines at all. The authorities 
were obsessed with what was really an irre- 
levant factor, the organised sales of milk on 
a commercial scale. As we have already point- 
ed out, ground No. 5 was not correlated to the 
yield of milk but was correlated to the money 
yield of the sale of milk. There were obviously 
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no data furnished by any comparable case to 
show how much milk any given cow or herd 
of cows yielded when they were pasture-fed 
and how much they yielded wncn they were 
primarily stall-fed. On an examination of the 
grounds furnished by the Tribunal we have to 
hold that there was no material on record on 
which they could come to the conclusion that 
the milk sold by the assessee in the account- 
ing year was not agricultural produce, i.e., the 
produce of “husbandry'’, with its implication, 
that the cows were reared on the agricultural 
lands of the assessee and were primarily fed 
on the produce of those lands. There was no 
material to show that the profits of the sale 
of such milk constituted anything but agricul- 
tural income in the hands of the assessee. 

(12) Our answer to the question referred to 
us for decision is that there was no material 
available to the Tribunal to hold that the 
income received from the sale of milk by the 
assessee during the accounting year was not 
“agricultural income” within the meaning of 
the Income-tax Act. 

(13) As the assessee has succeeded in this 
court, he should get the costs of this reference 
from the respondent the Commissioner of 
Income-tax — Rs. 250. 


A. U 


B/G.M.J. 


Reference answered. 
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In re R Umanatha Rao, Petitioner. 

Criminal Revn. Case No. 302 of 1952 and 
Criminal Revn. Petn. No. 282 of 1952, D/- 
24-3-1952. 


propriety of these conclusions are prima 
lame satisfactory there will be no necessity 
to interfere in revision. (Para 7 ) 

Anno: Cr. P. C., S. 439 N. 26. 

S. Mohan Kumaramangalam, for Petitioner- 
The Public Prosecutor, for the State. * 

ORDER : This is an unusual criminal revi- 
sion case filed against an unusual order made 
by the learned Additional Sessions Judge of 
Tiruchirapalli division in. Crl. M. P. No R2 nt 
1952 in Sessions Case No. 53 of 195i. 

(2) Before entering into the merits of this 
case, I may point out that in a circular issued 
by the High Court of Madras dated 10th Janu- 
ary 1951 interlocutory petitions of this nature 
are thoroughly deprecated and the Honourable 
Judges point out as follows: 

“Instances have come up to the High Corn 
which disclose that a system of procedure 
not contemplated by the Code is developing 
in the subordinate criminal courts. In war-j 
rant cases (and a fortiori in Sessio ns casesl 
also) accused persons before they are charged 
and put upon their defence anticipate their 
defence by petitions raising preliminary points 
upon which the court passes judgment! 
These are then brought up on ‘revision tol 
the High Court pending which the trial oi* 
the case is adjourned. The High Court de- 
sires to impress upon the lov/er courts that 
this procedure is unwarranted and makes for 
delay and extra work. An accused person 
has no right to raise a preliminary point be- 
fore he is charged. He must wait to defend 
himself till he is charged and if he is con- 
victed, his first remedy is in most cases by 
way of appeal.” 


Criminal P. C. (1898), S. 439 — Anticipation 
of defence by petitions by raising preliminary 
points — Order passed on such petition — Pro- 
cedure deprecated — Revision from order — 
Duty of High Court. 

A system of procedure not contemplated 
by the Code is developing in the subordi- 
nate criminal courts in the State of Madras. 

In warrant cases (and a fortiori in Sessions 
cases also) accused persons before they 
are charged and put upon their defence 
anticipate their defence by petitions 
raising preliminary points upon which 
the Court passes judgment. These 
are then brought up on revision to 
the High Court pending which the trial of 
the case is adjourned. Interlocutory peti- 
tions of this nature are deprecated. The 
result of following such a procedure is that 
the trial of a case degenerates into trials 
within a trial, and the trial Judge is com- 
pelled to prematurely commit himself to 
one view or another. When the matter is 
taken up to the High Court, the High Court 
by going into the merits of these conten- 
tions increases the risk of premature dis- 
posals on points which ought to be really 
disposed of at the end of the case and con- 
sidered at the time of writing the judgment. 

(Para 2) 

In a revision petition from such an inter- 
locutory order, the High Court will restrict 
itself to find whether acceptable or un- 
acceptable reasons have been given by the 
Judge for his conclusions and whether a 
prima facie case has or has not been made 
out for interfering or not interfering with 
these conclusions. If the legality and 


I need not dwell upon the mischief caused by 
such a procedure. The trial of a case degene- 
rates into trials within a trial, and the trial 
Judge is compelled to prematurely commit him- 
self to one view or another, and what is more, 
when the matter is taken up to the High Court, 
the High Court by going into the merits of 
these contentions increases the risk of prema- 
ture disposals on points which ought to be 
really disposed of at the end of the case and 
considered at the time of writing the judgment 
and the due reasons given for the conclusions 
arrived at by the Judge, which will enable the 
appellate court to be fully seised of the matter 
and bring its own mind to bear upon the points 
in controversy and satisfactorily dispose of 
the entire case against the accused, be it one* 
of conviction or of acquittal. 

(3) It is. therefore, really astonishing that 
the learned Additional Sessions Judge, Mr. B. 
R. Chakra varti, has allowed himself to em- 
bark upon such a detailed exposition of the* 
points raised before him, which ought to be 
really relegated to the time when these mat- 
ters should be considered, viz., after hearing* 
the defence and while writing the judgment. 
I must attribute it only to the comparative* 
inexperience in criminal work of the Additional 
Sessions Judge and it is to be hoped that there* 
will be no further repetition either by him or 
by other subordinate courts of this State. 

. (4) The Additional Sessions Judge is trying* 
what is popularly known as the Tiruchirapalli 
Conspiracy case and tjie prosecution case has 
been closed and the Judge has started record- 
ing the statements of the accused under S. 342, 
Criminal P. C. It is at this stage the accused 
invited the Judge to pass orders on three 
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fic points before the statements were recorded. 
I directed the Additional Sessions Judge to get 
along with the recording of the statements 
under S. 342, Criminal P. C. and promised to 
pass orders on Monday on this case. 

(5) Tlie three points raised before the Addi- 
tional Sessions Judge were (1) that the entire 
proceedings before the committing Magistrate 
were void for want of necessary sanction as 
required by Ss, 196 and 196(a), Criminal P C 
and consequently the trial before that court 
was void; (2) that the court had no jurisdic- 
tion to try this case because the conspiracy 
was hatched in Calcutta and (3) 160 documents 
which had been admitted in evidence must on 
the evidence of the Investigating Officer,’ be 
held to have come not from proper custody 
and therefore a ruling should be given on this 
matter. 

(6) The learned Additional Sessions Judge 
I am glad to state, has carefully and temperate- 
ly and with a wealth of justifiable legal learn- 
ing discussed all these points and shown that 
points (1) and ( 2 ) are devoid of substance and 
that point (3) is a matter of assessment of the 
probative value of these documents and that 
this aspect of the case will have due regard 
when the case comes to be decided. 

(7) This is not the stage where I should dis- 
cuss once more the points for and against the 
thiee contentions raised by the accused because 
if I were to decide these points now the learn- 
ed Sessions Judge would feel himself precluded 
from going into these matters again at the 
time he comes to hear the arguments at thp 
Bar after both sides have clof^d their case 
But that is proper stage when all these matters 
have to be carefully considered even though the 
learned Additional Sessions Judge has now 
passed this interlocutory order. Therefore my 
examination must consist of nothing more than 
at this stage, to find whether acceptable or 
unacceptable reasons have been given hv thf 
learned Additional Sessions Judged hhf com 
elusions and whether a prima facie case has or 
has not been made out for interfering or not 

r? thf th f Se inclusions at this stage 

If the legality and propriety of these conclu- 
sions are prima facie satisfactory at this stage 
there will be no necessity to interfere in revb 
sion now. It is on that basis I shall 
the findings for this limited purpose. 

< 8 ) Taking the most important of the three 
points first, viz., the contentions relating to tho 
160 documents the point taken is simply this 
These documents were seized by the Police long 
anterior to this case from different sources and 
have been in their custody for a shorter while 
or a longer while before they had been nut 
into court in connection with this case Be it 
noted that these documents have all been oro 
perly proved and they have been admitted and 
there is no dispute about their relevancy The 
only point taken is that by reason of ’ their 
being in the custody of the police for a shorter 
or longer while instead of being produced be- 
fore the court then and there which it is stated 
must be done under S. 523, Criminal P. c., a 
case has been made out for the court to give 
a ruling. The request is made in this vague 
language because the lower court has rightly 
pointed out that the learned counsel for the 
accused Mr. Kailai Anandar fairly conceded 
that the mere fact that these documents have 
been in the custody of the Police officers for 
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sometime, or that some of the documents being 
typewritten or cyclostyled and interpolations 

were possibie, was not a ground for rejecting 

en bloc or the court being 
asked to deal with each document and say 

whether or not it accepts the proof adduced by 

the prosecution or wnat weight the court is 

f°i“® • t0 , a c' ach t0 lts conten ts. The learned 
Additional Sessions Judge has, therefore point- 
ed out ’ p 

“Beyond therefore, observing that the cus- 
tody ot the documents with the Police before 
they actually came into court will be borne 
m mmd in considering whether the evidence 
adduced by the prosecution in regard to each 
ot them is sufficient and satisfactory. No 
further order can be properly made at this 
stage and I do not therefore make any.” 

This conclusion is prima facie correct and merits 
no interference in revision. 

(9) Ihe second point taken regarding the 
committal being void for want of necessary 
sanction as required by Ss. 196 and 196(a), Cr. 

iia3 i b o en - fully deaIt with h y the Earned 
Additional Sessions Judge. In fact in regard 

to this contention, the only aspect pressed be- 
fore me is that the memorandum of the Gov- 
ernment dated 22-8-1950 signed by the Deputy 
Secretary^ to Government in modification of 
. • “52 was neither properly proved nor 
admissible and that the lower court ought to 
have held that the order of His Excellency the 
Governor could not be modified by the Deputy 
Secretary. This point has been dealt with in 

ra 0 ~ tbe Order °I the lower court and 
the Add. Sessions Judge has shown how the 
first ciause of the sanction clearly covered an 
offence under S. 120-B read with S. 153-A and 
similarly the second clause covered an offence 
?* t^l-A although S. 120-B too has been 
added to it unnecessarily and that these are 
the only two offences in regard to which ob- 
jection can be raised and has been raised. The 
reasons given by the Additional Sessions Judge 
for this conclusion are prima facie acceptable 
and merit no interference in revision. 

(10) The final point taken is that the con- 
spiracy was hatched in Calcutta, and that 
therefore this case could not have been launched 
in Tiruchirapalli. The learned Additional Ses- 
sions Judge has carefully considered this point 
and states as follows: 

“There is little substance in the contention 
raised under this point, and I am not quite 
sure if the counsel for the accused himself 
was very serious in his arguments on this 
point. It is not the case of the prosecution 
nor is it the evidence adduced in the case— I 
am not here referring to the truth or other- 
wise of the evidence adduced, this being a 
matter to be dealt with only in the judgment, 
but only to the trend of it— that the accused 

ar 1 f. conv icted in regard to a conspiracy 

which took place at Calcutta. What took 
place at Calcutta was the 2nd party congress 
of the communist party of India. The deci- 
sion in that congress is referred to in the 
evidence only for the purpose of rendering 
the prosecution case probable, namely, that 
the accused, or many of them, who are 
communists, were parties to a conspiracy or 
conspiracies which took place in the District 
of Tiruchirapalli among other places, for the 
purpose of implementing the decision of that 
congress, as also other directives of the party 
^sued from time to time. The purport of 
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the evidence so tar adduced in this case is — 
I repeat I am not concerned with the truth 
of tne evidence at this stage — that the accused 
or several of them met or otherwise conspired 
to commit the oifence set out in the charge 
in the District of Tiruchirapalii. Moreover, 
where the conspiracy alleged is a continuous 
thing ranging over a period of two years and 
the oifence is committed in many places in- 
cluding Tiruchirapalii district, this court will 
have undoubtedly jurisdiction to try this case 
under S. 182, Cr. P. C.” 

The reasons given are prima facie correct and 
merit no interference in revision. 

(11) In the result this criminal revision case is 
dismissed and the learned Additional Sessions 
Judge is directed to proceed with the disposal 
of the case expeditiously and according to law. 

C/V.S.B. Revision dismissed. 
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RAMASWAMI J. 

P. S. Narayanaswamy, Petitioner v. The State 
of Madras, represented by the Chief Secretary 
to the Government, Respondent. 

Civil Revn. Petn. No. G of 1952, D/- 15-4-1952. 

Evidence Act (1872), Ss. 123 and 124 — 
Scope — Official communications and un- 
published official records — Production of — 
Claim of privilege — Procedure — (Civil P. C. 
(1908), O. 11, Rr. 12 and 13). 

On an application by a party for the 
production of documents referred to in 
Ss. 123 and 124, Evidence Act, summons 
should be issued to the head of the depart- 
ment concerned. The head of the depart- 
ment must thereupon apply his mind to the 
documents sought to be disclosed and come 
to his own conclusion whether public 
interest would or would not be suffered 
by such disclosure. He has then to claim 
privilege if he chooses to do so by means of 
a communication, preferably in the form 
of an affidavit, claiming privilege ,and suffi- 
ciently indicating why he is claiming the 
privilege. It is also desirable but not in- 
dispensable that the records should be sent 
in a sealed cover through an officer of the 
department claiming privilege. The state- 
ment of the head of the department would 
be considered conclusive unless for com- 
pelling reasons to the contrary and the pri- 
vilege will be upheld. But, in any event, 
it is the duty of the Court to apply its own 
mind as to whether the claim is not 
arbitrary and capricious and if need be it 
would be open to the Court to look into 
the documents and come to its own conclu- 
sion. The final decision of both the depart- 
mental heads as well as the presiding judge 
will be governed by only one consideration 
viz., whether the disclosure would result 
in any injury being caused to the public 
interest as S. 124 gives effect to the princi- 
ple that public interest must be paramount 
and private interest must give way when 
there is a conflict between public and pri- 
vate interest. (Para 3) 

Hence, where the Court, after applying 
its mind to the documents in respect of 
which the privilege is claimed, upholds the 
privilege, its decision will not be interfered 
with in revision. (Paras /, 8) 

Anno: Evi. Act, S. 123 N. 1 and S. 124 N. 1 
Civil P. C., O. 11 Rr. 12 and 13 N. 9, 10. 


Arunachalam and Jagannadham, for Peti- 
tioner; The Government Pleader, for Respon- 
dent. 

ORDER: This is a civil revision petition filed 
against the order made by the learned Subordi- 
nate Judge of Ootacamund in I. A. No. 335 of 
1950 in O. S. No. 74 of 1949. 

(2) The facts are: The petitioner P. S. Nara- 
yanaswami before us was employed in the Chin- 
chona Directorate located at Ootacamund. He 
has been dismissed from service. Thereupon, 
he has filed the suit O. S. No. 74 of 1949 against 
the State ot Madras. This former dismissed 
employee wanted the production of a consi- 
derable quantity of unpublished official records. 
Therefore, summons was issued to the Director 
who is the head of this department. He looked 
into the records asked to be produced. Then he 
has filed an affidavit classifying the records 
sought to be produced under two heads, viz., 
those in regard to which he claimed privilege 
on the ground that the disclosure of those docu- 
ments would be prejudicial to public interest 
and those which might be disclosed. The records 
were sent to court with an affidavit. The 
learned Subordinate Judge applied his own 
mind and upheld the claim of privilege in 
regard to documents for which privilege was 
claimed. In regard to documents which the 
director had no objection to disclose the plain- 
tiff stated them to be irrelevant for his purpose. 
Thereupon the learned Subordinate Judge has 
passed an order to that effect and the present 
petition is preferred against that order. 

(3) There are no merits in this petition at 
all because what has been done in the lower 
court is in strict compliance with S. 124 of the 
Indian Evidence Act as interpreted in leading 
decisions. The substance of these leading deci- 
sions can be summarised as follows. On an ap- 
plication by a party for the production of these 
documents, summons should be issued to the 
head of the department concerned. That head 
of the department must thereupon apply his 
mind to the documents sought to be disclosed 
and come to his own conclusion whether public 
interest would or would not be suffered by 
such disclosure. He has then to claim privi- 
lege if he chooses to do so by means of a com- 
munication, preferably in the form of an 
affidavit, claiming privilege and sufficiently indi- 
cating why he is claiming the privilege. It is 
also desirable but not indispensable that the 
records should be sent in a sealed cover through 
an officer of the department claiming privilege. 
The statement of the head of the department 
would be considered conclusive unless for com- 
pelling reasons to the contrary and the privi- 
lege will be upheld. But in any event it is the 
duty of the court to apply its own mind as to 
whether the claim is not arbitrary and capri- 
cious and if need be it would be open to the 
court to look into the documents and come to 
its own conclusion. 

In other words, under S. 124, Evidence Act, 
the four stages are, summoning, application oi 
the mind of the head of the department to 
the documents sought to be disclosed ana 
coming to the conclusion whether the privilege 
should be claimed or not, communicating .this 
claim of privilege preferably by means of an 
affidavit and sending wherever possible the con- 
cerned documents in a sealed cover through an 
officer of the department claiming privilege and 
the application of the presiding Judge’s mind 
to the claim put forward and accepting it 
unless the claim is arbitrary or capricious or 
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false. The final decision of both the depart- 
mental head as well as the presiding judge will 
be governed by only one consideration viz., 
whether the disclosure would result in an injury 
being caused to the public interest as the sec- 
tion gives effect to the principle that public 
interest must be paramount and private interest 
must give way when there is a conflict between 
public and private interests. The only loyalty 
which the section contemplates and which must 
undoubtedly prevail over private interest is the 
loyalty to the State in the sense that public 
interest must prevail over private interest and 
the disclosure of a particular document will 
damnify public interest and so even though 
injustice may be done to private interest it is 
much better that such injustice should be done 
rather than public interest should be injured 
by the disclosure of a document: vide — ‘Din- 
bai v. Dominion of India’, AIR 1951 Bom 72 de- 
cided by Chagla C. J. and Bhagavati J. 

(4) The aforesaid principles which constitute 
the four stages are deducible from the follow- 
ing decisions on this matter which can be 
grouped into, the decisions of the Madras High 
Court, the decisions of other High Courts and 
the decision of the House of Lords. In — 
‘Nagaraja Pillai v. Secretary of State’, 39 Mad 
3 P4 a Be nc ffi of this court held that the object 
of S. 124, Evidence Act, is to prevent the dis- 
closures to the detriment of public interests 

Hi® decisions as to such detriment rests 
with the officer to whom the communication is 
made and does not depend upon the special 
use of the word “confidential”. The decision in 
— Venkatachala Chettiar v. Sampathu Chet- 
tiar’, 32 Mad 62 was followed. 

*n — ‘Secretary of State v. Saminatha’, AIR 
1930 Mad 342 (2), Jackson J. held that the 
public officer concerned and not the Jud^e is 
to decide whether the evidence referred to 
should be given or withheld and if the objec- 
tion is taken by the proper person the court 
will not go behind it. Under S. 124 it rested 
^sively with . the public officer concerned to 
withhold or give permission as he is the sole 
judge as to whether public interest will or will 
not suffer by the disclosure though such dis- 
cretion must naturally be exercisld on well- 
established principles and not arbitrarily. 

wiLifi r Makky Moit ^ u in re ’> !943-l MLJ 154 
Horwill J. on a question whether a certain re- 
port made by the Deputy Tahsildar of a Gov- 
ernment Forest to the Collector was privileged 
held that S. 124, Evidence Act, left P it to "the 
court to consider whether the communication 
was of the nature covered by the section; that 
is, the court has to decide whether the section 
can be applied. If it does the court has to ex- 
elude the document if the public officer concern- 
ed considers that public interest will suffer bv 
the disclosure. Where the report was undouht 
edly a confidential document and was not in- 
tended to be revealed to the public but onlv 
to such persons to whom the Collector thought 
fit to send it, the court cannot question the deci 
sion. 

(5) Three other decisions of the other Hi<ffi 
Courts may be usefully referred to in this con- 
nection. In — ‘Weston v. Peary’, 40 Cal 898 it 
was laid down that protection under this sec- 
tion is not dependent upon a claim of privilege 
being put forward. It is the duty of the Judge 
himself to exclude the evidence. A fortiori if 
objection is taken it cannot be made a ground 
of adverse inference as the law allows it. In — 
‘Governor-General in Council v. Peer Mohd \ 
AIR 1950 EP 228 a Full Bench of the Punjab 
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High Court held that where the privilege 
claimed is attached to state papers which are 
of an administrative character the disclosure of 
which would be injurious to the proper func- 
tioning of the public services the court can 
hold an enquiry into the validity of an objec- 
tion. But it is nevertheless true that once the 
court comes to the conclusion that the docu- 
ment relates to an affair of the State, the deci- 
sion of the head of the department to give or 
withhold permission to its production must be 
accepted as final. Ordinarily, the head of the 
department will mean the officer who is in 
control of the department and in whose custody 
the records of the department remain. Simi- 
larly in — ‘I. M. Lall v. Secretary of State’ 
AIR 1944 Lah 209, it was held that the prin- 
ciple or foundation on which S. 123 rests is 
concern for the public interest. If an affidavit 
is made by the head of the department that he 
does not wish to produce certain documents 
as they constitute unpublished official records 
relating to affairs of State, he is deposing by 
implication that the production of those docu- 
ments will be prejudicial to public interest. 
The use of the word “concerned” in relation to 
the head of the department shows that the 
affidavit must contain a sworn statement by 
the head of the department in whose custody 
the documents happen to be at the time when 
discovery and production is claimed. 

(6) These decisions are based upon a long 
line of English decisions of which the most 
important is the decision of the House of 
Lords in — ‘Ducnan v. Cammell Laird and Co.’, 
1942 AC 624. Their Lordships have clearly laid 
down the principles which are embodied for us 
in Ss. 123 and 124, Evidence Act. 

“A court of law should uphold an objection 
taken by a public department, called on to 
produce documents in a suit between private 
citizens, if on grounds of public policy they 
ought not to be produced. Documents other- 
wise relevant and liable to production must 
not be produced if the public interest re- 
quires that they should be withheld. The 
test may be found to be satisfied either (a) 
by having regard to the contents of the par- 
ticular documents, or (b) by the fact that 
the document belongs to a class which, on 
grounds of public interest, must as such be 
withheld from production. It is essential that 
the decision to object should be taken by the 
minister who is the political head of deoart- 
ment concerned and that he should have 
seen and considered the contents of the docu- 
ments and himself formed the view that on 
the grounds of public interest they ought not 
to be produced. If the question arises before 
trial the objection would ordinarily be taken 
by affidavit of the minister. If it arises on 
‘subpeona’ the objection may in the first in- 
stance be conveyed to the Court by an offi- 
cial of the department, who produces a cer- 
tificate signed by the minister stating what is 
necessary, but if the court is not satisfied it 
can request the minister’s personal attend- 
ance. 

An objection validly taken to production 
on the ground that it would be injurious to 
the public interest is conclusive. The mere 
fact that the minister or the department does 
not wish the documents to be produced is 
not an adequate justification for object- 
ing to their production. Production should 
only be withheld when the public interest 
would otherwise be damnified, as where dis- 
closure would be injurious to national de- 
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fence or to good diplomatic relations, or 
where the practice of keeping a class of docu- 
ments secret is necessary for the proper 
luiictioning of the public service. In such a 
case, the court should not require to see the 
document, for the purpose of ascertaining 
whether the disclosure would be injurious to 
the public interest.” 

(7) So, applying those principles the lower 
court has correctly decided that documents 
Nos. 4, 5, 7, 8, 10, 12, 14 and 17 to 20 cannot 
be asked to be produced and marked as evi- 
dence. 

(8) There are no merits in this civil revision 
petition and it is hereby dismissed with costs. 
Advocate’s fee Rs. 50/-. 

3/K.S. Revision dismissed. 
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VENKATARAMA AIYAR J. 

Rangaswami Goundar, Appellant v. Marappa 
Gounder and others, Respondents. 

S. A. No. 1580 of 19-18, D/- 28-3-1952. 

(a) Hindu law — Gift — Property inherited 
by minor — Gift by mother to relation — Vali- 
dity. 

A. gift b 3 r a widow of the property in- 
herited by her minor son from his father in 
favour of the daughter of her co-widow out 
of affection is not binding on the minor 
son. (Para 4) 

(b) Limitation Act (1908), Art. 41 — Un- 
authorised alienation by lawful guardian — 
Setting aside of, within time prescribed by 
Article. 

When a natural guardian having autho- 
rity to alienate the properties of the ward 
for proper purposes effects a transfer 
which is in excess of that authority it can- 
not be put in the same position as an alie- 
nation by an unauthorised person. An un- 
authorised alienation by a lawful guardian 
is only voidable and must be set aside 
within the time prescribed by Art. 44, un- 
like an alienation by an unauthorised per- 
son, which is void under the law and does 
not require to be set aside under that Arti- 
cle. (Para 5) 

Anno: Limitation Act, Art. 44 N. 3 P. 3. 

(c) Hindu Law — Alienation — Alienation 
of minor’s property — Validity. 

Where there is an alienation of the pro- 
perty of a minor it will not be binding on 
him unless he is a party thereto. Where the 
name of the minor is disclosed in the 
body of the document he must be held to 
be a party thereto notwithstanding any 
error or defect in description. Where the 
guardian alienates the property under an 
assertion of hostile title, the transfer can- 
not be regarded as one made by a guar- 
dian and it will be void. It is, however, 
doubtful whether where the name of the 
minor is not disclosed in the deed of trans- 
fer that is not conclusive to show that the 
transfer was not made on behalf of the 
minor: 20 Bom 286 Doubted. Case law 
discussed. (Para 15) 

(On construction of the deed of gift by 
the minor’s mother in her own right and 
not as his guardian held that the aliena- 
tion was void as being a transfer by a 
guardian in assertion of a hostile title). 

(Para 17) 


A. I. R. 

(d) Evidence Act (1872), S. 115 — Estoppel 
by election — Void deed of gift by mother — 
Attestation by minor. 

A deed of gift by the minor’s mother, 
executed by her, not as a guardian of her 
son, but in assertion of a hostile title, be- 
ing void, there is no question of any elec- 
tion to affirm or disaffirm it and the son 
will not be precluded from recovering the 
property alienated merely by attesting the 
deed. (Para 18) 

Anno: Evidence Act, S. 115 N. 25. 

K. Parasurama Aiyar, for Appellant; B. V. 
Viswanatha Aiyar and K. K. Gangadhara 
Aiyar, for Respondents. 

JUDGMENT : The plaintiff is the appellant 
in this second appeal. He is the son of one 
Ramayya Goundan who died sometime in 1931. 
The family of Ramayya Goundan consisted, at 
that time, of his two wives, Ponnammal and 
Ramayee, two daughters by his first wife, 
Ponnammal, the elder of whom, Marayee, was 
married to Marappa Goundan the second 
defendant in the suit and the younger Karu- 
payee was unmarried and the appellant who 
was his son by the second wife, Ramayee and 
at that time a minor aged about ten years. 
The properties which Ramayya Goundan owned 
were a land known as Kandan Kadu in which he 
owned 3 acres & 814 cents & a land called That- 
tan Kadu in which he owned 2 acres and 82 
cents subject to a usufructuary mortgage for 
Rs. 450 of which half was payable by him, 
and a house. Shortly after his death, disputes 
arose between the two widows and it is stated 
(hat they were settled by a panchayat. 

On 10-12-1932, three documents came into 
existence and it is the validity of one of them 
that is in question in the present litigation. 
Ex. D. 3 is a deed of release executed by Pon- 
nammal in favour of Ramayee giving up her 
right of maintenance over the estate; and Ex. 
D. 5 is a deed of maintenance executed by 
Ramayee in favour of Ponnammal fixing her 
annual maintenance at Rs. 50 and charging 
the land known as Kandan Kadu for its pay- 
ment. Ex. D. 1 is a deed of gift of the land 
known as Thattan Kadu executed by Ramayee 
in favour of Karuppayee the second daughter 
of Ponnammal. It is this alienation that is 
attacked by the appellant as void and not bind- 
ing on him. On 14-4-1943, Karupayee sold the 
properties, gifted to her under Ex. D. 1 to the 
second defendant her sister’s husband for a con- 
sideration of Rs. 875, under Ex. D. 2 and he 
is the contesting defendant in this action. 

(2) The plaintiff challenges the validity of 
the gift under Ex. D. l on the ground that 
Ramayee acted in the transaction on her own 
behalf and not as his guardian; and that even 
viewed as an alienation by his guardian, it is 
not binding on him for the reason that it was 
beyond the power of the guardian to make a 
gift and that it could not be supported on the 
ground of any necessity. The defendant, apart 
from demurring to these allegations, pleaded 
that the suit was barred by limitation as it 
was filed more than three years after the plain- 
tiff had attained majority and that he was fur- 
ther estopped from disputing the transaction 
as he had attested the sale deed Ex. D. 2. The 
learned District Munsif of Erode held that Ex. 
D. 1 was not executed by Ramayee as guardian 
of the plaintiff, that even otherwise the gift 
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W3s Hwalid as it was greatly disproportionate 
to the status of the family, that there was no 
oar of limitation and that further the plaintiff 
was not estopped by his attestation of Ex. D. 2 
vtrorn raising the question of the validity of Ex 
X). 1. In the result he decreed the suit. 

The second defendant appealed against this 
‘•decree and the District Judge who heard the 
appeal came to a different conclusion. He held 
that the gift must be taken to have been made 
•by Ramayee as guardian of the plaintiff and 
that as the suit had been filed more than three 
years after the plaintiff had attained majority 
at was barred under Art. 44 of the Limitation 
Act. In this view he did not consider it neces- 
sary to go into the question whether the alie- 
nation was binding on the plaintiff though 
he indicated that he would be prepared to up- 
hold it as valid. He also held that the plain- 
tiff must have attested Ex. D. 2 with the know- 
ledge of its contents and therefore, he was es- 
topped from disputing the validity of Ex. D. 1. 
In the result he allowed the appeal and dis- 

m^sed the suit Against this judgment, the 

plaintiff prefers this second appeal. 

(3) The^ first question that arises for deter- 

™J? a ‘ 10n T 3 s . w he the r the suit is barred by limi- 
tation. If it is, then no further question arises. 
It is contended on behalf of the respondent 

W fu S the natural guardian of 
the plaintiff under the Hindu law, any aliena- 

j, 10 " *>y her must be set aside within the time 

limited by Art 44; that the plaintiff attained 

majority in 1939 and the suit instituted in 1945 

as barred by limitation. This is not disputed 

by Mr. Parasurama Aiyar, the learned advocate 

ior the appellant. He, however, contends that the 

present suit is not governed by Art 44 firstly 

■because Ramayee had no power to make a gift 

under the Hindu law and the transaction was 

■therefore, beyond her competence and secondly 

became she did not purport to act as guardian 

of the plaintiff and there was no alienation by 

SU D h f 38 W J iU fal1 within the purview 
?v, A r t- 4f. Before dealing with these conten- 
tions, it is necessary to set out the material 
recitals in Ex. D. 1. It runs as follows: 

“Deed of gift executed on the 19th day of 
December 1932 in favour of Karupayee Am- 
mal, daughter of Ramayya Gounden VellMa 
•caste, ryot, residing at Melapalayam, Atta- 
vanaipidariyar village, Erode taluk, by Ra- 
mayee Ammal, the junior wife of the said 
Ramayya Goundan, aforesaid caste and call- 
mg, at the aforesaid village. 1 

As you are the daughter of my husband’s 
senior wife and due to the affection I have 
towards you I have given you the nronertv 
worth Rs. 500 as a gift for the purpose of 
■celebrating your marriage and making pre- 
sentations etc. to you. Therefore, you your 
self shaH hoid and enjoy the said property 
with absolute rights and powers of alienation 
by way of gift, sale etc., from son to grand- 
son and so on in succession.” 

In the schedule of property are included 
“Government survey number 212 of the extent 
of acres 5-97 cents assessed at Rs. 8-3-0 out 
^of which one-twelfth share belonging (to me) 
punja acre 0-49 9/12 assessed at Re. 0-11-3* 
punja bearing Government survey No. 213 of 
the extent of acres 9-34 assessed at Rs. 12-14-0 
•out of which on the east and to the west 
■of the road, punja of the extent of acres 2-33 
2/4 cents assessed at Rs. 3-3-6 belonging (to 
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^ e ]., the , la ? d f of. the above extents inclusive 

of ^ the fruit bearing and timber trees there- 

(4) On this deed, the first contention of Mr 
Parasurama Aiyar is that it is void because 
Ramayee had no power as guardian to make 
any marriage gift. It is conceded that the 
estate of Ramayya Goundan would be liable 
to meet the marriage expenses of Karupayee 
but it is argued that it could not be burdened 1 
with a gift to her and that the power of a' 
father or widow to make such a gift could 
not oe exercised by the guardian of a minor. 
That contention is supported by the decision 
of a Bench of tms court reported in — ‘Palani- 
ammal v. Kothandaraman’, ILR 1944 Mad 418 
and Ex. D. 1 will, therefore, be prima facie 
not binding on the plaintiff. Mr. B. V. Viswa- 
natha Aiyar the learned advocate for the res- 
pondent contended that Ex. D. 1 was not a gift 
to a married woman as in — ‘K. Palaniammal 
v. Kothandarama’,. ILR 1944 Mad 418 but a 

transfer made in discharge of an obligation to 
marry her. 

It is somewhat difficult to follow this argu- 
ment. When the appellant succeeded to the 
estate of Ramayya Goundan, he took it subject 
to the obligation of getting Karupayee married. 
Any alienation made for discharging this obli- 
gation will without question be binding on him 
but Ex. D. 1 is not of that character. It is not 
a sale or a mortgage for raising funds for the 
marriage of Karupayee or for discharging any 
debts contracted in connection therewith. In 
fact Karupayee was married only two years 
later. It is difficult under those circumstances 
to construe Ex. D. 1 as anything but what it 
purports to be, that is a gift made to her out 
of affection, etc. In that view, the decision in 
*— ‘Palaniammal v. Kothandaraman’, ILR 1944 
Mad 418 will apply and it must be held that it 
would not be binding on the plaintiff. 

(5) But it does not follow from this that the 
alienation is not one which is required to be 
set aside under Art. 44 of the Limitation Act 
Under the law, when a natural guardian having 
authority to alienate the properties of the ward 
for proper purposes effects a transfer which is 
in excess of that authority it cannot be put in 
the same position as an alienation by an un 
authorised person. An unauthorised alienation 
by a lawful guardian is only voidable and 
must be set aside within the time prescribed 
by Art. 44, unlike an alienation by an unautho 
rised person, which is void -under the law 
and does not require to be set aside under that 
article. In ‘Labhamal v. Malakram’ 6 Lah 
447. AIR 1925 Lah 619 dealing with Tn aliena- 
hon by a mother which was found to be not 

supported by any necessity, Shadi Lai C J 
observed as follows: 

**? beyond dispute that the mother is, 
under the Hindu Law, a guardian of the pro- 
perty of her minor sons; and a conveyance 
h Y her is not a void transaction but voidable 
at the instance of the minors. It is true that 
the courts below' have held that the sale was 
fornecessity, but that finding does not 
a 5 ec f, nature of the transaction, which 
should be treated as an unauthorised trans- 
fer by an authorised guardian. If a sale is 
effected by a person who is not the minor’s 
guardian either according to his personal 
law or by appointment by the court, such a 
sale is a nullity and does not affect the mi- 
nor’s property. If on the other hand, the 
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sale is made by a natural guardian who goes 
beyond the scope of his authority the tran- 
saction cannot be regarded as a nullity and 
will bind the minor unless he succeeds in 
impeaching it within the period prescribed 
by law. There is ample authority for the 
view that an unauthorised alienation by a 
guardian recognised by law is voidable and 
not void, vide ‘inter alia’ — ‘Lamaya v. 
Rachappa’, 42 Bom. 626, — ‘Fakirappa Li- 
manna Patil v. Lumanna Bin Mahadu Dham- 
nekar’, 44 Bom 742 and — ‘Brojendra Chan- 
dra Sarma v. Prosunna Kumar Dnar’, 24 C. 
W. N. 1016.” 

(G) This view was reiterated in the decision 
reported in — ‘Khusiah v. Faiz Muhammad 
Khan’, 9 Lah 33: AIR 1928 Lah 115, the court 
observing: 

“An alienation by a natural guardian of the 
minor’s property is a voidable and not a 
void transaction and the fact that it was not 
lor necessity does not alter the nature of 
the transaction. In other words, it was an 
unauthorised transfer by an authorised guar- 
dian and the limitation to set aside such a 
transfer is prescribed by Art. 44. Vide inter 
alia — ‘Labha v. Malak Ram’, AIR 1925 Lah. 
619.” 

(7) We are not here concerned with a deed 
which is void under some other provision of 
law such as Transfer of Property Act or Re- 
gistration Act in which case there is in exis- 
tence no transfer of property and therefore, no 
question of setting aside such a transfer. But 
where the transfer is operative and the question 
is whether it is binding on the ward or not it 
has to be set aside within the time prescribed 
by Art. 44 — Vide — ‘Sri Raja Sobhanadri Ap- 
parao Bahadur v. Raja Muganti Venkatarama 
Rao\ 54 Mad 352 and — ‘Raja Ramasami v. 
Govindammal’, 56 M. L. J. 332. It, therefore, 
follows that though the alienation by Ramayee 
under Ex. D. 1 was not binding on the plain- 
tiff for the reason that it was not for a proper 
purpose, it was nevertheless one which had to 
be set aside under Art. 44 and not having been 
so set aside the suit would be barred. 

(8) It is rext contended that Art. 44 does 
not apply to the present case for the reason that 
the alienation under Ex. D. 1 was made by 
Ramayee not as guardian of the plaintiff but 
in her own personal capacity. This in fact is 
the substantial contention that arises for de- 
termination in this case. It cannot be doubted 
that if a person is not a party to a deed there 
is no need on his part to have it set aside and 
when the property of a minor is transferred 
under a deed executed by his guardian, he is 
under no obligation to have it set aside unless 
he is a party to it. The question, therefore, to 
be decided is whether on a fair construction 
of the deed of transfer, the minor can be held 
to be party to it and whether the transfer there- 
under is made on his behalf. If the answer 
is in the affirmative, he is bound to have it 
set aside within the time prescribed by Art. 
44; if in the negative, he is entitled to ignore 
the transaction and a suit bv him to establish 
his rights will not be governed bv Art. 44. The 
law on the subject is thus stated by Mulla: 

“No act done by a person who is the guardian 
of a minor binds the minor unless the act 
was done by him in his capacity of guardian. 

It is a question of fact in each case whether 
a particular act done by a person was done 
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by him in his capacity of guardian or on his 
own behalf and on his own account. In the 
former case the act binds the minor provided 
it was otherwise within the power of the 
guardian; in the latter case it does not. The 
mere fact that the name of the minor is not 
mentioned in a contract or in a deed of sale 
or mortgage is not conclusive proof that the 
transaction was not entered into on behalf oil 
the minor.” 

(9) In — ‘Watson & Co. v. Shamlal Mitter\ 
15 Cal 8 the mother and guardian of a minor 
executed two ‘kabuliyats’ and they were signed 
by her “as Haimabathi Dasi mother of Sham 
Lai Mitter, minor”. In holding that the deed 
was in substance executed by Haimabathi Dasi 
as guardian of the minor, the Privy Council 
observed' as follows : 

“The addition of Haimabathi Dasi’s name to 
the words ‘Mother of Sham Lai Mitter* minor* 
must in their Lordships’ opinion be consider- 
ed as meaning that she was contracting as 
the mother and guardian of her infant son 
and it cannot be presumed that Haimabathi 
Dasi claimed the estate adversely to her son 
and the substance of the case is that the es- 
tate being under her management as his na- 
tural guardian and the appellants being able 
to sue for an enhancement of the rent, she 
came to what appeared to be, and she was 
advised was, a proper arrangement with them. 
If there were any doubt as to the capacity 
in which she acted it should be presumed 
that she did so in her lawful capacity.” 

This decision is authority for the position that 
if the minor’s name is disclosed in some man- 
ner in the document it would be proper zo pre- 
sume that the guardian acted on behalf of the 
minor and not in her own right. 

(10) In — ‘Murari v. Tayana’, 20 Bom 286 the 
facts were that the mother of the minor execu- 
ted a sale deed in her own name without men- 
tioning the name of the minor in the deed. It 
was held that though the sale deed did not 
purport to be on behalf of the minor it would 
be binding on him as it was the intention of 
the mother to deal with the interest of the 
minor. Reliance was placed on the decisions 
in which alienations by managers of joint 
Hindu families were upheld if they were for 
proper purposes, even though the transferor 
was not described as manager. 

(11) In — ‘Nathu v. Balwanand Rao\ 27 Bom 
390 the mother alienated the property on the 
footing that it belonged to her and not to the 
ward, and debts binding on the minor had been 
discharged with the sale proceeds. The minor 
challenged the alienation after he attained 
majority and it was held that the sale was not 
binding on him. 

(12) In — * Amman! Ammal v. Ramaswami 
Naidu*, 37 M L J 113 the mother sold certain 
properties of her minor son, asserting that they 
belonged to her. It was found that the con- 
sideration was applied in discharging debts 
binding on the minor. It was held that the 
alienation was not binding on the minor ana 
that the decisions in which transfers by rnana- 
gers of joint family were upheld even though 
there were assertions of an exclusive title by 
the transferor, were distinguished, the court 
observing; 

“Further in those cases documents of aliena- 
tions were not mere waste paper conveying 
no title or interest whatever in the property 
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alienated as in this case but did affect at 

least a part-ownership light of the legal 
alienor.” 

In that case, there was also a prayer by the 
plaintiff for cancellation of the sale deed. With 
reference to this prayer, Sadasiva Aivar J 
observed as follows: 

‘He also prayed in his plaint for the cancel- 
lation, if necessary, of the deed of February 
1904 executed by his mother. I might at once 
say that not only is no such cancellation 
necessary but that the plaintiff has no legal 
cause of action to get the relief of the can- 
cellation of a document which was not exe- 
cuted and which does not even purport to 
have been executed by himself or by anybody 
from whom he traces his title.” 

The result of this decision is that when the 
guardian alienates the property of the minor 
setting up his or her own title it cannot be 
upheld as an alienation by that person in the 
capacity of a guardian and it is wholly void. 

ak^au 77 ‘ Nandan Prasad v. Abdul Aziz’, 
45 All 497 the mother mortgaged the properties 

of her minor sons not as guardian but as the 
tull owner but the amount raised by the mort- 
gage was utilised for the benefit of the sons. 

Zu + a S ? lt t0 ? nforce the mortgage it was held 
that the mortgage was not binding on the 

minors as the mother must be taken to have 
acted not as their guardian but in her own 
capacity and the decision in — ‘Balwant Singh 
v.. Clancy , 34 All 296 was followed. There the 
alienation was effected by an elder brother who 
claimed that the property belonged to him 
exclusiveiy. It was held by the Privy Council 
that the younger brother who was a minor was 
not bound by the transaction. 

(14) In Muthiah Chettiar v. Rayalu Aivar’ 

1943-2-M L J 548 which was a Ue of an 

alienation of joint family property Patanjali 

Sastri J. referring to the above cases observed 
as follows: 

In all these cases it will be observed that the 
transferor was really asserting an absolute 
title to the property in himself adversely to 
another person and could not, therefore, be 
considered as having represented that other 
person in making the transfer; for the posi- 
tion assumed by the former was quite in- 
consistent with any intention to act on behalf 
of the latter whose interest in the property 
transferred he was repudiating.” 

be ( summed upT ° f ^ aUth ° rities may thus 

tl) Where there is an alienation of the nro- 
iperty of a minor it will not be binding on him 
I unless he is a party thereto. ‘Amman! Ammal 
v. Ramaswami Naidu’, 37 M L J 113 

• \ h T th ' e J am f of the minor ^ disclosed 
m the body of the document he must be held 

to be a party thereto notwithstanding anv error 

or defect in description. ‘Watson & Co v 

Shamlal Mitter’, 15 Cal 8. 

(3) Where the name of the minor is not dis- 
closed in the deed of transfer, — ‘Murari v 
Tayana’, 20 Bom 286 is an authority for the 
position that that is not conclusive to show 
that the transfer was not made on behalf of 
the minor. This decision goes to the very verge 
of the law and its correctness is open to doubt 
in view of the observations in — ‘Margaret 
Lomie v. Abu Bucker Sait’. 1939-1-M L J 664 
where it is pointed out that the transaction to 
be binding on a minor must purport to be on 
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his behalf and in view of the observations in 

t\/t Al ^ a p* v \ Ramaswami Haidu’, 37 

M B J 113 that alienations by a manager of a 

joint family do not furnish a proper analogy 
where there is^ an alienation by a guardian; 
which is one oi the grounds on which the deci- 
sion m — ‘Murari v. Tayana’, 20 Bom 286 is 

D2S6C1, 

(4) Where the guardian alienates the pro- 
perty under an assertion of hostile title the 
transfer _ cannot be regarded as one made bv 
a guardian and it will be void. 

d6) In the light of the above observations 
the terms of Ex D. 1 may now be examined : 
It is a transfer by Ramayee Ammal the junior 
wife of the said Ramayya Goundan” and not 
by the appellant represented by her as his 
guardian. His name is not even so much as 
mentioned anywhere in the deed. In the desc- 
ription of property also it is described as “be- 
longing to me”. Though in the original which 
is in Tamil there is no word equivalent to “tu 
me”, that is implied in the context and the 
official translation correctly brings it out On 
these features the appellant argues that the 
alienation cannot in any sense be treated as 
effected by Ramayee in her character as guar- 
dian of the appellant. 

The respondent on the other hand refers to 
Exs. D. 3 and D. 5 and argues that all the 
three deeds form part of one transaction and 
must be read together and that they show 
that there was one family arrangement with 
reference to the estate of Ramayya Goundan 
and as the appellant was the person entitled 
to it, it is reasonable to infer that Ramayee 
acted in these transactions on behalf of her 
minor son. There is considerable force in this- 
reasoning but when we turn to the contents of 
Ex. D. 3 and Ex. D. 5 it is found that there is 
no mention of the appellant anywhere in these 
documents either. He has been sadly ignored 
Turning to the description of the properties in 
those deeds, while Ex. D. 5 is couched in the 
same terms as Ex. D. 1 the language of Ex. D 
3 is explicit. It expressly declares that the 
properties belonged to the executant, Poonam- 
mal. 

The studied omission of any reference to the 
appellant in all the three documents becomes 
significant when regard is had to the defence 
set up by the second defendant. His case is 
that on the eve of his death Ramayya Goun- 
dan gave oral directions as to how the pro- 
perties are to be taken after him and that the 
three deeds were executed in pursuance of 
those directions. This is sought to be establish- 
ed by the evidence of himself and of several 
witnesses examined on his side. It is also stated 
that when disputes arose between the 
two widows, the panchayatdars asked them to 
act according to the wishes of their husband. 

Apart from Ex. D. 1, no title is now put forward 

i j properties on the basis of the directions 
stated to have been given by Ramayya Goun- 
dan treating them as non-curative will. 

Indeed such a claim would be void under 
S. 57, Succession Act, Act 39 of 1925, but it 
is clear that in executing Ex. D. 1 Ramayee 
acted not as the guardian of her minor son but 
as the hand of her deceased husband carrying 
out his directions. In other words, she acted 
as the executrix of her husband under the non- 
curative will and it is for this reason that the 
minor is altogether ignored. There is, therefore 
considerable force in the contentions of the ap7 
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reliant; that Ex. D. 1 is not an alienation of 
die appellant’s property by his legal guardian 
Ramayee but an alienation by Ramayee in her 
jwn right, and. in her assumed character as 
•he executrix under an alleged non-curative 
will of her deceased husband. 

(17) On these facts, the alienation in question 
nust be held to be void, as being a transfer 
by a guardian in assertion of a hostile title. 
The present suit is accordingly not governed 
iy Art. 44, Limitation Act, and as the property 
was in Ihe possession of the usufructuary mort- 
gagee. the suit is in time. 

(3 8) It remains to deal with the question of! 
■estoppel. The defendant pleaded that the ap- 
pellant had himself brought about the sale in 
Ms favour, Ex. D. 2, that he attested it, that 
ne had become a major at that time and that, 
therefore, he is estopped from disputing the 
alienation. If these facts are established, the 
phi', will be precluded from laying any claim 
to the property. But what is found is that the 
appellant must have known about the nature 
>t the transaction when he attested Ex. D. 2 
■and that he is, therefore, estopped. If the tran- 
saction was voidable, that finding will be suffi- 
cient to non-suit the plaintiff because attesta- 
tion with knowledge of the contents of the sale 
■deed must be held to amount to an election to 
affirm the transaction under Ex. D. 1 and in 
the view taken by the learned District Judge 
that in substance the alienation under Ex. D. 

1 must be considered as one made by Ramayee 
as guardian of the plaintid, the conclusion 
would be correct. 

But when it is held, as I now hold, that 
Ex. D. 1 is void, then there is no question of 
any election to affirm or disaffirm it and the 
plaintiff will not be precluded from recovering 
the property, merely by attesting Ex. D. 2. If 
'there had been something more than mere at- 
testation, if the plaintiff had himself brought 
about the transaction and held out Karuppayee 
ns the true owner, then it would strictly be a 
case of estoppel. Indeed that was the plea of 
the defendant but that was shattered by the 
evidence of Karupayee who admitted as D. W. 

2 that the plaintiff did not take part in the 
negotiations of the sale under Ex. D. 2. There- 
fore the plaintiff is not disentitled to relief by 
reason of his attestation. 

(19) In the result, the appeal must be al- 
lowed and the suit decreed with costs through- 
out. The plaintiff, however, is bound to pay 
to the second defendant the amount paid by 
him for discharging the usufructuary mortgage 
on the property with interest thereon at six 
per cent per annum from 13-5-1943, before he 
•an recover possession of the properties. Leave 
refused. 

B/V.R.B. Appeal allowed. 
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Chockalingam Chettiar, Appellant v. Sivako- 
landu Achi, Respondent. 

Second Appeal No. 959 of 1948, D/- 20-3- 
1952. 

Tenancy Laws — Madras Estates Land Act 
(1 (I) of 1908), S. 125 — Applicability — Sale 
of holding in execution of rent decree for 

'■costs. 


A. I. R. 

The priority that is given to a purchaser 
under S. 125 can only enure to him if he 
is a purchaser of the holding and the said 
holding is sold for arrears, meaning ar- 
rears of rent. Where the sale is not a sale 
for arrears of rent but in execution of a 
rent decree for costs, a purchaser of a 
holding would not be entitled under S. 125, 
Madras Estates Land Act, to hold the pro- 
perty free from the encumbrances which 
are created before or after the passing of 
the Act as the section will have no appli- 
cation to such a purchaser. (Paras 4, 5) 

T. S. Santhanam, for Appellant; R. Viswa- 
nathan, for K. V. Ramachandra Ayyar, for 
Respondent. 

ORDER : The plaintiff is the appellant and 
he sued for possession of the suit properties 
on the ground of his purchase in a revenue 
court auction held in execution of decree in 
summary suits filed by the land-holder for re- 
covery of arrears of rent. There are three 
items of property involved: (1) R. S. No. 315/1 
measuring 33 cents dry land, (2) R. S. No. 
280/1 measuring 26 cents nanja and (3) R. S. 
No. 286/12 measuring 42 cents dry land. Un- 
der Ex. P. 3, dated 7th August 1945, in execu- 
tion of summary suit No. 52 of 1933, the plain- 
till was granted a sale certificate in respect of 
item No. 1, and Ex. P. 2 is the sale certificate 
dated 27th January 1945 granted as purchaser 
in the sale held in pursuance of the rent de- 
crees in S. S. No. 136 of 1933 in respect of 
items 2 and 3. The claim to possession is on 
the basis that the purchaser at an auction in 
a rent sale is entitled to permanent title and 
he holds it free from the encumbrances. The 
defendant claimed to purchase these proper- 
ties under a private sale Ex. D. 3 dated 16th 
September 1943, from the owners of the land. 

(2) The lower appellate Court held that in 

so far as item 1 is concerned Ex. P. 3 showed 
that the purchase was in a rent sale held in 
a revenue court and the decree is for arrears 
of rent and therefore the sale passed the pro- 
perty to the purchaser free of all encumbrances 
except those specified in S. 125, Madras Estates 
Land Act. The defendants claim as purchasers 
of item 1 not being subject to any encum- 
brance of the category of those that are so ex- 
cepted under S. 125 the sale of item 1 in 
favour of the appellant was upheld and a de- 
cree for possession was granted in respect of 
that item. But as regards the other two items, 
namely items 2 and 3, it was held that the 
rent decree in S. S. No. 136 of 1933 was not 
for any arrears of rent or interest but was 
only for costs and the execution petition No. 
220 of 1944 on the file of the Deputy Collector, 
Tanjore showed that the sale was in pursu- 
ance of the decree for costs alone. The lower 
appellate court therefore held that no charge 
was created under the Madras Estates Lana 
Act in respect of costs under S. 5 of the Act. 
The charge under that section being only for 
rent and interest thereon and not for costs, tne 
lower appellate court held that the appellant 
was not entitled to have priority over the de- 
fendants* purchase. . 

(3) S. 125 of the Madras Estates Land Act 

states i 

“When a holding or part of a holding is sold 
for arrears due in respect thereof, the pur- 
chaser shall take, subject to any right or in- 
terest which the ryot has created therein 
with the land-holder’s permission in writing 
registered and subject also to any encum- 
brances created before the passing of this 
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; 


Act but not subject to any arrears of rent 
due in respect of the holding before the date 
of sale or to interest on such arrears, whe- 
ther a decree has been obtained or not for 
such arrears of interest.” 

(4) In this case, the appellant is no doubt 
the purchaser of the holding. But the question 
is whether the holding was sold for arrears as 
specified in che said provision. The arrears 
would necessarily mean arrears of rent and 
the priority that is given to a purchaser under 
could only enure to him if he is a pur- 
chaser of the holding and the said holding is 
sold for arrears, meaning arrears of rent The 
sale in this case is not a sale for arrears of 
rent but for costs and on a reading of S 125 
it could not be held that the appeflant would 
be entitled to seek the benefit of S. 125. Apart 
from that, S. 5 provides : 

The rent of ryoti land together with any in- 

c , whlc *! be due in respect thereof 

?“* u a fir ? t char &e upon the holding and 
upon the produce of the holding or any part 

rhi^f 0 / 5 P ro ' vaded that, if gathered, the pro- 
cluce is in the custody or possession of the 

ryot or deposited on the holding or on a 

threshing floor or place for treading out 

giain, or the like, whether in the fields or 
within the homestead.” 

The right of the purchaser to hold the pro- 
perty purchased for arrears under S. 125 free 
from the encumbrances except those created 
before the passing of the Act is given in pur- 
suance of the charge already created under S 

?n°V he Act f °^ rent and also for interest If 
the decree was for interest alone and not even 

rent, then it may be contended that the appel- 

125 But thp H entltlGd t0 -l he benefit unde? S. 

125. But the decree is neither for rent nor f nr 
interest and there being no charge - the only 
charge that is created by the statute being in 
respect of rent and interest - it cannot be la d 

a decree which is not either for rent or ?nt^ 
rest or both would be entitled to contend that 
he is a charge-holder and therefore entitled to 

which is as follows* * 

Z h \r Ms 'g&m&rii 

possible equal in value to the amount of 
arrears due and costs” . mouni ot 

only provides that the extent 

that is to be brought to stie l! !, Property 

for the costs, which however cannot^ho 5°7 er 

to mean that a charge for costs tal 5 e " 

though it is not included in J 5 of "tW? 

Similarly, S. 127 which provides rules* for 

posal of the sale 'proceeds says feat in h 

posing of the proceeds of sale there shin c 1S 7 

*e paid to the land-holder the costs incn^en 

by him in bringing the holding to sale and In 
the next place, the amount due to him fir 
arrears and interest upto date of pay me™ The 
costs of sale incurred by the land homer in 

not costs of a sale held in pursuance of a dl 

cree for sale, but by distraint and other mean^ 
provided for m the Act with the help of the 
Collector In any event, even this provision 
could not be understood as providing a charge 
for costs, the same not having been included in 
S 5 of the Act where the charge is confined to 
the rent and to any interest accruing due on 
jthe rent. I am therefore of opinion that a pur- 
chaser of a holding in execution of a rent de- 
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?o? e , f T ° r , cost ® would not be entitled under S [ 
12a Madras Estates Land Act, to hold the pro- 1 

perty free from the encumbrances which are' 
created before or after the passing of the Act 

chaser W have no application to such a pur- 

( 6 ) There is a memorandum of cross obiec- 
tions. That arises out of the contention of the 
respondent that even the purchase by the an- 
pellant^ was benami for the judgment-debtors 

^ It 0 ' 1944. That was raised as an 

issue a L the trial and the learned District Mun- 
sif went into the question and gave a finding 
(hat the purchase by the plaintiff was on"f 

ifmTn f ° r Nadimuthu and his brothers and 
that the purchase could not therefore be up 

? eld a ? d ’ n a °y even l not binding on th« de- 
fendant. The appellate court has not gone" into 
the question and was content with disposing 

°fJ he T appea J, orl the question of law just dealt 
with, i consider this is a case which ought to be 
sen , to the lower appellate court for a finding 
on the issue which was decided by the trial 
court but was not dealt with by the appellate 
court. The appeal is remanded for a finding on 

V Tl .r f0r return of the finding ^one 
week afcer the reopening of this court. 

B/D.R.R. Case reman( j ec j_ 
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GOVINDA MENON J. 

1 T he s j a T te of Madras, represented by the Col- 

nm t l? r q? f nv^ eS - G 2, dawari > Appellant v. Nadim- 
palli Subbaraju, Respondent. 

1952 C ° nd Appeal No - 1691 of 1948 > D/- 22-2- 

Gmnt — Government through its revenue 
officers granting darkhast — Order becoming 
mal -— Government has no power to revise 
the order validly and duly made by the Re- 
Officer: 26 Mad 268 Rel. on. 1915 
M - W N. 148 Distinguished. — (Madras Re- 
venue Boards Standing Order No. 15). 

(Para 1) 

N. S. Srinivasan for the Government Pleader 
foi Appellant; D. Narasaraju for Respondent. 3 

JUDGMENT: Mr. Narasaraju for the res- 
pondent conceded that the learned subordinate 
Judge is in error in thinking that the order in 
question is one made by the Collector- but it is 
reaUy and in essence one passed nominally bv 
the Collector but under the directions of the 
Board of .Revenue who themselves have order- 
ed the Collector to act in the manner he did 
under the behest of the Government The 
result comes to this, .that when under Ex’ B 2n 
the Board of Revenue refused to interfere 
with the order passed by the Collector, the Pee 
chayat Board President had exhaust" 
ed his remedies and subsequently what 
ever action has been taken bv the 
Collector the same must be deemed to be pass 
ed under the orders of the Government The 
question then arises, whether the Government 
h8s got any all-pervading or supervening power 
to interfere, for whatever reason it may be in 
the orders passed by the subordinate revenue 
authority m accordance with the provisions of 
the Board’s Standing Orders in the grant 
darkhast. That the Government cannot have anv 
such power and cannot set aside an order of 
the lower authority when it has become final 
is evident from the judgment of Bhashvam 
Aiyangar J., in — ‘the Secretary of State f<£ 
India in Council v. Kasturi Reddi’, 26 Mad 268 
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There are many passages in that illuminat- 
ing judgment at pages 2/3, 277, 278, 2/9, 280, 
281 and 283 wherein the various aspects of the 
question have been discussed in great detail 
to show that there is no such residuary or 
supervisory power vested in the Government. 
At page 232 the learned Judge observes as 
follows: 

"When tiie proposal of any applicant is accept- 
ed by an otiicer duly authorised in that be- 
hali by the aarkhast rules and the accept- 
ance is communicated to the applicant, 
there is a valid contract and disposal of the 
land, unless the grant was procured by 
fraud, misrepresentation or mutual mistake 
as to any matter of fact essential to the 
agreement (Indian Contract Act, Ss. 17, 18 Ac 
20). The grant, therefore, cannot be annull- 
ed or revoked by the officer who made the 
grant, by his successor in office or even by 
the Governor in Council.” 

I wish especially to emphasise the words ‘‘or 
even by the Governor in Council.” The learned 
Judge thinks that when there has been valid 
assignment under dharkhast rules and patta 
grained to the applicant, the title becomes com- 
plete and vested in such assignee and the 
Government cannot later on revoke or change 
it. it is as if the Government through its agent 
the Collector or the Revenue Divisional Oilicer 
or the Tahsildar, as the case may be, has sold 
away or assigned rights in certain land by 
means of a duly stamped and registered docu- 
ment though according to the Crown Grants 
Act then in force no such registration or stamp 
for the document was necessary. The grant 
of a patta is tantamount to assignment by a 
registered document and when it is done the 
title becomes complete in the assignee and can- 


dar, Revenue Divisional Officer or the Collec- 
tor has exhausted his rights under the orders, 
the Government can intervene and what can- 
not be done by an agent, the principal can. If 
the contention put forward on behalf of the 
learned Government Pleader is accepted, then 
it comes to this, that the Government as the 
principal can revoke an agreement or grant 
made by its duly constituted agent without 
giving any reasons whatever. I do not think 
that 1 should go to the extent contended by the 
learned counsel. When the learned Subordi- 
nate Judge found that the Collector has no 
power to cancel his earlier order after it has 
become final, I would hold that the Govern- 
ment itself has no power to cancel an order 
validly and duly made by the Collector. There 
is no provision for a review or revision by the 
Government. The second appeal fails and is 
dismissed with costs. No leave. 

B/R.G.D. Appeal dismissed. 


A. I. R. 1953 MADRAS 236 (Vol. 40, C. N. 87) 

RAMASWAMI J. 

S. J. S. Fernandes, Petitioner v. V. Ranga- 
nayakulu Chetty, Respondent. 

Civil Misc Petn. No. 3123 of 1952, D/- 16-7- 
1952. 

(a) Civil P. C. (1908), S. 151 and O. 47, R. 
1 — Power to review is not inherent power — 
Such right must be conferred by statute — 
Case under Madras Buildings (Lease and 
Rent Control) Act — Order in revision by High 
Court — No provision for review under Act 
— Order cannot be reviewed under inherent po- 
wers — (Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949), 



not later on be revoked by the Government. 

Mr. N. S. Srinivasan for the learned Govern- 
ment Pleader strenuously contended that this 
decision in — ‘the Secretary of State for India 
in Council v. Kasturi Reddi’, 26 Mad 268 should 
no longer be considered as a binding authority 
because of certain observations in — ‘Devara- 
mani Bhugappa v. Pedda Bimakka Gowd’, 1915 
M. W. N. 143. He further contended that at 
the time — ‘the Secretary of State for India 
in Council v. Kasturi Reddi’, 26 Mad 268 was 
passed, Board’s Standing Order No. 15 did not 
contain rule No. 18 which empowered tho 
authorities who made the grant to revise their 
own orders. The fact that rule 18 has later 
on been incorporated in Standing Order No. 15 
would not make any difference because it is 
conceded here by the respondent that the 
Collector himself in this case has not revised 
or reviewed his earlier order. So the only 
question as I have already stated is whether 
the Government can set aside an order which 
has been validly made, for any reason what- 
ever and in my veiw — ‘Devaramani Bhogappa 
v. Pedd Bhimaka Gowd’, 1915 MWN 148 does 
not sa 3 r that Government has got that power. 
As stated by Napier J. — ‘the Secretary of 
State in Council v. Kasturi Reddi’, 26 lVIad 268, 


S. 12 (B) ). 


(Para 6) 


Anno: C. P. C. S. 151 N. 3 Pt. 5. 

(b) Civil P. C. (1908), S. 141 and O. 47, R. 1 
— Case under Madras Buildings (Lease and 
Rent Control) Act — Order in revision by 
High Court — Review under O. 47, R. 1 — 
(Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (25 of 1949), S. 12B). 

S. 141, Civil P. C. is indicative of general 
enunciation of the principle by the Legisla- 
ture that to all judicial proceedings the 
Code is applicable and this arises only 
where the proceedings reach the Court 
appealed to as one of the ordinary Courts of 
the country with regard to whose proce- 
dure, orders and decrees the rules of the 
Code are applicable. (Para 9) 

The Madras Buildings (Lease and Rent 
Control) Act is itself a self-contained one 
and the provisions of the Civil P. C. cu> 
not apply to a proceeding under that Act 
by reason of S. 141 and therefore O* 47, Jv 
1 is not attracted to an order passed by tne 
High Court in revision in respect of suen 
a proceeding. (Para 9> 

Anno: C. P. C. S. 141 N. 2 O. 47 R. 1 


decided two points: 


N. 21. 


‘‘P'irst, that where Government has given 
authority to a Tahsildar to grant land sub- 
ject only to a right of appeal, the grant 
of such land within the scope of his autho- 
rity is binding on Government. The other 
is that a grant like any other disposition 
arising out of contract can be set aside if it 

is procured by ‘fraud’ ” 

This decision does not lay down that when 
the agent of the Government, say the Tahsil- 


K. Krishnaswami Iyengar, for Petitioner; S. 
Ramachandra Aiyar for T. V. Balaknshna > 
for Respondent. 

ORDER: This is an application for review 
of the order passed by me in C. R. P. bo. 85 ot 

1952. dated 23-1-1952. q , 

(2) The short facts are: The petitioner on 

S. J. S. Fernandez is a tenant and the respon- 
dent Sri V. Ranganayakulu Chetti is lana- 


i 


1953 


Fernandes v. Ranganayakuld ( Eamaswamt J .) 
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and decrees, in this particular matter, the rules 
ot the Code of Civil Procedure are applicable, 
then only it would attract O 4V, R i Civil 
P. C, because in such a case thf ordinary 

- *v. — r “ incidents to litigation under the Civil P r 

Lppellate Court upheld the order. Adz., review would be round availnhip i ' 
There was a revision petition to the High Court *arty and even that, so long Is it ^ not the 
and alter hearing the learned advocate for the chiH.oH k,.- 11 ls not ex- 

i.* »• 1 ■ • 1.1 .. V'w 


lord in regard to premises No. 3 Singanna 
Naicken Street, G. T. Madras. The landlord 
hied a petition for eviction of the petitioner on 
the ground oi sub-letting. The Rent Controller 
found the allegation proved and ordered evic- 

4-i n d ' L A A .... ..11. . . _ / 'i . iii.« 


tion. The 


. # O 1U1 Ul'J 

petitioner, i dismissed the revision petition on 
the foot that there were no grounds to inter- 
fere in revision. This review application has 
been tiled on grounds which have been made 
to fall under O. 47, R. 1, Civil P. C. 

(3) The short point for determination is 
whether this application for review lies. 

(4) The Madras Buildings (Lease and Rent 
Control) Act, 1949, and the rules framed there- 
under contain no provision for review and in 
fact it contained no provision for a revision 
before that and this Court was holding that no 
revision lay on account of the fact that the 
Distuct and Subordinate Judges were appointed 
under the Act as persona designata’ and not as 
courts. It is enough to cite the two decisions, 
viz., —• Abdul Wahid Sahib v. Abdul Khader 
oahib , 1947-1 MLJ 207 decided by Yahya .Mi 
\ . and similar decision by Mack J. in — ‘Rajam 
Aiyar v Payanammal’, 62 MLW Journal p. 36. 

a.^ 1 that from the language of 

"• . se , en ] ed clear that the District and Sub- 
ordinate Judges mentioned by the notification 
functioned as persona designata’ and not as 
courts subordinate to the High Court and as 
such an application for transfer of an appeal 
before such authority would not be maintain- 
able* v - Kilyoboy’, 4 Rang 304 

FB and — ‘Kiron Chandra v. Kalidas Chatter- 
jee , AIR 1943 Cal 247, were referred to with 
approval. Therefore when the defects of the 
Act came to be considered on a suggestion 
made by the . High Court itself, this Specific 
provision for revision was made. Bit as 

pointed out just now the Act contains no pro- 
vision for review. p 

(5) Inasmuch as the Act contains no exnli- 
cit provision for review the Detitinn^r " L 
supported his claim to one with reference to 

Code of Ci^fprocldurl ° f C0Urt a " d (c) the 

h°H^ r ^° ^ * s in concerned°^ it^lias^loeen 

seltled^llw that th^n haS t now ^come well 
settled law that the power to review is not -in 

inherent power of a judicial officer bu" sulh 

a right must be conferred by Statute This Is 

based up 9 n the common sense principle that 

pnma facie a party who has obtained a decision 

is entitled to keep it unassailed unless the 

R e fan a b U e r |et a S sicle ndl A ted i th0 mode by which 
it can ne set aside. A review is practically th« 

hearing of an appeal by the same officer who 

decided the case. Therefore, the course of 

decisions in this country has been to the effelt 

that a right to review is not an inhprpnt ect 

see —‘David Nadar v. Manicka Vachaka Desika 
Gnana Sambanda Pandara Sannathi’ 33 MaH 


ill, . ~ ~ A *, jlo 11UL id 

ciuded by specific provisions to the contrary 
bo we have got to see whether in the ore 
sent , proceedings where the High Court is 
reacned that court is appealed to as one of the 
ordinary courts of the country with regard tn 
wmose procedure, orders and decrees the rules 
^ivil Procedure Code are applicable. The 
Act itself does not contain any provision re- 
garding the application of the Civil Procedure 
c-oce ana in fact the provisions of the Act 
seem to be self-contained in regard to proce- 
dure and the Act has gone to the extent of pro- 
viding for the bringing in of the legal repre- 
sentatives on record and costs, to mention two 
instances, if really the provisions of the Code 
of dvd Proeedure are applicable ‘mutatis 
minandis to the procedure under this Act, these 
provisions are wholly superfluous. On the 

h * nc J> the y clearly indicate that the Code 
oi Civil Procedure was not intended to be 

fhis^Act^ hcable to the proceedings under 

(8) This is the view which has been held in 
a series of decisions of this court. I have 
already mentioned the decision of Yahya Ali 

J u ai \ d tv 1 } I ? eec ^ not be repeated. In — ‘Devi- 

Mr a T d 97 ft 0< i lch ^ n ^ u- Dhanra J KantilaT, 1948-1 
MLJ 276, decided by a Bench of this court it 

nt ' Vif? p eld } hat ^ he provisions of the Code 
of Civil Procedure do not apply to the pro- 

lhtm g nf U f nder - RSn D t 1 Contro1 Act. The desir- 
, f fra t ml ? g Rul . e ? making at least some 
Of the important provisions of the Code appli- 
cab e to the proceedings under the Madras 
Buildings (Lease and Rent Control) Act was 
pointed out. On account of the suggestion, 
when the Act came to be extensively amended 
rules have been framed for the bringing in of 

legal representatives on record. The above 
decision quoted the observations of Sir Fre- 
derick Gentle C. J. and Govindarajachari J 
ln Abdul Khadir Hadjiar v. A. K Murthi’* 
1947-2 MLJ 482. The learned Chief Justice 

It is, in my view, to be regretted th^t thp 
provisions of the Code have not been mad! 

Act ” Cable t0 proceedln ^ s under the Control 

Again, 

“I have already expressed the view that in 
the absence of incorporation of the DrovisiW 
of the Code of Civil Procedure in P f he mils 
of Procedure for the tribunals under the Con- 

anffiilatmn 1 of re thl S ? usti fication for the 
application of the principles of those nrovi 

sions, otherwise it would mean Applying 
app1ic a ble.” 1S1 ° nS When the ^ ■» 

S5A tac'M. c p M go jgg 


Iffilh~ If a c j a n , at r h 77 Ram G G0e ?P v - S Kumar have pointed' out thaftta Ippenate^uTho^ify 

Singn , 34 Csl 677 snd • — ^Ansntharain under the IV^sdrss Act is of iqar u or . ^^. 4 . _ ■» 

v. Appu Hegade’, 37 MLJ 162 antha «^ Shetty aU the ordinary ^wers'lflh^fonefllt^hfJ 


(7) Therefore we have next to consirteT. 
whether O. 47, R. 1, Civil P. C. applies. Il ls 
now well settled once again, that it is only 
when the court, m this case the High Court 
which is appealed to or wherein revision is 
applied for, is one of the ordinary courts of the 
country with regard to whose procedure, orders, 


0 n nas nor got 

all the ordinary powers of the appellate court 

of the land. 

face - of these cle ar decisions 
holding that the provisions of the Code of Civil 

Procedure do not apply and if the Act itself is 

a self-contained one there is no point in con" 

tending that by reason of S. 141, Civil P. C th* 

provision for review is attracted. This noint 

was considered in — ‘Anantharaju Shetty v 
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Appu Hegade', 37 ML-J 162, referred to above 
and it was pointed out there that the section 
only empowers the Judge to regulate judicial 
trials by rules as to summoning of witnesses 
etc., which are to be found in the Code and not 
that the Code is to be applied in its entirety 
to such proceedings, including power of appeal 
and of review. 

This contention however does not really arise 
;in this case because S. 141, Civil P. C., is 
| indicative of general enunciation of the prin- 
ciple by the Legislature that to all judicial 
proceedings the Code of Civil Procedure is 
applicable and I have pointed out how the 
Judicial Committee of the Privy Council has 
held that this arises only where the proceedings 
reach the court appealed to as one of the 
ordinary courts of the country with regard to 
whose procedure, orders and decrees the rules 
of the Code of Civil Procedure are applicable, 
and which is not the case in so far as this spe- 
cial enactment is concerned as was found to be 
the case with regard to the Madras Hindu 
Religious Endowments Act in — ‘Anantharaju 
Shetty v. Appu Hegade’, 37 MLJ 162. 

(10) Therefore, this application for review 
does not lie and consequently it is dismissed 
and in the circumstances without costs. 

B/V.R.B. Application dismissed. 
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RAGHAVA RAO J. 

Ratnam Pillai and others, Appellants v. 
Ganapathi Subramaniya Aiyar, Respondents. 

Second Appeal No. 2590 of 1948, D/- 29-7-1952. 

Hindu Law — Widow’s estate — Alienation 

— Alienation of entire estate for maintenance 

— Excess of authority. 

Where the widow was a paralytic and 
also an aged woman, and unless from year 
to year one bit or other of the estate in 
her possession should be sold out, the 
money required for her actual mainte- 
nance could not be met by the widow, and 
therefore instead of going on with aliena- 
tions of bits of property from year to year 
she went on with a single alienation of 
the whole estate making out of the bulk 
of the consideration for the sale a fund 
from out of which her future maintenance 
would come: 

Held that this sort of conversion of im- 
moveable estate into a cash fund, although 
it might be that from out of the fund she 
meant to maintain herself, was absolutely 
beyond the powers of the widow. (Para 1) 

K. V. Venkatasubramania Iyer and N. K. 
Vinayagam, for Appellants; M. S. Venkatarama 
Iyer, for Respondent. 

JUDGMENT: This, in my opinion, is a clear 
case in which the appeal has to be allowed. I 
have, however, since reservation of judgment, 
carefully considered the pathetic appeal that 
Mr. M. S. Venkatarama Aiyar, made on behalf 
of the widow and the alienee from the widow. 
I still find that the only course which I can 
take is to allow the appeal. The widow in this 
case sold practically all the immoveable pro- 
perty in her possession for a sum of Rs. 4800 
out of which she utilised a sum of Rs. 1440 
for the discharge of debts binding on the 
estate, and as regards the balance of the con- 
sideration of the sale deed, she deposited it 
with her brother as more or less a fund for her 
future maintenance. 


It has been argued for the alienee that the 
widow was a paralytic and also an aged 
woman, and unless from year to year one bit 
or other ol the estate in her possession should 
be sold out, the money required for her actual 
maintenance could not be met by the widow 
so that if instead of going on with alienations 
of bits of property from year to year she went 
on with a single alienation of the whole estate 
making out of the bulk of the consideration for 
the saie a fund from out of which her future 
maintenance would come, there would be 
nothing objectionable in it, and such an act 
could not be regarded as an excess of the 
authority of the widow under the limited 
estate which she had. It is perfectly clear to my 
mind that this sort of conversion of immoveable 
estate into a cash fund, although it may 
be that from out of the fund she meant to 
maintain herself is absolutely beyond the 
powers of the widow. 

Ordinarily speaking, an alienation of the 
corpus is forbidden except for necessity or 
benefit of the estate, and in the present case 
except to the extent of the debts binding on 
the estate, which were, in fact, discharged from 
out of a part of the consideration for the sale, 
it cannot be said that there were any circum- 
stances of compelling necessity to justify the 
widow in converting the corpus into cash. 

(2) No doubt, the argument ad miscricordiam 
addressed by Mr. Venkatarama Aiyar with 
his usual ability impressed me somewhat at the 
time of the hearing of the appeal; but on a 
careful consideration, I can only say that hard 
cases make bad law, and if I give effect to the 
argument of the respondent in this case, it will 
be no more than to create a bad precedent on 
the ground of the peculiar hardship of the 
party in the present case. In fact, the sale 
deed itself does not state that on account of 
the impossibility or impracticability of aliena* 
lions of bits of the estate from year to year, 
as the need for her maintenance might arise, 
the widow had to resort to the method of an 
alienation of the entire estate for a sum of Rs. 
1800, and there was set out no circumstance 
which rendered it impossible or which would 
render it impossible to make alienations of 
such bits of the property as might be required 
for her future maintenance from time to time, 

Mr. Venkatarama Aiyar argued that if such 
recitals were found in the sale deed, they might 
be construed as recitals deliberately inserted 
into the sale deed for the purpose of a show of 
necessity for the transaction. That may or may 
not be, and I do not know what the court would 
have done with such recitals, had they been 
found in the sale deed. The thing that matters 
is that there are no recitals in the sale deed. 
No doubt, one witness has been examined to 
show that in the circumstances in which the 
widow was situate on account of her getting 
about 50 kalams of paddy as the residue out 
of the income of the property from year to year* 
which as Mr. Venkatarama Aiyar has pointed 
out, would not be worth more than Rs. 70i 
there would be every necessity for the widow 
to alienate a ‘mah* or two of the property from 
year to year. . 

As I have said, the matter ought to oe 
judged by the condition in which the estate 
and the widow stood at the time of the ^lie- 
nation and not by reference to the possibility or 
sales of small bits of property out of the whole 
estate, instead of which the widow alienated 
the entire corpus making, as I have already 
said, of the bulk of the consideration a fund 
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to be kept by her brother for her future main- 
tenance purposes. In my opinion, it is unneces- 
s ary to cite any authority in support of the 
yiew that I am taking; but if authority were 
needed, it would be found in a case, cited by 
Mr. K V. V enkatasubramama Aiyar, learned 
counsel for the appellants, of the Bombay Him 
Court decided by (Beaumont C. J.?) and re- 

S ' BorfleT K “ hlba V ' Sarubai B1 ™'. 

s y aesrArsar' & 

Bombay High Court has referred to in the case 
above noted, and I have no hesitation in 
allowing the appeal setting aside the judgment 
and decree of the lower appellate Court and 
restoring the judgment and decree of the trial 
court with costs throughout. Time for denosit- 

leave' 16 amoun ^ ^ ree months from today. No 


In re Chinnathambi ( Basheer Ahmed Sayeed J.) 
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B/V.R.B. 


Appeal allowed. 
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SOMASUNDARAM AND BASHEER 
AHMED SAYEED JJ 
In re Chinnathambi, Appellant 

to be dead A hanging: B by rope — Death caus? 
ed by hanging - Offence not murder 

5* ealt a blow on his wife B who was 
thereby rendered unconscious. Thinking R 

to be dead, A tied her bv a rnn^ u g B 
ed her to a beam in order to create a falle' 
evidence. In the trial of A for murderinl 
B > 11 was proved that B’s death was caus 

V,?, + A the bl0W - but by the hinging 5 ' 

Held that as A did not intend tn * K 
B’s death by hanging and hi , t0 cau ? e 

alco g i^ng a to b hl y belief' 1 inlrd de ? d 

! P yX Se ^d^af ‘ 

punishable und°er “wSfnS « ifflS? 

Anno: I.P.C., S. 300 N. 4 S. 325 N ? ^ 

A. B. Nambiar, for K Krishna \/r' 

Accused; The Asst. Public Prosecutor? 0 ^ the" 

having murdered his wife, one Pa£ni < ? ted for 
about the 28th July 1951, at about °u.- or 
time, at Thiruvagoundanur and 1 ifmpJightmg 

transportation fo? life by’ the to 

tlo ? al f aasi ° as Ju ^ e Salem dlvktoS 
(2) The prosecution story is that u 

been some misunderstanding and quarrels 1 ^ 6 

ween the appellant and his wife Q blth' h£ t_ 

young couple in respect of certain jewels fhnf 
had been made for the wife hv 11 

The silver anklet which was nfade P ella nt. 
the appellant seems to have blln JgL*? by 
to a relation of the wife- and she Jac away 
tioned about it and then some quarrel ensued 
in respect thereof. Subsequently, whel the wffe 
again went to her parents’ house she is slid to 
have parted with silver bangles that were Tad! 
lor her by the appellant. On that occlsfon thl 


appellant grew very wild and after rebuking 
her seems to have dealt a blow as a result !! 
wmch two injuries were caused to die decease, 
as spoken to oy the medical evidence. Cv - ase< -- 

(3) The post-mortem certificate reveals tha- 
tnere were two injuries which were not Lrv 
serious but were ot a simple nature. As a result 
of tne blow on the head, the deceased is said 
to have become unconscious and alter she h! 
came unconscious the appellant tied a rone 

round her neck and tied her to the beam 
the room and closed the door Heann ™ th! 

wf I t l3t , bad been created in the room P 

other’ P 3 w d l rUSh 5 d to f the spoc oae after ’an- 
~ • v ^- 1 cried out against the appellant- 

n? had committed such an olience against" 

lafer^heard P°W^ R 2 , also who rfshed 
iaiei neaid P. W. 1 exclaim that the aDirellam 

had committed such an oiience. P W j alci> 

heard to a similar effect. At first. They saw th! 

body hanging from the beam by a rope and 

subsequently they saw the body being brought 

down by the appellant cutting thc rope § 

f'h P - y^' f spoke to these facts in her r, tate 
ment under S. 164, Cr. P. C. P Ws. 2 and 3 

SP °fh t0 c these facts in the committai Court but 
in the Sessions Court all these witnesses bl- 
t c , aal ® hostne and they were treated as such by 
thi. prosecution and were allowed to be cross^ 

menTIf d P by w h6 i PubliC , P ^ osecutor - The state- 
ment of P. W 1 recorded under S. 164 Cr 

P - ^ so the statements of P. Ws. 2 and ' 

recorded before the committal magistrate have 
been marked under S. 288, Cr. P C „ sub 

s!onf™urt Ce 10 thS trial be f° re the Sell 

(5) *111016 is no direct eye-witness to thp 
beating by the appellant by any stick or nnv 

other weapon; but the medical evidence £ 

P° slt I ve to the effect and that two injuries were 
iound on the person of the deceased The medi- 
al t evldence * ls , also Positive on the fact tha- 
deatn was not due to these injuries but it was 
due to asphyxia which was due to the hanging 
by the rope. That the body was hanging Infill 
room by the rope and that it was brought down 
have also been made fairly clear from the evU 
dunce of the witnesses that have spoken at the 
earlier stage and whose evidence has been 
marked, it transpires from the evidence tint 
he appellant having caused a blow as a re- 
sult 9 f which the deceased woman got ur 
conscious tied her by a rope and then handed 
her to the beam being afraid that the blow hid 
caused the death of the woman, while actual 
^ according to the medical evidence death 
had not been caused by the blow dealt by him 

(6) The question is what Pvapfii, 

° ffeace «? a f h as been committed by the Ipn^f 

lant? We are unable to see that f, ppel ~ 

that has been committed bv thol tbe ' Offence 

the facts of this care would be lne P !f ant ,° n 

ing that the hanging has lair J* s> convl " c ' 
to create a false evidence th ® ln order 

and belief that the wlman lnl anlj" 1 ^ 6 ^ 1 ° R 
a result of the blow th! a d T<- dled u 3f 

the hansine tl* 5 reaUy been ^used by 

tne nangmg itself. It cannot be said that the 
appellant intended to cause the death by hang! 
ing He was only hanging a body which was 
dead already according to his belief in order! 

landed e hv t! PPear that the woman S ot herself I 
hanged by the rope and died as a result there-! 

of. In such a case, the offence that has been 

would be one of grievous hurt which 
would faU under S. 325 IPC, and not an offence- 


240 Madras 



Vi f.ki Chettiar v. KarioN Chettiar (Chandra Reddi J.) A. I. R. 


under S. 302 of the Code. This case is governed 
by the ruling given by the Full Bench in — ‘Pala- 
ni Goundun v. Emperor’, 42 Mad. 547 where 
the tacts have been more or less similar to the 
tacts that emerge in this case. The appellant 
is, thereiore, liable to be punished only under 
S. 325, i. P. C. as he is proved to be guilty of 
only that olfence and nothing more. He has 
dealt the blow which made the woman be- 
come unconscious, so much so that it created 
the impression and belief in the mind of the 
appellant as if she was dead. 

(7) The evidence of P. Ws. G and 7 also goes 
to prove that the hanging was done by the ap- 
pellant under the impression that the deceased 
woman had died by reason of the blow which 
he dealt on her. Therefore, taking into consi- 
deration the material furnished by Exs. P. 4 
and P. fj and the evidence of P. Ws. 6 & 7, the 
conclusion could be only that the ofience of 
which tiie appellant is guilty is one that falls 
under S. 325 I. P. C. We, therefore, think that 
the conviction and sentence of transportation 
for life under S. 302, I. P. C. cannot be sus- 
tained. They have, therefore, to be set aside. 
As we are of the opinion that an offence has 
been proved only under S. 325 I. P. G, we think 
the appellant has to be convicted under that 
section and sentenced, to seven years’ rigorous 
imprisonment. The conviction and sentence 
are accordingly modified and the revision is 
dismissed. 

B/D.R.R. Order accordingly. 


AXR. 1553 MADRAS 240 (Vol. 40, C. N. 90) 


S. Ramachandra Aiyar, for Appellants; K. 
Veeraswami and C. N. Pattabhiraman, for Res- 
pondents. 

JUDGMENT : Defendants 1 to 4 are the ap- 
pellants. The plaintiff filed the suit for partition 
of the joint family properties of himself and 
defendants 1 to G, defendants 1, 5 and 6 being 
his brothers and defendants 2 to 4 being the 
sons of a deceased brother of his, who died 
even during the lifetime of their father, Peddi 
Chetti. The joint family properties consisted of 
76 acres of land, two houses and vacant sites. 
In 1929, a creditor of the plaintiff filed a small 
cause suit, obtained a decree and brought his 
share of the joint family properties to sale in 
execution of the decree. The decree-holder him- 
self purchased the share and obtained symboli- 
cal delivery of the same. Shortly thereafter, 
Peddi Chetti, as manager of the joint family, 
obtained a release of it from the auction pur- 
chaser on payment of Rs. 300 as seen from Ex. 
B. 1 dated 13-9-1933. Peddi Chetti seems to 
have died in or about 1937 and the members of 
the family seem to have continued as a joint 
family. Later on, the defendants denied a share 
to the plaintiff in the joint family properties on 
the ground that, by reason of the sale of his 
share in execution of the small cause decree, he 
ceased to have any interest therein. This led 
the plaintiff to bring the present suit. 

(2) The defence to the suit was that there 
was a partition in 1934 at which the family pro- 
perties were divided between Peddi Chetti and 
his other sons excluding the plaintiff and that 
the plaintiff was not given any share in the 
family properties owing to his having lost all 
interest therein by virtue of the sale of his 
share in execution of the small cause decree. 



CHANDRA REDDI J. . 

Vocri Chettiar and others, Appellants v. 
Karion Chettiar and others, Respondents. 

Second Appeal No. 2253 of 1948, D/- 22-7-52. 

Hindu law — Joint Family — Sale of un- 
divided share of member in execution of decree 
against him — Repurchase of share by joint 
family — Acquisition is for benefit of whole 
family including the alienating member — He 
can share in subsequent partition. 

Despite the sale of the undivided share 
of a member in the joint family properties, 
in ex< cution of a decree against him, the 
member continues to be a member of the 
joint family, because the alienation of the 
undivided share of a member of a . joint 
family does not bring about a disruption in 
the family. The result is that the sale does 
not make any difference so far as the 
status of the member, as a member of the 
joint family is concerned. That being so, 
ihe repurchase of his undivided share by 
the family cannot be said to be only for the 
benefit of the non-alienating members, un- 
less it is proved to be so with reference to 
the terms of the document, Ex. B. 1 read in 
the light of the recitals in the other rele- 
vant documents. Where on the other hand 
the relevant documents show that the ac- 
quisition was for the benefit of the whole 
family and not for the benefit of the non- 
alienating members only, the member can- 
not be excluded from a share in the joint 
family properties. But in allotting his share 
in the joint family properties to him, he 
should be debited with the sum paid by the 
joint family for the purpose of getting back 
his share. (Paras 4, 5) 


(3) The trial court decreed the plaintiffs 
claim only for a l/25th share in the joint 
family properties on the ground that the re- 
lease of the plaintiff’s share by the auction- 
purchaser was only for the benefit of Peddi 
Cetti and, therefore, the plaintiff was entitled 
only to a l/5th share in that property after the 
death of Peddi Chetti. On appeal, the District 
Judge reversed the decree of the trial court in 
the view that the release under Ex. B. 1 was 
for the benefit of the whole joint family. The 
defendants, who are aggrieved by that decision, 
have preferred this second appeal. 

(4) In support of this appeal, various conten- 
tions were raised by Mr. Ramachandra Aiyar, 
the chief of which is that the repurchase or re- 
lease of the plaintiff’s share under Ex. B. 1 was 
only for the benefit of the non-alienating mem- 
bers and, therefore, the plaintiff would not be 
entitled to a l/5th share in the whole joint 
family properties but only to a l/5th share in 
the share of the father. I do not think that 
there is much substance in this contention. It 
cannot be disputed that despite the sale of the 
undivided share of the plaintiff in the joint 
family properties, the plaintiff continued to be 
a member thereof, because the alienation of the 
undivided share of a member of a joint 'family 
does not bring about a disruption in the 
family. The result is that the sale does 
not make any difference so far as the 
status of the plaintiff as a member or 
the joint family is concerned. That, being so, 
the repurchase of the plaintiff's undivided share 
by the family cannot be said to be only for the 
benefit of the non-alienating members, unless 
it is proved to be so with reference to the terms 
of the document. Ex. B. 1 read in the light or 
the recitals in the other relevant documents, 
shows that the acquisition was for the benefit oi 
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the whole family and not for the benefit of non- 
a lien a ting members or only for the benefit of 

, e . Hence > there is no reason why the 

plaintiff should be excluded from a share in 
the joint family properties. In this view, I must 
say that the judgment of the lower appellate 
court that the plaintiff is entitled to a l/5th 
share in the joint family properties is correct 
and cannot be successfully challenged. 

(5) But in allotting l/5th share in the joint 
family properties to the plaintiff, the lower ap- 
pellate court should have debited the plaintiff 
with the sum of Rs. 300 paid by the joint 
family for the purpose of getting back the 
share of the plaintiff. 

(6) Mr. Viraswami strenuously argued that 
the other members of the family are not entitl- 
ed to ask that this sum of Rs. 300 should be 
debited to the share of the plaintiff. This objec- 
tion can be answered by referring to a passage 

m Mayne’s Hindu Law and Usage (11th Edn°) 
page 516 : 

are made to any member for 
his separate and exclusive purpose for which 
he would have no right whatever to call upon 
the family purse, or to discharge his own 
personal debts, contracted for his own exclu- 
sive benefit without the authority of the 
other members and there is no intention of 
making a present of them to him, the moneys 
advanced might be treated as joint family 
funds in his hands which are to be brought 
into the hotchpot at the division ” 

There is no suggestion that the debt incurred 
was not for the separate and exclusive purpose 
of the plaintiff for which he could not legiti- 
mately have a charge upon the joint family 

purse. In these circumstances, the plaintiff is 

certamiy liable to be debited with the money 
spent on his behalf for the purpose of getting 
back his share in the joint family property It 
follows that the plaintiff will be entitled tn 

thi^ tl lia S bmty. in the family properties subject to 

- (7) With this modification, the second appeal 

costs S tooughout e Plalntiff Win get 2/3rds of his 
B/R.G.D. Appeal dismissed 
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RAMASWAMI J. 

p U blic Prosecutor, Appellant v. Dada Hai 
Ibrahim Helan, Respondent. J 

Criminal Appeal No. 698 of 1951, D/- 24-7-52 

Madras r? r n V wT °1 deration Act (3 o 
1918), S # 5 (1) (a) and (b) read with Rx 

and 28 D - Sanitary Inspector purchasinj 
small Quantity of flour for analysis Prin 

paid and acknowledged by regular receipts I 
There is sale. * * 


s ?nitary Inspector went and demanded 
a small quantity of Bengal gram dhal and 
flour kept for sale in a godown. He was 
sold a pavu for two annas and the sale 
was acknowledged by the clerk of the firm 
in the receipts which were properly proved 
On examination, it was found that they 

contained artificial, water-soluble-yellow- 

colouring matter derived from coal-tar 


Held the transaction amounted to a sale 
and the merchant was guilty of an offence 
under S. 5 (1) (a) and (b) read with Rr. 29 
and 28 D framed under clause (2) of 
S. 20 (f) and G. O. No. 680 P.-H., dated 
'24-2-50 as amended in G. O. No. 1613 P.H., 

1953 Mad/31 & 32 


dated 5-5-50: 1948 MWN Cr. 32 and 1944 
MWN Cr. 131, Foil.; AIR 1942 Mad 609, 
Disting. (Paras 6, 7) 

Appellant in person; M. Santosh, for Respon- 


dent. 


d ™^ MENT: This is an appeal preferred by 
the State against the order of acquittal by the 
Stationary Sub-Magistrate, Mangalore in C P 
Nos. 14 and 19 of 1951. § 5 ln C ' 


VW xac OilUIb iaClb 


v / j , 7 ~ ~ — vw uiv.. wn iiiiormaxion 

received, the Sanitary Inspector Sri Sanjeevi 
Rao went to the shop of Janab Dada Haji Ibra- 
him Halan on 28-9-1950 at about 10-45 a.m 
i"he Sanitary Inspector demanded and purchased 
one pavu of Bengal gram dhal and ten palams 
of flour at two annas each from out of the 
stock which was kept for sale in the godown 
situated at door No. 113 of the 20th Ward of 
Mangalore municipality. This purchase is 
spoken to not only by this Sanjeevi Rao exa- 
mined as P. W. i but also by two receipts taken 
from this merchant marked as Exs. P l and 
P 2 & which have been signed “per pro. Dada 
Haji Ibrahim Halari” by a clerk of that firm 
Ihe purchases were bottled and then they have 
been submitted to the Analyst. On examina- 
tl °n has be en found that they contained 
artificial water-soluble-yellow-qolouring matter 
derived from coal-tar. Therefore this merchant 
has been put up for an offence under S. 5 
(1) (a) and (b) of the Madras Act III of 1918 
read with Rr. 29 and 28-D framed under Cl. (f) 
5 ?b-s. S. 20 of the aforesaid Act and 

P- S' S 0 '-. 680 P - H - J dated 24-2-1950 as amended 
in G. O. No. 1613 Public Health, dated 5-5-1950. 


(3) On coming to court, this Haji Ibrahim 
Hilari who was represented by a special vakalat 
contended that he was not guilty of the offence 
with which he was charged and stated nothing 
more than that and his learned advocate pro- 
ceeded to argue on the information available 
without further examination or adduction of 
evidence on the part of the accused. 

(4) The learned Magistrate who tried this 
case came to the conclusion that the accused 
should be acquitted on two grounds, viz., that 
Exs. P. 1 and P. 2 have not been properly proved 
and secondly, that the sale in this case was not 
a voluntary transaction. The State has there- 
upon instructed the learned Public Prosecutor to 
file this appeal. 

(5) In my opinion, both the grounds put for- 
ward by the learned Magistrate are totally 
devoid of any substance. First of all, Exs. P. 1 
and P. 2 have been taken from the accused in 
the presence of the Sanitary Inspector PW 1 
They have been signed then and there for the 
accused by one of his clerks. The learned 
Magistrate seems to have a singular idea of the 
provisions of the Evidence Act in that he thinks 
that a document cannot be proved by a person 
who was present when the statement therein was 
made and reduced to writing. So the first point 
taken by the learned Magistrate, beyond exhi- 
biting his own ignorance of the rule of hearsay 
evidence, merits no attention at our hands and 
it has got to be rejected. 

(6) Turning to the second point the learned 
advocate on behalf of the accused before me 
relies upon the decision of Horwill J. in — Tn 
re Ballamkonda Kanakayya’, AIR 1942 Mad 
609. In that case what happened was that A 
was the owner of shop where he kept and 
offered ghee for sale. B was working in that 
shop and his duty was to sell the ghee to cus- 
tomers. The Sanitary Inspector entered the 
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shop, exercised his powers under S. 14 and 
demanded a sample i'rom B who was then sell- 
ing articles in his master’s absence. The 
sample was found adulterated ghee and both 
the accused were prosecuted. The learned 
Judge remained as follows: 


“The charge against the petitioner was of 
ollering ghee for sale; but it was argued that 
he would be guilty of selling the ghee. A 
sale is a voluntary transaction, even when it 
is preceded by an agreement to sell. When 
a person exhibits articles in his shop he is 
making a general offer to sell them, and any 
person who comes into the shop and oilers 
the price accepts his offer; but the intending 
purchaser cannot use physical force or threats 
to compel the owner to part with the goods. 
If he does, the transaction is not a sale. If 
the Sanitary Inspector has not exercised his 
powers under S. 14, but had merely tendered 
the money and the petitioner had voluntarily 
handed over the goods, then there would have 
been a sale; and the fact that it was subse- 


quently found that the goods were required 
not for consumption but for analysis, would 
make no difference to the nature of the 
transaction that had been entered into. In 
this case, the petitioner would presumably not 
have parted wjth the goods voluntarily when 
he knew that they would be used for the 
purpose of bringing a case against him and 
his master. The petitioner was not there- 
fore guilty of selling ghee. Lakshmana Rao 
J. in a similar case held that the parting 
with a commodity when it is demanded by 
the Sanitary Inspector in the exercise of his 
power under S. 14 of the Act did not amount 


to a sale.” 


1 was a sale at all, even though I am con- 
vinced that it is also a sale.” 

In this ease I have already pointed out how the 
Sanitary Inspector went and demanded a small 
quantity of Bengal gram dhal and flour kept 
lor sale in the godown and how he was sold a 
pavu for two annas and how this is acknow- 
ledged in the receipts Exs. P. 1 and P. 2 which 
have been properly proved. Therefore, the 
facts of this case fall directly under the deci- 
sion in — ‘Public Prosecutor v. Rama- 
chandrayya’, 1948 MWN Crl. 32, cited above 
and the second ground on which the Magis- 
trate acquitted this accused cannot be sup- 
ported and has got to be rejected as wholly 
untenable. 

( 7 ) In the result, the acquittal is set aside 
and the accused is convicted under S. 5(1) (a) 
and (b) of Madras Act III of 1918 read with 
rules 29 and 28-D framed under cl. (2) of 
S. 20 (f) and G. O. No. 680 P. H. dated 24-2-1950 
as amended in G. O. No. 1613 P. H. dated 
5-5-1950. 

(8) The sentence to be awarded remains to 
be considered and having regard to the time 
which has elapsed, I think a moderate fine 
may meet the ends of justice. The accused is 
fined a sum of Rs. 50. 

B./D.R.R. Acquittal set aside. 
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RAMASWAMI J. 

Aehainmagari Venkata Reddy, Petitioner v. 
The State, Respondent. 

Criminal Revn. Case No. 727 of 1951 and 
Criminal Revn. Petn. No. 721 of 1951, D/-23-7- 
1952. 


The facts of this case are however different 
and fall within the later decision in — ‘Public 
Prosecutor v. Ramaehandrayya, 1948 M. W. N. 
Crl. 32. In that case what happened was that 
the Sanitary Inspector got a quantity of milk 
not obviously for his consumption or drinking 
more milk but only for the purpose of having 
that milk tested for finding out whether it had 
been adulterated. This transaction was describ- 
ed as not being a sale by the learned advocate 
who appeared for the accused in that case. 
Govinda Menon J. who went into the matter at 
great length held, following a previous judgment 
of this court by Kuppuswarni Aiyar ,1. in — 
‘Public Prosecutor v. Narayan Sing’, 1944 MWN 
Cr. 131, that the transaction was a sale. 

The learned Judge remarked: 

“in — ‘Public Prosecutor v. Narayan Sing’. 
1944 MWN Cr. 131, Kuppuswarni Iyer J. has 
held that when a Sanitary Inspector pur- 
chased milk from the accused, tested it and 
found it was adulterated, the transaction 
amounted to a purchase and therefore the 
accused was guilty under rule 29 (b) of the 
rules and S. 5 (1) (b) read with rule 27 of 
the Madras Prevention of Adulteration Act. 
Moreover, in this case Ex. P. 2 the receipt 
contains an admission by the second accused 
that he was selling buffalo milk to the 
Marathi Vilas Coffee hotel and the transac- 
tion by which P.W. 1 got the sample is also 
admitted to be a sale. Apart from the ad- 
mission contained in Ex. P. 2 when Mr. Ven- 
katasubbiah exchanged money consideration 
for the milk, he was acting as a purchaser 
and the society, a separate legal entity, was 
performing a contract of sale in delivering 
milk. Therefore it may even be unnecessary 
to decide whether the transaction with P. V/. 


Penal Code (1860), S. 268 — Public nuisance 
— Stagnation of water. 

A person commits a public nuisance if he 
by raising the level and crossbunding a 
rastha causes stagnation of water leading 
to breeding of mosquitoes etc., giving rise 
to offensive smell and causing to the per- 
sons living in the vicinity danger to their 
health and annoyance. (Para 4) 

Anno: Penal Code, S. 268 N. 1. 

P. Basi Reddi and I. Baliah, for Petitioner; 
The Public Prosecutor, for the State. 

ORDER : The short point for determination 
in this revision is whether the act attributed to 
the accused amounted to a public nuisance. 

(2) The word “nuisance” has been defined by 
Stephen to be anything done to the hurt or an- 
noj'ance of the lands, tenements, or heredita- 
ments of another and not amounting to tres- 
pass. (Stephen, III, 499). The word “nuisance” 
is derived from the French word ‘nuire\ to do 
hurt or to annoy. Blackstone describes (no 
eumentum) as something that “worketh hurt, 
inconvenience or damage”. The offence of pub- 
lic nuisance may thus be analysed (i) it may 
be caused either by an act or illegal omission 
(ii) the effect thereof must be either injury, 
danger or annoyance (iii) actually caused 
either to the public or to that portion of the 
public who dwell or occupy property in the 
vicinity or (iv) threatened of necessity to per- 
sons who may have occasion to use any public 
right. 

(3) Bearing these principles in mind, let us 
examine what the accused did. The accusation 
is that on 2-6-1950, the petitioner before us 
raised the level of the public rastha in front of 
his northern house and also constructed a cross 
bund across the rastha at the boundary bet- 
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ween the two houses with the result that the 
flow of rain-water northernwards through the 
rastha was impeded, if not completely obstruct- 
ed and. the water began to stagnate in the 
rastha in front of the southern house 3 causing 
annoyance to the complainant and the other re- 
sidents of the village entitled to use the rastha 
(4) These facts proved through P. Ws. 1 to 
4 and whose evidence was not seriously con- 
tradicted by the three D. Ws., establish the 
acts of the accused, viz., raising the level and 
cross-bunding and the result therefrom namely 
stagnation of water leading to breeding of mos- 
quitoes etc., and giving rise to offensive smell 
and causing to the persons living in the vici- 
nity danger to their health and annoyance and 
threatening also such injury and annoyance to 
the persons who would of necessity be com- 
pelled to use that part of the rastha. 

i . . . case of public nuisance 

having been made out, there are no merits in 
this revision petition and it is hereby dismiss- 
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B/V.S.B 


Revision dismissed. 


A.I.R. 1953 MADRAS 243 (Voi. 40, C. N. 93) 

RAMASWAMI J. 

Petitioner^ immagadda Raghavalu and others. 

Criminal Revn. Case No. 1274 of 1951 iTVi 
?952 al ReVn ' Petn ' N0 ' 1232 of 195°), D/- 31-7- 

(a) Public Gambling Act (1867), S 4 — 
Madras Gaming Act (3 of 193())) g and 

Essentials to constitute offence under S 9 

— Gaming on Sankaranti day _ Absence ' 

evidence that house was common gamin' 
house — No offence. 6 “ • 

In order to make out the offence of pam- 
mg in a common gaming house, first of all 
the gambling must be in a common gam- 
ing house. The mere fact that occasionally 

nprh!nc US f d t0 pay cards m a house and 
perhaps for money does not necessarily 

make it a common gaming house”. The 
term common gaming house” must at 
least imply that the house was one used as 
a place of public resort and a common 
gaming house is one in which a large num- 
ber of persons are invited habitually to 
congregate for the purpose of gaming and 
it makes no difference that thehouse was 
not open to all persons who might be desir- 
ous of using the same for gaming Second 
ly, under the definition of the common 
gaming house as defined in S 3 Madras 
Gaming Act the element of profit “ 
is an essential ingredient and when this 
is negatived by the evidence the™ noth! 
mg to warrant a conviction of the persons 
found m such a house under S. 9 of the said 
Act which postulates of course the position 
of persons found gaming or present for the 
purpose of _ gaming in a common gamin* 
house. It is unnecessary that the Police 
Officer should see the persons in the act of 
gambling. The words “found gaming” 
have a wider meaning than “seen gamin 
The word “found” is more akin to the 
word “discovered” in its nature and pur- 
pose and that therefore if people are found 
by the police in such circumstances that 
it is clear that when the police came upon 
the scene they were engaged in gaming the 
section applies. (Para 4) 

Where the gambling takes place in a 
house on the Sankaranti day on which 


such gambling takes place according to 
local custom and there is no evidence to 
snow that the house is a common gamine- 
nouse, no offence under S. 9, Madras Gam- 
ing Act, is constituted. (Para m 

Anno: Public Gambling Act, S. 4 N 1 

(b) Public Gambling Act (1867), S 5 
.search warrant — Form of — (Madras Gam i,T 

Act (3 of 1930), S. 5). “viaaras Gamin 

There is no prescribed form for warrant 
unoer S. 5 and S. 5 does not require the 
Magistrate to record anywhere his reasons 
lor believing any information the police 

™ a ^ havs erven him nor even the fact that 
he had reason to believe that any place is 

3 common gaming house, and all 
tha„ it requires is that the Magistrate shall 
have reason to believe and that if he has 
he can issue his warrant not in any parti- 

ntv r tn f0r th P bUt , hlS warrant giving y autho- 
Jiy to to® police officer to do certain 

things: AIR 1938 Mad 550, Rel. on. rlain 

Anno: Public Gam. Act, S. 5 N. ^ 

(c) Criminal P. C. (1898), S. 556 — “Per 
L lntei ' est S d ” ~ Meie fact ^at a Mag"! 

fwoa has issued a search warrant under 5 

. Gaming Act, is not sufficient to dis-’ 
qualify him to try the case himself. 

mor P 5 t 5 h’r, C [l minaI P •• C - re< 3 ui res something 

der S 5 o SUS - ot ' a wa rrant, un- 

i’ . Madr as Gaming Act, by the 

Ma^utrate in order to be considered as a 

h!m ty r° r pe r son ally interested precluding 
him from hearing the case. It deDends 

upon the nature and extent of the enquiry 

™ ade h by the Magistrate before issuing the 
seaich warrant as to whether he should or 
£houid not try the case. If the Magistrate 
had made an elaborate enquiry and had 
come to express his opinion before the 
issue of the warrant and his warrant re- 
sults therefrom then his own judicial con- 
science should suggest to him that he not 

t\ n l 3 ti e t0 b ™f an °P en mind, should 

19 0 2VZah he 24 C 7 a Reborn 1938 Nag 63 
Anno: Cr. P. C., S. 556 N. 5. ^ 7) 

(d) Public Gambling Act (1867), S 5 — 
Seaich warrant — Misdescription in — ' War 
rant wrongly describing the house in questffin 

as standing in name of accused Warran t 

giving sufficient particulars to identify that 
house had been rented and was being occupied 
by accused — Misdescription is immaterial ^ 
does not vitiate the warrant - AIR 1938 All 9?> d 
AIR 1933 Bom 79, Ref. K (Par 25 ^ 

(e) Public Gambling Act (1867) S 5 
Search under Act is not covered hv i 5 ln ~ 

Criminal P. C - Mere fart that search lit* 
nesses are not persons living • , W2t - 

w&TtSR 

Anno: Cr. P. C„ S. 103- N. 16. (P a 9) 

.sectto S r? b /or m the ia sTate f ° r Petitioners = Public Pro- 

fitecf D affainst T th S iS 3 • criminal revision case 

tbe conviction and sentence of 

2?® P . ° £F1 9\ A - No. 67 of 1951 on the 

file of the Sub-Divisional Magistrate of Bandar 

^hf conviction and sentence in C C 

Nos. 70 to 76 of 1951 on the file of the Sta- 
tionary Sub-Magistrate, Avanigadda. 

r (3) < The f a S, ts ,. are ; ° n 12-1-1951 the Sub- 

Inspector of Police of Avanigadda approached 


cr 
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the Stationary Sub Magistrate of Avanigadda 
with a requisition, Ex. P. 2; in which he stated 
that he had reliable information that gambling 
on a large scale was going on in a common 
gaming house bearing door No. 21/4 in the 
fourth ward of Avanigadda belonging to 
Tangiralla Viswanadha Sastri and requested 
the issue of a search warrant to enable him 
to search the house. The Sub-Magistrate is 
stated to have put further questions also to 
the Sub Inspector of Police as would justify 
him to issue the warrant and he is said to 
have after satisfying himself, issued a search 
warrant, Ex. D. 1. This search warrant was 
issued on 12-1-1951. In pursuance of this 
warrant on 14-1-1951 the Sub-Inspector of 
Police of Avanigadda accompanied by two 
Panchayatdars of whom one has been examin- 
ed as P. W. 1, viz., J. D. Jacob., correspondent 
of the C. B. H. School, Avanigadda, and another 
who has not been examined, is said to have 
raided the place. The seven accused persons 
who are the seven petitioners before us are 
stated to have been found playing cards for 
money in the house and the following were 
found by the Sub Inspector and Jacob. One 
set of playing cards numbering 52, money 
amounting to Rs. 152-5-10. two bed lights, two 
torch lights and two mats etc. The Station 
House officer arrested the seven accused and 
seized the above articles and money before 
the mediators and got a Panchayatnama, Ex. 
P. 1, written on the spot and charge-sheeted the 
accused. 

(3) The learned Stationary Sub-Magistrate’s 
judgment shows that this case had been tried 
under the summons procedure because he 
writes in para 2 of his judgment that when 
the accused were called on to explain after 
the substance of the accusation against them 
were stated to them they stated that that day 
being the Sankaranthi festival day Thangirala 
Anjaneya Sarma was performing Satyanara- 
yana Vritam and that on invitation from him 
they all went to his house and that the house 
was not a common gaming house and that they 
did not gamble there. 

(4) Gambling is not by itself an offence and 
it becomes one only when it takes place in a 
common gaming house or a public place, with 
the latter of which we are not concerned here. 
In order to make out the offence three things 
must concur. First of all the gambling must 
be in a common gaming house. “Common gam- 
ing house” has been defined as meaning any 
house in which cards are kept or used for the 
profit or gain of the person owning, occupying, 
using or keeping such house whether by vvay 
of charge for the use of instruments of gaming 
or of the house. The mere fact that occasionally 
people used to play cards in a house and 
perhaps for money does not necessarily make 
it a common gaming house. See — ‘Emperor 
v. Subramania’, AIR 1935 Mad 648. The term 
“common gaming house” must at least imply 
that the house was one used as a place of 
public resort and a common gaming house is 
one in which a large number of persons are 
invited habitually to congregate for the pur- 
pose of gaming and it makes no difference 
that the house was not open to all persons who 
might be desirous of using the same for gam- 
ing; ‘In re: Chinniah Naidu’, AIR 1924 Mad 
720. Secondly under the definition of the 
common gaming house as defined in S. 3 Mad- 
ras Gaming Act, the element of profit or gam 
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is an essential ingredient and when this is 
negatived by the evidence in this case there is: 
nothing to warrant a conviction of the persons 
found in such a house under S. 9 of the said 
Act which postulates of course the position of 
persons found gaming or present for the pur- 
pose of gaming in a common garping house. 
All that S. 6 of the Act says is that the instru- 
ments of gaming and the persons found in a 
place searched under S. 5 shall be evidence 
that such place is used as a common gaming 
house and that the persons found therein were 
there present for the purpose of gaming, al- 
though no play was actually seen by the Police 
officer or any of his assistants. 

In this connection, I may point out that it 
is unnecessary that the Police Officer should 
see the persons in the act of gambling. The 
words “found gaming” have a wider meaning 
than “seen gaming”. The word “found” is 
more akin to the word “discovered” in its 
nature and purpose and that therefore if peo- 
ple are found by the police in such circum- 
stances that it is clear that when the police 
came upon the scene they were engaged in 
gaming the section applies; see — ‘Ghansham- 
das v. Emperor’, AIR 1936 Sind. 126. It is only 
a piece of evidence in support of the prosecu- 
tion for an offence under S. 9. But it would 
be wrong to treat it as conclusive evidence 
warranting a finding of guilty of the persons 
found therein without anything more; see — 
‘In re Satvanarayana’, 58 Mad L W 642. I have 
already pointed out that the mere fact that 
occasionally people used to play cards at a 
house and perhaps for money does not neces- 
sarily make it a common gaming house. This 
becomes all the more so when the day on which 
the play takes place, is Sankaranthi or other 
festival day when by local custom people play 
cards. The presumption of gambling on Diwali 
day is not so strong as the gambling at other 
times; — ‘Emperor v. Shankar Dayal’, AIR 
1922 Oudh 224. A person simply allowing the 
use of his house to gamblers during Diwali 
festival without any idea of demanding rent, 
etc., cannot be said to keep a common gambling 
house: — ‘Jai Narain v. Emperor*, AIR 1919 
All. 345. Gambling in Diwali day should not 
be considered to be an offence. ‘Lachhman v. 
Emperor’, AIR 1930 Oudh 403 where it was 
found that a certain number of Hindus were 
gambling in a house on a Satam day on which, 
according to the local customs Hindus used to 
gamble and that no non-Hindus were admitted 
to the premises, held that the presumption 
under S. 7 of the Bombay Gambling Act was 
sufficiently rebutted by the fact that it was 
the Satam day on which the gambling was 
going on: — ‘Pabumal v. Emperor’, AIR 1933 

Sind. 42. 

(5) Therefore, we have to bear in mind these 
three points when we examine the evidence in 
this case to find out whether the offence had 
been made out. In this case none of the three 
conditions concur. First of all, there is no evi- 
dence whatsoever that, this house was on ®. u . se ^ 
as a place of public resort or one in which 
large number of persons were being invueu 
habitually to congregate for the purpose 
gaming. Secondly, there is not a tittle of e * 
donee regarding the element of profit, or gai 
which is an essential ingredient in the case. 
Thirdly, the gambling has taken place on 
Sankaranthi day and from the statement of tne 
accused it would seem that on Sankaranthi day 
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such gambling takes place in the houses of 
friends and there is no evidence contra. There- 
fore, none of the essential ingredients which 
have to be made out for sustaining a conviction 

under S. 9 of the Act has been made out in 
this case. 

(6) The learned advocate for the accused has 
pressed four other points in this case which 
require consideration at our hands as they arise 
in this type of cases with monotonous regula- 
rity. The first point taken by him is that there 
is no evidence showing as to how the Magis- 
trate satisfied himself that the place in ques- 
tion was a common gaming house before he 
issued the search warrant. It was held in 
‘Subrarpania Iyer, in re’, 69 Mad L J 835 that 
a search warrant issued by the Magistrate 
under S. 5, Madras Gaming Act, in the fol- 
lowing terms: 

“Whereas information has been laid before 
me that certain premises are being used as 
a common gaming house and gambling is also 
going on there and it has been made to 
appear that a search of the premises is 
necessary, I authorise you to search” 

and the warrant was issued, on the basis of 
a letter brought by the Sub-Inspector of Police 
anc ^ examining that Sub Inspector it was 
h f el o l hat * warrant satisfied the provisions 
of S. 5 of the Gaming Act. In — ‘Bontanathila 
Naranapayya, In re’, 1938-1-Mad L J 509 it 
was pointed out that there is no prescribed 
form for warrant under S. 5 and S. 5 does not 
require the Magistrate to record anywhere his 
reasons for believing any information the po- 
lice may have given him nor even the fact that 
he had reason to believe that any place is used 
as a common gaming house, and all that it re- 
quires is that the Magistrate shall have reason 
to believe and that if he has, he can issue his 
warrant not in any particular form but his war- 
rant giving authority to the police officer to do 
certain things. So point 1 fails 

(7) The second point is that the Magistrate 

ls | ue -‘l R th ® warrant is a person interested 
under S. 556, Criminal P. C. & should not have 
tried this case. S. 556 Crl. P. C. requires some! 
thing more than the mere issue of a warrant 
by the Magistrate in order to be considered as 
a party or personally interested precluding him 
from hearing the case. In fact the exflan™ 
tion gives an example, viz., 

“A Judge or Magistrate shall not be deemed 
a party or personally interested, within the 
meaning of 'the section to or in any case by 
reason only that he is a Municipal Commis- 
sioner or otherwise concerned therein in a 
public capacity or by reason only that he ha! 
viewed the place in which an offence is al- 
leged to have been committed, or any other 
place m which any other transaction mate- 
nal to the case is alleged to have occurred 
and made an enquiry in connection with the 

CaSG. 

The Illustration to the section states- 
“A as Collector upon consideration ' of infor 
mation furnished to him, directs the prose 
cution of B for a breach of the Excise Law 
A is disqualified from trying this case as a 
Magistrate”. 

Therefore it depends upon the nature and ex- 
tent of the enquiry made by the Magistrate be- 
fore issuing the warrant as to whether he 
should or should not try the case. If the Ma- 
gistrate had made an elaborate enquiry and 
had come to express his opinion before the 
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issue of the warrant and nis warrant results 
tneiefrom, then his own judicial conscience 
should suggest to him that he not being able 
to bring an open mind, should not try the case, 
ihis is the underlying reason in regard to the 
decisions in ‘Kheinchand v. Emperor’ AIR 
1938 Nag. 63 and — ‘Rajaram v. Emperor’ 
AIR 1924 Lah. 247. In the former, it was held 
that it is ordinarily undesirable that a Magis- 
trate who believes that the information that a 
house has been used as a public gambling 
house is credible should not try the case ana 
in the latter it was held that the Magistrate 
issuing the warrant may De examined by the 
accused as to the source of his information and 
the filling up of the warrant and such Magis- 
trate should not try the case himself. See also 
— ‘Venkobarao v. Emperor,’ 1948 Mad. W. N. 
153. It all depends upon the circumstances of 
each case and in this case inasmuch as the ma- 
gistrate is said to have questioned the Sub Ins- 
pector and elicited information to satisfy him- 
self and then believed him and issued the war- 
rant it would have been better if the case had 
been tried by another Magistrate. Records, 
however, do not show whether the Magistrate 
who issued the warrant was the Magistrate 
who tried this case, though it may be so be- 
cause our Sub-Magistrates love to describe 
themselves in the third persons. The second 
point is not substantial. 

(8) The third point urged is that Exs. D. 5 
and D. 6 give the house door No. 21/4 as stand- 
ing in the name of Tagirala Kameswara Rao 
and not in the name of Venami Subbamma as 
contended by the prosecution and that Viswa- 
natha Sastri has another house at Avanigadda. 
This point is without substance as on evidence 
it has been found that notwithstanding the 
omission in the warrant sufficient particulars 
have been given to identify that the house had 
been rented and was being occupied by T. 
Viswanatha Sastry. In — ‘Emperor v. Valli- 
bhai Ibrahim’, 34 Bom. L. R. 1447 it was held 
that if a warrant wrongly described the pro- 
perty to be searched it is bad but that a des- 
cription may be good in part and bad in part 
and the court may reject the bad part on the 
principle of ‘Falsa demonstratio non nocet.’ 
Then in — ‘Radheylal v. Emperor’, A. I. R. 
1938 All. 252 it was held that if the description 
in the search warrant is otherwise Adequate to 
identify the place without ambiguity, it is im- 
material that the boundaries are not specified. 
Point 3 fails. 

(9) The fourth point is that the two medi- 
ators are not persons living in the vicinity and 
that one of them has not been examined. But 
this point is without any substance because the 
search under the Gambling Act is not covered 
by the provisions ofS. 103, Cr. P. C. — ‘Mehadeo 
Prasad v. Emperor’, A. I. R. 1934 Oudh 90; 
‘Khilinda Ram v. Emperor’, AIR 1922 Lah 458 
and in re Ramprasad Ganesh Prasad, AIR 1937 
Nag 251. The search witnesses need not be 
residents of the locality and that they need not 
even be respectable. Such witnesses are not ac- 
complices and their evidence does not require 
corroboration though it should be submitted to 
careful scrutiny: In re — .‘Ramprasad v. Ga- 
nesh Prasad’, AIR 1937 Nag 251. The search 
under the Gambling Act cannot be said to be 
vitiated on the ground that the search witnesses 
live half a mile away from the accused’s house : 

— ‘Madan Prasad v. Emperor*, AIR 1934 Oudh 
90. Absence of witnesses does not affect the 
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admissibility but only the weight in regard to 
searches: — hAIalak Khan v. Emperor’, 1945 
Mad W. N. (Cri; 110. Where there is reasonable 
explanation why witnesses at site were not em- 
ployed, viz., on account of ignorance, illiterate 
people, partisan witnesses who would not 
stick to truth but are likely to bo tampered 
with and would resile and turn hostile etc. 
search with the aid of other witnesses from 
more distant places is not illegal. — ‘Bishnath 
Raj v. Rex’, AIR 1950 All 147 — ‘Ippili Ma- 
gatha v. Emperor’, AIR 1920 Mad. 286 (1) and 
the — ‘State v. Simon Kaitan Fernandex’, 53 
Bom LR 713. The fourth point also fails. 


(10) The convictions and sentences are set 
aside and the accused are acquitted and the 
line amount, if any, collected from them will 
be refunded. 


B/K.S. 


Accused acquitted. 
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SUBBA RAO AND 
KRI3HNASWAMI NAYUDU JJ. 

K. Somasundaram and others, Petitioners v. 
The State of Madras and others, Respondents. 

Civil Misc. Petns. Nos. 13245 of 1950 and 
2615 and 2616 of 1951, D/- 22-4-1952. 

Tenancy Laws — Madras Estates Land Act 
(1 of 1908), S. 3 (2) <d) — Madras Estates 
(Abolition and Conversion into Ityotwari) Act 
(26 of 1948), S. 2 (7) — ‘In am Estate’ — What 
is — Confirmation of original grant must be 
of whole village by single title deed — Proceed- 
ings under Act 26 of 1948 in respect of estate 
which is not inam estate are without juris- 
diction. 

An inam village does not become an 
estate under the Madras Estates Lands Act 
unless the grant of the village has been 
made, confirmed or recognised by the 
British Government. Therefore, in a case 
where there has already been a grant by a 
sovereign other than the British Govern- 
ment the inam village granted becomes an 
estate only on confirmation or recognition 
by the British Government. (Para 4) 

The confirmation or recognition must be 
of the grant of an inam village. It is not 
the confirmation of an inam, but of an inam 
village and the village that is contemplated 
is a revenue unit or of a whole village. The 
inam village is what has been usually 
termed a major inam as contrasted with 
minor inams, that is the whole inam villages 
as opposed to grants of lands, in inam vil- 
lages, which are considered to be minor 
inams. Minor inams do not come within 
the definition of an “estate”, but whole inam 
villages are brought under the Act and come 
within the definition of “estates”. (Para 6) 

It has been established by a number of 
decisions that for an inam village to con- 
stitute an “estate”, it is necessary that the 
grant must be of a named village, and must 
comprise the entire area of the village from 
which only certain lands, which have 
already been granted for service or other 
tenure or reserved for communal pur- 
poses, could be excluded. If besides these 
lands there were certain grants of lands 
from the village, then it would not be a 
case of grant of a named village. (Para 8) 

Where the confirmation is not of the 
original grant as such in the sense of con- 
firmation of the whole village, but confir- 
mation of parts, it would not be sufficient to 


bring it within the language of S. 3(2) (d) 
of the Act. If at the time of the con- 
firmation, the whole village is not available 
to the Dharmasanamdars for confirmation 
and the confirmation takes shape by issue 
of title deed in respect of a portion of the 
village, it cannot be confirmation as re- 
quired under the section. (Para 13) 

Thus to constitute an “estate” not only 
the grant must be of the whole of the 
named village but the confirmation must be 
similarly of a whole and named village as 
required under Explanation I of S. 3(2) (d) 
of the Estates Land Act, and if there is a 
grant of a whole village and confirmation 
only of a part, it could not be an “estate” 
within the meaning of the Act. (Para 23) 

It is the title deed that mainly deter- 
mines the extent and scope of the grant and 
from the title deed, one has to find out 
whether what the title deed covers is the 
grant of a whole village or only a part of 
a village. Where there are two separate 
title deeds for two different portions of the 
village neither of them can be said to be 
an “estate”. (Para 24) 

Consequently the proceedings taken by 
Government purporting to act under 
Madras Act 26 of 1948 and Madras Rent 
Reduction Act, in respect of estate which 
is not an “inam estate” within the meaning 
of Act 26 of 1948, the confirmation being in 
portions by issue of title deeds for different 
portions during Inam settlement, are with- 
out jurisdiction: Case law discussed. 

(Para 24) 

M. Sundaram, R. Kesava Aiyangar and K 
Pa rasa ram, for Petitioners; Govt. Pleader and 
T. R. Arunachalam, for Respondents. 

KRISHNASWAMI NAYUDU J. : — C.M.P. No. 
2615 of 1951 and 13245 of 1950 : These petitions are 
for issue of writs of certiorari and they arise out 
of proceedings taken under the Madras Estates 
(.Abolition and Conversion into Rvotwari) Act 26 
of 1948. In C.M.P. No. 2615 of 1951 the village of 
Sudiyur in the Paramakudi taluk of the Rama- 
nalhapuram District has been declared to be an 
Inam Est ate under Act 26 of 1948. The contention of 
the petitioners is that it is not an inam estate and 
the Government has no jurisdiction to apply the 
provisions of the Act to the said village. From the 
Inam Fair Register (Ex. A. 1) it will be seen that 
the entire village of Sudiyur was granted originally 
as Dharmasanam inam in 1774. In 1794 one Marudu 
Servakaran the then Dewan of Siva ganga purchas- 
ed a portion, that is, 114 vritties, and granted it for 
the support of Sudiyur chatram. A portion of the 
village was therefore owned as Dharmasanam and 
the remaining extent was owned by the chatram. 
At the time of the Inam settlement, two title deeds 
were issued one for the Dharmasanam portion ana 
the other for the chatram portion to two different 
persons and for two different purposes. The total 
extent of the village being 723-66 acres, an extent 
of 210-56 acres was reserved for communal purposes 
and a further extent of 4-16 acres was already 
granted as minor service inam. The remaining 
extent of 508-94 acres was originally granted as 
Dharmasanam inam. At the time of the confirma- 
tion in view of the subsequent purchase and re- 
grant to the Sudiyur chatram, out of 508-94 acres, 
398-48 acres was confirmed as belonging ito Dharm- 
asanam inamdars, 76-85 acres for the chatram and 
the balance of 33-61 acres was shown as belonging 
to the chatram, but enjoyed as Dharmasanam. On 
these facts, both the Inam Settlement Officer and 
the Estates Abolition Tribunal held that tne 
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original grant being of a whole village, the con- 
firmation when it recognised the title of the 
Dharmasanamdars to the portion owned by them, 
was of the whole village and that therefore it was 
an inam estate. 

(2) In C.M.P. No. 13245 of 1950, the entire 
village of Perungarai, Paramakudi taluk was grant- 
ed as Dharmasanam. Prom the Inam Fair Regis- 
ter, which refers to the copper plate patta of the 
village, it is found that the Mahajanams said at 
the time of the Inam Settlement that the Zamin- 
dar had arbitrarily resumed a portion of the inam, 
kept it in his possession, granted a part of the 
resumed portion in support of the Sudiyur chatram 
& granted the remaining portion to one Muthu- 
kakkan as personal inam. The Inam Commissioner 
found at the time of the inam settlement that the 
portion held by the chatram was three shares and 
that the remaining two shares continued as 
Dharmasanam. In the extract from the inam 
register, it is found in column 14 that the extent 
of the Dharmasanam was 512-99 acres and of the 
chatram was 21-00 acres. It may be noted that in 
arriving at 512-99 acres it is mentioned as Dharma- 
sanam Perungarai area minus chatram lands, and 
while arriving at 21 acres, it is mentioned Sudiyur 
chatram minus Dharmasanam lands. In columns 
15, 17, 18 and 19 the names of 41 individuals are 
mentioned as shareholders and the members of 
the different families, who are entitled to the 
Dharmasanam, are given. In columns 21 and 22 
separate quit rents for the Dharmasanam and the 
chatram are fixed. 

(3) In this case, the Settlement Officer held that 
the oi iginal grant being of a whole village, two 
title deeds were issued at the time of the Inam 
Settlement only because subsequent to the original 
grant two portions of the village were granted for 
different enjoyment one by the Dharmasanam and 
the othei by the chatram, and. that the grant was 
of a named village as inam and of the whole village 
and theiefoie it was an estate. But on a further 
contention of the Inamdars that both the warams 
were granted as inam, the Settlement Officer held 
in their favour declaring that the village was not 
an estate under S. 2, cl. (7) of the Act 23 of 1948 
Though the order of the Settlement Officer is in 
favour of the petitioners in this petition, it is stat- 
ed that notwithstanding the said declaration, the 
revenue officials insist on collection of rents from 
the ryots, and it is contended that they have no 
jurisdiction to interfere with the collection as it 
is not an mam estate. 

(4) It is therefore for determination whether the 
Dharmasanam grants of Sudiyur and Perungarai 
villages are inam estates as defined in S 2 clause 
(7) of Act 26 of 1948. “Inam estate*’ is defined in 
the said Act “as an estate within the meaning of 
S. 3 clause (2) (d) of the Estates Land Act ^but 
does not include an inam village which became an 
estate by virtue of the Madras Estates Land (Third 
Amendment) Act, 1936.” Sec. 3, clause (2) (d) of the 
Madras Estates Land Act comprises within the 
term “estate”. 

“any inam village of which the grant has been 

made, confirmed or recognised by the British 

Government, notwithstanding that subsequent to 

the grant, the village has been partitioned among 

the grantees or the successors-in-title of the. 

grantee or grantees.” 

An inam village does not therefore become an 
estate under the Act unless the grant of the village 
has been made, confirmed or recognised by the 
British Government. Therefore, in a case where 
there has already been a grant by a sovereign 
other than the British Government the inam 


village granted becomes an estate only on confirma- 
tion or recognition by the British Government 
Sudiyur village was granted as Dharmasanam to 
one Ganapathi Battar and from Ex. A. 1, the ex- 
tract from the Pair Inam Register, it is seen that 
the Dharmasanam grant was confirmed on 
12-6-1367 and title deed No. 1918 was issued, while 
the chatram portion of the said village of Sudiyur 
was confirmed earlier on 15-2-1665 and a title deed 
No. 1806 was granted and a separate jodi was fixed 
lor the chatram portion. Both the Dharmasanam 
portion and the chatram portion are portions of 
the village of Sudiyur. The original grant was of 
both the portions in 1774 but in 1794 there was a 
purchase by the Dewan of Sivaganga and a grant 
of the chatram with the result that in effect the 
grantee of the village of Sudiyur alienated a por- 
tion to the representatives of the grantor, who in 
turn granted it to the Chatram. It may be taken 
in so far as Sudiyur is concerned that the original 
grant was of the whole village of Sudiyur. In the 
case of Perungarai also, it was a grant as Dharma- 
sanam by the Zamindar of Sivaganga and it was 
a hereditary grant. It appears from the copper 
plate referred to in the Inam Fair register that the 
entire village was granted as Dharmasanam. 
There was a subsequent resumption of a portion 
and a re-grant to the Sudiyur chatram. In the 
case of Perungarai, the original grant was of the 
whole village. But could it be said in view of the 
resumption of the portion of the grant that the grant 
by Sivaganga Zamindar to Dharmasanam was of the 
entire village? There is no alienation in this case 
by the grantee, but a resumption and regrant 
resulting in the grant reducing itself to the portion 
of the village and not to the whole village. 

(5) I will proceed to examine the case of both 
these villages on the assumption that the ori- 
ginal grant for Dharmasanam was of the whole 
village and that subsequent to the original grant, 
there have been alienations and re-grants. From 
the extracts of the Inam Fair Register in respect 
of both the villages it is seen that the confirma- 
tion by the British Government was separately 
made on different dates in the case of Sudiyur 
village, but at the same time in the case of Peru- 
nagarai village and in both the cases two separate 
title deeds were issued. The confirmation was 
of two extents in the said villages in favour of 
two different individuals under tw T o separate title 
deeds. In the case of Sudiyur, 398-48 acres in the 
village and another 33-61 acres have been con- 
firmed for the Dharmasanam under title deed 
No. 1918 on 12-6-1967 subject to payment of quit 
rent of Rs. 154 and a jodi of Rs. 172-6-0 while 
76-85 acres were confirmed in favour of the Cha- 
tram and a title deed No. 1806 was granted on 
15-2-1865 subject to a payment of quit rent of 
Rs. 13 and a jodi of Rs. 311-4-3. In the case of 
Perungarai similarly 512-99 acres being a portion 
of the Perungarai village were confirmed for the 
Dharmasanam and 21 acres being a portion of the 
same village were confirmed for the Sudiyur 
chatram. The entry in column 14 of the Inam 
Fair Register relating to the Perungarai village 
makes it clear that the entire portion of the vil- 
lage excluding lands reserved for communal and 
other purposes have oeen divided as such and 
confirmed in favour of the Dharsanamdars and 
the chatramdars. From these documents it will 
be seen that what is confirmed by the British 
Government in favour of the Dharmasanamdars 
is not the whole village of Sudiyur or Perungarai, 
but only portions of those villages and it is there- 
fore a case where the grant was of the whole 
village, but the confirmation was not of the whole 
village but portions of the village, as the confir- 



248 Madras Somasundaram v. State of Madras ( Krishnasivami Nayudu J.) A. I. R. 


mation is expressed in terms of the areas in the 
villages, not in terms of the names of the villages. 

(6) It is for consideration whether this is suffi- 
cient to satisfy the requirements of S. 3, clause 
(2> (d) of the Madras Estates Land Act. A read- 
ing of the plain language of S. 3, clause 2(d) 
would show that the confirmation or recognition 
must be the grant of an inam village. It is not 
the confirmation of an inam, but of an inam 
village, and the village that is contemplated is 
a revenue unit or of a whole village. The inam 
village is what has been usually termed a major 
inam as contrasted with minor inams, that is 
the whole inam villages as opposed to grants of 
lands, in inam villages which are considered to be 
minor inams. Minor inams have been held not 
to come within the definition of an “estate”, but 
whole inam villages have been brought under the 
Act. and have been held to come within the de- 
finition of “estates”. 

(7) In — Narayanaswami Naidu v. Subrama- 
niam’, 39 Mad 683, the learned Judges observed 
as follows : 

“The definition in sub-section 2, clause (d) was 
obviously intended to exclude from the defini- 
tion of “estate” what are known as minor 
inams, namely, particular extents of land in a 
particular village as contrasted with the grant 
of the whole village by its boundaries. The 
latter are known as “whole inam villages.” The 
existence of “minor inams” in whole inam vil- 
lages is very common and if these inam villages 
do not come within the definition of “estates” 
almost all the agraharam, shrotriyam and 
mokhasa villages will be excluded. This cer- 
tainly cannot have been the intention of the 
Legislature. These minor inams are generally 
granted for sendees to be rendered to the 
village or to the owner and that seems to be 
the nature of the minor inams in this case.” 
Blit what is intended to be covered under the 
definition are whole inam villages and not por- 
tions of inam villages and this is made clear by 
the explanation (1) to Sec. 3(2) (d) of the Act, 
which is as follows: 

“Where a grant as an inam is expressed to be 
of a named village, the area which forms the 
subject-matter of the grant shall be deemed to 
be an estate notwithstanding that it did not 
include certain lands in the village of that name 
which have already been granted on service 
or other tenures or been reserved for com- 
munal purposes.” 

(8) The difficulty having arisen in recognising 
certain villages as inam villages by reason of the 
exclusion from the grant itself of certain lands 
granted on service or other tenure or lands re- 
served for communal purposes, this explanation 
was introduced by the Amending Act II of 1945. 
It has been established by a number of decisions 
that for an inam village to constitute an “estate”, 
it is necessary that the grant must be of a named 
village and must comprise the entire area of the 
village from which only certain lands, which have 
already been granted for service or other tenure 
or reserved for communal purposes, could be ex- 
cluded. If besides these lands there were certain 
grants of lands from the village, then it would 

I not be a case of grant of a named village. In 
the present case, the question whether there has 
already been a grant of a portion of the village 
for service or other tenure or grant for communal 
purposes would not arise, as the grant in favour 
of the ehatram was subsequent to the original 
grant. This exclusion provided for in the Expla- 
nation I of Sec. 3(2) (d) has been permitted for 
the reason that the lands excluded are lands 


granted on service or other tenure or reserved 
lor communal purposes, which really are not 
taken away from tne village proper though they 
are excluded from the grant for the reason that 
the lands reserved for communal purposes in- 
tended for the use of the villagers as also the 
service of persons to whom the service tenures 
are granted are similarly utilised for the inha- 
bitants of the village. The exclusion therefore 
has been restricted to the lands reserved for com- 
munal purposes and to service or other tenures. 

(9> There is some difference of opinion as re- 
gards whether the expression “other tenure” 
should be considered as ‘ejusdem generis’ with the 
words “service tenure” or independent of it 
Mahajan J. in — ‘District Board Tanjore v. Noor 
Mohamed Rowther’, 65 L. W. 98 holds that, 

“The expression ‘other tenure’ in the Explana- 
tion should ordinarily be construed ‘ejusdem 
generis’ with a service tenure owing to the rea- 
son that these service tenures usually are re- 
sumable and in case of resumable tenures the 
reversionary right in the land remains in the 
grantee and therefore even if such resumable 
tenures are excluded from the grant, in sub- 
stance the grant can be deemed to be of the 
whole village. The same cannot be said of 
lands reserved for communal purposes.” 

(9a) In the same decision Chandrasekhara 
Aiyar J. observes that it is unnecessary to hold 
that the words “or other tenure” in the Expla- 
nation to clause (d) of sub-sec. (2) of Sec. 3 must 
be construed 'ejusdem generis’ with “service”, and 
that they are, in his opinion, wide enough to 
include lands granted as personal inams. 

(10) In our High Court in — ‘Suryanarayana v. 
Venkatadu’, 62 L. W. 279 Panchapagesa Sastri J. 
observed as follows: 

"It is argued for the appellants that as there 
were minor inams and also some poromboke, 
which was not included in the grant, the inam 
could not be taken to be a whole inam village 
and it was further argued that Madras Act II 
of 1945 could not apply in favour of the defen- 
dants, because the minor inams were not service 
inams, but were Dharmadayam and personal 
inams and also because poromboke which was 
excluded could not be regarded as lands reserv- 
ed for communal purposes. I do not see why 
personal inams like Bhattavrithi inams and 
Dharmadayam inams to the temple would not. 
come under the expression “other tenure” in 
explanation (1) to Sec. 3(2) (d) of the Estates 
Land Act.” 

(ID I am unable to find that poromboke lands 
are of the same category as Dharmadayam or 
personal inams and that poromboke lands being 
lands over which no individual has any right 
could be regarded as lands reserved for common 
purposes, whereas personal inams like Bhatta- 
vrithi inams are grants which are not for service. 

(12) In — ‘Basavayya v. Theerthaswamilu Varu\ 
63 L. W. 921 Viswanatha Sastri J. while not agree- 
ing with Panchapagesa Sastri J. in his observa- 
tion in — ‘Suryanarayana v. Venkatadu’, 62 L. W. 
279 that personal inams might fall within the 
category of lands held on service or other tenure 
within the meaning of explanation (1) to S. 3(2)(d» 
of the Act, however, does not express any opinion 
as to whether the term “other tenure” would 
include in it personal inams. 

(13) Bhattavrithi inams are not grants which 
could be said to be connected with service or in- 
tended for communal purposes. Dharmasanam 
is like an Agraharam grant, where a village or 
portion of a village is granted to Brahmins, who 
might be of different families, but a Dharma- 
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sapam like Agraharam grant does not necessarily 
mean the whole of a village. It is a kind of sub- 
sistence grant at a fixed iavourable rent held by 
the grantees and their successors in shares. In 
the present cases, the confirmation being not of the 
original grant as such in the sense of confirma- 
tion of the whole village, but confirmation of 
parts, would it be sufficient to bring it within 
the language of S. 3(2) (d) of the Act? It may 
be argued that the grant has been confirmed and 
that what all is required is that there must be con- 
firmation of the grant, but not the confirmation 
of the grant as such of a whole village. I do 
not consider that a reading of the section would 
lend itself to that construction. If the British 
Government makes the grant, then that would be 
sufficient to make it an “estate” and the making 
of the grant must be of an inam village and inam 
village must be of a whole village and a named 
village. If that is so, the confirmation must 
necessarily also pertain to what could be granted 
to make it an estate, namely, of an inam village 
being a whole and a named village. The word 
“confirmation” means to ratify. Ratification has 
theiefore to be complete and not in parts and 
must therefore refer to the whole and not to a 
portion. The confirmation that is intended under 
S. 3(2) (d), is confirmation of the grant of a whole 

age ^ an d at the time of the confirmation, 
the whole village is not available to the Dharma- 
sanamdars for confirmation and the confirmation 
taking shape by issue of title deed in respect of a 
portion of the village, it could not be confirma- 
tion as required under the section. 


(14) The principle underlying the section is made 
clear by the explanation that what would consti 
tute an estate is a grant of a named village which 
has been held to denote a whole village. A* village 
is defined in S. 3(9) of the Act as 

any local area situated in or constituting ar 
estate which is designated as a village in the 
revenue accounts and for which the revenue 
accounts are separately maintained by one oi 
more karnams or which is recognised by the 
Provincial Government or may hereafter be 
declared by the Provincial Government for the 

^v P h a e mfpf thlS ^ Ct H be a village ’ and deludes 
thereto ”^ l fc hamlets which may be attached 


A hamlet, sometimes known as “Khandriga” ir 

some parts of the country, though part of £ 

village, cannot be treated as a village bv itself 

A grant of a “Khandriga” of a villag! would not 

amount to a grant of a village. Similarly, con™ 

mation of a hamlet or “Khandriga” would nol 

amount to confirmation of the grant of a village 

Therefore confirmation of a portion of the area 

covered by the village, as in the present case 

would not amount to confirmation of an inani 
village. 


Q5) The position of what are called minor inams 
grant of portion of lands of a village by the oriel 
nal grantor or grantee as to whether thev form 
part of an estate has been considered in certain 
decisions, all of which are of single judges. n 

(16) In — ‘Viswanadh&n Bros v. Subbaiva’ 
1945-1-M.L.J. 443, Kuppuswami Aiyar J. had occa- 
sion to consider the case of a grant of a minor 
inam by the grantee of a Bhattavrithi shrotriam 
inam. In that case, at the time of the inam settle- 
ment, the minor inam which comprised one acre 
was separately treated and confirmed as inam and 
a separate title deed was issued. On the question 
whether a lessee of a piece of land which formed 
part of the minor inam could claim that it was 
land in an estate within the meaning of s. 3(2)(d), 
Madras Estates Land Act, it was held that merely 


because the land in question formed part of the 
original grant oi an entire village, it cannot be 
said that at the time when it was recognised it 
was part oi the Inam in favour of the agraharam- 
dar which was recognised or confirmed by the 
British Government and hence the land in Ques- 
tion cannot be deemed to be part of an estate.. 
Alter rei erring to the provision of law, namelv 
s. 3(2udj of the Act, the learned Judge observes ’ 
“Tne answer to the question as to whether the 
conurmation or recognition by the British 
Government was in respect of the entire inam 
village or of only a portion is the basis for the 

decision as to whether the land was an estate 
or not.” 

U7) It is therefore seen that to make an inam 
grant an estate, the principle to be applied is 
whether the confirmation or recognition by the 
British Government was in respect of the entire 
inam village or of only a portion. That appears 
to me, with respect, to be the proper wav of 
approach to the question. 

(18) This decision was followed by Happell J. 
in ‘C. R. P . No. 727 of 1945/ where the land in 
question formed part of a whole inam village, but 
had been the subject of a separate grant by the 
mokhasadar. With reference to a similar con- 
tention that it was an estate, the learned Judge 
observed that “as the minor inam was confirmed 
separately it was not included in the Inam which 
was confirmed as a whole and could not be re- 
garded as a part of the estate which that inam 
is by virtue of the confirmation. 

(19) In — ‘Mangamma v. Appadu’, 1948 I-MLJ 
247 where two parcels of lands comprised in an 
inam village were treated even before the Inam 
settlement as separate grants and at the time 
of the settlement the lands were confirmed under 
two title deeds, it was held that the lands com- 
prised under one of the title deeds did not form 
part of an “estate” within the meaning of the 
Madras Estates Land Act, and that the tenant 
thereof could not claim occupancy rights. 
Shahabuddin J. says at page 249 : 

“The contentions of the learned advocate for 
the petitioner are these: (1) The very fact that 
the heading of the extract is “extract of inams 
in the village of Sitharamudupeta Agraharam” 
indicates that what was mentioned in the ex- 
tract Ex. P. 8 was not the whole extent of that 
village but that there were other inams also 

In any case, the note made by the Inam 

Commissioner clearly indicates that the old ac- 
counts showed the five ‘writtis’ as a separate 
devadayam grant. This circumstance in itself 
is sufficient for rejecting the claim of the de- 
fendants that the grant was of a whole village 
(2) Even if it be considered that the original 
grant was of the whole village there can be no 
doubt that at the time of the confirmation, i.e., 
the inam settlement the whole village was not re- 
garded as a single inam but as two distinct in- 
ams and there the lands in question do not 
form part of an estate”. 

With reference to the heading which is similar 
to the extracts filed in the present case as ex- 
tract of mam in the village the learned Judge ob- 
serves : 

“The heading which has been referred to al- 
ready is significant. The word “in” does in- 
dicate that there were other inams also in that 
village. In — ‘Suri Reddi v. Agnihotrudu’, 1943- 
2 ML J 528 relied upon by the petitioner with 
regard to a similar heading it was observed that 

% _ s various lands in the 

village were held under inam grants 

In any case the second contention of the learn- 
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ocl counsel for the peti.ioner has to prevail. Ac- 
cording io 'lie definition of an estate mentioned 
above what has to be seen is whether the con- 
firmation or recognition oy the British Govern- 
ment v/es m lvsueci of the entire mam village 
ur of only a portion". 

•'.her reiening io the observation oi Knppuswami 
\i\ar J. in - - ‘Visv/anatharn Bros v. .Subbay va\ 
lt'lj I-MLJ 443 alreach quoted here and io the 
ion ot Mapped J. in C. ft. P. No. 727 of 1945 
agreeing witn the same, the learned Judge 


C.'('C! 

• : lid 
-ays : 

• Jn both these cases there were two title deeds 
issued at the time oi the fnam Commission & 
in those eases the original grant, was oi a whole 
village. In the present case as stated already 
the accounts prior to the Inam settlement in- 
dicated to the Inam Commissioner that the two 
extents were treated as two separate grants, 
thereby indicating that the grant was not a 
single one at the outset. However, there were 
two title deeds at the time ol the settlement. In 
my opinion these decisions apply to the facts 
of this case also and the lands in question did 
not form parts of an estate”. 

Satyanarayana Kao J. in S. A. Nos. 1771 and 1772 
of 1945 agreed with the view taken by Kuppuswami 
Aiyar J., in — ‘Viswanatiiam Bros v. Subbaiya", 
1945 I-MLJ 443. In that case the question was 
whether an extent of 3 acres 84 cents formed part 
of an estate or not. It was held that it did not, 
for the reason that when these two grants were 
confirmed it must be taken that the Government 
did not treat the minor inam as part of the Agra- 
haram grant but as being outside its purview. 

(20> In — ‘Rnmaswami v. Jagannathasami’, 
1.950-1-M. L. J. 18. where the question for deci- 
sion was whether 7 acres and 33 cents in Sanka- 
rashanapuram agraharam was an estate, follow- 
ing the decision of Kuppuswami Aiyar J. in — 
‘Viswanatiiam Bros v. Subbaiya’, 1945-1-M. L. J. 
443, I held that it would not be part of the inam 
village simply because it is situated in the village 
of Sankarashanapuram and that such property 
would not come under the definition of “estate” 
m S. 3 (2) (cl) of the Act. 


f 21 ) Certain observations of mine in that deci- 
sion are relied upon by the learned Government 
Pleader and he points out that while I held that 
i acres 33 cents which was a minor inam did not 
form part of the estate, I observed that the Agra- 
haram of Sankarashanapunn minus 7 acres and 
33 cents would be an estate. What I said was: 
“The question for decision is whether this item 
of 7 acres 33 cents would come under the defi- 
nition of “estate" as defined in S. 3 (2) (d> of 
the Madras Estates Land Act. S. 3 (2) (d) in- 
cludes in the word "estate” any inam village 
of which the grant has been made, confirmed 
or recognised by the British Government not- 
withstanding that subsequent to the grant, the 
village has been partitioned among the grantees 
or the successors in title of the grantee or gran- 
tees. The village of Sankarshanapuram has 
not been granted by the British Government os 
it is found that it was granted by Kamaclana 
Rayanam Garu in about 1731 A. D. But it has 
been recognised by the British Government,- by 
the Inam Commission, and the recognition is in 
respect of the village of Sankarshanapuram to 
the extent of 247 acres 35 cents in any event 
excluding 59 acres 53 cents of which the 7 acres 
33 cents is a portion. It cannot therefore be 
said that this is part of the inam village of San- 
karshanapuram. Further these lands cannot be 
said to be a named village as defined in S. 3 (2) 
<d) and Explanation I read together”. 


But I further observed as follows: 

“The village of Sankarshanapuram would be an 
mam village coming under the definition of the 
word “estate” since it is a village the grant of 
which was recognised by the British Govern- 
ment and a separate title deed was issued and 
would still be an estate because it is a grant of 
an inam village notwithstanding that it did not 
include certain lands such as poromboke and 
other lands mentioned in the title deed. But 
that would not make the 7 acres 33 cents also 
part of that Sankarashanapuram inam village. 

It it not a named village and since a separate 
title deed has been issued in respect of the mi- 
nor agraharamdar it cannot be said to be part 
of the major inam of Sankarashanapuram”. 

What had to be determined in these cases was 
as to whether the 7 acres 33 cents would be an 
estate. Applying the principle of S. 3 (2) (d) and 
Explanation I, it was assumed that the village 
of Sankarashanapuram excluding 7 acres 33 cents 
was the grant of a whole village and therefore 
an “estate". That observation, however, was not 
really necessary for the decision of the case ex- 
cepting to support the argument that 7 acres 33 
cents is part of a village and not the whole village. 
It could not be said that in that case the ques- 
tion was as to whether confirmation of the Agra- 
haram portion was of an estate or not, as it did 
not fall to be decided in that case. But I made 
it clear by referring to the observation of Kuppu- 
swami Aiyar J. in — ‘Viswanadham Bros v. Sub- 
baiya \ 1945-1-M. L. J. 443, namely that the ques- 
tion as io whether the confirmation or recogni- 
tion by the British Government was in respect of 
the entire inam village or only of a portion 
would be the basis for a decision as to whether 
the land is an estate or not. I consider that is 
the real and proper test and applying that test 
to the present case, there can be no doubt that 
the Dharmasanam portion which was confirmed 
by the British Government could not be an 
“estate” within the meaning of the Act. 

(22) The grant in C. M. P. No. 13245 of 1950 re- 
lating to Dharmasanam grant of Perungarai will 
stand on a stronger footing, as there has not been 
any alienation by the grantee, but there is a re- 
sumption of a portion of the village by the gran- 
tor and re-grant to the cliatram. In that 
case, even the grant could not be said to be of a 
whole village and a named village as the result of 
the resumption and re-grant to the chatram 
would reduce itself to the grant being of a portion 
of the village and not of the whole village of Pe- 
rungarai. ■ 

(23) To constitute an "estate” not only the 
grant must be of the whole of the named village 
but the confirmation must be similarly of a whole 
and named village as required under Explanation 
I of S. 3 (2) (d) of the Act. and if there is a grant 
of a whole village and confirmation only of a part, 
it could not be an “estate” within meaning of the 
Act 

(24) But it is contended that, if subsequent to 
the grant, the village has been partitioned among 
the grantees or the successors in title of the gran- 
tee or grantees that would not take away the vil- 
lage from being an estate. The partition am0 £° 
the grantees or the successors in title may oe 
after the grant that is the original grant. In tne 
case of Perungarai, from the extract from the re- 
gister of Inams it is found that so far as tniar- 
masanam portion of the village is concerned m 
columns 16 . 17 , 18 and 19 . 41 persons are mention- 
ed as members of the families that are entitiea 
to the inam for which one title deed is grantea 
and for the chatram portion a separate title deea 
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is granted. The fact that it is owned by several 
shareholders in severalty has not therefore affect- 
ed confirmation, but the confirmation is made by 
the grant of one title deed. But that would not 
be sufficient to hold that the portion of the grant 
confirmed by the title deed would be an “estate” 
since it does not comprise the whole village. Whe- 
tner the alienees from the grantees after the ori- 
ginal grant would be successors in title or whe- 
ther the words “successor in title” refer only to 
the heirs do not really arise as affecting the de- 
cision of the question raised, since assuming that 
under the term “successors in title” alienees are 
included, the crucial point of time is the confir- 
mation; when in spite of alienations it would 
have been open to the British Government to 
confirm the title of the alienees by the grant of 
a single title deed. The existence of any parti- 
tion or of any alienations subsequent to the grant 
could not have any material bearing in conside- 
ring as to whether the grant which is confirmed 
is an “estate” or not. It is the title deed that 
mainly determines the extent and scope of the 
grant and from the title deed, one has to find 
out whether what the title deed covers is the 
grant of a whole village or only a part of a 
village. In this case, there being, two separate 
title deeds for two different portions of the 
village neither of them could be said to be an 
“estate”. In the vi ew I am taking of this question 
as to whether Dharmasanam grants in these 
villages aie inam estates within the meanin 0, of 
the Estates Abolition Act, the other question as 
to whether the grants comprise of both the 
warams or not does not require to be considered. 
In the result, the proceedings taken by the Go- 
vernment purporting to act under the Madras 
.Estates Abolition Act and the Madras Rent 
Reduction Act are without jurisdiction and are 
liable to be quashed. 

(25) SUBBA RAO J. : I have the advantage of 
readmg the judgment prepared by my learned 
brother. The facts have been fully stated there- 
in and it is not necessary to restate them. The 
applications are argued on the assumption that 
the original grant was of the whole village but 
the Inam Commissioner confirmed them in 
different parts and issued separate title deeds. 

It is also disputed that the separate title deeds 
exhausted the entire village. The question is 
whether the lands covered by either of the title 
deeds are parts of an estate within the definition 
of Sec. 3(2) (d) of the Madras Estates Land Act 
before the said section was amended by the 
Madras Estates Land (Third Amendment) Act 

1936. Sec. 3(2) (d) before the said amendment 
read as follows: 

“Any village of which the land revenue alone • 

has been granted in inam to a person not 

owning the kudiwaram provided that the grant 

has been made, confirmed or recognised by the 

British Government or any separate part of 

such village.” 

(26) Unhampered by judicial decisions, I shall 
now proceed to consider the scope of the defini- 
tion on a construction of the plain words used in 
the said sub-section . and in the light of the 
historic background of the inam grants. 

(27) To come under the definition vis-a-vis the 
question raised in the case, the grant of the 
village should have been made, confirmed or 
recognised by the British Government. During 
the rule by Hindu rajahs, they used to make 
grants of land either rent-free or on favourable 
rent for the support of charitable institutions, 
for the sustenance of Brahmins and for the 
maintenance of officers etc. This practice was 


followed by the Moghul Government. The Bri- 
tish Government also made similar grants but 
they were very few and that system was discon- 
tinued. The British Government found that 
there were various grants of inams the original 
wheieof was lost in antiquity and made various 
attempts to investigate their title and systematise 
the tenures. Finally, in the year 1858, they ap- 
pointed the Madras mam Commission. The com- 
missioner made an elaborate enquiry, formulated 
rules ana to a large extent investigated the titles 
and stabilised the tenures. The preparation of 
ihe mam register was described by the judicial 
committee as a great act of State. The investi- 
gation was based upon not only oral evidence 
but on the Collectors’ records, the standard inam 
registers and the accounts of the taluks from the 
earliest to the most recent period. The Inam 
Commissioner after satisfying himself about the 
origin ot the tenure either on the basis of the 
oiigmal giants or on the ground of long posses- 
sion, confirmed the inam grants and, in some 
cases, enfranchised them. It is not necessary to 
go into details of the investigation or the manner 
in which the rate of quit rent was ascertained 
and fixed. Suffice to say that the Inam Com- 
missioner after satisfying himself, in accordance 
with the rules framed for the purpose, confirmed 
the grants or enfranchised them as the case may 
be, and issued a title deed to the inamdar, or 
ii ti^ey were m the hands of different persons, 
different title deeds to them. The word “con- 
firmed” in the sub-section has always been un- 
derstood to be the confirmation of the grant by 
the Inam Commissioner. 


(28) The other word “recognised” is not free 
from ambiguity. One of the attempts made by 
the British Government for regularising the 
inams unauthorisedly made by earlier Native 
Rulers was to issue Regulation 31 of 1802 where 
under all grants made prior to 26th February 
1768 were deemed to be valid and all persons 
holding such lands would continue to hold them 
without let or molestation. It has been held that 
the lands before that specified date were 
recognised by the Government within the 
meaning of S. 3(2)(d) of the Madras Estates Land 
Act. See — ‘Ramalinga v. Ramaswami’, AIR 1929 
Mad 529. There was a conflict of judicial opi- 
nion on the question whether any positive act on 
the part of the Government was necessary to 
bring in a case within the meaning of the word 
“recognition’ or whether it was enough if the Gov- 
ernment acquiesced in continuance of the inam 
It is not necessary in this case to consider that 
question or express my definite opinion thereon 
But the decisions indicate that the acceptance of 
service or the jodi by the Government would be 
an act of recognition by the Government. It 
therefore follows that the grant of a village should 
have been made by the Government, and in a 
case where the grant was made by some other 
ruling power, it should have been “confirmed or 
recognised” by the British Government in the 
sense indicated above. The emphasis lies on the 
fact that the grant of a village so made must be 
confirmed or recognised. The section does not 
prescribe the mode of confirmation or recognition: 
nor does it say that the confirmation must be by 
a single act of the Government. The essential 
factor is that the entire grant should be confirm- 
ed; not parts of the grant. 

(29) The definition itself indicates that if in the 
origin the grant was of a whole village, notwith- 
standing the fact that separate parts went into 
the hands of different persons by partition or 
alienation, nonetheless the parts continued to be 
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parts 01 an estate. This emphasises the aspect 
mat the origin 01 the grant is the decisive iactor 
not tne suoseouent treatment oi it. It the inam 
Commissioner round the village in possession ol 
caiterent individuals with derivative titles, what 
was more natural and equitable than his issuing 
separate title deeds' He continued the grant 
or the entire village, but recognising the existing 
lacts, issued separate title deeds. The subtle dis- 
tinction in the mental process adopted by the 
Commissioner, namely, continuation ol the whole 
village but issuing two distinct title deeds does 
not appeal to me if. it is admitted that the ori- 
ginal grant was of the whole village. The resul- 
tant was the same. The grant of the entire village 
was confirmed; the process adopted by the Com- 
missioner for convenience or in recognition of the 
subsequent titles is not a relevant circumstance. 

(30; The aforesaid view will be further rein- 
forced and clarified if the steps in the process of 
recognition are pursued. Suppose there was a 
grant of an entire village and that subsequent to 
the grant, by reason of various alienations it was 
in possession oi different persons. The Govern- 
ment continued to collect the quit rent in pro- 
portionate shares from the owners of the different 
parts. It is difficult to argue that the grant of 
the village was not recognised from the mere 
fact that the Government realised the revenue 
due to the Government separately from the vari- 
ous holders. The separate collection of the re- 
venue by the Government on the basis of the jodi 
originally fixed would certainly constitute recogni- 
tion of the original grant of the village. 


A. I. R. 

(32) My learned brother relied upon the judg- 
ments oi single Judge, Kuppuswami Aiyar J. Sha- 
habuddin J. Happeil J. ana Satyanarayana Rao J. 
in support oi ms judgment He has added his 
weighty opinion to the views expressed in the 
long catena oi cases cited. The legislature in 
enacting Act 26 oi 1948 must be deemed to have 
knowieage oi the case law and interpretation the 
learned Judges of this Court put upon the pro- 
visions of Sec. 3(2ne) and with that knowledge 
adopted the definition of an estate in the Estates 
Land Act oeiore the Third Amendment in Act 26 
oi 1948. They must be presumed, therefore, to 
have accepted the interpretation put upon the 
definition by the courts. In view of the con- 
sensus of judicial opinion on the interpretation 
of the section and in view of the fact that the 
legislature presumably accepted that opinion, I 
do not think I am justified at this stage to strike 
a different note for it may unsettle or at any 
rate, introduce confusion in the settled law on the 
subject. With great' reluctance, for the afore- 
said reasons, I am not prepared to disagree with 
the conclusion arrived at by my learned brother. 

B/R.G.D. Order accordingly. 
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(31) If the construction suggested by the learned 
counsel for the petitioners is accepted, it will lead 
to many anomalies. It is now settled law that 
notwithstanding the existence of certain minor 
inams, the subsequent grant of an entire village 
and its confirmation by the British Government 
would bring it within the definition of an estate. 
But if the entire village was granted but the minor 
mams were carved out subsequent to 
the grant and if the minor inams were 
separately confirmed, the rest of the 
village, even though confirmed, would not be an 
estate. If the British Government made a grant 
of the village and the village so granted was split 
up into different parts by alienations, every bit 
would be part of an estate. If the British Govern- 
ment confirmed and recognised by issuing one 
title deed, every bit of it would be part of an 
estate; but if it confirmed it but issued separate 
title deeds recognising the pre-existing alienations, 
the entire village would cease to be an estate 
within the meaning of the Act. In my view all 
these anomalies can be avoided if the emphasis 
is laid on the grant and its confirmation and not 
on the process adopted by the Commissioner. I 
would like to lay down the following simple for- 
mula which would steer clear of all the diffi- 
culties : First find out whether the original grant 
was of the whole village. If it is established, the 
next question is whether the confirmation or re- 
cognition was of the entire grant or a part of the 
grant. If the entire grant was confirmed or re- 
cognised, the process of confirmation or recogni- 
tion or the fact that different title deeds were 
issued, or the grant was recognised by separate 
acts should not matter, for, in either case, the 
original grant which was of the entire village 
should be confirmed or recognised by the British 
Government. Anyhow as I am not differing from 
my learned brother, it is not necessary for me 
to pursue the line of reasoning suggested to me 
in greater detail. 


1952. 


(a) Houses and Rents — Madras Build- 
ings (Lease and Rent Control) Act (25 of 1949) 
(as amended by Madras Act 8 of 1951), Ss. 
3 (1) (a), (3) and (4) and 7(3) (a) and 

(c) — Power of authorised officer to requisition 
building against landlord’s will. 


Section 3 (3) clearly indicates that the 
landlord’s intention to let out is not a con- 
dition precedent for invoking the power 
of requisition, for his right to occupy the 
same accrues to him only if the State or 
the authorised officer does not require for 
the purposes stated in the prescribed time. 
Similarly, S. 3(7) (a) establishes beyond 
any reasonable doubt that the landlord s 
intention to let a house is not a condition 
precedent for the exercise of the authoris- 
ed officer’s jurisdiction. The authorised 
officer has, therefore, power to requisition a 
building notwithstanding the fact that the 

landlord is not willing to let out the same. 

(Para .4) 

t (b) Constitution of India Arts. 19(1) <f> 
and 31 (2) and Sch. 7 list II, item 36 —Public 
purpose — Requisition of house for housing 
government servant — Taking possession 
Possession taken under S. 3 (3) of Madras 
f\ct 25 of 1949 — Exclusion of Art. 19 W 
flrt. 31 — (Houses and Rents — Madias 
Buildings (Lease and Rent Control Act U> 
[>f 1949) (as amended by Mad. Act 8 of 1“M)> 
5. 3 (3) ). 


The difficulty to place a right infringed 
under one or other of Arts. 19 or 31 is 
often a difficult one. The following three 
principles may be borne in mind in ap- 
proaching the question: The general pro- 
vision must give place to the specinc 
provision; the pith and substance or the 
directness of legislation, and whether the 
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right sought to be protected under Art. 19 
has been taken away by legislation under 
another appropriate article. 

(Paras 6 and 9) 
The requisition of a house for housing a 
Government servant is a public purpose, 
for the interests of the Government and 
that of the public would necessarily sutler 
if their officers are not properly housed. 

(Para 10) 

It is not correct to say that Art. 31 deals 
only with total deprivation of property. 
Art. 31 (2) deals with acquisition and 
taking possession. Acquisition means 
actual transference of property whereas 
taking possession of property need not 
imply a total deprivation of the owner- 
ship of property. The title to the property 
may continue in the owner but he may be 
dispossessed for a public purpose, item 
36 of List II provides both for acquisition 
and requisition of property. Therefore 
requisition of property, which does not 
involve a total deprivation of the property 
from the owner, does come within the 
meaning of Art. 31. Therefore it cannot be 
contended that the Madras Buildings 
(Lease and Rent Control) Act 1949, does 
not deal with the subject-matter covered 
by Art. 31 of the Constitution of India. S. 

^ ^ ) specifically enables the Government 
or the authorised officer to require any 
building for the purpose of the State. 
They can take possession of the same 
subject to the terms prescribed thereunder 
The taking of possession under S. 3(3) is 
certainly covered by the words ‘‘taken 

possession of” in Art. 31 (2). The subject- 

matter directly comes under Art. 31 which 
being a special article, excludes the opera- 
tion of the general article. Art. 19 Hence, 
where a building is taken possession of 
under the Madras Buildings (Lease and 
Rent Control) Act, the landlord is not 
protected by the provisions of Art. 19, for 
Art. 19 (i) (f) can be invoked only if 
he is legally entitled to use his property 

„ „ _ . . ( p aras 11 and 12) 

V \_ • Srinivasa Aiyangar and N Krishna 
machan for Petitioner, V. P Sarathi fnr tvfo 

Govt. Pleader for Respondent. the 

REFERENCES: Courtwise/Chronological/ paras 

(’50) AIR 1950 SC 27: (51 Cri LT 1389 « 

(’50) 1950 SCR 869: (AIR 1951 SC 4n } s 

(’51) 87 Cal LJ 140: (AIR 1952 Cal 651 a 

(’51) AIR 1951 Nag 33: (ILR (1951) Nae 7911 o 

(’50) AIR 1950 Pat 392: (2 1 Pat 790 SB) 5 ? 

ORDER: This is an application for issuing 
a writ of certiorari’ to quash the order of thf 
Accommodation Controller, Madras, made in 
respect of the ground floor of the house anH 
premises No. 9 Krishnapuram Street RnT 
pettah. The petitioner is the owner of ttufsafd 
house. He and his wife with their two sons 
were living in the. said house from the yea? 

For about nine years they occupied the 
entire budding. In June 1944 he let out the 
ground floor to Miss E. T. Rajeswari M A 
Professor of Physics in Lady Wellingdon 
Training College, Triplicane, Madras if is 
said that the ground floor was let to her to 
oblige his friends. In June 1945 the petitioner’s 
son died. Professor Rajeswari vacated the 
ground floor of the house on 27th April 1951. 

The petitioner gave the notice of vacancy 
to the Accommodation Controller on 28th April 
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1951. He intimated to the officer his inten- 
tion not to let it to any other tenants, as he 
required it for himself. Therein it was also 
stated that because of their old age and heart 
troubles, he and his wife were not in a position 
to get up and down the stair case of the house 
The notice of vacancy was received bv the 
Accommodation Controller on 1st Mav 1951 
Thereupon on 7-5-1951 he issued a notice under 
S. 3(3) of the Madras Buildings (Lease and 
Rent Control) Act, 1949, as amended by Act 
8 of 1951, allotting the said premises to Sri 
fr* Lakshmivenkataraman, Inspector of Po- 
lice, Crime Branch. The contentions of the lear- 

?hus* C0UnSe l ^° r pe ^ oner ma y b e stated 

1. The Accommodation Controller has no 
nower under S. 3(3) of the Act to allot a 
house to a Government servant if the land- 
lord does not intend to let out his house; 

2 The allotment of ' the ground floor of the 
house m the circumstances of the case is not 
only, arbitrary, but is an unreasonable res- 
tnction on the petitioner’s fundamental 
right guaranteed to him under Art. 19 (i) (f) 
of the Constitution of India. 

(2) The relevant provisions of the Madras 
Buildings (Lease and Rent Control) Act, 1949 
bearing on the first contention read as follows: 

S 3(i) (a): Every landlord shall, within seven 
days after the building becomes vacant by 
his ceasing to occupy it, or by the termination 
ot a tenancy, or by a release from requisi- 
te* 1 g ^ e notlce of the vacancy in writing to 
the officer authorised in that behalf by the 
State Government (hereinafter in this section 
referred to as the ‘Authorised officer.) 

S. 3(3): If within the ten days of the receipt 
by the authorised officer of a notice under 
sub-sec. (i) or sub-sec (2), the State Go- 
vernment or the authorised officer does not 
intimate to the landlord in writing that the 
building is required for the purposes of the 
State or Central Government or any local 
authority or of any public institution under 
the control of any such Government or for 
the occupation of any officer of such Govern- 
ment, the landlord shall be at liberty to let 
the building to any tenant or to occupy it 
himself. 

S. 3(4): The landlord shall not let the build- 
ing to a tenant or occupy it himself, before 
the expiry of the period of ten days speci- 
fied in sub-sec. (3), unless in the meantime 
he has received intimation that the build- 
ing is not required for the purpose, or for 

occupation by any of the officers, specified 
in that sub-section. 

• • a - may, subject to the 

provisions of clause (d), apply to the con- 

trolier for an order directing the tenant to 

put the landlord m possession of the build- 
ing — 

(i) in case it is a residential building, if the 
landlord requires it for his own occupation 
if he is not occupying a residential building 

of his own in the City, town or village con- 
cerned 

S. 7 (3) (c) : A landlord who is occupying 
only a part of a building, whether residen- 
tial or non-residential may, notwithstanding 
anything contained in clause (a), apply to 
the Controller for an order directing any 
tenant occupying the whole or any portion 
of the remaining part of the building to put 
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the landlord in possession thereof, if he re- 
quires additional accommodation lor residen- 
tial purposes or for the purposes of a busi- 
ness which he is carrying on, as the case may 
be.” 

(3) The first argument is that unless the 
landlord intends to let out a house, the autho- 
rised o dicer has no power to requisition the 
same. To put in other words, the volition of 
the landlord is paramount and the jurisdiction 
of the authorised officer to allot houses for 
the purposes mentioned in S. 3(3) of the Act 
is confined only to those houses intended to 
be let by the landlords and voluntarily thrown 
out for allotment. Jf a landlord has a hundred 
houses and is rich enough not to care to get 


any 

income from 

them 

by 

letting 

them 

out, 

the authorised 

officer 

will 

not 

have 

any power 

to 

allot 

them, 

how- 

ever 

convenient 

and 

necessary 

they 

may 

be lor the purposes 

of the Stale. 

This 


construction would limit the field of selection 
and enable wealthy landlords to circumvent 
the provisions of S. 3 by subterfuges. The con- 
ception of a requisition implies compulsion. It 
is intended to meet an emergency. The emer- 
gency necessitated the enacting of the drastic 
provisions and the construction suggested 
would defeat the purpose to a large extent. 

(4) The relevant provisions of the Act do 
not yield 1o any such construction. Under 
S. 3 (1) (a) every landlord shall give the re- 
quisite notice to the authorised officer if the 
building becomes vacant by his ceasing to 
occupy it, or by the termination of a tenancy 
or by release from requisition. This section 
does not say that the landlord need not give 
such a notice if he has no intention to Jet it 
out. If die Legislature intended to confine the 
scope of this provision only to such buildings 
intended 1o be let by the landlord, they would 
have said so. Under sub-s. (3) the landlord 
shall be at liberty to let the building to any 
tenant or to occupy it himself if the State 
Government or the authorised officer docs not 
intimate to the owner in writing within ten 
days of the receipt of the said notice then- 
intention to requisition the building for the 
purposes mentioned therein. The landlord can- 
not, therefore, occupy his house till the Stale 
or the authorised officer sent the said commu- 
nication to him. 

This clearly indicates that the landlord’s 
intention to let out is not a condition precedent 
for invoking Ihe power of requisition, for his 
right to occupy the same accrues to him only 
if the State or the authorised officer does not 
require for the purposes stated in the pres- 
cribed time. Section 3 (4) prohibits the land- 
lord from letting the building to a tenant or 
occupying it himself before the expiry of the 
period of the ten days specified in sub-s. (3). 
This provision contains a prohibition which 
flows from the provisions of S. 3 (3). Under 
S. 3 (7) (a) when a landlord has two or more 
residential buildings, he is given the option to 
choose one of such buildings for his occupation 
and to give notice to the authorised officer of 
the building so chosen by him and of every 
other building not so chosen. 

This provision, limiting the power of the 
landlord to choose one building for himself, 
establishes beyond any reasonable doubt that 
his intention to let a house is not a condition 
precedent for the exercise of the authorised 
officer’s jurisdiction. If his intention was para- 
mount, the Legislature would not have given 


inis option to him, for it would have been 
within his power to reserve as many houses 
as he liked for himself. Section 7 (3) (a) on 
which reliance was placed by the learned 
counsel lor the petitioner enables a landlord 
to apply to the Controller for an order directing 
the tenant to put him in possession if the 
landlord requires it for his occupation and is 
not occupying a residential building of his own 
in the city, town or village concerned. Section 
7 (3) (c) enables a landlord who is occupying 
only a part of a building, whether residential 
or non-residential notwithstanding anything 
contained in clause (a) to apply to the 

Controller for an order directing any tenant 
occupying the whole or any portion of the 

remaining part of the building to put the land- 

lord in possession thereof, if he requires addi- 
lional accommodation for residential purposes 
or for the purposes of a business which he is 
carrying on, as the case may be. These provi- 
sions enable the landlord to get possession of 
his house for his occupation if he is not occu- 
pying another house of his own and also 

enables him to occupy the entire house if he 
requires additional accommodation. 


These provisions are obviously made to allay 
Ihe hardship and inconvenience that would be 
felt bv a landlord if he was not allowed to 
occupy at least one of his houses and if he 
was not given the additional accommodation 
required by him. The fact that these provi- 
sions had to be made to meet a particular con- 
tingency shows beyond any reasonable doubt 
i hat but for these provisions he might not be 
in a position to secure one of his own houses 
for his accommodation or to occupy the entire 
house if circumstances have changed. If it 
was within his uncontrolled discretion whether 
‘ o let his house or not, these provisions would 
be unnecessary for he can by so intending 
exclude at least one house from the operation 
of the provisions of the Act. It is not neces- 
sary to pursue this argument further and to 
scrutinise the other provisions of the Act for 
it is clear that the landlord’s discretion is not 
the guiding factor. I therefore hold that the 
authorised officer has power to requisition a 
building notwithstanding the fact that the 
landlord is not willing to let out the same. 


( 5 ) Learned counsel then contended that the 
order of the Accommodation Controller allot- 
ling the ground floor to a Government servant 
ignoring the circumstances of the case such 
as tin' petitioner’s and his wife’s old age, heart 
troubles etc. is an infringement of his funda- 
mental right under Art. 19 (i) (f) read with 
Art. 19 (5) of the Constitution, whereas the 
learned Government Pleader contended that 
the appropriate article applicable is Art. 31(2) 
of the Constitution and the requisition m 
Question satisfied the conditions laid therein. 
The relevant provisions read as follows: 


' Art. 19 (i): All citizens shall have the 
right — (f) to acquire, hold and dispose of 
property; 


Art. 19 (5): Nothing in sub-clauses (d), 
(c) and (f) of the said clause shall affect the 
operation of any existing law in so far as 
it imposes, or prevent the State from making 
any law imposing reasonable restrictions on 
the exercise of any of the rights conferred 
by the said sub-clauses either in the 
interests of the general public or for the 
protection of the interests of any Scheduled 
Tribe. 
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Art. 31 (1): No person shall be deprived 
of his property save by authority of law: 

(2) No property, movable or immov- 
able, including any interest in, or in any 
company owning, any commercial or 
industrial undertaking, shall be taken 
possession of or acquired for public 
purposes under any law authorising 
the taking of such possession or such acqui- 
sition, unless,- the law provides for compen- 
sation for the property taken possession of 
or acquired and either fixes the amount of 
the compensation, or specifies the principles 
on which, and the manner in which, the 
ctpmpensation is to be determined and 

given. 

Item 36, List II, 7th Schedule: Acquisition 
or requisitioning of property, except for the 
purposes of the Union, subject to the provi- 
sions of entry 42 of List III. 

Entry 42, List III: Principles on which 
compensation for property acquired or requi- 
sitioned for the purposes of the Union or of 
a State or for any other public purpose is 
to be determined and the form and the 

given*”' m Which such com Pensation is to be 

( 6 ) It will be seen that both Arts. 19 and 31 

fShle 1 * i£, Par . t - III dealing with fundamental 
rights. The rights under Art. 19 are placed 

under the heading “Right to freedom”. Article 
19 is connned only to citizens whereas Art 31 
ap plie S to any person. Both are fundamental 
rights. The difficulty to place a right infringed 
under one or other of the articles is often a 
difficult one. Before attempting to do so in 
the present case, it may be convenient at this 
smge to consider the relevant decisions. In 
— A * J K** Uopalan v. State of Madras’ ATP 
1950 SC 27, the Supreme Court of India’ have 
laid down certain principles which in my view 
can usefully be applied to the present case 

There the question was whether the Preven- 
tive Detention Act, 1950, was ‘ultra vires’ the 
Constituting The Supreme Court held that the 
said Act is intra vires’ the Constitution, with 
the exception of S. 14 which is illegal and 

X £ was intended in that case 

o Art 22^ rela inv Witdin the Provision! 

therefore Art 1 Q PJ\ Ventl ?f Mention and 

therefore Art : 19 ( 1 ) (d) would not apply. At 

page 35, Kama C. J. says: 

In my opinion, such result is clearly not the 
outcome of the Constitution. The article has 
to be read without any pre-conceived 
notions. So read, it clearly means that the 
legislation to be examined must be directly 
in respect of one of the rights mentioned ii, 
the sub-clauses. If there is a legislation 
directly attempting to control a citizen’! 
freedom of speech or expression, or his right 
to assemble peacefully and without arms 
etc., the question whether that legislation is 
saved by the relevant saving claus” 

Art. 19 will arise. If, however, the legisla 
tion is not directly in respect of any of fhese 
subjects, but as a result of the operation of 
other legislation for instance for punitive nr 
preventive detention, his right under any of 
these sub-clauses is abridged, the question of 
the application of Art. 19 does not arise The 
true approach is only to consider the direct- 
ness of the legislation and not what will be 
the result of the detention otherwise valid 
on the mode of the detenu’s life.” 5 
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(7; Das J. resolves the conflict in a slightly 

dmerent way. The learned Judge observed at 
page iio: 

-10 summarise, the freedom of the person is 
not the result of Art. 19. Article 19 only 
deals with certain particular rights which in 
their origin and inception, are attributes’ of 
me freedom of the person but being of great 

importance are regarded as specific and 

inaependent rights. It does not deal w™ 
the freedom ot the person as such. Article 
, (d . Protected a specific aspect of the 
right ot free locomotion, namely, the right 
to move freely throughout the territory of 
India 'vhich is regarded as a special privilege 
or right ot an Indian citizen and is pro 
teetea as such. The protection of Art 19 i s 
conterminous witn tne legal capacity of a 
citizen to exercise the rights protected 
thereby, lor sub-ciauses (a) to (e) „ i 

Art - *?. W postulate the freedom ol the 
person which alone can ensure the capaciW 

clauses C1S A t ^ i7 r ,I ghts h pr ° tected by those sub- 
uauses. A citizen who loses the freedom of 

rhtr^f 011 by u b ? g lawfully detained whe- 
lfter dS a resa lt of a conviction for an offence 
or as a result of preventive detention loses 
fixs capacity to exercise those rights and" 
therefore, has none of the rights which sub- 
cases (a) to (e) and (g) may protect In 
my judgment. Art. 19 has no bearing on the 
question of the validity or otherwise of pre- 
ventive detention and that being so, cl. (5) 
wh^h prescribed a test of reasonableness to 

application at aU?®** ^ ^ C ° Url has 110 

sin gh v. Province of Bihar’ 

BiSr 19 S°tate at (SB> * } he c i uestion of the 
^inar btate Management of Estates and 

case* tha r t' V si — ed ; h U was ar gued in thac 
case that Art. 31 is in the nature of an excen 

19 fi)° m C S ^ ne h aI f ule laid down in Article 
-tJ (U (f). Smha J. in repelling that arwi 

pfgefld:^ 6 ^ iollowing observations at 
Article 31 cannot be read as an exception tn 

AN 9 n m m rn al U r t ightS f - as declared n in 
Art. 19 (l) (f). But certainly the two arti 

cles have got to be read together in order to 
ftituent Assembly. ^ArS^? is as® much 

but, whereas Art. 19 comes under 
Freedom”. Article 31 comes under 1° 

Property”. Hence, according tn tl 5 lght }? 
established rule of interpretatim? ,1a? w f l 1 ' 
same statute makes the 

respect of a particular subierfmat? 10118 111 
makes specific provisions ^th respert’ trT? 

special category, the laffpr m, ^ respec t to a 

the general It i s Xo pra y ai1 ovei ’ 

different provisions of the ed f f th . at 

which are apparently inmnS sa me • s tatute, 

other, should be so con<drnin nt Wlth each 

effect to all the provision * * ??' d a ? to - give 
repugnancy.” as to avoid a 

the^eamed 1 Judge7 n C f J he observations of 

‘Chirlnift Lai f rr f - the Su P rem e Court in - 

869 Ind that of mf 10 *?- ° f India’, 1950 SCR 
euj^anct mat of the High Court of Calcutta 

LT 140 S ms h v ^ K h v ' Sailendranath’, 87 Cal 
140, may also be usefully referred to. 

following three principles mav. 

therefore be borne in mind in approaching the f ’ 
question to be decided in this case: ■ 
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1. The general provision must give place to 
I the specific provision; 

2. The pith and substance or the directness 
of the legislation, and 

3. Whether the right sought to be protected 
fancier Art. 19 has been taken away by legis- 
lation under another appropriate article? 

in the instant case, under S. 3 (3), Madras 
Buildings (Lease and Rent Control) Act, 1949, 
the authorised officer requisitioned the ground 
.floor of the petitioner’s house for the occupa- 
tion of Sri Lakshmi Venkataraman, Inspector 
of Police, Crime Branch, Madras, for residen- 
tial purposes. Under Article 31 (2) no pro- 
perty shall be taken possession of or acquired 
tor public purposes under any law authorising 
the taking of such possession unless the law 
provides a compensation for the property 
taken possession of and either fixes the amount 
of the compensation, or specifies the princi- 
ples on which, and the manner in which, the 
oinpensation is to be determined and given. 
Item 32 of the Second List read with entry 42 
of the III list gives power to the legislature to 
make such a law. The Legislature, therefore, 
can make a law, as in the present case, em- 
powering the authorised officer to requisition 
the property of a person. It would be valid 
if it were for a public purpose and if the law 
provides for compensation. 

Under S. 3 (3) the authorised officer can 
require the property for purposes of the State 
•or Central Government or of any local autho- 
rity or of any public institution under the 
v-ontrol of any such Government or for the 
occupation of any officer of such Government. 
The question is whether the requisition of a 
house or a building for the occupation of an 
officer of Government is a public purpose 
within the meaning of Art. 31. In — 'Manohar 
Ramakrishna v. G. G. Desai’, AIR 1951 Nag 33, 
the learned Judges in dealing with the provi- 
sions of the C. P. and Berar Accommodation 
(Requisition) Act (63 of 1948), expressed the 
view that a requisition for accommodating a 
■Government servant is a public purpose. At 
page 36 the learned Judge stated: 

“It is said that the ‘public purpose* contem- 
plated by the clause must be read such as 
would ‘bring a return to the public*. Section 
3 (1) enables the requisitioning accommoda- 
tion only for the purposes of ‘providing 
residence for any person holding an office of 
profit under the Crown or for locating any 
public office of the Central or the Provincial 
Government or local authority*. Indubitably 
a public office, whether of the Central or 
Provincial (now Union or State) Government 
or a local authority exists for the benefit of 
the public and requisitioning accommodation 
for locating such office is a ‘public purpose*. 
Similarly, a person holding an office of profit 
under the Government is charged with the 
performance of public duties. Such a person 
must, for enabling him to discharge his 
duties, be housed and so, in our opinion, 
requisitioning accommodation for him would 
be as much a public purpose as would be 
the location of a public office.” 

(10) I agree with the said observations. An 
officer of Government, cannot satisfactorily dis- 
charge his duties if he is not given accommo- 
dation in the place where he is employed. In 
an over-populated city like Madras, when it is 
very difficult to find houses for accommodation, 
I cannot sav that the requisition of a house 


for housing a Government servant is not a 
public purpose, for the interests of the Gov- 
ernment and that of the public would neces- 
sarily suffer if their officers are not properly 
housed. As regards compensation, suitable 
provisions are made in the Madras Buildings 
(Lease and Rent Control) Act, 1949 for fixing 
the rent. The terms of the tenancy may be 
fixed by agreement, and if it is not possible, 
through civil courts. The Act also lays down 
the principles for fixing the rent. 

(11) Learned counsel for the petitioner con- 
tended that Art. 31 has no application as it 
deals with a total deprivation of property, 
whereas the Madras Buildings (Lease and Rent 
Control) Act, 1949, regulates the letting of 
residential and non-residential buildings and 
controls the rents of such buildings and pre- 
vents unreasonable eviction of tenants there- 
from. It is not correct to say that Art. 31 
deals only with total deprivation of property. 
Under Art. 31 (1) no person shall be deprived 
of his property save by authority of law. 
Article 31 (2) deals with acquisition and 
taking possession. Acquisition means actual 
transference of property whereas taking pos- 
session of property need not imply a total 
deprivation of the ownership of property. The 
title to the property may continue in the owner 
but he may be dispossessed for a public pur- 
pose. Item 36 of List II provides both for 
acquisition and requisition of property. 

I cannot therefore agree with the contention 
that requisition of property, which does not 
involve a total deprivation of the property from 
the owner, does not come within the meaning 
of Art. 31. Nor can I agree with the conten- 
tion that the Madras Buildings (Lease and 
Rent Control) Act, 1949, does not deal with the 
subject-matter covered by Art. 31 of the Con- 
stitution of India. Section 3 (3) specifically 
enables the Government or the authorised 
officer to require any building for the purpose 
of the State. They can take possession of the 
same subject to the terms prescribed there- 
under. The taking of possession under S. 3(3) 
is certainly covered by the words ‘‘taken pos- 
session of” in Art. 31 (2) of the Constitution 

of India. 

(12) The subject-matter directly comes 

under Art. 31. Article 31 being a specia 
article, excludes the operation of the general 
article, Art. 19. As the building was taken 
possession of under the law validly rn . a r e, o *_ f 
petitioner is not protected by the Provisions of 
Art. 19, for Art. 19 (i) (f) be invoked 

only if the petitioner is legally entitled to use 

his property. 

(13) I therefore hold that no right under 
Art. 19 has been infringed by the ordei of t 
Accommodation Controller. 

(14) In this view it is not necessary to ex- 
press my opinion on the connotation oi 
word “hold” in Art. 19 (i) It) or 0 f *u e 
question whether in the circumstances of 
case the requisition of the property for a P 
officer is a reasonable restriction in the im 

of the general public on the right of the] P 
tioner to use his premises. In the result 
octition is dismissed with costs. Advocates 
Rs. 100. 

A/V.R.B. Petition dismissed. 
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Fathima Bi, Petitioner v. The State of Madras, 
represented by the Accommodation Controller, 
Madras, Respondent. 

Writ Petn. No. 280 of 1951, D/- 7-8-1952. 


(a) Houses and Rents — Madras Buildings 
{Lease and Rent Control) Act (25 of 1949) (as 
amended by Madras Act 8 of 1951), S. 3(1) (a) 
and (8) — Tenant in possession in contraven- 
tion of S. 3(1) (a) — Eviction under S. 3(8). 

Occupation of a building by a landlord 
or his tenant without issuing notice 
under S. 3(1) (a), which is a part of the 
general scheme of requisition, is certainly 
a contravention of the provisions oi the 
section and a tenant in possession in con- 
travention of that sub-section is liable to 
be summarily evicted under S. 3(8). 

(Para 5) 

(b) Houses and Rents — Madras Buildings 
{Lease and Rent Control) Act (25 of 1949) (as 
amended by Madras Act 8 of 1951), S. 3(8) — 
Section does not infringe Art. 19(1) (f) of 
Constitution — (Constitution of India, Arts. 19 
<l)(f) and 31(2) ). 


Section 3 (8) is not bad as being an 
unreasonable restriction on the exercise of 
the fundamental rights guaranteed under 
Art. 19(1) (f ) of the Constitution. The sub- 
ject-matter of requisition directly comes 
under Art. 31 which excludes the general 
Art. 19. ' (Para 6) 

(c) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949) (as 
amended by Madras Act 8 of 1951), S. 3 (8) — - 

Tenant's possession under void lease Right 

to compensate — (Constitution of India, Art. 
•31 (2) ). 


A lease in contravention of S. 3 is void 
The possession of a tenant under such a 
void lease would only be permissive pos- 
session not in his own right, but for and 
on behalf of the landlord, in which case it 
would be the dispossession of the landlord 
who would be compensated under the provi- 
sions of the Act and the tenant can be dis- 
possessed without any compensation being 
paid to him. fPara 7 ? 


(d) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949) (as 
amended by Madras Act 8 of 1951), S 3 (8) — 
Section does not offend Art. 20 of Constitution 
— (Constitution of India, Art. 20). (Para 8) 


Accommodation Controller dated 17-7-1951 and 
4-8-1951. The petitioner is the owner of the 
house and premises No. 1/3 Jones Street, G. T. 
Madras. On 15-1-1951 one Fernando wrote a 
letter to the Accommodation Controller stating 
that he was a tenant of the said premises and 
that he was vacating the same on 15-1-1951 
After making some enquiries, on 7-2-1951, the 
Accommodation Controller issued a notice to the 
petitioner under S. 3 (1), Madras Buildings 
(Lease and Rent Control) Act, 1949, (herein 
after called the Act) calling for particulars and 
intimating her that the premises have to be 
kept vacant for seven days from the date of the 
furnishing of the particulars. The petitioner did 
not reply to that notice. On 25-4-1951 a com- 
plaint was filed in the court of the Chief Pre- 
sidency Magistrate and the petitioner was fined 
a sum of Rs. 75. 

(2) The Accommodation Controller allotted 
the house to one Waters. As the petitioner 
did not give peaceful possession, on 4-8-1951 the 
respondent issued a notice under S. 3 (8) of 
the Act directing the petitioner to deliver pos- 
session and also stating that if no vacant pos- 
session was given necessary steps would be 
taken to obtain the same. The petitioner 
states that the said premises is a non-residential 
house and that she has let the same to one 
Abdulla Sait in or about the end of 1950 and 
since that time he has been carrying on busi- 
ness in the said premises. She further alleges 
that the monthly rent of the building is less 
than Rs. 50 and therefore she is not bound in 
law to give the notice to the Accommodation 
Controller. 

(3) Learned counsel appearing for the petitioner 
raised before me various legal contentions ques- 
tioning the validity of the requisition. I shall 
proceed to deal with them ‘in seriatim'. 

(4) The first argument is that the tenant has 
not occupied the building in contravention of the 
provisions of S. 3 (4) prohibiting the letting of 
the building, which would come into play only 
if the statutory notice was given and that in 
the instant case such notice was not given. This 
argument appears to be plausible, but, in my 
view, not sound. To appreciate this contention 
the following provisions of the Act may be read: 

“ S. 3 (1) (a): Every landlord shall, within 
seven days after the building becomes vacant 
by his ceasing to occupy it, or by 

the termination of a tenancy, or by 

release from requisition give notice 
of the vacancy in writing to the Officer autho- 
rised in that behalf by the State Government 
(hereinafter in the section referred to as the 
‘authorised officer’). 


(e) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949) (as 
amended by Madras Act 8 of 1951), S. 3 (8) (a) 
and Explanation — Retrospective operation. 

In view of the clear provisions of the 
Explanation, S. 3 (8) (a), must be given 
retrospective operation. (Para 9) 

R. Mathrubhutham, for Petitioner; V. p. 
Sarathi, for the Govt. Pleader, for the State. 

REFERENCE Para. 

{’52) C. M. P. No. 6628 of 1951, D/- 6-8-1952: 
(AIR 1953 Mad 252) 6 

ORDER: This is an application for issuing 
a writ of certiorari to quash the order of the 
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S. 3 (3) : If, within ten days of the re- 
ceipt by the authorised officer of a notice 
under sub-s. (1) or sub-s. (2), the State Gov- 
ernment or the authorised officer does not 
intimate to the landlord in writing that the 
building is required for the purposes of the 
State or Central Government or of any local 
authority or of any public institution under 
the control of any such Government or for 
the occupation of any officer of such Gov- 
ernment, the landlord shall be at liberty to 
let the building to any tenant or to occupy it 
himself. 

S. 3 (4): The landlord shall not let the 
building to a tenant or occupy it himself, 
before the expiry of the period of ten days 
specified in sub-s. (3), unless in the mean- 
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time ne has received intimation that the 
building is not lequned for the purposes or 
tor occupation by any of the officers, specified 
in that sub-section. 

S. 3 (8) (a): Any officer empowered by 
the State Government in this behalf may 
summarily dispossess: 

(i) any landlord, tenant or other person oc- 
cupying any building in contravention of the 
provisions of this section or any landlord who 
fails to deliver to the State Government pos- 
session of any building in respect of which 
they are deemed to be the tenants by virtue 

of this section, and take possession of 

the building including any portion thereof 
which may have been sub-let; 

Explanation: The provisions of this clause 
shall apply also to cases which arose before 
the commencement of the Madras Buildings 
(Lease and Rent Control) Act, 1951. 

(5) Sections 3 (1), (3) and*(4) are component 
parts of the scheme of requisition. The scheme 
comprises five stages: 

1. The landlord gives notice of the vacancy 
to the authorised officer within seven days of 
the vacancy: 

2. Within ten days of the receipt of the notice 
the State Government or authorised officer inti- 
mates to the landlord in writing that the build- 
ing is required for the purpose of the State; 

3. During the prescribed period the landlord 
is prohibited from letting the house; 

4. If no intimation is given within the 
prescribed period the landlord is at liberty to 
let the same to whomsoever he likes; 

5. If the landlord or any person occupying the 
building fails to deliver possession in contraven- 
tion of the provisions of the Act, an officer 
appointed by the State may summarily dis- 
possess him. 

It will be seen from the other provisions of 
S. 3 (8) that an officer appointed by the State 
can dispossess a person occupying a house in 
contravention of the provisions of the section, 
be it noted not in contravention of S. 3 (3) or 
S. 3 (4) alone. Occupation of the building by 
a landlord or his tenant without issuing notice 
under S. 3 (1) (a), which, as I already stated, 
is a part of the general scheme of requisi- 
tion, is certainly a contravention of the provi- 
sions of the section. As the tenant is now in 
possession in contravention of that sub-section, 
he is liable to be summarily evicted under 
S. 3 (8). 

(6) Learned counsel then questioned the con- 
stitutional validity of S. 3 (8) read with its 
explanation giving it retrospective operation. Lie 
argued that the said section is bad as being an 
unreasonable restriction on the exercise of the 
fundamental rights guaranteed under Art. 19 
(1) (f), Constitution of India. It is not neces- 
sary to consider this argument as I held in — 
‘Nataraja Mudaliar v. Madras State*, C. M. P. 

No. 6628 of 1951 (Mad), that the requisition of 
a house under the Act does not offend the fun- 
damental right under Art. 19, as the subject- 
matter directly comes under Art. 31 of the Con- 
stitution. In that judgment I observed: 

“The subject-matter directly comes under 
Art. 31. Article 31 being a special Article, 
excludes the operation of a general Article, 
Art. 19. As the building was taken pos- 
session under a law validly made, the petnr. 
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is not protected by the provisions of Art. 19 for 
Art. 19 (1) (f) can be invoked only if thf* 
petitioner is legally entitled to use his nrol 
pei ty. I ihei efore hold that no right under 
Art. 19 has been infringed by the order of 
the Accommodation Controller.” 

Following that judgment I negative this con- 
tention. 

(7) Even so it was contended that the pro- 
visions of that section in so far as they autho 
rise an officer to take possession of the property 
irom the tenant without paying or providin'* 
for the payment of the compensation contra- 
vene the provisions of Art. 31 (2), Constitution 
of India, and, therefore, ‘ultra vires’, the Con- 
stitution. Article 31 (2) reads: 

“No property, movable or immovable, includ- 
ing any interest in, or in any company, 
owning any commercial or industrial under- 
taking, shall be taken possession of or ac- 
quired for public purposes under any law 
authorising the taking of such possession or 
such acquisition, unless the law provides for 
compensation for the property taken posses- 
sion of or acquired and either fixes the 
amount of the compensation, or specifies the 
principles on which, and the manner in which, 
the compensation is to be determined and 
given.” 

This article therefore prohibits taking possession 
of any property without compensation. The con- 
tention is that the tenant has a legal interest 
in the leasehold property and the State cannot 
dispossess him .without paying compensation. 
There would be 'considerable force in this argu- 
ment if a person was in legal possession as a 
tenant and he was dispossessed; but if the 
tenancy was void, the possession of the tenant 
would only be permissive possession not in his 
own right, but for and on behalf of the landlord, 
in which case it would be the dispossession of 
the landlord who would be compensated under 
the provisions of the Act. The question there- 
fore turns upon the subsidiary question whether 
the lease in contravention of the provisions of 
S. 3 was void. 

In my view, the object of the agreement of 
lease in the present case was not only forbidden 
by law, but if permitted, it would defeat the 
provisions of the Act within the meaning of 
S. 23, Contract Act. The landlord was pro- 
hibited from letting the building before the 
expiry of ten days from the receipt of notice 
by the authorised officer. She was liable to be 
prosecuted for contravention of sub-ss. (1), (2) 
and (4) of S. 3 of the Act and indeed she was 
prosecuted and fined. She therefore let her 
building by committing an offence and also in 
the teeth of an express prohibition not to let. 
till certain conditions were complied with. Thel 
lease was therefore void. In the circumstances 
the possession of the tenant must be deemed to 
be the possession of the landlord. The tenant 
has no separate and distinct right to be com- 
pensated for within the meaning of Art. 31 of 
the Constitution. 

(8) The constitutional competence of the im- 
pugned provision was also based on the provi- 
sions of Art. 20, Constitution of India. Under 
Art. 20 

“No person shall be convicted of any offence 
except for violation of a law in force at the 
time of the commission of the act charged 
as an offence, nor be subjected to a penalty 
greater than that which might have been in- 
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flicted under the law in force at the time 
ot tne commission ol tne orience.” 


Unaer tms Article, a suosequent enactment 

Cannot impose a 51 eater penalty on an lncuvi- 
uuai tnau mat wmcn coum nave been inmcted 
at tne time ne commuiea tne orience. n was 
saia mat unaer madias x^ct 8 ot tyji, tne pio- 
visions ox o. 0 (b ) 01 tne Act were given retro- 
spective opei a non ana tne enect ot tne amend- 
ment was mat tor an onence cormmuea pnor 
to me passing ot tnat Act, a person coma not 
only oe con vie tea but coma summarily be 
evicted, ana meretore tne penalty was greater 
man mat coma nave been intlicted on mm at 
tne time wnen he commit tea tne onence. mere 
wouia oe torce in mis argument it the power 
ot summary eviction comerred on an omcer 
empovverea by tne state under S. 3 (8) ot tne 
Act coma oe equaiea to the infliction ot penalty 
lor tne comnussion ot an onence. Under S. Id 
ot tne Act, it any person contravenes any of 
tne provisions ot sud-ss. (1), (Z), (4), (0) and 
(/) ot a. 8 ne snail be punishable with simple 
imprisonment tor a term which may extend to 
tnree months or with the fine which may extend 
to two tnousand rupees or with both. 


That section was not amended by Act 8 of 
1951. The punishment for the offence remains 
the same as it was before the amendment. The 
Amending Act only conferred the necessary exe- 
cutive power on the officer concerned to carry 
out tne intention of the Legislature. Betore 
tne Amenament, the authorised officer can allot 
a house to an officer but cannot put him in 
possession if a recalcitrant landlord refused to 
comply with the order. The landlord might be 
punished in a criminal court; but there was 
no procedure to expel him summarily. That 
power of summary eviction is now given under 
8 (8;. An existing lacuna was filled up 
for the smooth working of the provisions of 
the Act. I cannot therefore hold that the im- 
pugned provision oftends Art. 20, Constitution 


(9) It was then argued that S. 3 (8) (a) 
should not be given retrospective operation. This 
contention is obviously untenable in view of the 
clear provisions of the Explanation which says 


the provisions of this clause shall apply alsc 
to cases which arose before the commence 
ment of the Madras Buildings (Lease anc 
Rent Control) Amendment Act, 1951.” 


(10) The last argument was that the house 
was a non-residential house and that the rent 
for the same was below Rs. 50 and therefore 
the Accommodation Controller had no jurisdic- 
tion to requisition the same. 


(11) Section 3 (9) says: 


“Nothing contained in this section shall apply 

(a) to a residential building the monthly 
rent of which does not exceed twenty-five 
rupees; or 


(b) to a non-residential building the 
monthly rent of which does not exceed fifty 
rupees.” 


In the affidavit filed in support of the petition, 
it was specifically stated that the building is a 
non-residential building. In the counter though 
there is an allegation that the house has always 
been used for residential purposes, the Accom- 
modation Controller does not say definitely that 
he has decided the question having regard to 
the materials placed before him. In this case 


the Accommodation Controller’s jurisdiction to 
requisition the building mainly depends upon the 
question wnether the building is a residential 
building; for it is not disputed that if it is a 
non-residential building, UieiJ is no power to 
requisition the same as the rent is below Rs. 50. 
His order, therefore, is set aside and he is 
directed to decide on the material that may be 
placed before him by the petitioner whether the 
building is a residential or non-residential build- 
ing. As the petitioner failed on her main con- 
tentions, this is a fit case for directing the 
parties to bear their costs. 

A/V.R.B. Order set aside. 
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PAN CHAP AKdsA AYYAR J. 

In re Simnaan Aiisnnamurtni, Accused. 

Criminal Revn. Case No. 1561 of 1950 and 
Case Ref. No. 78 ot 19 j0, D/- 27-7-1951. 

Criminal P. C. U 898), Ss. 4 66, 4iv — Refer- 
ence by sessions jiuuge in case 01 acijiu^iai — 
Competency. 

An Assistant Sessions Judge, relying 
upon an uncorrecied copy 01 the Penai 
Coae, took 16 years instead ot 18 years as 
tne relevant age ana acquiaea tne accused 
ot a cnarge 01 kidnapping a girl lrom die 
custody ot her lawtui guardian, Tneie was 
no appeal by tiie Government nor any re- 
vision on behalf of the girl. Tne Sessions 
Judge discovered the patent enor aim re- 
ferred the case to the High Court : 

Held, as the referring officer was the 
Sessions judge and not a District Magis- 
trate it was certainly competent for him to 
refer the case to High Court under s. 438, 
Cr. P. C. He was not a person expected to 
move the State to hie an appeal under S. 
417, Cr. P. C. (The acquittal was set 
aside.) : (1951) MWN (Crl) 16 Disting. 

(Paia 1) 

Anno: Cr. P. C., S. 438 N. 3. 

The Public Prosecutor, for State. 

ORDER : 1 have perused the records and 
heard the learned Public Prosecutor. Nobody 
appears for tne accusea. No doubt mere was an 
error committed by the learned Assistant ses- 
sions Judge, Tenali, as he himself nas admitted 
when he took 16 years instead ot 18 years, (re- 
lying on an uncorrected copy ot tne Penal 
Code in his office not incorporating the amend- 
ment in this respect in 1949) as the relevant 
age. So he took the girl’s consent to be valid 
and committed errors right along the line on 
that basis and acquitted the accused Simhadri 
Krishnamurthi who was charged with kid- 
napping the girl Tulasamma from the custody 
of her lawful guardian with intent to marry 
her against her will. The learned sessions 
Judge, Guntur, discovered this patent error on 
perusing the calendar in the case and after 
calling for the records and examining them. He 
has made this reference. The Government had 
not filed an appeal under S. 417, Cr. P. C., and 
the aggrieved girl or her guardian has not filed 
a revision petition against the acquittal. The 
learned Public Prosecutor drew my attention to 
the decision of Somasundaram J. in — ‘Era- 
vadu and others v. The State’, 1951 MWN Crl 
p. 16 (Referred Case No. 22 of 1950) wherein 
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the learned Judge held that a reference by a 
District Magistrate under S. 438, Cr. P. C. was 
not competent as his remedy was only by way 
of moving the State to file an appeal under S. 
417 Cr P C. ilerc the referring officer is the 
Sessions Judge and not a District Magistrate 
and it is certainly competent for him to refer 
this case to this court under S. 438, Cr. P. C. as 
he is not the person expected to move the 
State to file an appeal under S. 417, Cr. P. C. 
So I accept the reference of the learned Ses- 
sions Judge and set aside the acquittal of Sim- 
hadri Krishnamurthi in S. C. No. 38 of 1950 
by the Assistant Sessions Judge of Tenali and 
direct the case to be tried afresh by the Ses- 
sions Judge, Guntur. 


B/D.R.R. 


Reference accepted. 
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RAJAMANNAR C. J. AND VENKATA- 

RAMA AIYAR J. - 

N. Gopalan, Appellant v. The State of Mad- 
ras, by the Collector of Tanjore, Respondent. 

Letters Patent Appeal No. 263 of 1952, D/- 
17-9-1952, from judgment of Subba Rao J., in 
W. P/ No. 674 of 1952, D/- 16-9-1952. 

f(a) Tenancy Laws — Madras Estates Land 
(Reduction of Rent) Second Amendment Act 
(35 of 1951), S. 1(2) — Act is not invalid as 
being inconsistent with Art. 372(1) of the 
Constitution — (Constitution of India, Art. 
372(1) ). 

Section 1(2) of the Amending Act in so 
far as it makes the provisions of the Act 
retrospective is not inconsistent with Art. 
372(1) of the Constitution and is not un- 
constitutional on that ground. Article 
372(1) of the Constitution clearly recog- 
nises the contingency of an enactment 
which is declared to continue in force, be- 
ing altered, repealed or amended by a 
competent Legislature. Since an altera- 
tion, repeal or amendment can be retros- 
pective, it follows that Art. 372(1) would 
not render any alteration, repeal or 
amendment which is declared to be re- 
trospective, invalid. (Para 3) 

f (b) Tenancy Laws — Madras Estates Land 
(Reduction of Rent) Second Amendment Act 
(35 of 1951), S. 4 — Provision is not confisca- 
tory and unconstitutional — (Constitution of 
India, Art. 31). 

Section 4 of the Amending Act which 
provides for the adjustment of rent paid 
by a ryot before the commencement of the 
Amending Act is not confiscatory in nature 
and as such is not unconstitutional. There 
is no acquisition by the Government of 
any portion of the rent. The impugned 
provision is only a provision adjusting the 
account between landholder and tenant. 
Such a provision would be a provision 
pertaining to the relationship of landlord 
and tenant but would in no sense be a 
provision for acquisition of any interest 
in land by the Government. There is, 
therefore, no question of confiscation. 
AIR 1952 SC 252, Ref. (Para 4) 

R. Kesava Iyengar and K. Parasaram, for 
Appellant. 


REFERENCE /Para 

(’52) AIR 1952 SC 252: (65 Mad LW 527) 4 

RAJAMANNAR C. J. : In this Appeal un 
der the Letters Patent against the decision of 
Subba Rao J. dismissing the appellant’s appli- 
cation for a writ of certiorari, the only ground 
taken is the invalidity of Madras Estates Land 
(Reduction of Rent) Second Amendment Act 
1951. That Act inserted a sub-section in S. 3 
of the original Act and substituted a clause 
for a clause already existing in S. 4 of the 
principal Act and by S. 4 made provision for 
adjustment of rent paid by a ryot before the 
commencement of the amending Act. The ex- 
cess was to be adjusted towards the rent pay- 
able by the ryot to the landholder for subse- 
quent faslis. The ryot was in certain circum- 
stances entitled to claim a refund of the 
amount remaining unadjusted from the land- 
holder to whom it was paid. 

(2) Mr. R. Kesava Aiyangar contended that 
the Act is unconstitutional for two reasons: 

(1) because it was retrospective and to that 
extent was inconsistent with the provisions of 
Art. 372(1) of the Constitution and (2) be- 
cause it was confiscatory in so far as it direct- 
ed the adjustment of rent already paid before 
the commencement of the Constitution. 

(3) Section 1(2) of the Amended Act runs 
thus : 

“Sections 2 arid 3 shall be deemed to have 
come into force on 7th January 1948.** 

That is the date on which the principal Act 
came into force. The argument of learned 
counsel is that Madras Act 30 of 1947 conti- 
nued to be in force only by virtue of Art. 
372(1) of the Constitution and any amend- 
ment, alteration or repeal of any provisions 
of that Act after 26th January 1950 can only 
be prospective from the date on which the 
amendment, alteration or repeal is made, or in 
any event only from 26th January 1950, but 
it cannot affect the Act as it stood on the date 
of the commencement of the Constitution in 
respect of a period prior to the Constitution. 
Article 372(1) runs thus: 

“Notwithstanding the repeal by this Constitu- 
tion of the enactments referred to in Art. 
395 but subject to the other provisions of 
(his Constitution, all the law in force in the 
territory of India immediately before the 
commencement of this Constitution shall 
continue in force therein until altered or re- 
pealed or amended by a competent Legisla- 
ture or other competent authority.” 

We are unable to agree with learned coun- 
sel that there is anything in this Article to 
support his contention. That Article clearly 
recognises the contingency of an enactment 
which is declared to continue in force, being 
altered, repealed or amended by a competent! 
Legislature. Undeniably in this case the 
amendment in question has been made by a 
competent Legislature. It was not suggestea 
that the Madras Legislature is not competent 
to pass any legislation which would have a 
retrospective effect. When an alteration, repeal 
or amendment is itself contemplated under 
Art. 372(1) and an alteration, repeal or 
amendment can be retrospective, it follows 
that Art. 372(1) would not render any altera- 
tion, repeal or amendment which is declared to 
be retrospective, invalid. We therefore reject 
this contention on behalf of the appellant. 
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t (4) It was next contended that the provi- 
sion in the Amending Act for adjustment of 
rents already paid is confiscatory in nature 
* and therefore unconstitutional. Reliance was 
i placed on the observations in the recent deci- 
> sion of the Supreme Court in — ‘The State of 

3 Bihar v. Kameswar Singh’* AIR 1952 SC 252, 

i made in connection with the provision of the 
Bihar Act under which 50 per cent, of the ar- 
rears of rent collected by the Government was 
appropriated by the Government without pay- 
ment of any compensation to the landholder. 
We fail to see how these observations can be 
of any help to the appellants here. There is 
no acquisition by the Government of any 
portion of the rent. The impugned provision 
is only a provision adjusting the account bet- 
ween landholder and tenant. Such a provi- 
sion would be a provision pertaining to the re- 
lationship of landlord and tenant but would 
in no sense be a provision for acquisition of 
any interest in land by the Government. 
There is therefore no question of confiscation. 
It is true that the result of the enactment may 
be to prejudicially affect the rights of the ap- 
pellants, but that itself would not make the 
provision illegal or unconstitutional. 

(5) Thg appeal is therefore dismissed. 
A/K.S. Appeal dismissed. 
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GOVINDA MENON 

AND PANCHAPAKESA AYYAR JJ. 

Ruku-ul-Mulk S. Abdul Wazid and others 
Appellants v. R. Viswanathan and others, Res- 
pondents. 

O. S. Appeals Nos. 67 and 84 of 1950, D/- 
1-11-1951. 5 ' 


■ i a) <a 3? 1 P „„ C - . (1908 >> S. 13 — ‘Foreign 

fifSfcd STS' il. ~ (CM p - c - am > ■ 


The expression ‘foreign judgment’ means 
‘an adjudication by a foreign Court upon 
the matter before it’. It does not mean a 
statement by a foreign judge of the reasons 
for his order, since, if that were the 
meaning of the judgment, S. 13 would not 
apply to an order where no reasons were 
given Am 1947 PC 192, Rel. on; AIR 1943 
Bom 201, Ref. (P ara 13 \ 

Anno: Civil P. C., S. 13 N. 3 

(b) Civil P. C. (1908), Ss. 13 and 11 - 
Matter directly adjudicated — Some of th 
items left unadjudicated — No res judicat 
with regard to them. 


The clause “the matter directly adjudi- 
cated upon” in .S. 13 is narrower than the 
clause /‘the matter directly and substan- 
tially in issue” in S. 11. Thus, where a 
foreign judgment has directly adjudicated 
upon all the properties except four items 
of immovable properties the judgment 
would not operate as res judicata in res- 
pect of these four items. 1891-1 Ch 83 (sic); 
1911-1 Ch 179; 1948-1 Ch 118, Disting. 

(Para 13) 

Anno: Civil P. C., S. 13 N. 2; S. 11 N. 7. 

(c) Civil P. C. (1908), S. 13, Exceptions 
Foreign judgment, when not conclusive - 
Scope of enquiry — Proof — Necessity of. 

Foreign judgment of a Court of compe- 
tent jurisdiction regarding movables will 


be conclusive unless it is vitiated by fraud, 
or is opposed to fundamental principles of 
natural justice such as want of due notice 
to the party affected thereby or denial of 
an opportunity to a party of presenting his 
case to the Court. Opposed to natural 
justice does not mean opposed to the 
notions of natural justice entertained by 
the Courts where the foreign judgment is 
sought to be used as a bar to a suit. 

The fraud invalidating a foreign judg- 
ment may be either fraud on the part of 
the party in whose favour the judgment is 
given or fraud on the part of the Court 
pronouncing the judgment. AIR 1947 PC 
192, Followed. (Paras 13, 14) 

There is a distinction between vitiating 
judgments of Courts subordinate to one’s 
jurisdiction on the grounds of suspected 
bias, interest etc. and vitiating the judg- 
ments of the foreign Courts. The foreign 
judgments are recognised by private inter- 
national law only on the principles of 
comity between the nations, reciprocity, 
acquired rights and obligations, inter- 
national usage and custom etc. and not on 
fundamental rights guaranteed by any 
world Constitution or world Court. There- 
fore, a foreign judgment of a competent 
Court not falling within the exceptions to 
S. 13 could be conclusive even if it gave 
no reasons for the judgment, which of 
course would be unthinkable in the case of 
Courts subordinate to the High Court. 
(1924) 1 KB 256; (1927) 2 KB 475; (1930) 
143 LT 235; 1937-2 KB 1, Disting.; AIR 
1947 PC 192, Relied on. (Para 15) 

A mere error in procedure in a foreign 
Court will not affect its conclusive nature 
under S. 13, provided that error in proce- 
dure does not amount to a violation of 
natural justice under S. 13 (d) e.g. where 
a party is not given a notice of hearing 
of the case, or is not allowed an oppor- 
tunity of representing his case to the 
Court. Errors in procedure, interest of 
slight nature (like using cars, eating 
dinners etc.) mere suspected bias, pungent 
observations of Judges at the hearings, a 
non-liberal attitude towards requests for 
constituting another Bench and not grant- 
ing adjournments will be inadequate 
grounds for vitiating a foreign judgment 
of a competent Court, as not affecting the 
jurisdiction or coming under any other 
exceptions in S. 13. (Para 17) 

Moreover, mere allegations and appre- 
hensions will not do to vitiate a judgment 
because, mere assertion is not proof. 

(Para 18) 

Anno: Civil P. C., S. 13 N. 15 and 16. 

(d) Civil P. C. (1908), O. 41 R. 2 — New plea 
— Plea of fraud — (Civil P. C. (1908), Ss. 11 
and 13). 

The point that a previous foreign judg- 
ment which was pleaded as a bar to the 
suit was already prepared and was ready 
before the hearing began but was delivered 
after the hearing, fraudulently pretending 
that it had been prepared only after the 
hearing and therefore was vitiated by 
fraud and should be treated as null and 
void, cannot be urged in appeal for the 
fijst time if not raised before the trial 
Court previously. (Para 14) 

Anno: Civil P. C., O. 41 R. 2 N. 1. 
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Advocate General, for Appellants; C. E. 
Padmanabhan of bhort Bawes and Co., for 
Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 


(’47) AiR 1947 PC 192: (74 Ind App 
203) 13, 14, 15 

( o0> ILR (1950) Mad 862: (AIR 1950 
PC 84) 17 

(’43) AiR 1943 Bom 201: (ILR (1943) 
bom 8 ob) 13 

( 4 5 ) 49 Cal WN 754 13 

(’51) 1951-1 Mad LJ 488: (AIR 1951 
Mad 890) 12 

(1891) 1 Ch 83 (Sic) 13 

(1899) 1 Ch 781: (68 LJ Ch 281) 15, 16 

(1911) 1 Ch 179: (80 LJCh 274) 13 

(1930) 1 Ch 377: (99 LJCh 67) 13 

( 1948) 1 Ch 118: (1947-2 All ER 864) 13 

(1870) 4 KL 414: (39 LJCP 350) 14 

(1924) 1 KB 256: (93 LJKB 129) 15 

(1927) 2 KB 475: (96 LJKB 530) 15 

(1937) 2 KB 1: (106 LJKB 344) 15 

(1980) 143 LT 235: (1930-2 KB 29) 15 

(1894) 2 QB 667: (71 LT 308) 15 

(1882) 10 Q3D 295: (52 LJQB 1) 14 

(1890) 25 QBD 310: (63 LT 128) 14 

(1837) 8 Sim 279: (6 LJ (NS) Ch 226) 16 


JUDGMENT: These are two appeals against 
the judgment of our learned brother, Rajago- 
pa lan, J., in C. S. No. 214 of 1944 on the 
Original Side of this Court, holding that the 
judgment of the Mysore High Court, consisting 
of Medappa C. J., and BalaKrishnaiya and Mal- 
lappa JJ., operated as res judicata in this suit 
regarding the movable properties mentioned 
therein, subject to proof of pecuniary or other 
interest of Medappa C. J., in a ‘Mercedes’ Car, 
belonging to the estate of the deceased Rama- 
linga, and proof of his having attempted, in 
October 1945 and the beginning of 1946, to 
dissuade Mr. L. S. Raju, Advocate for the plain- 
tiffs, from appearing for the plaintiffs, Rama- 
1 inga’s sons, and making strong and unwarrant- 
ed remarks against them, which two facts, if 
proved, would, in the opinion of our learned 
Brother, make Medappa C. J., so interested in 
the subject-matter of the suit or in the parties 
to tlie suit as to make him disqualified to be 
a Judge in the matter, as he would be practi- 
cally judging his own cause and violating the 
principle of ‘audi alteram partem', and make 
the trial ‘coram non judice’, and the judgment 
a nullity. Regarding the four items of immov- 
ables situated in Madras and included in C. S. 
No. 214 of 1944, our learned brother held that 
there was no question of applying the principle 
of ‘res judicata’ under S. 13, C. P. C\, since 
there was no attempt at any adjudication of 
the title to those four items by the Mysore 
Courts, as three of them (included in the 
Bangalore City Suit) were specifically excluded 
from the decree, on objection being taken by 
(he defendants (executors) to the inclusion of 
properties outside the jurisdiction of the 
Mysore Courts, and the fourth item had not 
been included in the Mysore suits at all. 

(2) The facts may briefly be stated. V. Rama- 
linga, the father of the plaintiffs, was a resident 
of Bangalore in Mysore State. He died at 
Bangalore on 18-12-1942. He had been ex- 
tremely affectionate and considerate towards 
his wife, eldest son, Viswanathan, and other 
members of the family in the earlier stages and 
had tried to establish his eldest son, Viswa- 
nathan, in his prosperous business, he being 
worth over 20 lakhs of rupees and having in- 


fluential connections and friends, but, it is said 
that ne became, later on, disappointed with his 
eldest son’s conduct and application to business 
and felt nimself insulted by the conduct of his 
wife, eldest son and other cnildren, and so 
executed a will, dated 10-9-1942, some three 
months before his death, leaving to his wife 
sons etc. omy a comparatively paltry pittance 
and bequeathing almost his entire properties to 
charities claiming them all to be his self-acquir- 
ed properties and therefore, devisable by him 
by will. The properties were admittedly worth 
more than 20 lakns and consisted of immovable 
properties situated in Bangalore cantonment, 
administered in those days by the British Resi- 
dent in Mysore and subject to his Court, but 
admittedly part of Mysore State for purposes 
of sovereignty though appeals from the Resi- 
dent’s Court lay to the Privy Council till inde- 
pendence and retrocession, in Bangalore City, 
within the State of Mysore, and in Hospet, 
Madras City and other parts of Madras State. 
Ramlinga appointed three persons as executors 
to administer his estate after his death and 
conduct the charities he prescribed in the will. 
Those are the defendants in C. S. No. 214 of 
1944. 

(3) The executors obtained probate of the 
will from the District Judge, Civil and Military 
Station Bangalore Cantonment. An appeal to 
the Resident’s Court by the sons and daughters 
of Ramalinga (plaintiffs here and others), who 
had entered ‘caveat’ failed. A further appeal 
was preferred by them to the Privy Council. 
Before that appeal came on for hearing before 
the Privy Council, the Cantonment area was 
retroceded to His Highness the Maharajah of 
Mysore. The Privy Council held, therefore, 
that they had no more jurisdiction to hear the 
appeal because Mysore had become an inde- 
pendent State not subject to their jurisdiction 
any more. An attempt was made to induce 
them to reconsider the matter, but they refused, 
by their order dated 12-12-1949, to reconsider 
the decision. The attempt of the plaintiffs 
and other members of Ramalinga’s family to 
get the appeals taken on file by the Supreme 
Court of India and decided there, also failed, 
apparently because the Supreme Court con- 
sidered that Mysore had not yet come within 
its jurisdiction by the relevant date. So, the 
Privy Council refused to deal with the appeals 
as it had lost its jurisdiction and the Supreme 
Court refused to deal with the appeals as it 
had ‘not got’ jurisdiction by the relevant date. 
So, the plaintiffs fell between two stools and 
remained remediless in that matter. 1 

(4) The Executors applied also to this Court 
for probate with reference to the properties 
situated within the jurisdiction of this Court, 
and Chandrasekhara Aiyar J., on 17-7-1944 in 
O. P. No. 45 of 1944, granted probate to the 
executors regarding the properties situated 
within the jurisdiction of this Court. There was 
no appeal against that grant by any member 
of Ramalinga’s family, apparently because the 
proceedings here were merely complementary 
to those instituted in the Court of the District 
Judge, Bangalore Cantonment, and appeals 
were filed in the Privy Council regarding the 
very same matter. 

(5) The plaintiffs here, the three sons of 
Ramalinga, contended that the properties dealt 
with under the will of Ramalinga were the 
properties of the undivided Hindu family, of 
which he and they were members, and, so could 
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not be bequeathed under the will under the 
Hindu law applicable to the parties, wnich is 
admitted to be tne same in Mysore State as 
well as in Madras biaie. Tney at first insti- 
tuted two suns, O. S. NO. 5b of 1942-1943 in 
the District Court, Bangalore and O. S. 60 of 
1944 in tne District Court, Bangalore Canton- 
ment, for estabiisning their contention that 
the properties were joint family properties, and 
that the will was null and void and not binding 
on them, and for directing the executors (de- 
fendants 1 to 3) to deliver possession of tne 
properties to them and tne 4th defendant, their 
mother, and for rendering an account to them 
of their dealings with tne properties and tne 
profits, etc., and for costs. Tne Cantonment 
suit, of course, comprised only the movables 
and immovables of Ramalinga situated within 
the Bangalore Cantonment limits. The Banga- 
lore City suit comprised not only the movables 
and immovables situated in Mysore State, but 
also the movables and immovables of Rama- 
linga situated in Madras State with the ex- 
ception of one item of immovable property. 

On objection being taken by the executors- 
defendants that tne Bangalore City Court had 
no jurisdiction over the movables and immov- 
ables situated in Madras State, the plaintiff's 
filed C. S. No. 214 of 1944 in this Court, re- 
garding the movables and immovables situated 
in Madras State, for the same reliefs. These 
movables consist of sugar snares, Oriental 
Assurance Company’s , shares, etc., valued at 4 
to 6 lakhs now, and of all four items of im- 
movable properties (one of which has been 
converted into cash subsequently) worth some 
four lakhs. The trial of the Madras suit was 
deferred until the completion of the trial of the 
suits in Bangalore City and Bangalore Canton- 
ment, as the same witnesses and documents 
would obviously be required in all the three 
suits. Before the Cantonment suit was ready 
for trial, the retrocession intervened. So, both 
the Cantonment and the Bangalore City spits 
were tried by the same Judge, Mr. Ramakri- 
shna Iyengar, the Bangalore City suit being 
renumbered as O. S. No. 61A of 1947. They 
were disposed of by him by a single judgment, 
though, of course, there were separate decrees 
in each of these suits. The District Judge, Mr. 
Ramakrishna Iyengar, accepted the plaintiff’s 
case -and decreed both the suits, on 5-12-1947, 
but excluded the four items of immovable 
properties situated in Madras State from the 
scope of his decree, obviously because of the 
rule of private international law that a Court 
has no jurisdiction to entertain an action for 
the determination of the title to or the right to 
the possession of any immovable property 
situated outside its jurisdiction (mentioned by 
Dicey as Rules 20 and 66 in his book, Conflict 
of Laws). 

(6) The executors-defendants in both the suits 
appealed to the Mysore High Court against 
both the decrees. The appeal against the Can- 
tonment suit was numbered as R. A. No. 104 
and the appeal against the Bangalore City suit 
was numbered as R. A. No. 109 of 1947-48 on 
the file of the Mysore High Court. These two 
appeals were consolidated, and heard, in the 
first instance, by a Bench of the Mysore High 
Court consisting of Balakrishnaiya and Kanda- 
swami Pillai, JJ. Before the appeals were 
heard the plaintiffs-respondents applied to the 
Mysore High Court, in I. A. No. 6, for a stay 
of the hearing of the appeal till the disposal 


of the appeals to the Privy Council against the 
grant ot tne probate. That prayer was not 
granted, though 1. A. No. 6 itseli was formally 
dismissed only on 15-3-1 9-i9, after the appeals 
beiure tne division Bench were heard. The 
plaintill's-resporiuents hied also i. A. No. 8 to 
record a compromise, which had according to 
them, been arrived at between them and the 
appellants. That application also was dismissed 
On 15-3-1949. Orj 2-4-1949, the Bench of the 
Mysore High Court delivered its judgment in 
the two appeals. Kandaswami Pillai J., held 
that the decrees of the District Judge in favour 
of the plaintiffs should be connrmed, while 
Balakrishnaiya J., heid that the appeals should 
be allowed and the two suits dismissed. Bala- 
krishnaiya J., tne ‘senior Judge, directed, under 
S. 15 (3) of the Mysore High Court Act, as 
follows : 

“Since a difference of opinion is expressed by 
my learned colleague on material questions 
involved in the appeals, these appeals are 
referred to a Full Bench for decision under 
S. 15(3) of the High Court Act.” 

(7) A Full Bencn of tne Mysore High Court 
had, therefore, to be constituted to near the 
matter in Law and on the facts. The plaintiffs 
strongly objected to the Full Bench being 
constituted of Medappa C. J., Balakrishnaiya J., 
and Maliappa J., as proposed, on various 
grounds. Maliappa J., was not objected to on 
any specific ground carrying conviction even 
to the plaintiffs themselves, and, so, the objec- 
tion to his silling in the Full Bencn was even- 
tually dropped. Balakrishnaiya J., was objected 
to as having already formed an opinion against 
the plaintiffs’ contentions in the case and deli- 
vered judgment against them in the Bench 
decision, and therefore unfit to sit on the Full 
Bench which had to consider not merely the 
law but also the very facts on which he had 
come to a definite conclusion against the plain- 
tiffs but no interest or bias or partiality or 
misconduct was alleged against him. Medappa 
C. J., was objected to on the ground that he 
had heard the application for probate of Rama- 
linga’s will when he was District Judge of Ban- 
galore Cantonment, and had formed an opinion 
against the plaintiffs’ contentions and overruled 
their contention that the will had been brought 
about by undue influence on Ramalinga by 
two enemies of theirs, converting Ramalinga’s 
expressed original intention to bequeath at 
least 3/4ths of his properties to his wife and 
children into a decision to practically cut them 
off with a pittance. It was also alleged that 
Medappa C. J., was unfit to sit on the Full . 
Bench, because he and his wife and children 
had, during the probate proceedings in the 
Cantonment in 1943 and subsequently, (till 
1945, when the car was sold) been using the 
‘Mercedes’ car of Ramalinga’s estate for going 
to Court, school, etc., practically as if the car 
belonged to him, and had thus a strong reason 
for favouring the executors who had allowed 
him the use of the car, and also because, in 
October 1945 and the beginning of 1946, he had 
attempted to dissuade Mr. L. S. Raju, the plain- 
tiffs’ Counsel, from appearing for them, and had 
made strong and unwarranted remarks to him 
against them. The plaintiffs filed I. A. No. 14 
for a re-constitution of the Bench on the above 
grounds. That petition was dismissed,, and a 
Full Bench was constituted of. these three 
learned Judges alone. The attempt of the plain- 
tiffs to move the Government . of Mysore .tp> 
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change the constitution of the Full Bench, and 
to constitute anotner Fuil Bench consisting of 
‘ad hoc’ Judges, it necessary, also failed. 

(8‘ The plaintiffs next asked for an adjourn- 
mei • of the hearing of the appeals in I. A. No. 
15, i>o that, they might get Sir Alladi Krishna- 
swami Ayyar, who was then said to be in 
■Delhi ana could not appear at the hearing, or 
Sri Sarat Chandra Bose who was intended to 
be briefed, failing Sir Aliadi Krishnaswami 
Ayyar. Neither of these eminent Counsel had 
requested the Court for an adjournment I A 
No. 15 was rejected on 20-7-49 by the learned 
C. J. I. A. No. 16 was then liled by the pills for 
another adjournment. All the three Judges of 
the Full Bench heard it. In that very appli- 
cation, the plaintiffs had objected at first to the 
presence of every one of the three Judges on 
the Full Bench. At the time of the hearing 
they withdrew their objection to Mallappa J.! 
being on the Full Bench, but persisted in their 
objections to the presence of the other two 
learned Judges. The three learned Judges over- 
ruled the objections of the plaintiffs and dis- 
missed I. A. No. 16. Thereupon the Counsel 
for the plaintiffs asked for permission to with- 
draw from their appearance. That request also 
was rejected. All the same, when the two 
appeals were heard by the Full Bench, on 
27-7-1949, the Plaintiffs and their Counsel did 
not participate in the hearing of the appeals. 
The appeals were thus virtually heard ex parte, 
and the judgment of the Full Bench in the ap^ 
peals was delivered, by Mallappa, J. on 29-7- 
1949, allowing both the appeals of the executors 
and dismissing both the suits of the plaintiffs’ 
the other two Judges concurred with him. The 
plaintiffs then filed I. A. Nos. 49, 50, 61 and 62 
for reviewing the judgment of the Full Bench 
and for setting it aside on various grounds. All 
those petitions were heard by the same Full 
Bench and were dismissed. That marks the 
termination of the proceedings in Mysore State. 

(9) In C. S. No. 214 of 1944, the judgment 
of the above Full Bench was contended, by the 
executors’ Counsel, to operate as ‘res judicata* 
and to be conclusive, under S. 13, C. P. C. 
regarding the properties comprised in this suit, 
and to preclude the contention of the plaintilfs, 
that they were ancestral properties, from being 
gone into by this Court. It is on tiffs preli- 
minary issue, regarding ‘res judicata’ under 
S. 13, that Rajagopalan J., delivered the judg- 
ment which is in appeal before us. The plain- 
tiffs, who seem to have succeeded more than 
the defendants, under t lie decision on this issue, 
have filed O. S. A. No. 84 of 1950, contending 
that Rajagopalan J. ought not to have restrict- 
ed the scope of the enquiry into proof of bias, 
interest partiality, misconduct, etc., vitiating 
the judgment of the Full Bench regarding the 
movables, to actual proof of bias, partiality, 
etc., or probable proof thereof, but should have 
acted on several well-known decisions of the 
House of the Lords, the Privy Council^ and our 
High Courts, that a mere suspicion of partiality, 
bias, or misconduct on the part of the Judge 
by a party would be enough, and ought to have 
at least allowed the plaintilfs full scope for 
proving every one of their allegations of partia- 
lity, bias, misconduct, pre-formed opinion, etc., 
against Medappa C. J., and of pre-formed 
opinion against Balakrishnaiya, J. O. S. A. No. 
67 of 1950 has been filed by the defendants- 
executors and is against the exclusion of the 
immovable properties from the scope of ‘res 


judicata’ in Rajgopalan J.’s order, and against 
the enquiry directed regarding the proof 0 f 
interest, and bias by proof of possession of 
the estate ‘Mercedes’ Car by Medappa C J 
and his asking the plaintiffs counsel Mr Raiu 
to withdraw from his appearance for the plain 
tiffs in the Bangalore suit and making allega- 
tions to him against the plaintiffs, it was urged 
that, under private inter-national law, the con- 
tention of the plaintilfs regarding even the 
immovable properties could not be gone into 
as the finding of the Full Bench of the Mysore 
High Court that all the properties of Rama- 
linga were his self-acquired properties would 
be conclusive under S. 13, C. P. C., as it related 
to a matter directly adjudicated upon between 
the same parties and would not be affected by 
any of the exceptions and as the enquiry re- 
garding the use of the motor car and the alleg- 
ed attempt by Medappa C. J. to dissuade Mr 
L. S. Raju from appearing for the plaintiffs and 
the allegations to him against the plaintiffs 
would be inexpedient and unwarranted under 
the rules of private inter-national law, though 
permissible, if alleged against a subordinate 
Judge, under the municipal law of a State. 

(10) So, these appeals raise very important 
questions of private International Law which 
require careful consideration. Before proceed- 
ing further we may state a few well-settled 
principles of private inter-national law. As 
observed by Wolff, in his Private International 
Law, 1945 Edition, the recognition of foreign 
judgments and their enforcement is an impor- 
tant problem arising in international inter- 
course by reason of the extensive foreign trade 
between a country and foreign countries in 
these days, and the judgments obtained by 
merchants of one country in respect of their 
debts and claims, in foreign Courts, and also 
because of world wars l and 2 having made 
millions of people_ migrate from their home 
country to other countries (like the vast migra- 
tions from Pakistan to India and ‘vice versa* 
after partition) and the migrations of the Jews, 
Poles, etc., from their home-lands and the 
need to recognise various foreign judgments 
got by these unfortunate persons. 

As Wolff observes, it is impossible to recog- 
nise all judgments of all Courts in any country 
all over the world, despite its manifest advan- 
tages, as the disadvantages are equally manifest 
in so unrestricted a recognition. In his own 
words, 

“It is not advisable to trust every Court in 
the world to administer justice "irreproach- 
ably. Bribery of Judges may have become so 
rare as to reduce this risk to a minimum; but 
in some countries unsatisfactory legal educa- 
tion, appointment of Judges from political 
motives, and the influence which the state 
or some powerful criminal organization with- 
in the State brings to bear on the Judges are 
considerable obstacles to a universal recog- 
nition of judgments. Further, even where 
there is no danger of any kind of corruption 
of courts, differences beiween two countries 
in their fundamental attitude to questions of 
morality or public policy must often make 
the recognition of some individual judgments 
seem undesirable. Finally, general recogni- 
tion might result in grave injustice where 
the same relationship was regarded differently 
by the courts of two countries”, as in cases 
of marriage, divorce, inheritance, etc. 
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(11) The extent to which foreign judgments 
will be recognised as conclusive in inaia has 
been clearly stated in S. 13, C. P. C. wnich runs 
as follows: 


“A foreign judgment shall be conclusive as 
to any matte thereby directly adjudicated 
upon between the same parties or between 
parties under whom they or any of them 
claim, litigating under the same title, ex- 
i cept — 

(a) where it has not been pronounced by a 
Court of competent jurisdiction; 

(b) where it has not been given on the 
merits of the case; 

(c) where it appears on the face of the 
proceedings to be founded on an incorrect 
view of international law or a refusal to 
recognise the law of British India in cases 
in which such law is applicable; 

(d) where the proceedings in which the 
judgment was obtained are opposed to na- 
tural justice; 

(e) where it has been obtained by fraud; 

(f) where it sustains a claim founded on a 
breach of any law in force in British India.” 


(12) Needless to say, S. 13, C. P. C. is based 
on well-known decisions of the House of Lords, 
Privy Council and other Courts in England and 
abroad, and the High Courts in India. Tnough, 
after the coming into force of the Constitution 
of India on 26-1-1950, and the Independence of 
India and the severance of India’s dependence 
on the King of England and the Privy Council, 
the rulings of the Privy Council are not legally 
binding on Courts in India, they are treated 
with very great respect, as held by the Federal 
Court and the Supreme Court and various 
High Courts including our own, see the Bench 
decision in — ‘Lakshmi Narasa Reddi v. Offi- 
cial Receiver, Sree Films, Ltd.’, 1951-1 Mad L J 
488 at p. 492. That is why counsel on both 
sides have profusely quoted from English rulings 
and text-books, Indian rulings being few, as 
India was not having this question of ‘foreign 
judgments’ frequently till she became indepen- 
dent in 1947. We may add that the qualities 
required in Judges, and regarding a court of 
competent jurisdiction and rules of natural jus- 
tice, and what constitutes fraud and the effect 
of fraud on judgments, do not differ appreciably 
in English law and the law of the Indian Re- 
public. The Constitution of India accords the 
same recognition to foreign judgments as S. 13 
C. P. C. does, and has not altered the law of 
India in this respect. We may go further and 
say that even under the immemorial Hindu 
Law the views held regarding the qualities re- 
quired' in Judges and judgments and the views 
about natural justice were much the same as 
held in Indian courts now, and judgments were 
held to be null and void in cases of proved per- 
jury, bribery and fraud and also where the 
party was not given an opportunity to be heard. 

(13) We shall now state the well-settled prin- 
ciples of international private law regarding 
the recognition of judgments and the application 
to S 13 to them, and discuss the merits of the 
contentions in these appeals. A “foreign judg- 
ment” has been defined by the Privy Council 

i n ‘Brijlal v. Govindram’, AIR 1947 P C 192, 

confirming the view expressed by Beaumont 
C J and Weston J., in the Bench decision of 
the Bombay High Court reported in — ‘Brijlal 
v Govkidram’, AIR 1943 Bom 201, the Privy 
Council decision being given on appeal. The 
Privy Council has said that the expression 


‘foreign judgment’ must be understood to mean 
‘an adjudication by a foreign Court upon the 
matter beiore it’, and has added tnat it would 
be quite impraeiicaDie to hold that a foreign 
judgment means a statement by a foreign Judge 
of tne reasons lor his order, since, if tnat were 
tne meamng of the judgment, S. 13, C. P. C., 
would not apply to an order wnere no reasons 
were given. it is clear to us that the Full 
Bench judgment is a foreign judgment, as men- 
tioned in S. 13 within tne definition accepted 
by the Privy Council. The phrase ‘directly ad- 
judicated upon between the same parties’ in 
S. 13 also admits of little difficulty. It is clear 
from the Full Bench judgment that all the pro- 
perties included in C. S. No. 214 of 1944 and 
the properties in Mysore State, including the 
Bangalore Cantonment, were directly adjudi- 
cated upon, except the four items of immovable 
properties included in this suit, regarding which 
there was no direct adjudication at all. We 
cannot agree with the learned Advocate-Gene- 
ral, who appeared for the executors-appellants 
in O. S. A. No. 67 of 1950, that simply because 
all the properties of Ramalinga, movable and 
immovable, were held by the Full Bench to be 
the self-acquired properties of Ramalinga, and 
no exception was made, there was an adjudi- 
cation tnat these four items of immovable pro- 
perties, which were not covered by the decree 
of the trial Court, Bench Court or Full Bench, 
would be a matter directly adjudicated upon. 
When there was no decree at all regarding 
them, there cannot be any adjudication. 

Besides, Dicey, Wolff and other authorities 
on private international law are emphatic that 
a municipal Court of a country has no jurisdic- 
tion to entertain an action for the determination 
of the title to or the right to the possession of 
immovables situated in foreign lands. The 
exception that where a municipal Court has 
jurisdiction to entertain a suit for administering 
an estate or trust and the property includes 
moveables or immovables situated abroad, the 
municipal Court may have jurisdiction to deter- 
mine questions of title to the foreign immova- 
bles for purposes of the administration, men- 
tioned as an exception to rule 20 by Dicey, and 
relied on by the learned Advocate-General, will 
have no application to this case for three rea- 
sons. First of all, the trial Court’s decision 
and the decision of the Bench and the Full 
Bench in these cases were not in administration 
suits or proceedings, but in regular suits for 
recovery of properties from the executors, claim- 
ing them to be ancestral properties not devis- 
able by Ramalinga by will. Secondly there 
was ‘no decree or adjudication’ regarding ‘these 
four items’, one of them not being included in 
the suits at all, and the other three being 
omitted from the decree after objection taken 
to jurisdiction. Thirdly, the learned Advocate- 
General had to confess that there was no direct 
decision in his favour. The decisions relied 
on by the learned Advocate-General, namely, — 
‘In re Piercy’, (1891) 1 Ch 83(Sic); — ‘In re 
Hoyles’, (1911) 1 Ch 179 and — ‘In re Duke of 
Wellington’, (1948) 1 Ch 118, will not prove 
the point raised by the appellants in O. S. A. 
No. 67 of 1950, as, though the lands in those 
cases were situated in Italy, Canada (Ontario), 
and Spain, the jurisdiction was assumed by 
the Courts in England and the party submitted 
to their jurisdiction, and there was ‘no consi- 
deration or recognition of a foreign judgment 
and its applicability to lands in England at all » , 
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Besides, as already mentioned, the lands were 
‘covered’ by the decree in those cases, and were 
no 1 lelt out' cl liie uecrees, as in our ^asej, 
'exnressly owing to want ot jurisdiction’, in — 
Jn re Ross’. (1939) 1 Ch 377; it has been held 
that the ‘lex loci’ (local law) or ‘lex situs’ (law 
f )f country where the lands are situated) will 
govern immovables, though tiie law of domi- 
■ilc will govern movables. That is also the 
view taken in India, as in all civilised countries, 
see — *Khur Singh v. Achar Khasia’, 49 Cal 
W N 754. 

It follows, therefore, that Rajagopalan J.’s 
judgment holding that ‘res judicata’ did not 
•perate by virtue of the Full Bench judgment 
oi the Mysore High Court regarding the four 
immovables was right, and must be confirmed, 
and the appeal, O. S. A. No. 67 of 1950, dis- 
missed, regarding that matter. We mav add 
that the clause “the matter directly adjudicated 
upon” in S. 13 C. P. C. is narrower than the 
clause 4 ‘the matter directly and substantially in 
issue” in S. 11. 


r 1 4) We now come to the contention of the 
learned Advocate-General, in O. S. A. 67 of 1950, 
that Rajagopalan, J., was not justified in order- 
ing any enquiry regarding the motor car al- 
legation or the alleged attempt to dissuade Mr. 
L. S. Raju from appearing for the plaintiffs, 
and the contention of Mr. Padmanabha Muda- 
liar in O. S. A. No. 84 of 1950, that Rajagopalan, 
J., should have ignored the Full Bench judg- 
ment ‘in toto’ regarding the movables also, or, 
at least, directed a full and unrestricted en- 
quiry into all allegations of interest, bias, par- 
tiality, misconduct, preconceived notions, and 
errors in procedure, on the part of Medappa, 
C. J., and Balakrishnayya, J. who took part 
! in the Full Bench. The scope of an enquiry 
'into a foreign judgment, for holding it not to 
j be conclusive, has been laid down in the ex- 
I ceptions to S. 13, C. P. C., which will be con- 
clusive in the matter, as can be inferred from 
the judgment of the Pi ivy Council in — ‘Brij- 
lal v. Govindram’, AIR 1947 P C 192. Dicey 
, and Wolff also expressly say that the foreign 
j judgment of a court of competent jurisdiction 
regarding movables will be conclusive unless it 
is vitiated by fraud, or, is opposed to fundamen- 
tal principles of natural justice, as, for example, 
by want of due notice to the party affected 
i thereby, or denial of an opportunity to a party 
■ of presenting his case to the Court, (under 
which last heading the alleged attempt of Me- 
dappa, C. J., to dissuade Mr. L. S. Raju. if 
proved, will fall.) Dicey says that the fraud 
invalidating a foreign judgment may be either 
fraud on the part of the party’ in whose favour 
the judgment is given (as by bringing the Judge 
to give a decision in his favour, misleading the 
Judge into giving a decision in his favour, by 
proved false evidence, etc.), or ‘fraud on the 
part of the Court’ pronouncing the judgment 
(as, for example, by writing a judgment before 
hearing the parties and delivering that judgment 
after hearing the parties & pretending that it was 
written only after hearing the parlies, or taking 
a bribe for delivering a corrupt and untenable 
decision in favour of a party). 

Dicey says: 

“There are two rules relating to these matters 
which have to be borne in mind and the joint 
operation of which gives rise to difficutly. 
First of all, there is the rule, which is per- 
fectly well established and well known, that 
a party to an action can impeach the judg- 


ment in it for fraud. Whether it is the judg 
ment of an English Court or of a foreign 
Court does not matter; using general lan- 
guage, tnat is a general proposition, ‘uncon- 
ditional and undisputed’. Another general 
propositi n whien, s t .e king in equally gene- 
ral language, is perfectly well settled is, tnat 
when you bring an action on a foreign judg- 
ment, you cannot go into the merits which 
have been tried in the foreign Court.” 
Relying on the ruling in — ‘Abouloof v. Oppen- 
heimer’, (1882) 10 Q B D 295 and — ‘Vadala 
v. Lawes’, (1890) 25 Q B D 310. he says that 
in cases of fraud bringing about a foreign 
judgment, the Municipal Court will have to go 
into the very facts which were investigated 
and which were in issue in the foreign Court. 
Mr. Padmanabha Mudaliar, for the appellants 
in O. S. A. No. 84 of 1950, urged before us that 
the Full Bench judgment was already prepared 
and was ready before the hearing before it 
began, and was delivered after the hearing, 
fraudulently pretending that it had been pre- 
pared only after the hearing, and, so, was 
vitiated by fraud and should be treated as null 
& void & as not operating as ‘res judicata’ even 
regarding the movables. The learned Advocate 
General urged before us that this point was not 
raised before Rajagopalan, J., and, so should 
not be allowed to be raised before us. We agree. 
The only thing urged by the plaintiffs, even ac- 
cording to Mr. Padmanabha Mudaliar, in their 
affidavit dated 28-1-1950. before Rajagopalan, 
J., was the following passage in the affidavit: ‘ 
“One other feature which makes his judgment 
unacceptable is that, within 24 hours of the 
closing of arguments in the case I refused to 
appear or to be represented by counsel, he 
pronounces judgment on a complicated mat- 
ter and accounts, requiring days of laborious 
study and research, thus giving room for 
suspicion that the judgment was a foregone 
conclusion, and that the Full Benli hearing 
was a farce. Memorials against such an un- 
judicial performance have been forwarded to 
the authorities concerned and we are await- 
ing their decision and action. In these cir- 
cumstances, which I beg leave of Court to 
prove by evidence, the said Full Bench judg- 
ment is a nullity and the rights of the parties 
said to have been acquired thereunder are 
equally null and void.” 

It is clear to us that that passage only men- 
tioned a preconceived opinion by the Judges, 
and that it has not actually covered the point 
of ‘fraud’ now raised before us. which is much 
wider and would have been stated in that form 
had that been the contention relied on, espe- 
cially seeing that Dicey’s rule would have covered 
it and invalidated the judgment, S. 13(d). C. 
P. C., also invalidating it, as the proceedings, 
in which the judgment was obtained, would 
then be clearly opnosed to natural justice. So, 
we cannot allow the plaintiff-appellants to raise 
this point before us. and reject this argument, 
though, we agree that fraud, if alleged and 
proved, will indeed, vitiate every judgment, as 
held by the House of Lords in — ‘Castrique v. 
Imrie\ (1870) 4 H. L. 414 at p. 433 and accepted 
by all courts and text book writers. 

(15) The next argument of Mr. Padmanabha 
Mudaliar, for the plaintiffs-appellants, was that, 
as per the ruling in — ‘Pemberton v. Hughes. 
(1899) 1 Ch 781, a foreign judgment would 
only be recognised and acted upon in England, 
notwithstanding any irregularity of procedure 
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under the local law, provided the foreign Court 
had jurisdiction over tne subject-maiter and 
over the persons brought before it and the pro- 
ceedings aid not offend against ‘English views 
of substantial justice’. He urged that the clause 
‘opposed to natural justice’ m S. 13(d) would 
also mean ‘opposed to notions of justice enter- 
tained in this Court’. He then relied on the 
rulings in — ‘The King v. Sussex Justices; Ex 
parte McCarthy’, (1924) 1 KB 256; — ‘The 
King v. Essex Justice; Ex parte Perkins’, (1927) 
2KB 475; — ‘Rex v. Divine, Ex parte Walton’, 
(1930) 143 L T 235 and — ‘The King v. Salford 
Assessment Committee; Ex parte Ogden’, (1937) 
2 K B 1 and urged that, as per tnose rulings, 
justice must not only be done, but must also 
seem to be done, and that a mere apprehension 
in the minds of the parties that tne decision 
would not be delivered by a Judge impartially, 
and without bias or partiality, is enough to 
vitiate a judgment delivered by such a Judge, 
especially when the party had protested before 
the Judge himself, as here, against his hearing 
the case, and that, therefore, the Full Bench 
judgment of the Mysore High Court would be 
null and void and would not operate as ‘res 
judicata’ even regarding the movables, and that 
even proof of the alleged acts of bias, partiality, 
misconduct, pre-conceived notion, etc., would 
be unnecessary in such a case. 

We cannot agree. The rulings relied on by 
him are all ‘rulings of a municipal Court’ about 
courts subordinate to it, and simply vitiated 
the rulings of subordinate Courts, and ‘not any 
foreign judgments’. The learned Advocate- 
General rightly urged that there is a distinction 
in, this matter between vitiating the judgments 
of ‘courts subordinate to one’s jurisdiction’ on 
the grounds of suspected bias, interest etc., 
initiating (sic) (and vitiating) the judgments 
of ‘foreign Courts’. As he urged, foreign judg- 
ments are recognised by private international 
law only on the principle of ‘comity between 
the nations, reciprocity, acquired rights, ac- 
quired obligations, international usage and cus- 
tom’ etc., and ‘not as fundamental rights 
guaranteed by any world constitution or 
world court’, the world not having reached that 
stage yet. That is why, as already noticed, 
the Privy Council in — ‘Brijlal v. Govindram’, 
AIR 1947 P. C. 192, agreeing with the Bombay 
High Court, held that a foreign judgment of a 
competent Court, not falling within the excep- 
tions to S. 13, C. P. C., would be conclusive, 
even if it gave ‘no reasons for the judgment’, 
which, of course, would be unthinkable in the 
case of courts subordinate to the High Court 
or Privy Council. That is also why the Privy 
Council and the Bombay High Court held in 
that case an Indian Court cannot go into the 
question of the misconduct of arbitrators ap- 
pointed by a foreign Court, by allowing un- 
authorised persons to approach them and dis- 
cuss the merits of the arbitration matter with 
them, to be not vitiating the foreign judgment, 
as it did not go to the ‘jurisdiction’ of the fo- 
reign Court. Needless to say, the decision 
would have been different if the misconduct 
was of arbitrators appointed by a Court sub- 
ordinate to the municipal Courts, and not by a 
foreign Court, though in — ‘Eckersley v. 
Mersy Docks and Harbour Board’, (1894) 2 
Q B 667, it was held that the rule which ap- 
plies to a Judge or other person holding judi- 
cial office, namely, that he ought not to hear 
cases in which he might be suspected of a bias 


in favour of one of the parties does not apply 
to an aroitrator named in a contract, to whom 
both of the parties have agreed to refer dis- 
putes which might arise between them under 
it. The view ol the Bombay High Court and 
the Privy Council in ‘Brijlal v.’ Govindram’, 
AIR 1947 P C 192, in the case of a foreign judg- 
ment, is in favour of the executors, and pre- 
cludes, in our opinion, an enquiry into mere 
bias, interest, etc., of the Judges in a ‘foreign* 
judgment. 

(16) The learned Advocate-General urged that 
it is ‘neither expedient nor proper’ to apply to 
judgments of foreign Courts, which may be 
Courts of U. S. A., United Kingdom, U. S. S. R., 
or other powerful foreign country, in future, (and 
.not merely of near-oy Mysore, Pudukkottai, 
Indore or Bikaner, now part of India), now that 
India has attained independence and is having 
ambassadors in those countries and close re- 
lations with them, and that, therefore, any 
principle invalidating ‘foreign judgments’ not 
warranted by specific rulings or by authorita- 
tive text-book writers like Dicey and Wolff, 
and merely resting on an alleged bias, partia- 
lity, pre-conceived opinion, procedural irregula- 
rity, or alleged misconduct of Judges, like those 
raised by Mr. Padmanabha Mudaliar for the 
plaintiffs and not recognized by any rulings or 
responsible text-books writers should not be re- 
cognized, by any theory of logiqal extension, as 
that would act like a boomerang, recoils on 
Indian Courts and their judgments when relied 
on in foreign Courts to the great detriment of 
private international law and the worsening of 
relations between nations and countries. On 
this ground, he vigorously opposed the “logical 
extension” of the well-established principles of 
private international law, attempted by Raja- 
gopalan, J., ,in directing an enquiry into the 
car episode and the attempt to dissuade Mr. 
L. S. Raju. 

There is force in what he says so far as the 
car episode is concerned. The alleged attempt 
to dissuade Mr. L. S. Raju for the plaintiffs, if 
proved, will fall within the scope of well-esta- 
blished rules. We are not disposed to agree 
with Mr. Padmanabha Mudaliar in his extreme 
contentions. It is well settled that a mere error 
in procedure in a foreign court will not affect 
its conclusive nature under S. 13, C. P. C., pro- 
vided that error in procedure does not amount 
to a violation of natural justice under S. 13 (d), 
C. P. C., as held in — ‘Pemberton v. Hughes’, 
(1899) 1 Ch. 781. If a judgment is pronounced 
by a foreign Court over persons within its 
jurisdiction and in a matter with which it is 
competent to deal, it was held in that case 
that English Courts will never investigate the 
propriety of the proceedings of the foreign 
Court unless they offend against the English 
views of substantial justice. Of course, one 
of the rules of ‘substantial justice’ all over the 
world is that a man shall not be a judge in his 
own cause, and that is the basis of the ruling 
in — ‘Price v. Dewhurst*, (1837) 8 Sim 270, 
where a judgment of a Danish Court, consist- 
ing of persons interested in the property in dis- 
pute, was held to be vitiated and was disre- 
garded by the English Court. That is also the 
basis of disregarding foreign judgments where 
a party is not given notice of the hearing of 
the case, or is not allowed an opportunity of 
representing his case to the Court. This will 
all be opposed to natural justice under S. 13 
(d), and will make the Court, in most cases, not 
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a Court of competent jurisdiction also, under 
S. J 3 (a). C. P. C. 

(17) It is. therefore, clear to us that errors 
in procedure, interest of slight nature (like us- 
ing cars, eating marriage dinners etc.), mere 
suspected bias, pungent observations of judges 
at hearings, a non-liberal attitude towards re- 
quests for constituting another Bench and not 
hearing the case themselves, and not granting 
adjournments for engaging eminent counsel, 
will all he ‘inadequate for vitiating’ A Foreign 
Judgment of a competent court, as not affecting 
the jurisdiction or coming under any other ex- 
ception mentioned in S. 13, C. P. C. The Full 
Bench had given its judgment regarding the 
movables on the merits of the case, under S. 
1 3(b). That judgment was not founded on any 
incorrect view of international law, or a re- 
fusal to recognise the law of British India in 
eases in which such law is applicable, under 
S. 13(c). it being admitted before us that the 
Hindu law applicable to the parties and con- 
cerning the matter is the same in Mysore 
State as in Madras. Under the ruling of the 
Privy Council in — ‘Natnraja v. Subbaraya’, 
ILR (1950) Mad. 862 (PC), where the law is 
the same, the judgment of the foreign Court 
regarding ‘movables*, over which it has juris- 
diction, will be 'conclusive* under S. 13, C. P. C., 
unless vitiated by one of the exceptions in S. 13, 
C. P. C., like being opposed to natural justice 
etc. 


(18) It follows from the above discussion that 
we do not agree with the view of Rajagopalan, 
J., that a ‘logical extension’ can be made of the 
well-settled principles of private international 
law on the point, and an enquiry into the motor- 
car incident justified in order to show that 
Medappa, C. J. had so identified himself with 
the executors, who were alleged to have allow- 
ed him the use of the car, as to make him prac- 
tically a person deciding his own cause, he 
having made the plaintiffs’ cause his own. It 
is not as if the plaintifTs had alleged that Me- 
dappa, C. J., had claimed the Mercedes car to 
be ‘his own’ and was, therefore not a person 
competent to decide on the title to the pro- 
perties under S. 13(a). It was merely alleged 
that he ‘used the car’ for himself and his wife 
and children. It was not even stated whether 
he had used the car ‘free or for hire’. There 
was ‘no claim’ by the plaintiffs or others on 
Medappa, C. J. for any dues in respect of the 
alleged use of the car. The car itself was al- 
leged to have been used in 1943-45 when Me- 
dappa, C. J. was District Judge, Bangalore 
Cantonment, and wa s hearing the probate ap- 
plication. It was sold away in 1945 or 1946, 
long before Medappa. C. J., sat on this Full 
Bench. It is too much to sav that, from these 
facts, Medappa, C. J., would be ‘coram non 
iu dice’, or had identified himself with the exe- 
cutors, and that his taking part in the Full 
Bench would be opposed to ‘natural justice*. 
Nor in our opinion, can the contention that 
Medappa, C. J.. and Balakrishnayya J., were 
disqualified to sit on the Full Bench bv reason 
of previous acquaintance with the matters in 
dispute and forming opinions regarding the 
matters in dispute, come within nnv of the ex- 
ceptions to S. 13, C. P. C. as interpreted by 
the Privy Council or our High Courts. 

Regarding Mallappa, J.. nothing was alleged 
before us. and ‘he’ was the person who wrote 
the judgment of the Full Bench in question. 
Incidentally, that will also militate against the 


allegation that the judgment of the Full Bench, 
was ready before the hearing began, as it is 
‘this Judge’, against whom nothing is alleged 
who wrote the judgment, and not Medappa" 
C. J., or Balakrishnaiya, J. However, we en- 
tirely agree with Rajagopalan, J. that the mat- 
ter of tne attempt to dissuade Mr. L. S. Raju 
from appearing tor the plaintiffs, and alleged 
statements to him defaming the plaintiffs, will 
fall within S. 13(a) and S. 13(b), C. P. C. and 
amount to a denial of an opportunity to a party 
of presenting his case to the Court properly, 
and make Medappa, C. J„ ‘coram non judice* 
and vitiate the Full Bench judgment, ‘if proved’. 
We cannot agree with Mr. Padmanabha Muda- 
liar that a ‘mere allegation’ to that effect 
without enquiring into it, or proof of it, will 
do to vitiate the judgment. Allegations and 
apprehensions will not do to vitiate a judgment 
(municipal or foreign) under our law. It is 
one thing for a Judge himself to decide not to 
hear a case which the party does not want him 
to hear, because of alleged fears of the party 
that he will not get an impartial hearing and 
judgment; it is quite another thing to hold a 
judgment to be vitiated when such a request is 
refused, as here. So too, it is one thing for the 
executors to decide not to raise the question of 
‘res judicata’ in this suit and rely on it, but to 
prove, by evidence let in in this suit, that the 
properties arc the self-acquired properties of 
Ramalinga and not ancestral properties; it is 
quite another thing to compel them not to 
raise and rely on ‘res judicata’. It is obvious 
that a party is entitled to rely on ‘res judicata*, 
and burke a trial, if he can do so under the 
law, and many reasons will operate on his 
mind in deciding on his course of action. What 
the law allows, a Court cannot disallow. So 
too, ‘a mere statement* by a party of alleged 
misconduct disentitling a Judge (like Medappa, 
C. J.) to sit on a Full Bench, on the ground of 
incompetency or incongruity with natural jus- 
tice, will not do. As observed by ‘Jaimini*, the 
Hindu expert on ‘Mimamsa’ and Evidence, two 
thousand years ago, ‘mere assertion is not proof', 
and ‘repeated assertions’ cannot take the place 
of ‘proof’. So, Rajagopalan J. was fully justi- 
fied in holding that, even regarding the alleged 
attempt of Meddappa, C. J., to dissuade Mr. L. S. 
Raju from appearing for the plaintiffs, and 
presenting their case to the Court, and thus 
disentitling him from sitting on the Full Bench, 
‘proof was necessary’, and ‘mere allegation or 
assertion would not do’. 

(19) In the end, therefore, we are of opinion 
that O.S.A. No. 84 of 1950 deserves to be dis- 
missed with costs, and that O. S. A. No. 67 of 
1950 deserves to be allowed in part, regarding 
the deletion of the enquiry ordered by Raja- 
gopalan, J. into the ‘Mercedes' car incident, 
but has to be dismissed regarding all other 
findings, and we do so accordingly. The judg- 
ment of Rajagopalan, J., will be modified by 
deleting the enquiry into the 'Mercedes' car 
episode, and confirmed in all other respects. 
In O. S. A. No. 67 of 1950, all the parties are 
directed to bear their own costs. 

A/H.G.P. Order accordingly. 
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Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (25 of 1949), S. 7 (2), 
Proviso and S. 20 — Controller advising evic- 
tion for non-payment of rent — Appellate Court 
•can condone the default. 

An appeal is a continuation of the pro- 
ceedings in the Court of first instance, and 
hence even after an order for eviction has 
been made by the Controller for non-pay- 
ment of rent, if the tenant is able to 
satisfy the appellate Court that the non- 
payment was not due to any wilful neglect 
on his part, it is open to the appellate Court 
to condone the default and allow the tenant 
reasonable time to pay the rent under the 
Proviso to S. 7 (2): (1951) 2 MU 477, 
Rel. on. (Para 2) 

K. Raman and K. S. Desikan, for Petitioner. 

JUDGMENT:. Both the lower courts have 
held that during the pendency of an appeal 
against an order made by the Rent Controller 
for eviction as a result of non-payment of rent, 
the appellate authority has no power to con- 
done the non-payment by acceptance of rent. 
The proviso added to S. 7, sub-s. (2) of the 
Madras Buildings (Lease and Rent Control) 
Act states that when an application for evic- 
tion is made on the ground of the tenant’s 
default to pay rent in time, if the Controller 
.is satisfied that the default to pay rent was not 
wilful, the Controller may give the tenant a 
reasonable time not exceeding 15 days to pay 
or tender the rent due by him to the landlord 
upto the date of such payment or tender. This 
shows that the Controller has got to explain for 
the non-payment of rent and thereby condone 
the temporary default on the part of the tenant. 
If such condonation is made, then, the appli- 
cation by the landlord will be dismissed. 

(2) Mr. K. Raman relies upon S. 7 (A) in- 
troduced by Madras Act, VIII of 1951 for the 
contention that this power vested in the Con- 
troller can be exercised also by the appellate 
court in an appeal from the order of eviction 
made by the Controller. Thus, his argument 
is to the effect that even after an order for 
: eviction has been made by the Controller for 
i non-payment of rent, if the tenant is able to 
satisfy the appellate court that the non-payment 
was not. due to any wilful neglect on his 
part, it is open to the appellate Court to con- 
done the default and allow the tenant to pay 
the rent. For this purpose, he relies upon the 
decision — ‘Satyanarayana v. Venkatarat- 
tamma’, 1951-2-MU 477. The facts of this 
case are somewhat similar to what we have to 
consider here and the question which was con- 
sidered by the learned Chief Justice and Soma- 
sundaram J. was whether under the circum- 
stances of that case, S. 20 of the Act applied 
and the learned Judges came to the conclusion 
that S. 20 applied. If S. 20 applied, it may be 
said that, during the pendency of the appeal, the 
order for eviction cannot be deemed to be final. 
It is common ground that an appeal is a con- 
| tinuation of the proceedings in the court of first 
1 instance and I am of opinion that the proviso 
'can be made applicable to the facts of the 
present case. I therefore set aside the order of 
the lower Court and direct that the default for 
non-payment of rent be condoned. There will 
be no order as to costs. 

B/D.RR. Application allowed. 
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GOVINDA MENON AND BASHEER 
AHMED SAYEED JJ. 

In re K. V. V. Sarma, Manager, Gemini Stu- 
dios, Madras, Accused-Appellant. 

Criminal Appeal No. 252 of 1951, D/- 13-8- 
1952. 


(a) Cinematograph Act (37 of 1952), Ss 2 
(c) and 10 — Production of films for exhibi- 
tion — Movies — Nature of. 


As regards the production of the films 
for exhibition, Court can take judicial 
notice of the fact that the completed pro- 
duction of a film is a highly technical and 
scientific process which requires the ser- 
vices of persons who are experts in that 
line. Movies are generally media of ex- 
pression. What is finally distributed to the 
various picture houses for exhibition is 
not what existed at the initial stage, but it 
is the story, the plot or the idea that are 
worked up and knit into a continuous ver- 
sion that constitutes the entertainment 
that is catered to the public. (Paras 7, 8) 


(b) Factories Act (1948), S. 2(m) — Diffe- 
rence between definitions of “factory’’ con- 
tained in Indian and English Act — English 
Factories Act (1937), S. 151(1). 

According to the interpretation of the 
term “factory” in S. 151(1), English Fac- 
tories Act, 1937, if an establishment satis- 
fies the general words of the definition 
and if manual labour is employed in such 
an establishment it becomes a factory. 
But even if such an establishment cannot 
be brought within the wide terms of that 
definition, still as specifically bringing it 
within the definition are the various de- 
fined institutions in items (i) to (xii) of 
that section. The Indian Factories Act, 
1948 does not borrow from the English Act 
• the various amplifications mentioned as 
items (i) to (x) and (xii) and (xiii) of 
S. 151(1) of the English Act. (Para 10) 

*(c) Factories Act (1948), S. 2(k) — Exhi- 
bition of films by means of cinematograph — 
Conversion of raw film into finished product. 

The definition of the term “manufactur- 
ing process” in S. 2(k) is very wide. The 
raw film used in the preparation of movies 
is an article or a substance and when by 
the process of treating or adapting, after 
the sounds are absorbed and the photos 
imprinted, it is rendered fit to be screen- 
ed in a cinema theatre, then such a change 
would come within the meaning of the 
term “treating or adapting any articles or 
substance with a view to its use.” Thus 
the conversion of a raw film into’ a finish- 
ed product comes within the definition of 

Process * n section: 

(1819) 2 B & Aid 345, Rel. on. 


(Paras 13, 14) 

<*> Act (1948), S. 2(m) — Com- 

parison between Indian and English Act. 

_ ^ futile to make comparisons between 
the English Factories Act and the Indian 
Factories Act; for one thing the idea un- 
derlying the Factories Act in England is 
the regulation of the employment of ma- 
nual labour. There is no such restriction 
in the Factories Act prevalent in India 
The salient fact that with the English 
statute before them the framers of the 
Indian Act did not restrict the operation 
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of the Act to manual labour, cannot be 
lost sight of. it is not surprising that the 
sponsors of the legislation in India 
thought it necessaiy to include intellec- 
tual as well as aesthetic and artistic oor- 
tions of labour within the purview of the 
Factories Act. (Para 15) 

(e) Factories Act (1.948), S. 2(1) — “Whe- 
ther for wages or cot” — Construction. 

dhe antithesis “or not’’ in the expres- 
sion “whether for wages or not” in S. 2(1) 
is not intended to bring within the ambit 
of the dehnilion persons who receive emo- 
luments which cannot be termed as wages. 
The, expression “whether for wages or 
not means whether the person receives 
as remuneration lor his services wages, or 
whether such a person is an apprentice 
learning work or is an honorary worker. 

(PflFcl J y \ 

(f) Payment of Wages Act (1930, S. 2(vi) 
- "Wages” — Meaning of — Wages is com- 


A. 1. B. 


pensation paid for work done for period less 
than a month — Factories Act (1948), S. 2(1). 

The term ‘wages’ is not intended to ap- 
ply to persons who receive a fairly good 
sum of money as monthly salary. On a 
construction of the various provisions of 
the Payment of Wages Act, the underlying 
idea is that the term “wages” should be 
understood as compensation paid for work 
done for a period less than a month. It 
may be either daily or weekly but where 
the payment is to be made monthly, one 
finds it difficult to apply the provisions of 
the Payment of Wages Act to such state 
of circumstances. Moreover, S. 4, sub-sec. . 
(2) says that no wage period shall exceed 
one month. That makes it very plain 
that the Act is not intended to apply to 
any kind of salaries payable monthly. 

a ^ , (Para 32) 

Anno: P. W. Act, S. 2 N. 1. 

(g) Workmen’s Compensation Act (1923), S. 
2(1) (m) — “Wages” — Provision whether ana- 
logous to that contained in Factories Act 
(1948), S. 2(1). 


compensation within the term “salarv” 
any lower limit need be fixed. However 
even a me compensation is paid at the end 

oi me month is less than Hs. 200 as laid 
uown in trie Payment of Wages Act it 
wouid be more appropriate to call it ' as 
wages. But where it is Rs. 200 or more 
tne same may be termed as “salary” If 
tnereiore, in a studio where the films are 
produced, ten or more workers are re- 
cei\ ing wages in the sense mentioned 
above then each of the departments would 
De a factory. But if there be any depart- 
ments in which less than ten persons re- 
ceive wages and the rest receive salary 
as defined above, such departments would* 
not be factories within the meaning of 
the term. Case law referred. (Para 33) 
(i) Factories Act (1948), S. 2(m) — “p re . 
cincts” — Meaning of. 

The term “precincts” is usually under- 
stood as a space enclosed by walls. 

_ . , (Para 34) 

V. C. Gopalaratnam and B. T. Sundararajan, 
for Appellant; State Prosecutor, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
( 30) 32 Bom LR 329: (AIR 1930 Bom 162* 

31 Cri LJ 1094) 34 

(’42) 1LR (1942) Bom 287: (AIR 1942 
Bom 191) 2‘> 

( 4b) AIR 1940 Bom 102: (ILR (1945) 

Bom 899) 22 

(’34) AIR 1934 Cal 730: (152 Ind cas 566) 33 

( 27) 8 Lah 6 66: (AIR 1928 Lah 78- 
29 Cri LJ 583) 34 

(’27) 50 Mad 854: (AIR 1927 Mad 345: 

28 Cri LJ 267) 34 

( 42) AIR 1942 Pat 194: (20 Pat 866) 22 

(1819) 2 B & Aid 345: (106 ER 392) 16 

(1853) 13 CB 166: (22 LJCP 86) 19 

(1901) 1 KB 700: (70 LJKB 571) 20 

(1005) 1 KB 453: (74 LJKB 347) 20, 21 

(1907) 1 KB 531: (76 LJKB 234) 20, 21 

(1911) 1 KB 445: (80 LJKB 141) 23 

(1848) 18 LJ Ex 120: (1848-2 Ex 59) 19 

(1857) 26 LJQB 319: (110 RR 
(1882) 51 LJQB 417: 9 QBD 45 
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The sections of the Workmen’s Com- 
pensation Act are not in any way in ‘pari 
materia’ or even analogous to the provi- 
sions of the Factories Act. No useful gui- 
dance can be got by considering the pro- 
visions of the Workmen’s Compensation 
Act in determining what meaning should 
be given to the term “wages” in the Fac- 
tories Act. (p ara 32 ) 

Anno:W. C. Act, S. 2(1) (m) N. 1. 


*(h) Factories Act (1948), S. 2(1) and (m) 
— Studio producing films to be exhibited bv 
means of cinematograph — Workers employed 
in Studio — ‘ Wages’, meaning of — Studio 
whether factory. 


In finding out whether a person employ- 
ed directly or through any agency in a 
manufacturing process, is receiving wages, 
the question has to be determined with re- 
gard to the period for which the amount is 
settled to be paid. If the remuneration is 
to be paid daily or weekly, it can be called 
wages. But where it is monthly remune- 
ration payable on the last day of the 
month or after that date and where the 
remuneration, considering the general 
standards of payment, is fairly high, then 
it has to be understood as salary. It is 
not necessary that in order to bring the 


GOVINDA MENON J. : This is an appeal 
against the conviction of the manager of the 
Gemini Studios, Madras, by the Chief Presi- 
dency Magistrate, for having contravened the 
provisions of the Factories Act and having 
thereby committed an ofience under S. 92 of 
the said Act. 

(2) The appellant has been found guilty of 
the following three offences: (1) under S. 61 
and S. 108(2) read with Rule 79 for having 
failed to specify, or enter, in the notice of 
periods of work exhibited at the main entrance 
of the studio, the working hours of the workers 
engaged in the departments, of directors and 
artists, cameramen and sound engineers, make- 
up artists, electricians, editors, laboratorians 
and still photographers and their assistants; 
(2) under S. 62 read with Rule 80 for having 
failed to enter the particulars of all the workers 
engaged in the said department in Form No. 12 
register; and (3) under S. 20 read with Rule 51 
for having failed to provide spittoons in the 
factory as per the type prescribed under Rule 
51. 

(3) The main question that has been argued 
is whether the studio in which the films are 
produced is a “factory” within the meaning of 
the term in the Factories Act and whether the 
persons employed there are “workers” as defined 


1963 


in re K. V. V. JSakaia i Uo> m.ia ALenon J .) 


Madras 27 i 


in the Act. Tne Factories Act (63 oi 1948) is 
tne Act in force which is said to have been 
Contravened; out the studio in question was in 
existence oeioie tms Act was passed and had 
been registered when the ^earlier Act 25 or 1934 
which was replaced by Act 63 of 1948 was in 
vogue. The appellant contends that except 
for tne three departments, viz., those connected 
with carpenters, moulders and tinkers, the rest 
of the portions of the studio cannot be called 
a “factory’' and that these three departments 
are housed in a separate building where all 
the requirements of the Factories Act have al- 
ready been attended to. The learned Chief 
Presidency Magistrate did not accept the con- 
tentions put forward on behaif of the appel- 
lant, but agreeing with the prosecution, con- 
victed the appellant and sentenced him as 
stated above. 

(4) Exhibit P. 1 is the notice of occupation 
and notice of work periods relating to this 
factory given by the appellant on the 7th June 
1949 under the provisions of the Act where- 
under the appellant styles himself as the ma- 
nager of this factory. • It is evidently a notice 
sent to the Chief Inspector of Factories under 
S. 7(1) of Act 63 of 1948 which corresponds to 
S. 9(1) of the Act of 1934. Ex. P. 2 in Form 
No. 11 prescribed under Rule 79 is the notice 
of the periods of work for the adult workers. 
Reading Exs. P. 1 and P. 2 together, it is clear 
that the appellant has restricted those portions 
of the studio wherein carpentry, moulding, 

, tinkering, painting etc., are done in connection 
with the erection and dismantling of sets as 
a factory and that the other portions do not 
come within the provisions of the Act. It is 
not clear from the evidence that the authorities 
have ever questioned the correctness of the 
two notices, Ex. P. 1 being of 7th June 1949. 

(5) P. W. 1 inspected the Gemini Studio on 
2-10-1950. According to him he found the de- 
fects mentioned above, which necessitated the 
filing of the charge-sheet. The evidence before 
the lower court lay in a short compass, one 
witness being examined for the prosecution and 
one for the defence. In addition to the notice 
of occupation, Ex. P. 1, and the Form No. 2 
prescribed under Rule 79, Ex. P. 2, relating to 
notice of periods of work for adult workers, 
we have Ex. P. 3, a notice by the Inspector of 
Factories, Second Circle, asking the appellant 
to show cause why prosecution should not be 
launched against him for contravening the pro- 
visions of the Factories Act and the rules. Ex. 
P. 4 is the reply sent by the appellant to Ex. P. 
3 and Ex. P. 5 is the factory inspection report 
by the Inspector of Factories. Ex. P. 6 is the 
sanction to prosecute the manager and Ex. P. 7 
is the notice dated 10-10-1950 issued by the 
Inspector of Factories. 

(6) The question that has been elaborately 
argued at the Bar is whether the departments 
other than those admitted by the appellant as 
coming within the provisions of the Factories 
Act, are also of the same nature as carpentry, 
moulding and tinkering, so as to attract the 
operation of the Act. According to D. W. 1, 
whose evidence we have no reason tp reject 
and which we accept, there are a number of 
departments such as creative, administrative, 
technical and directory. (1) The creative de- 
partment comprises of story and dialogue 
writers, song composers and music composers 
and musicians; (2) the administrative depart- 
ment consists of the proprietor, secretaries, chief, 


executive orficer, accountants and programme- 
makers; (3) tne tecnnical department consists 
of cameramen, sound engineers, make-up artists, 
electricians, editor, laboratorians and still- 
photographers; (4) the directorial department 
consists of picture directors and art directors. 
His evidence is also to the effect that for the 
production of eacn picture, there should be 
actors and actresses called artists, some being 
permanent and others part-time and temporary! 
The gist of the evidence of D. W. 1 is that 
excepting the labour department consisting of 
carpenters, tinkers and moulders for which de- 
partment a labour officer is in charge and for 
which a licence had already been taken under 
the Factories Act, the other departments en- 
gaged in producing films in the Gemini Studio 
are under no obligation to observe the Factories 
Act and the rules thereunder. 


(7) Though there is no evidence let in as re- 
gards the production of the films for exhibition.! 
we can take judicial notice of the fact that the! 
completed production of a film is a highly! 
technical and scientific process which requires! 
the services of persons who are experts in' 
that line. Raw films which consist of* nothing! 
but celluloid sheets are put into the camera and 
on them are imprinted the actions of the artists. 
This is done by means of high-powered electric 
lights and these films are also made to absorb 
the sounds and dialogues by means of the sound 
engineering process. There are also other pro- 
cesses such as the cutting of the films and 
editing them before they are made fit for being 
screened. There is no dispute whatever as 
to how the above processes are being conduct- 
ed. But the divergence between the parties is 
as to whether the action of converting a raw 
film into a finished product by means of the- 
various scientific and physical processes will 
come within the meaning of the provisions in 
the Factories Act. According to P. W. 1 alf 
these departments are factories and that per- 
sons working in those departments are workers. 
He deposed that in the laboratory he found per- 
sons engaged in developing and printing films- 
with the aid of electric power: in the wardrobe- 
section he found men engaged in making dress- 
es with the aid of sewing machines: in the 
property room there were persons engaged in 
keeping and distributing properties to the va- 
rious departments. In the editing department 
films were being tested through “Moviala” 
editing machines; on the shooting floors per- 
sons were engaged in arranging furniture,’ show- 
ing flood-lights, moving cameras and other 
machines. In the programme department, persons 
were engaged in preparing call sheets. In the 
reception department, men were receiving 'peo- 
ple and directing them to various other depart- 
ments. In the administrative department were 

P?”°” s hp in maintaining the accounts 
and other registers relating to the production 
of cinema films. In the publicity department 
workers were found preparing slides and posters 
for advertisement. The watch and ward depart- 
ment employed men who watched and cleaned 
the premises and maintained the garden In 
this Court the appellant filed a list of the names 
of the persons engaged, their designation their 
salary per mensem and other details relating 
to each of the departments and though these 
details were not available to the lower Court 
no objection has been taken as regards the 
correctness of the details contained in th s 
statement. We shall therefore proceed on the 
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basis that there is no dispute with regard to 
me nature of the work done or the number of 
persons employed and other matters. 

(8) As against this, it is urged on behalf of 
the appellant that the fundamental and all- 
important business in a film studio is the crea- 
tmnot entertainment for the public who pay 

11 ? at movies are essentially entertainment 
hough they may be called media of expression 
it is, theretore, urged that in order to bring the 
work of a cinema studio into the category of t 
/‘ factory” it will be essential to bring fntertain- 
jment as an article or a substance. That movies 
are generally media of expression cannot be 
'disputed and therefore what is finally distributed 
to the various picture houses for exhibition is 
f 10 * what existed at the initial stage, but it 
is the story, the plot or the idea that are worked 
U P and kiait into a continuous version that con- 
{stitules the entertainment that is catered to 
the public. A correct decision on this topic 
depends entirely on the proper interpretation 
to be put upon the sections of the Factories 
Act and the rules made thereunder. Section 
2 I( ,- ( m I of the Act defines “factory” as under: 
‘Factory’ means any premises including the 
precincts thereof — 

(i) whereon ten or more workers are work- 
ing, or were working on any day of the pre- 
ceding twelve months, and in any pan of 
wnicn a manufacturing process is being 
carried on with the aid of power, or is ordi- 
narily so carried on, or 

(if), whereon twenty or more workers are 
working, or were working on any day of the 
preceding twelve months, and in any part of 
which a manufacturing process is being 
carried on without the aid of power or is 
ordinarily so carried on, but does not include 
a mine subject to the operation of the Indian 

Mines Act, 1923 (4 of 1923), or a railway 
running shed.” 

''Worker” is -defined in S. 2 cl. (1) as follows: 
Worker means a person employed, directly 
or through any agency, whether for wages 
or not, in any manufacturing process, or in 
cleaning any part of the machinery or pre- 
mises used for a manufacturing process, or 
m any other kind of work incidental to or 
connected with, the manufacturing process, 
or the subject of the manufacturing process*’’ 

4 Manufacturing process” is defined in S. 2 cl. (k) 
as follows* 

for anU ^ aC ^ Ur ^ n ^ P rocess ’ means any process 

• altering, repairing, ornament- 

ing, finishing, packing, oiling, washing, clean- 
ing, breaking up, demolishing, or otherwise 
treating or adapting any article or substance 
with a view to its use, sale, transport, deli- 
very or disposal or 

(ii) pumping oil, water or sewage, or 

. generating, transforming or transmitt- 
ing power; or 

(iv) printing by letterpress, lithography, 
photogravure or other similar work or book- 
binding, which is carried on by way of trade 
or for purposes of gain, or incidentally to 
another business so carried on; or 

(v) constructing, reconstructing, repairing, 

refitting, finishing or breaking up ships or 
vessels;” K 

j . « * ^ ^ in the premises in 

question there are ten or more individuals 
working or were working on any day in the 
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preceding twelve months hut 
is that the persons are not wnrv^ 1S 
what is being carried on fs no?™? f nd tha ‘ 

process. The learned State Prosector* 
mitted that sub-cls. .(ii) (in\ has ad ' 

clause (k) will not be applicable to thp fn ^ 

the present case; but what he contends M 

the business that is being carried mf f l ? L at 

wfthin 1 th StUdi ° iS 3 rna “ u f a cturfng "process’’ 
within the meaning of the term * ss 

clause and that the persons employed th^ 

ml ly i f F ! nd f rectl y are employed for “wages” 
in manufacturing process and such bein^SL 

fff’ the P remis es and precincts would 

factory. The necessary implication of thic n!L a 
ment is that all the three elemSt? 
above are to be found in this factory 
all we have to see whether what is being c £r ie i 
on us a manufacturing process. Secondly if 
it is a manufacturing process, whether the per- 
ns engaged in it are those who receive wages 
w h it h? ™ anufac turing process. And thirdly 

^ hings , are parried on is a factory. Before we 

fhfcf c \° dlscu f s . the correct interpretation of 

those sections, it is useful to set out the nm- 
visions of the Indian Factories Act, 1934 as 

19^7 3 %Jrt° Se 9 f w English Factories Act of 
1937. ^Section 2, cl. (g), Factories Act, 1934 de- 
fines manufacturing process” as follows: 

process’ means any process— 

minting 1 * fi ma J^ n & altering, repairing, oma- 

or pacKin g’ or otherwise 
treating any article or substance with a view 

*° * s llse > sale, transport, delivery or T 
posai, or 

pumping oil, water or sewage, or 

K55J Sms' S 2 W- 

means t a Person employed, whether 

cess nr g !n ’ m any manufacturing pro- 

or nrfX.- clean i n S any part of the machinery 
or ™f eS ,u Sed , for , a manufacturing process, 
;.*”. a . ny °<her kind of work whatsoever in- 

1 to ’ or con nected with the manufac- 
tunng process or connected with the subject 
, th . e manufacturing process, but does not 
include any person solely employed in a 
r,^ r ‘ ca capacity in any room or place where 

“ F ° t ™ a ?, u ? ac * u rmg process is being carried on;” 
Factory is defined in cl. (j) as follows: 

*1 0I 7 ™ eans any premises including the 
precincts thereof whereon twenty or more 

workers are working, or were working on any 
any of the preceding twelve months and in 
P ar * of which a manufacturing process 
is being carried on with the aid of power, or 
is ordinarily so carried on, but does not in- 

clude a mine subject to the operation of the 
Indian Mines Act, 1923.” 

The English Factories Act, 1937, in S. 151(1) 
f * ve J an, interpretation of the term “factory” 
in the following terms: 

Subject to the provisions of this section* the 
expression ‘factory’ means any premises in 

w, v* « 0r withi . n the close or curtilage or 
precincts of which, persons are employed in 
manual labour in any process for or incidental 
to any of the following purposes, namely: 

• *■•••• ••• **•••• Ml ♦•«••••••• 

And (whether or not they are factories by 
reason of the foregoing definition) the ex- 
pression ‘factory’ also includes the following 
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premises in which persons are employed in 
manual labour, that is to say: 

(xi) any premises in which the production 
of cinematograph films is carried on by way 
of trade or for purposes of gain, so, however 
that the employment at any such premises 
of theatrical performers within the meaning 
of the Theatrical Employers Registration Act 
1925, and of attendants on such theatrical 
performers, shall not be deemed to be em- 
pJoyment in a factory;” 

Section 152 of the Act which deals with gene- 
ral interpretation does not contain any defini- 
tion of the term “wages” or of “worker” But 
it is clear that cl. (xi) of S. 151(1) as extracted 
above brings a cinema studio within the mean- 
ing of the term “factory”. 

(10) A comparison of the English statute with 
the Indian Statute shows that in England the 
expression “factory” can be applied only to a 
premises in which, or within the close curtilage 
or precincts of which, persons are employed 
in manual labour in any process for, or inci- 
dental to, what have been described later on in 
that section. A general definition of the word 
tactoiy^ is formulated in tne earlier part of 
the section, and ‘ex abundanti cautela* various 
institutions are brought within the definition 
specifically whether they can, or cannot be 
brought within the general terms of the defini- 

. In , other , w ?F. d ? according to the English 
statute if an establishment satisfies the general 
words of the definition and if manual labour 
is employed in such an establishment it be- 
comes a factory. But even if such an establish- 
cannot be brought within the wide terms 
? f that definition, still as specifically bringing 
it within the definition are the various defined 
institutions The Indian Act of 1934 in defin- 
ing , m „ an .^ act 4 rin g Process” is not as wide as 
the definition in the present Act. The Select 
Committee which considered the Bill before it 
was passed into an Act stated that the defin - 
tion of manufacturing process” has been made 
much wider and more comprehensive than 
the 1934 Act. Section 2(k) sub ds (ivl and 

(v) were added by the Select Committee and 

amniifl i h fi at J his addi «°n ^ intended to 

amplify the definition so as to include printing 
and ship-budding. The Indian Act did not 
borrow from the English Act the various am- 
plifications mentioned as items (i) to (x) and 
(xn) and (xm) of S. 151(1) of the English Act 

, l 11 ! For State it is conceded that in the 

de f nd !° n ° f , “manufacturing process” sub-cls 
(n), (m), (iv) and (v) of Cl. (k) of S 2 cannot 
be made applicable to the Studio in question 
What is urged is that in converting a raw film 
into a finished product on which, by the use of 
power lights, photographic emblems are printed 
and sounds absorbed, the process involved is 
“adapting any article or substance with a view 

to its use”. The other expressions such ™ 

making, altering, repairing, ornamenting finish 
mg, packing, oiling, washing, cleaning, breaking 
up and demolition, do not apply to the process 
that is adapted here. But what is stated is 
that the raw film which is an article is treated 
or adapted with a view to its use, the use beim» 
the exhibition of the film for entertainment 
Therefore the conversion of a raw film into a 
film fit for exhibition in a cinema is a manu- 
facturing process. 

(121 The appellant’s contention is that no 
manufacture takes place at all but that the 
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production of a finalised talkie film is mostly 
mtangipie material constituted by individual 
genius incapable of regimentation or standardi- 
sation. It cannot be said tnat any artificial or 
mecnamcal process is primarily tfie basis wnich 
makes tne raw film into a finisned product An 
illustration is put forward on behalf of* the 
defence that the conversion of a raw film into a 
finished product is exactly like the writing of a 
booK of poems by a poet wherein the paper and 
the card board on wnicn they are printed from 
the raw material for an elaborate production 
which is finally given to the public. It is urged 
that m the writing of a book there is a con- 
version of a raw material, viz., the paper, into 
a finished product, viz., the book, wnere the 
ideas are formulated and exhibited. In short 
the argument is that it is misleading and in- 
correct to bring in the idea that a raw film upon 
which songs and photos are recorded and 
absorbed constitutes a raw material which is 
converted into a manufactured article. 

. difficulty in accepting this argument 

is on account of the very wide words used in 
the statute in defining “manufacturing process” 
None can dispute that the raw film is an art£ 
cle or a substance and when by the process of 
treating or adapting, after the sounds are ab- 
sorbed and the photos imprinted, it is rendered 
fit to be screened in a cinema theatre, then such 
a change would come within the meaning of 
term “treating or adapting any article or 
substance _ with a view to its use”. When a 
negative is cut to match the positive, and is 

Tn P q ^ * is certainly adapting for use. 

. ^(g), Factories Act, 1934, the word “adapt- 

ing does not find a place. But the definition 
contained some of the words used in the pre- 
sent definition. The words such as oiling, 
washing, cleaning, breaking up, demolishing 
were also absent in the earlier section. But for 
purposes of the present case, the insertion of 
those words in the new section is not of any 
consequence It is the case for the State that 
the introduction of the words “treating or ad- 
apting any article or substance with a view to 
its use”, brings the conversion of raw films 
into a finished product within the meaning of 
this definition. Under the English Act it is 
only if manual labour is employed in any pro- 
cess for, or incidental to, the various matters 
described in the section that the premises would 
become a factory. 

(14) It is strongly urged by Mr. Gopalaratnam 
for the appellant that film production seeks 
to , Purvey an intangible entertainment and 
not the creation of some commodity which is 
marketable and while in ordinary manufactur- 
mg process it is possible to standardise the 
product by particular designs or formula where- 
by success is ensured film production is inca- 
pable of such standardisation. Whatever might 
be the nature, or the popular appreciation of 

Yhl mtei m K odu * ion of cinema films, 
and the mental exhilaration or outlook which 

it gives to the public, one thing cannot be gain- 
said, that the conversion of a raw film into a 
finished product comes within the definition of 
manufacturing process in the section. It is un- 
necessary for us to expatiate in any detail as 
to how the process is being worked out for on 
that part of the case there is no dispute bet- 
ween the parties. 

(15) It is next contended that because in the 
Indian Act, sub-cls. (i) and (vii) of S. 151 n\ 
of the English Act relating to ship-building and 
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printing alone are adopted and sub-cl. (xi) 
which deals with cinematograph films is left 
out of account, the intention of the framers of 
the Statute who. when drafting the Factories 
Act. had the English statute before them, was 
to exclude from the definition of “manufactur- 
ing process” such productions as film produc- 
tions. It is also said that since the Select Com- 
mittee on the Act has definitely stated that 
“manufacturing process” has been made much 
wider and more comprehensive by the addition 
of these two clauses by implication, the intend- 
ment of the statute to be gathered by such ex- 
pulsion is that film production cannot be manu- 
facturing process within the definition. It is 
futile to make comparisons between the 
English Act and ours; for one thing the idea 
underlying the Factories Act in England is the 
regulation of the employment of manual labour. 
There is no such restriction so far as one can 
see in the Factories Act prevalent in this 
country. The salient fact that with the English 
statute before them the framers of the Indian 
Act did not restrict the operation of the Act 
to manual labour, cannot be lost sight of. Con- 
ditions in England with regard to the control 
of intellectual labour are not the same as in 
our country. In India the intelligentsia require 
protection from the exploitation of capitalists 
probably in a greater measure than in England. 
“Educated unemployed” cannot be said to be 
a feature of English life today. But one need 
not devote much attention or research to see 
that in our country with the advancement of 
higher university education the problem of find- 
ing employment to those who have qualified 
themselves is becoming an acute one. In such 
circumstances, it is not surprising that the 
sponsors of the legislation in India thought it 
necessary to include intellectual as well as aes- 
thetic and artistic portions of labour within the 
purview of the Factories Act. 

(16) Though every alteration of an article 
does not confer on it a new character as a manu- 
factured article, still in the present case when 
a raw film is moulded and transformed into a 
finished product, a new and different article 
emerges out of it which has a positive and spe- 
cific use in its new state. In defining the word 
“manufacture”, Abbott C. J. in — ‘The King 
v. Wheeler’, (1819) 2 B. & Aid. 345 states that 
something of a corporeal and substantial nature, 
something that can be made by man from 
matters subjected to his art and skill, or at the 
least some new mode of employing practically 
his art and skill are required to satisfy the 
word “manufacture”. Applying that definition 
to the present case, we see that by the art and 
skill of the various persons as well as by the 
use of the camera & the sound recording equip- 
ment the raw film is transformed into a new 
substance. It does not require much knowledge 
of science to understand that by combining vari- 
ous elements a thoroughly different substance 
from the elements can be manufactured. Che- 
mists are able to manufacture common salt with 
two such dissimilar elements like sodium and 
chlorine. The question in such cases will be 
has there been a transformation”? We have no 
doubt whatever that the conversion of a raw 
film into a finished product is a transformation 
which would make it a manufacturing process 
within the meaning of the term. 

(17) If in the Gemini Studio “manufacturing 
process” can be said to be going on, still strong 
objection is taken to the view that it is a 
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factory because the persons emploved in that 
occupation do not receive “wages” and are 
therefore not “workers” as defined in sub-cl 
(1). A “worker” should be a person employed 
directly or through any agency whether for 
wages or not in the manufacturing process, the 
other portions of the definition being immaterial 
for the purpose of the present case. It cannot 
be disputed that the antithesis “or not” is not 
intended to bring within the ambit of the defi- 
nition persons who receive emoluments which 
cannot be termed as wages. The expression 
“whether for wages or not” means whether the 
person receives as remuneration for his services 
wages, or whether such a person is an appren- 
tice learning work or is an honorary worker. 

It is not the case of the State that if a person 
receives something which is not wages when 
employed directly or through any agency in 
any manufacturing process, he can be called a 
worker. So we proceed on the basis that for 
the purposes of the present case the phrase “or 
not” should not cause any difficulty. We have 
already rejected the contention that the Act is 
restricted to the employment of manual labour. 
Therefore even if intellectual or artistic labour 
is employed, if what is received as remuneration 
for such labour by the individual concerned can 
be termed wages in the manufacturing process, 
then the person so employed is a worker. For 
this purpose we have to appreciate in the pre- 
sent setting the meaning of the term “wages”. 
That in statutory enactments, the two terms 
“salary” and “wages” are often employed to 
describe the same idea or at least different 
facets of one and the same idea is pressed on 
us as a consideration for giving a very extended 
and wide import to the term “wages”. What 
are the legal contents of this word and how 
it is used in the section have to be correctly 
determined. In els. (h) and (i) of the proviso 
to S. 60, sub-sec. (1), Civil P. C., we have the 
provision that the wages of labourers and 
domestic servants, whether payable in money 
or in kind, and salary to the extent of the 
first hundred rupees and one half the remainder 
of such salary, shall not be liable to attachment 
or sale. These clauses were amended and sub- 
stituted for the original clause by the Civil 
Procedure Code (Amendment) Act V of 1943. 
Therefore, for the purpose of attachment of the 
emoluments of a person employed, the Code 
makes a distinction between wages and salary. 
At page 245 of Mulla’s Civil Procedure Code, 
there is a definition of the term “wages or 
labourers” in the following terms: 

“Wages of labourers: A ‘labourer* is a person 
who earns his daily bread by personal manual 
labour, or in occupations which require little 
or no art, skill or previous education. Thus, 
persons who agree to spin cotton and to re- 
ceive a certain amount of money for a certain 
quantity of cotton spun by them are labourers 
and their wages cannot be attached. Tne 
old provision only applied to the wages ot 
labourers and domestic servants and there 
was no provision to exempt the salary of » 
person in private employment. From tne 
collocation of words used in the clause it was 
arguable that the word ‘salary* in the clause 
was intended to mean salary of laboureis 
and domestic servants only. It. has, however, 
been held that though the latter part of tne 
clause should have been the subject of a 
separate clause, yet on a consideration of tne 
entire section, there is no doubt that tne 
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clause protects from attachment salary of all 
persons in receipt of it other than public 
officers and servants of a railway company or 
local authority so far as the protection goes.” 
In Stroud’s Judicial Dictionary, Vol. Ill, at page 
2205 the word “wages” is defined in the follow- 
ing manner: 

“Though this word might be said to include 
payment for any services yet in general the 
word “salary” is used for payment for ser- 
vices of a higher class and wages is confined 
to the earnings of labourers and artisans.” 

In Wharton’s Law Lexicon, at page 1052, /the 
definition contemplates : 

“Compensation agreed upon by a master to be 
paid to a servant, or any other person hired 
to do work or business for him.” 

Stroud’s Judicial Dictionary gives the meaning 
of the word ‘wages’ in the various English Sta- 
tutes as well as in certain enactments in the 
United States. In the United States the word 
‘wages’ in some of the enactments does not 
imply that the compensation is to be determined 
solely upon the basis of time spent in service. 
It may be determined by the work done But 
the English statutes make a distinction between 
wages’ and ‘salary’. 

(18) In — ‘Gordon v. Jennings’, (1882) 51 LJ 
QB 417, Grove J. attempted to define and 
make a distinction between the words ‘wages’ 
and ‘salary’. The learned Judge was of opinion 
that regard must be had to the object and in- 
tention of the Act, and to the connotation of 
the words used. In the context of the particular 
statute he was considering, the use of the word 
‘wages’ is an indication of the object of the Act 
for according to the learned Judge though it 
might be said to include payment for any ser- 
vices, in general the word “salary” is used for 
payment of services of a higher class, and 
“wages” is confined to the earnings of labourers 
and artisans. We find a report of the same 
case in — ‘Gordon v. Jennings’, (1882) 9 QBD 
45, where the judgment as reported differs in 
material particulars from that reported' in — 
‘Gordon v. Jennings’, (1882) 51 L J Q B 417. 
At page 46 of the former report, Grove J 
makes the following observation- 

“The intention of the Act is to abolish the 
attachment of ‘wages’. Now it may be that 
the term ‘wages’ according to the etymologi- 
cal meaning of the word, may be correctly 
applied to any remuneration for services but 
it seems to me that the popular signification 
must be looked to. The term ‘wages’ is not 
applied to the remuneration of a high or im- 
portant officer of the State or a company, for 
instance, but to that of domestic servants 
labourers, and persons of a similar descrh> 
tion.” 

(19) Parke B in — ‘Riley v. Warden’, (1849) 
18 L. J. Ex. 120, uses the term ‘compensation 
wages’. This decision is followed bv Cockbum 
C. J. in — ‘Ingram v. Barnes’. (1857) 26 LJQB 
319. Observations of a similar kind can be 
found in — ‘Sharman v. Sanders’, (1853) 13 
C B 166. In — ‘Ingram v. Barnes’. (1857) 26 
LJQB 319, Gresswell J. speaks of personal 
services being paid in wages. 

(20) ‘Wages’ is defined in the English Statute 
Truck Amendment Act. 1887, 50 and 51 Viet 
Ch. XLVI. In Halsbury’s Laws of England 
2nd Edn., Vol. 14, at page 650 we find the 
following definition for ‘wages’: 

“Any money or other thing had or contracted 
to be paid, delivered, or given as recompense, 
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reward, or remuneration for any labour done, 
or to be done, whether within a certain time 
or to a certain amount, or for a time or an 
amount uncertain, is deemed to be wages for 
such labour.” 

In the Concise Oxford Dictionary ‘salary’ is 
defined as a fixed periodical payment made to 
a person doing other than manual or mechanical 
work. The terms ‘workman’ and ‘wages’ were 
also the subject of consideration in a number 
of English cases: Vide — ‘Simpson v. Ebbw 
Vale Steel Iron and Coal Co.’, (1905) 1 KB 
453, — ‘Bagnall v. Levinstein Ltd.’, (1907) 1 
KB 531 and — ‘Nash v. Hollinsheed’, (1901) 
1 KB 700. ' 

(21) In — ‘Simpson v. Ebbw Vale Steel Iron 
& Coal Co.’, (1905) 1 KB 453, the Court of 
Appeal held that the certificated manager of a 
coal mine, who is paid a yearly salary, and 
who, although his duties require his presence 
in the mine, is not required to engage in manual 
labour, is not a ‘workman’ within the meaning 
of the Workmen’s Compensation Act, 189L 
There are various passage in the judgments 
of Collins M. R. as well as in the judgment of 
the other Lord Justices which deal with the 
meaning of the term ‘workman’ and the defini- 
tion to be put upon ‘wages’. At page 459 Collins 
M. R. observes as follows : 

“In my opinion it should be so drawn as to 
embrace the classes whose remuneration can 
properly be described as wages. The popular 
meaning must be given to a definition where 
we are confronted with such an expression 
as ‘wages’, and we must interpret the Act 
as applying to persons whom ‘ex hvpothesi’ 
the Legislature regards as not being in a 
position to protect themselves. None of these 
considerations apply to the case of a person 
holding the position of a certified manager of 
a colliery, who comes within a very different 
category from that of an ordinary workman.” 

‘Bagnall v. Levinstein Ltd.’, (1907) 1 K B 531 
which follows — ‘Simpson v. Ebbw Vale Steel 
Iron & Coal Co Ltd.’, (1905) 1 KB 453 is 
instructive in this way; in that even if a person 
who is employed in a dye and chemical com- 
pany under a written agreement for five years 
service and upon terms with regard to salary, 
commission on profits of inventions or improve- 
ments, had to do manual labour, still it cannot 
be said that he can be called a “workman” 
within the meaning of the Workmen’s Compen- 
sation Act. The criterion applied by the majo- 
rity of the Court of Appeal in that case was 
whether the remuneration was a fixed one and 
a salary was paid. The agreement provided 
that the person employed was to receive a 
salary payable monthly at the rate of £ 200 a 
yearin the first year, increasing by £ 15 yearly 
till the fifth year. I n addition to that he was 
to be paid a commission on the net profits of 
inventions, improvements and discoveries etc 
Since his duties included manual labour it was 
contended that he was a “workman” though 
he was receiving a salary. The majority of the 
Court of Appeal, following — ‘Simpson v. Ebbw 
Vale Steel Iron & Coal Co.’, (1905) 1 KB 453 
repelled that argument. 

(22) To make out the distinction between 
wages and salary -a few Indian decisions have 
been referred to by the learned counsel for the 
appellant. ‘K. U. Kulkarni v. Ganpati Hiraii’ 
ILR (1942) Bom 287 and -- Manilal Bhaichand 
v. Mohanlal Maganlal’, AIR 1946 Bom 102 
were cited for showing that where the compen- 
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sation is for manual or physical labour, the 
term used is wages 6c not “salary” & that in 
ordinary parlance the word “wages” cannot be 
used to apply to persons other than manual 
labourers. In — ‘Manilal Bhaichand v. Mohan 
lal ivlaganlai’, AIK UR6 Bom 1U2 it was even 
suggested that a clerk doing manual labour is 
not a “labourer” receiving wages and wnat he 
gets is “salary”. The substance of the decision 
in — ‘Raghunandan v. Jaigobind’, AIR 1942 
Pat 194 is to the same effect. 

(23) Mr. Gopalaratnam then contends that 
the preamble to the Factories Act should be 
looked into lor the purpose oil finding out the 
intention with which the enactment was brought 
into being and that the Factories Act of 1948 
was an Act to consolidate and amend the law 
regulating labour in lactories. The preamble 
states that whereas it is expedient to consoli- 
date and amend the law regulating labour in 
factories, it is hereby enacted as follows: For 
this purpose he invites the attention of the 
Court to certain excerpts in — ‘London County 
Council v. Bermondsey Bioscope Co. Ltd.’ 
(1911) 1 KB 445. However useful it might be 
to consider an Act with the aid of its preamble 
and though such a practice was prevalent in 
England for some time, the present tendency 
is not to lay much stress on the preamble 
unless it is so difficult to determine the scope 
of the statute by understanding its provisions. 
We have already expressed our opinion that 
the Act is not confined to manual labour alone 
and that its operation is extended to persons 
whose intellect is utilised and compensation 
paid 'for it by the Gemini Studio. It does not 
therefore seem very helpful to read into the 
preamble the intention of the framers. 

(24) It is very strongly pressed before us that 
the artists employed in Studio, some of whom 
receive a monthly remuneration of more than 
Rs. 3000 can under no stretch of imagination 
be termed as persons who receive wages. They 
belong to a category of people whose natural 
talents, aptitude and expression, have been so 
trained as to bring out in full blossom the 
results of a combination of training and equip- 
ment. Such people cannot be considered as 
“workers” who receive wages, is the argument 
of learned counsel. It is further contended that 
the directorial department consisting of indi- 
viduals who regulate the production and whose 
work is not in any way connected with physical 
exertion should not be considered a person 
receiving wages. The same point of view has 
been put forward in favour of those employed 
in the departments of art, make-up, music and 
dance. It cannot be disputed that those engaged 
in the camera, sound and electricity depart- 
ments are persons trained in the Held of science 
and the question has to be considered as to 
whether their emoluments can be treated as 
wages. Departments like laboratory and ward- 
robe also can be said to come under the same 

conditions. 

(25) The strenuous argument very forcibly 
put forward on behalf of the appellant is that 
it will be doing violence to the language to 
describe the compensation for work done bv 
the persons engaged in aforesaid departments 
as “wages” in any sense of the term. One has 
to visualise an overall and general picture of 
■the whole situation in viewing whether the 
Factories Act was intended to control the nature 
of work of such persons. For this purpose a 
rather extended and wide review of the provi- 
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sions of the Factories Act and the scheme of 
the same has been attempted on behalf of the 
appellant. Looking at the scheme of the Art 
it is urged that there could be no intention to 
bring within its purview employees of the 
category described above. We are told that 
even a cursory glance of the various parts of 
the Act would be suflicient to confirm the above 
view. Chapter III of the Act deals with health 
and among the sections are those devoted to 
cleanliness, disposal of wastes and effluents 

ventilation, dust and fume artificial 

humidification, overcrowding, lighting, drinking 
water, laterines and urinals. Cnapter IV deals 
with the safety of the machines and employees 
in the factory. Chapter V deals with labour 
welfare. Chapter VI deals with working hours 
of adults and Chapter VII deals with the em- 
ployment of young persons in the factory and 
S. 67, the first section in that chapter contains 
a strict and absolute prohibition that no child 
who has not completed his fourteenth year 
shall be required or allowed to work in any 
factory. Chapter VIII concerns itself with leave 
with wages and Ss. 73 and 79 specifically relate 
to annual leave with wages and wages during 
the leave period. S. 79, sub-sec. (1) states that 
every worker who has completed a period of 
twelve months’ continuous service in a factory 
shall be allowed during the subsequent period 
of twelve months’ leave with wages for a num- 
ber of days calculated at the rate of so 

that wages have to be calculated during leave 
according to the number of days. S. 80 lays 
down that the worker shall be paid at a rate 
equal to the daily average of his total full 
time earnings exclusive of any overtime earn- 
ings and bonus, but inclusive of dearness 
allowance. This section contemplates “daily 
wages”. The learned counsel for the appellant 
contends that it is ludicrous and highly fanciful 
if not thoroughly harmful to apply these pro- 
visions of the Act to the intellectual labour 
employed in the Gemini Studio, and such being 
the case it could not have been the intention 
of the framers of the Act to bring such an 
institution within the ambit of the Factories 
Act. It is rather further argued that if the 
application of the Act is tested in the light of 
the considerations to be adumbrated below, 
then it would mean that insurmountable diffi- 
culties & absurdities would ensue by the accept- 
ance of the construction put forward by the 
authorities. The following are stated as some 
of them. 

(26) According to the argument for the State 
the managing director of this Studio who con- 
trols the working and who feels the throb and 
the pulse of the whole institution would be a 
worker, and the manager, the person who is 
now prosecuted, would also be a worker. 

(27) If we are to apply S. 66 of the Act, as 
is intended to be applied, then no woman can 
be employed in the shooting of films for acting 
after 7 p.m. and before 6 a.m. because S. 66(1) 
clause (b) says that no woman shall be em- 
ployed in anv factory, except between the hours 
of 6 a.m. and 7 p.m. provided that the Provin- 
cial Government may. by notification in the 
official Gazette in respect of any class or des- 
cription of factories, vary the limits laid down 
in clause (b), but so that no such variation 
shall authorise the employment of any woman 
between the hours of 10 p.m. and 5 a.m. Such 
a prohibition would reduce the preparation or 
a film to a nullity. 
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(28) Section 79 of the Act which allows 
annual leave with wages cannot appiy to part 
time worKers because tney do not work every 
day or even part of the day. Wnat tney turn 
out is spasmodic work under contracts oy which 
they cannot be subject to regular hours. In 
the application of Ss. 67, 6tt and 71 which 
relate to tne prohibition about the employment 
of young persons, if is impossible to conform 
to the provisions of those sections because it 
is well known that in many dims dealing with 
stories from Hindu Puranas young children 
will have to act. It is emphatically contended 
by Mr. Gopalaratnam that if these sections are 
to be strictly complied with, a Shirley Temple 
could never act in a studio. Other instances of 
the impossibility of applying the provisions of 
this Act are those contained in S. 60 which lays 
down that no adult worker shall be required 
or allowed to work in any factory on any day 
on which he has already been working in any 
other factory, save in sucn circumstances as 
may be prescribed. It is common knowledge 
that most of the well known actors and actres- 
ses have contracts with more than one produc- 
tion studio and therefore one person has to 
work in different studios at various hours of 
the day. It is impossible for the management 
to have any control over them. Lastly it is 
argued that the Factories Act and rules cannot 
regulate the work of people like poet, song 
composers, story writers and others whose art 
is creative and who rely upon their genius 
produce works of art and it is urged that this 
consideration should weigh upon the Court in 
finding out whether the Act can be applied. It 
may be that a song composer or a story 
writer or a poet may find an opportunity to 
express his genius at odd hours of the day when 
he has to compose or put down in writing the 
results of sudden impulses and intentions that 
come upon him. These persons cannot be regu- 
lated by the rules under the Factories Act 

td? 9) t State Prosecutor contends 

that these difficulties are not insurmountable 

because under the rules framed under the Act 
it is possible to exempt such persons. He 
invites our attention to Rules 81, 82 and 84 
framed under the Act. Rule 8l says that the 
persons mentioned in the schedule thereto are 
deemed to hold positions of supervision or 
management and Rule 82 says that the persons 
mentioned thereunder are deemed to hold con- 
fidential Positions. The schedule gives the pro- 
visions of the Act from which such persons can 
be exempted. With regard to cinema studios, 
the nature of the exempted work consists of 
erection or dismantling of “settings” or the 
make up of actors and actresses in cinema stu- 
dios and the extent of exemption relates to 
51, 54, 55, 56 and 61 of the Act. Because there 
are provisions regarding exemption it is con- 
tended on behalf of the State that there is no 
insuperable difficulty in the application of the 
Act to Cinema studios. By G. O. No 5072 
(Development) dated 14-11-1951, certain cinema 
workers are exempted from the operation of 
S. 64 (2) (b) and (c) and S. 64 (3) such as light 
boys, shifting furniture or set attendants, and 
clap boys. 

(30) In view of the provisions regarding the 
exemption we are asked to hold that there can 
be no difficulty in applying the Act. 

(31) The fact that exemption can be given to 
employees engaged in a ‘bona fide* executive, 
administrative or professional capacity is relied 


upon for the contention that the Act is intended 
to apply to tne Studio as such. We are not 
prepared to accede to tne argument that because 
in certain classes of cases it is possible under 
the provisions of the Act to grant exemption, 
such a state of circumstances would make the 
Act applicable to persons to whom it would not 
be applicable if the Act is properly construed. 

(32) The learned State Prosecutor, by apply- 
ing analogies, laid stress upon the meaning of 
the term -wages” occurring in certain similar 
statutes. In tne Payment of Wages Act, 4 of 
1936, S. 2 clause (vi) defines wages as follows: 
“ ‘Wages’ means all remuneration, capaole of 
being expressed in terms of money, which 
would, if the terms of the contract of em- 
ployment express or implied, were fulfilled, 
oe payable whether conditionally upon the 
regular attendance, good work or conduct or 
other behaviour of the person employed, or 
otherwise, to a person employed in respect 
of his employment or of work done in such 
employment, and includes any bonus or other 
additional remuneration of the nature afore- 
said which would be so payable and any sum 
payable to such person by reason of the 
termination of his employment, but does not 
include...” 

Various other provisions of the same statute 
were brought to our notice viz., S. 5, sub-sec. (4)- 
relating to the payment of w r ages on a working 
day, and S. 6 to the effect that all wages, shall 
be paid in current coin or currency notes or 
in both. If anything at all can be gathered 
from the preamble to this Act it is that this 
legislation is intended to regulate the payment 
of wages to certain classes of persons employed 
in industry. One cannot by reference to this 
Act gather the impression that the term wages 
is intended to apply to persons who receive a 
fairly good sum of money as monthly salary. 
It is noteworthy that S. 1 sub-sec. (6) prohibits 
the application of the Act to wages payable 
in respect of a wage-period, which, over such 
wage-period, average two hundred rupees a 
month or more. If the intention of the legis- 
lature had been that the term “wages” can be 
applied to monthly salaries, in our opinion, 
there was no necessity for the enactment of 
this section. By restricting the remuneration 
for a wage-period, to Rs. 200 and less, the 
section seems to suggest that the wage period 
is something which is less than a month. Other- 
wise it could easily have said that the wages 
for a period of one month should not exceed 
Rs. 200. Moreover the Act is intended to apply 
to persons to whom wages have to be paid in 
current coin or in currency notes or in both. 

It is admitted that in the case of most, if not 
all, of the highly paid employees, the remune- 
ration is paid in the form of cheques drawn on 
banks. To such persons if S. 6 is made appli- 
cable, then their remuneration would not have 
been properly paid if the same is paid through 
cheques drawn on banks. We are inclined to 
think that on a construction of the various pro- 
visions of the Payment of Wages Act, the 
underlying idea is that the term “wages” should 
be understood as compensation paid for work 
done for a period less than a month. It may 
be either daily or weekly but where the pay- 
ment is to be made monthly, one finds it diffi- 
cult to apply the provisions of the Payment of 
Wages Act to such state of circumstances 
Moreover, S. 4, sub-sec. (2) says that no wage 
period shall exceed one month. That makes it 
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very plain that the Act is not intended to apply 
to any kind cl' salaries payable monthly. The 
other enactment on which reliance is placed 
is the Workmen’s Compensation Act (8 of 1923) 
where the word “wages” has been defined in 
S 2(1), clause (m) as follows: 

“ ‘Wages’ includes any privilege or benefit 
which is capable of being estimated in money, 
other than a travelling allowance or the value 
of any travelling concession or a contribution 
paid by the employer of a workman towards 
any pension or provident fund or a sum paid 
to a workman to cover any special expenses 
entailed on him by the nature of his employ- 
ment.” 

Clause (n) defines “workman” in the following 
terms : 

“ ‘workman’ means any person (other than a 
person whose employment is of a casual 
nature and who is employed otherwise than 
for the purpose of the employer’s trade or 
business). 

(i) 

(ii) employed on monthly wages not exceed- 
ing four hundred rupees, in any such 
capacity as is specified in schedule II.” 

We do not think that the sections of this Act 
are in any way in ‘pari materia’ or even ana- 
logous to the provisions of the Act we have to 
construe. There are schedules to the Workmen’s 
Compensation Act where a large number of 
persons are defined as workmen coming within 
the meaning of S. 2(1) clause (n) of the Act 
and the third paragraph of schedule II is to 
some extent analogous to the definition “manu- 
facturing process”. No useful guidance can be 
got by considering an analogous statute like 
the Workmen’s Compensation Act determining 
what meaning should be given to the term 
‘“wages” in the Factories Act. We do not feel 
satisfied that a reference to this Act would in 
any way help in the solution of the question 
before us. 

(33) The learned State Prosecutor also refer- 
red to S. 2 cl. (h), Factories Act of 1934 where 
“worker” is defined and this clause excludes 
from its scope any person solely employed in 
a clerical capacity in any room or place where 
no manufacturing process is being carried on. 
In this connection a decision of the Calcutta 
High Court in — ‘Superintendent, Legal Re- 
membrancer Bengal v. H. E. Watson’, AIR 1934 
Cal 730 was also brought to our notice. At 
page 733 there are observations to the effect 
that the expression “worker” need not neces- 
sarily be restricted to manual labour. We have 
on a construction of the present Act, already 
come to that conclusion. It seems to us that in 
finding out whether a person employed directly 
or through any agency in a manufacturing pro- 
cess, is receiving wages, the question has to be 
determined with regard to the period for which 
the amount is settled to be paid. We are 
definitely of opinion that if the remuneration 
is to be paid daily or weekly, it can be called 
wages. But where it is monthly remuneration 
payable on the last day of the month or after 
that date and where the remuneration, consi- 
dering the general standards of payment, is 
fairly high, then it has to be understood as 
salary. We do not think that in order to bring 
the compensation within the term “salary” any 
lower limit need be fixed. In the Payment of 
Wages Act the same is Rs. 200 and under the 
Workmen’s Compensation Act it is Rs. 400 per 
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month. So far as the Factories Act is concerned 
there is no restriction at all. But we also feel 
that even if the compensation is paid at the 
end of the month is less than Rs. 200 as laid 
down in Payment of Wages Act, it would be 
more appropriate to call it as wages. But where 
it is Rs. 200 or more the same may be termed 
as salary”. There has been no evidence let 
in as to how many of the persons employed in 
directorial, technical and other departments are- 
receiving wages. If ten or more workers are! 
receiving wages, then each of those departments 
would be a factory. But if there are depart- 
ments in which less than ten persons receive 
wages and the rest receive salary, as defined 
by us above, such departments would not be 
factories within the meaning of the term. This 
question has to be gone into before the various 
departments can be held to employ workers as 
defined in S. 2 clause (1). 

(34) The next question is, what is meant by 
the expression “premises” including “precincts” 
in clause (m). There is no difficulty in under- 
standing the term “precincts” because it is 
usually understood as a spac© enclosed by walls. 
We are told that within the enclosed space of 
the Gemini Studio there are a number of build- 
ings in which the various departments are 
housed. We have no doubt whatever that each 
of these buildings if they employ ten or more 
workers as defined in S. 2 clause (1) will be a 
factory. Various decisions such as — ‘Pragna- 
rain v. The Crown’, 8 Lah 666, — ‘Emperor v. 
Ganpat’, 32 Bom L R 329 and — ‘Ramanthan 
v. Emperor*, 50 Mad 834, were cited before us 
for the elucidation of the term “precincts”. We 
are not satisfied that these decisions help us in 
ascertaining whether the buildings in question 
are factories or not. 

(35) The further question has to be considered 
whether if any one of these departments is a 
factory as being situated within the precincts 
of the Gemini Studio, then it is legally possible 
to separate those departments from the others 
which cannot be styled as factories. The build- 
ing where carpenters, moulders, and tinkers 
are carrying on their work is admittedly a 
factory and the rules and regulations of the 
Factories Act apply to that departments. Evi- 
dence is lacking as to whether the other depart- 
ments can be so separated. It is permissible 
to separate the carpentry, moulding and tin- 
kering departments which are really unneces- 
sary for the production of films from the others. 
There is no evidence to show that the other 
departments are so intertwined as to be a 
composite one without being able to be separat- 
ed. On that aspect of the case there does not 
seem to have been any evidence let in. In 
our opinion it is possible, even if some of those 
departments are factories, to separate those 
which are not factories from those which are 
factories. No attention seems to have been paid 
to this aspect of the case also. 

(36) In the view which we take that it is 
not specifically determined as to whether 
workers, as defined in the Act, of the requisite 
number have been employed in the various 
departments, it is difficult to sustain the convic- 
tion. We therefore set aside the convictions and 
sentences and direct a retrial of the cqse to 
find out whether the persons employed are 
workers or not. In respect of those departments 
where the provisions of the Factories Act have 
been held to be not applicable, there will be no 
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retrial and the order of the lower court will 
stand. 

A/V.S.B. Retrial ordered. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

C. S. S. Motor Service, Tenkasi and others, 
Petitioners v. The State of Madras, represented 
by the Secretary to the Government of Madras, 
Home Department, and another. Respondents. 

Writ Petns. Nos. 333, 334, 615, 200, 723, 777 
and 591 of 1951, D/- 25-4-1952. 

(a) Constitution of India, Art. 19 (1) (g), 
(6) — Motor Vehicles Act (1939) — Validity. 

All public streets and roads vest in the 
State but the State holds them as trustee 
on behalf of the public. The members of 
the public are entitled as beneficiaries to 
use them as a matter of right and this 
right is limited only by the similar rights 
possessed by every other citizen to use the 
pathways. The State as trustee on behalf 
of the public is entitled to impose all such 
limitations on the character and extent of 
the user as may be requisite for protecting 
the rights of the public generally. Under 
the Constitution of India both the contract 
carriers and common carriers would stand 
in the same position. The right of a 
citizen to carry on business in motor trans- 
port on public streets, is within the protec- 
tion of Art. 19 (1) (g). As it is a right 
guaranteed under Art. 19 (1) (g) the vali- 
dity of the impugned sections of the Motor 
Vehicles Act must be determined with 
reference to the requirements of Art. 19(6). 
They will be valid only if they are reason- 
able restrictions imposed in the interests 
of the public. Case law discussed. 

(Paras 21, 24, 25, 26) 

(b) Constitution of India, Art. 19 (1) (g), 
<6) — Motor Vehicles Act (1939), S. 42 is 
valid — Motor Vehicles Act (1939), S. 42. 

While a permit system is unconstitu- 
tional in so far as it relates to the exer- 
cise of fundamental rights, a system of 
licensing which has for its object the regu- 
lation of trades is not repugnant to Art. 

19 (1) (g). What is prescribed under 
S. 42, Motor Vehicles Act, is in substance 
not a permit but a licence. Section 42 
must accordingly be held to be valid. Case 
law ref. (Paras 27, 28) 

Anno: M. V. Act, S. 42 N. 1. 

(c) Constitution of India, Art. 19 (1) (g) (6) 

— Motor Vehicles Act (1939), S. 43 A is valid 

— Motor Vehicles Act (1939), S. 43 A. 

Section 43 A, Motor Vehicles Act, 
appears to be intended to clothe the Gov- 
ernment with authority to issue directions 
of an administrative character and in that 
view it would be valid, though particular 
orders passed thereunder might be open to 
challenge as unconstitutional. (Para 29) 

(d) Motor Vehicles Act (1939), Ss. 47 and 48 

— Power to take into account condition of 
road — Constitution of India, Art. 19(6). 

The Transport Authorities can take into 
account the condition of the road in grant- 
ing or refusing the permit for a stage 
carriage or limiting its number on a parti- 
cular route. Conservation of roads is a 


matter of general public interest and they 
have to be well maintained not merely for 
purposes of motor traffic but also for other 
vehicular traffic and to enable pedestrians 
to pass and repass safely and comfortably 
and their maintenance involves consider- 
able expenditure of public funds. A regu- 
lation of motor traffic with the object of 
conserving the roads must be upheld as 
protected by Art. 19 (6) of the Constitu- 
tion: (1926) 70 Law Ed 1101, Rel. on. 

(Para 30) 

Anno: M. V. Act, S. 48 N. 1. 

(e) Motor Vehicles Act (1939), Ss. 47 and 48 

— Consideration of nature of locality — Con- 
stitution of India, Art. 19 (6). 

The Transport Authorities can take into 
account the nature of the locality before 
deciding whether the use of transport vehi- 
cles could be permitted. It is in the inte- 
rests of the public that where the streets 
are narrow or the locality is congested 
there should be a restriction on the 
running of motor transport vehicles in that 
area. (1933) 77 Law Ed 1053, Rel. on. 

(Para 30) 

Anno: M. V. Act, S. 48 N. 1. 

(f) Motor Vehicles Act (1939), Ss. 47 and 48 

— Consideration of adequacy of existing ser- 
vices — Constitution of India, Art. 19(6). 

It will not be a proper ground to refuse 
a permit on the ground that there is no 
need for extension of service. Under 
Art. 19 (6) what has to be decided is 
whether the grant is for the benefit of the 
public and not whether it is injurious to 
the interests of the existing operators. 
(1925) 69 Law Ed 623, (1925) 69 Law Ed 627 
and (1926) 70 Law Ed 1101, Rel. on. 

(Para 31) 

Anno.: M. V. Act, S. 48 N. 1. 

(g) Motor Vehicles Act (1939), Ss. 47 and 48 

— Consideration of running of unremunerative 
services by existing operators — Constitution 
of India, Art. 19(6). 

The Transport Authorities cannot take 
into consideration that the existing opera- 
tors are running other services which are 
not remunerative and they cannot grant 
permits to them with a view to compen- 
sate them for those unremunerative ser- 
vices. This will be clearly opposed to 
Art. 19 (6). (Para 32) 

Anno: M. V. Act, S. 48 N. 1. 

(h) Motor Vehicles Act (1939), Ss. 47 and 
48 — Refusal to grant permit at all — Consti- 
tution of India, Art. 19(6). 

The Transport Authorities cannot refuse 
to grant permit altogether to any appli- 
cant. Article 19 (6) of the Constitution is 
intended only to cover restrictions which 
are of a regulatory character but a power 
to regulate does not carry with it the power 
to prohibit and . refusal to grant permits 
is not a reasonable restriction on the 
exercise of the right to carry on trade but 
an unconstitutional denial of it. Case law 
referred. (Para 33) 

(i) Motor Vehicles Act (1939), Ss. 47 and 48 

— Principles to be applied in granting or 
refusing permits — Uniformity — Constitution 
of India, Art. 14. 

Whatever principles be adopted as crite- 
ria for making the selection among the 
applicants it is necessary that they should 
be applied uniformly and without differen- 
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tiation as if they had been enacted as part 
of the statute. This does not, however, 
prevent tne State from altering its rules 
from time to time when as a result of ex- 
perience it discovers that they require to 
be altered in the interests of the public. 
But what is necessary is that at any given 
time there must be one set of rules and 
regulations governing the disposal of all 
the applications. There should not be two 
different and opposing principles both in 
operation at the same time, one being 
applied to one applicant and the other to 
the other. Rules should be observed not 
‘ad hoc’ with reference to particular appli- 
cants but generally with reference to all 
applicants. There should be a Government 
of laws and not of men. (1940) 84 Law 
Ed 1368 and (1950) 94 Law Ed 381, Ref. 

(Paras 37, 38) 

Anno: M. V. Act, S. 48 N. 1. 

(j) Constitution of India, Art. 19 — Motor 
Vehicles Act (1939), S. 47 — Validity — Motor 
Vehicles Act (1939), S. 47. 

In S. 47 (1), clauses (a), (b), (d) and (f) 
are valid, as being in the interest of the 
public and clause (e) is invalid as being 
not in the interests of the public but of 
the permit holder. With reference to S. 

47 (1) (c) adequacy of extension of service 
can be taken into account only in so far as 
it is in the interests of the public. The factor 
to be considered is not whether the exist- 
ing operators will suffer by competition 
but whether extension of service will be 
in the interests of the public. Therefore, 

S. 47 (1) (c) will not be legal in so far as 
it provides that the effect of the service 
proposed upon the existing service should 
be taken into account. (Para 39) 


19(6) the question whether it is reason- 
able and made in the interests of the pub- 
lic is one open to judicial review. The 
decisions of the Transport Authorities . 
granting or refusing to grant permits are 
liable to be reviewed by the Courts and 
set aside if they are unreasonable, arbi- 
trary or discriminatory. The observa- 
tions of Supreme Court in AIR 
1952 Supreme Court 192, that the 
provisions of the Motor Vehicles Act 
which prescribe an elaborate procedure 
for the grant of permits are self-contain- 
ed, that the applicant has no absolute 
right to get a permit and that it is within 
the discretion of the authorities to grant or 
refuse one would correctly represent the 
position under the Act before the Consti- 
tution. They must be limited to cases un- 
der the Motor Vehicles Act arising before 
the Constitution. Case law Relied on; 
AIR 1952 SC 192, Disting. 

(Paras 44, 46, 51, 53) 

(n) Constitution of India, Arts. 301, 305 — . 
Restrictions under Motor Vehicles Act (1939). 

Commerce includes all forms of trans- 
portation and motor traffic is within Art. 
301 but provisions of any existing law un- 
der Art. 305 will cover the Motor Vehicles 
Act. (Para 45) 

K. V. Venkatasubramania Ayyar, K. Hari- 
haran, K. Bashyam Iyengar, M. Natesan, S. 
Srinivasan, N. G. Krishna Ayyangar and N. 
Panchapagesa Ayyar, for Petitioners; Advo- 
cate General, for Govt. Pleader, for the State, 
and on behalf of Attorney General of India; M. 
K. Nambiar, N. G. Krishna Iyengar, G. R. Jaga- 
aisa Iyer, R. Raghavachariar, D. Narasaraju, 
R. S. Venkatachari and T. Chengalvarayan, for 
Respondents. 


(k) Constitution of India, Art. 19 — Motor 
Vehicles Act (1939), Ss. 48 (a), (b) are valid 
— Motor Vehicles Act (1939), S. 48. 

The procedure prescribed by S. 48 (a) 
must be held to be in the interests of the 
public. S. 48(b) must also be held to be 
valid. (Para 40) 

Anno: M. V. Act, S. 48 N. 1. 

(l) Constitution of India, Art. 19 — Motor 
Vehicles Act (1939), S. 64 A is valid — Motor 
Vehicles Act (1939), S. 64A. 

The language of S. 64A is undoubtedly 
wide. But it is a judicial power to re- 
view the orders of subordinate officers 
passed in judicial proceedings. The extent 
of the powers of those officers is sufficient- 
ly defined in the Act and it would be rea- 
sonable to construe the powers of the Gov- 
ernment under S. 64A as subject to the 
same limitations as those subordinate au- 
thorities. The word “propriety” in S. 64A 
must be understood as meaning “reason- 
ableness.” The words “as it thinks fit” 
cannot be equated with the words “to its 
own satisfaction”. S. 64A is therefore valid. 
(1893) 1 Ch 547, (1934) 1 KB 277 and 

CMP No. 5942 of 1951 (Mad), Rel. on. 

(Para 42) 

(m) Constitution of India, Art. 19(6) — 
Power of Court to decide reasonableness of 
legislation. 

When a legislation which interferes with 
fundamental rights guaranteed under Part 
3 of the Constitution is sought to be sus- 
tained as falling within the scope of Art. 
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333, 334 and 615 of 1951): These applications 

SS'oi'thS A** “ d ““ * •>» wovit 

(2) The facts in W. P. No. 333 of 1951 are 
these : In the Tenkasi Uthumalai route in the 
district of Tirunelveli respondent 2 was running 
one stage carriage. On 25-7-1950 applications 
were invited for a second stage carriage send"! 
over the route. Among the applicants were the 
petitioner and respondent 2. On 25-8-1950 the 
Regional Transport Authority granted the Der 
mit to respondent 2 . On appeal the Central 
Road Traffic Board set aside this order on 
5-11-1950 and granted the permit to the peti- 
tioner. The respondent moved the Government 
under S. 64A of the Act and after various 
proceedings which it is unnecessary now to 
detail the Government passed an order on 
5-7-1951 setting aside the order of the Central 
Road Traffic Board and restored that of the 
Regional Transport Authority. The petitioner 
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rutTonaT 1 " 3 t0 S6t 3Side thiS ° rder 33 uncons ti- 

(3) The facts in W. P. No. 334 of 1951 are 
these: A new route between Tenkasi and Sen- 
damaram m the district of Tirunelveli wx 
opened in 1950 and applications were invited 

Th. t ^-; Stage car I iage permits in that route 
The petitioner and respondent 2, who may be 

mentioned, are the same as in W. P No iw 
of 19ol were among the sixteen applicants for 
the permit. On 8 - 1-1951 the Regional Transport 
Authority granted one permit to the petitioner 
and the other to respondent 2 and dismissed 
the other applications. On appeal by respon- 
dent 2 the Central Road Traffic Board passed 
an order on 2-4-1951 setting aside the grant of 

Sent °? th Th Petltl ?v r and granting it to res- 
pondent 2. The petitioner moved the Govern- 

ment under o. 64A, Motor Vehicles Act but 
rilv ™° V 3 nT?Q 5 , rejected i he petiti0n sum ma- 

w"p' e &V 334 S SS. 0 "" a “ ,s » 

f P * No. 615 of 1951 the material 

facL> are these: In 1950 it was decided to open 

^^ ie ' V 1 bus F out( r between Kodavasal and Salia- 
mangalam in the Tanjore district. The peti- 
tioner first got permits to run two stage car- 

invited^^ r ° Ute ’ LatGr ° n a PPbcations were 
i I ?^ t f ed f 0 F. two more permits. There were 
eight applicants including the petitioner and 
respondents 4 and 5. On 2-6-1951 the Regional 
Transport Authority granted these two permits 

TrJffin ?? tltl ° ner - 0r } appeal the Central Road 
Traffie Board passed an order on 10-8-1951 

f- Slde the J gran f J of the two permits to 
he petitioner and dividing it between respon- 

dents 4 and 5 A revision petition filed by the 

+ u nder . S - 64A was dismissed on 
4-10-1951, the order of the Government being 

4 4 y, £ a. — J y T J • r 1 • a | no reason 

In W te p e No. 6 t I5 S of hl 195T der ** iS qUestioned 

(5) These and other similar petitions were 
heard together as they raised more or less the 
same controversies about the validity of the 
various provisions of the Motor Vehicles Act 
Notice was issued to the Attorney General of 
India as the legislation impugned was an Act 
°^, Central Legislature, and the learned Advo- 
cate General has addressed us on his behalf 
as well. We had the benefit of able and ex- 
haustive arguments on various aspects of the 
case by Mr K. V. Venkatasubramanfa Aiyar 

for the petitioner in W. P Nos 333 arm 

of 1951, by Mr K Bhashyam Aiyangar for the 

petitioner in W. P. No. 615 of 1951 hv 
learned counsel who appeared for ’ the peti 

dent and by Mr. 

S ttSTaMonT 11 ' 8 "*’ ™ 

li °ns ur S e d e in de the n ca^ t8 t '^necessary ‘basset 
out the relevant provisions of the Act Thev 
occur m Chapter 4 of the Act entitled “Control 

of Transport Vehicles”. Under S 42 „o ow“ 
place tranSPOrt Vehlcle can use il 1x1 an y Public 

arl C Pi Td I nCe the conditions of a 
permit granted or countersigned by a Re- 

gl0 ” al . . or Provincial Transport Authority 
authorising the use of the vehicle in that 
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place in the manner in which the vehicle is 
being used.” 

(7) Section 43 A empowers the Provincial 
Gover. r.ient to issue such orders and directions 
of a general character as it may consider 
necessary in respect of any matter relating to 
the road transport to the provincial transport 
authority or regional transport authority and 
such orders are to be given effect to by the 
transport authority. Application for permit 
should be made under S. 45 to the Regional 
Transport Authority and it should contain the 
particulars mentioned in S. 46. Then follows 
S. 47 (1) which is in these terms: 

“A Regional Transport Authority shall, in 
deciding whether to grant or refuse a stage 
carriage permit, have regard to the following 
matters, namely: (a) the interest of the 
public generally; 

(b) the advantages to the public of the ser- 
vice to be provided including the saving 
of time likely to be effected thereby and 
any convenience arising from journeys 
not being broken; 

(c) the adequacy of existing road passenger 
transport services between the places to 
be served, the fares charged by these 
services and the effect upon those services 
of the service proposed; 

(d) the benefit to any particular locality or 
localities likely to be afforded by the 
service; 

(e) the operation by the applicant of other 
transport services and in particular of 
unrernunerative services in conjunction 
with remunerative services; and 

(f) the condition of the roads included in the 
proposed route or routes; 

and shall also take into consideration any 
representation made by persons already pro- 
viding road transport facilities along or near 
the proposed route or routes or by any local 
authority or police authority within whose 
jurisdiction any part of the proposed route 
or routes lie or by any association interested 
in the provision of road transport facilities.” 
Section 48 runs as follows: 

“A Regional Transport Authority may, after 
consideration of the matters set forth in sub- 
sec. (1) of S. 47, — (a) limit the number of 
the stage carriages or stage carriages of any 
specified type for which stage carriage per- 
mits may be granted in the region or in any 
specified area or on any specified route within 
the region; 

(b) issue a stage carriage permit in respect 
of a particular stage carriage or a particular 
service of stage carriages.” 

(8) Then follow regulations relating to the 
timings, load, number of passengers and the 
like. Section 57 prescribes the procedure to be 
followed in the grant of permits; S. 59 for 
their cancellation or suspension. S. 64 provides 
for appeals to the Central Road Traffic Board 
against the orders of the Regional Transport 
Authority specified therein. Then comes $. 64A 
which is in these terms: 

“The Provincial Government may, of its own 
motion or on application made to it, call for 
the records of any order passed or proceed- 
ing taken under this Chapter by any autho- 
rity or officer subordinate to it. for the 
purpose of satisfying itself as to the legality, 
regularity or propriety of such order or 
proceeding and after examining such records, 
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may pass such order in reference thereto as 

it thinks fit.” 

(9) On these provisions several contentions 
have been urged on either side; they may broadly* 
be classed under the following heads: 

1. Is a citizen entitled to ply. as a matter of 
right, transport vehicles for hire on public 
streets? The petitioners contend that he is 
entitled and that it is a right protected by 
Art. 19(1) (g). Mr. M. K. Nambiar for the res- 
pondents argues that it is a privilege and not 
a right and it does not fall within Art. 19(l)(g). 

2. If it falls under Art. 1 9 (1) (g) are Ss. 42, 
43A, 47. 48(a) and (b) and S. 64A void as 
inconsistent with the rights declared under that 
Article? Are they protected by Art. 19(6)? Are 
the above sections or any of them repugnant to 
Art. 14 of the Constitution as denying equal 
protection? 

3. What is the extent of the jurisdiction of 
the Courts to review the order of the authori- 
ties constituted under the Act? 

4. Are the provisions of the Act obnoxious to 
Art. 301 which declares that commerce and 
trade within the territory of India shall be 
free? 

(10) (1) It is contended by Mr. Nambiar that 
a citizen has no right to ply transport vehicles 
on public pathways as a matter of right, that 
it is a mere privilege and that, therefore, it is 
not protected by Art. 19(1) (g). The arguments 
in favour of this position may be summarised 
as follows : 

(11) The pathways belong to the State. The 
only right which the public has over them is 
to pass and re-pass. Subject to this right the 
State, as the owner of the pathways has a right 
to control it in such a manner as it chooses. The 
citizens cannot, therefore, claim as a matter of 
right that they are entitled to carry on business 
on the roads and streets and use them for 
earning profit; and that if the State permits 
the streets to be used for the purpose of busi- 
ness it is a privilege and not a right. It is also 
contended that a citizen has no right to carry 
on any and every trade, that the business of 
motor transport is a public utility service over 
which the State has paramount powers of con- 
trol, that it is for the Legislature to determine 
the conditions under which the business could 
be carried on and that its decision is final in 
respect, of those matters. These contentions 
are sought to be supported largely by citation 
of American authorities. 

(12) Mr. Venkatasubramania Aiyar, however, 
argues that the American law relating to busi- 
ness differs widely from the law as laid down 
in the Constitution; that the right to carry on 
business is not one of the freedoms expressly 
protected by the American Constitution ; that it 
was only by a process of judicial construction that 
it has come to be recognised as comprised in 
the liberty guaranteed under the 14th amend- 
ment, that in American law distinctions were 
made between trades which could be earned 
on as a matter of right and trades which could 
be carried on only with the permission of tne 
Government and between trades which were 
private and trades which were affected witn 
public interest and that the decisions of tne 
American Courts could not, therefore, be ac- 
cepted as safe guides for interpreting the ngnis 
of the parties under the Constitution. 

(13) The right to carry on a trade or calling 
or profession is not one of the freedoms express- 
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ly guaranteed by the American Constitution. So 
tar as the States were concerned, there was 
no constitutional limitation on their power to 
' enact legislation with reference to business so 
long as it did not encroach on the powers of 
the Congress to legislate or inter-state com- 
merce and so long as freedom of contract was 
not violated. “Business” apart from “contract” 
was not, as such, a freedom protected by the 
Constitution. In 1868 the 14th Amendment 
was promulgated. It provided ‘inter alia’ 

“Nor shall any State deprive any person of 
life, liberty or property, without due process 
of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

Even under this amendment freedom to carry 
on business was not expressly mentioned. In 
1873 when the butchers of New Orleans chal- 
lenged a State law which granted a monopoly 
of that business to a corporation, as unconstitu- 
tional, no contention was urged on their be- 
half that the right to carry on business was one 
of the freedoms included in the word “Liberty” 
in the 14th amendment. 

It was Bradley J. who observed in his dis- 
senting judgment as follows: 

“For the preservation, exercise and enjoyment 
of these rights the individual citizen, as a 
necessity, must be left free to adopt such 
calling, profession or trade as may seem to 
him most conducive to that end. Without 
this right he cannot be a free man. This right 
to choose one’s calling is an essential part of 
that liberty which it is the object of Govern- 
ment to protect; and a calling, when chosen, 
is a man’s property and right. Liberty and 
property are not protected where these rights 
are arbitrarily assailed,” 
and again 

“In my view, a law which prohibits a large 
class of citizens from adopting a lawful em- 
ployment, or from following a lawful employ- 
ment previously adopted, does deprive them 
of liberty as well as property, without due 
process of law. Their right of choice is a 
portion of their liberty: their occupation is 
their property.” Vide ‘Slaughter-house cases’, 
(1873) 21 Law Ed 394 at pp. 421 and 423. 

It will be noticed that even in these passages 
there is no clear conception of a right to carry 
on a trade as a freedom distinct from the right 
to hold property. 

The view that liberty in the 14th Amendment 
comprised also freedom to carry on business 
was stated by Field J. in — ‘Munn v. People of 
Illinois’, (1877) 24 Law Ed 77 at p. 90, in the 
following words: 

“By the term ‘liberty’ as used in the provision, 
something more is meant than mere freedom 
from physical restraint or the bounds of a 
prison. It means freedom to go where one 
may choose, and to act in such manner not 
inconsistent with the equal rights of others, 
as his judgment may dictate for the promo- 
tion of his happiness; that is, to pursue such 
callings and avocations as may be most suit- 
able to develop his capacities, and give to 
them their highest enjoyment.” 

The same view was expressed in — ‘Butchers 
Union v. Crescent City Co.’, (1884) 28 Law Ed 
585 at p. 591 and — ‘Powell v. Pensylvania’, 
(1888) 32 Law Ed 253 at p. 256. In — ‘AUgeyer 
v State of Lousisiona*, (1897) 41 Law Ed 832, 
dealing with the right of citizen to carry on 
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insurance business the Court observed as fol- 
lows : 

“The liberty mentioned in that amendment 
means not only the right of the citizen to be 
free from the mere physical restraint of his 
person, as by incarceration, but the term is 
deemed to embrace the right of the citizen 
to be free in the enjoyment of all his facul- 
ties; to be free to use them in all lawful 
ways; to live and work where he will; to earn 
his livelihood by any lawful calling; to pursue 
any livelihood or avocation, and for that pur- 
pose to enter into all contracts which may 
be proper, necessary and essential to his carry- 
ing out to a successful conclusion the pur- 
poses above mentioned.” 

Thus the right to carry on business came to 
be recognised as one of the liberties protected 
by the Constitution but even so it did not ac- 
quire the full status of the freedoms which had 
been expressly mentioned in the Constitution 
such as the freedom of speech, of person and 
of religion; and was viewed somewhat in the 
light of an inter-loper or parvenu among them. 
Thus in — ‘Tyson & Brother v. Banton’, (1927) 
71 Law Ed 718, where the question was about 
the powers of the Legislature to control the 
business of selling theatre tickets, Holmes J. in 
a dissenting judgment observed as follows: 

“I think the proper course is to recognise that 
a State Legislature can do whatever it sees 
fit to do unless it is restrained by some ex- 
press prohibition in the Constitution of the 
United States or of the State, and that Courts 
should be careful not to extend such prohibi- 
tions beyond their obvious meaning by read- 
ing into them conceptions of public policy that 
the particular Court may happen to entertain.” 

Thus the freedoms expressly mentioned in the 
Constitution occupied an exalted position which 
was denied to the unexpressed freedoms such 
as the one to carry on business. Under the 
Indian Constitution the right to carry on busi- 
ness is one of the freedoms expressly protected 
under Art. 19(1) (g) and it is placed on the 
same footing as freedom of speech and as li- 
berty of the person. It is accordingly contend- 
ed, with considerable force, that the decisions 
of the American Courts and the observations 
contained therein should be used with reserve 
in determining the rights of the parties under 
the Constitution. 

(14) Then again under the American law, the 
doctrine is well established that while some 
trades could be carried on by the citizens as a 
matter of common law right there are others 
which could be carried on only if the State 
permits. This is called a franchise or a pri- 
vilege and it has an English origin. Under that 
law a franchise means a grant made bv the 
Sovereign in exercise of the Royal prerogative, 
which is thus defined in Halsbury’s Laws of 
England, Vol. 6, p. 443, para 511: 

“The Royal prerogative may be defined as 
being that pre-eminence which the Sovereign 
enjoys over and above all other persons bv 
virtue of the common law, but out of its ordi- 
nary course, in right of his regal dignity, 
and comprehends all the special dignities, 
liberties, privileges, powers, and royalties 
allowed by the common law to the Crown of 
England,” 

At page 444 in para 513 it is stated: 

“Prerogatives, however, connected with the 
royal revenues, such as treasure trove, waifs. 
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